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PREFACE. 


The  Smriti  and  its  Origin. — The  Hindd  law,  according 
to  the  Hindu  belief,  is  of  divine  origin,  being  deriv- 
ed from  the  Vedaa  which  are  revelations  from  God 
Almighty,  heard  by  BrahmjL  and  others, — whence  they 
are  also  called  "  Sruti "  (audition  or  what  was  heard). 
BrahmA,  the  self -existent,  having  extracted  or  prepared 
this  law  from  the  revealed  ordinances  or  the  Vedas^  fully 
taught  it  to  his  grandson  the  first  Manu,  who  again  hav- 
ing remembered  all  that  taught  the  same  to  his  sons 
MABfcHi  and  other  sages,*  denominated  "  Lords  of  creat- 
'^d  beings  (Prajdpatis).  In  consequence  of  being  remem- 
bered by  Manu  and  the  rest,  the  Hindu  law  is  term- 
ed ^^S^nritV*  (recollection  or  what  was  remembered),  as  well 
as  the   *'  Dharma-shdatra.'*     Thus  Manu  : — 

'*  The  roots  of  the  law  are  the  whole  Vedn^'  &c. — 
Chapter  ii,  vojohana  or  verse  6. 

Whatever  law  has  been  ordained  for  any  person  by 
Manxj^  that  law  is  fully  declared  in  the  Veda  :  for  he  was 
perfect  in  divine  knowledge/' — Ibid.  v.  7. 

*'  By  '  Srutif*  or  what  was  heard  from  above,  is  meant 
the  Vfida ;  and  by  *  Smriti^  or  what  was  remembered  from 
the  beginning,^the  body  of  the  law  :  those  two  must  not  be 
oppugned  by  heterodox  arguments ;  since  from  those  two 
proceeds  the  whole  system  of  duties." — Ibid,  v.  10. 

"From  that  which  is,  the  first  cause,  not  the  object 
of  sense,  existing  every  where  in   substance^   not  existing 

♦  Atsi,  AKGiBi,  Palusta,  Pulaha,  EiUTC,  Peacheta,  Vashishtha,  Bhri- 
er,  and  N  jLrada. 
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to'otir  perception^  without  beginning  or  end,  was  produced 
the  divine  male,  famed  in  all  worlds,  under  the  appella- 
tions of  BrahmX. — Having  divided  Lis  own  substance,  the 
mighty  power  became  half  male,  half  female,  or  nature 
active  and  passive^  and  from  that  female  he  produced 
VibAj:  Know  me,  O  most  excellent  oi  Brdhmanas,  to  be  that 
person,  whom  the  male  power  ViRi.j,  having  performed 
austere  devotion,  produced  by  himself,  me,  the  secondary 
framer  of  all  this  visible  world.  It  was  I,  who  desirous  of 
giving  birth  to  a  race  of  men,  performed  very  diflGlcult  religi- 
ous duties,  and  first  produced  ten  Lords  of  created  beings, 
eminent  in  holiness :  MARfcHi,  Atri,  AngibI,  Pulastya, 
PuLAHA,  Kratu,  PeaohetI  or  Daksha,  Vashishtha, 
Bhbigit  and  NIrada  :  They,  abundant  in  glory,  produced 
Boven  other  Manus,  together  with  deities  and  the  mansions 
of  deities,  and  Maha^shiSt  or  great  Sages,  unlimited  in 
power. — He  (BrahmI,)  having  enacted  this  code  of  laws, 
himself  taught  it  fully  to  me  in  the  beginning  :  afterwards, 
I  taught  it  to  Mar^ CHI  and  the  nine  other  holy  sages.  This 
my  son  Bhrigu  will  repeat  the  divine  code  to  you  without 
omission;  for  that  sage  learned  from  me  to  recite  the 
whole  of  it."— Chap.  I.,  vs.  11,  32—36,  58,  59. 

The  Smriti  or  Dharma  shdstra  comprises  three  Kdndas 
or  Adhydyas  (Books  or  parts),  the  dchdra  (ritual)  which 
comprises  rules  for  the  observance  of  religious  rites  and 
ceremonies,  social  and  moral  duties  of  the  dijfferent  castes  ; 
the  Vydvahara  (civil  acts  and  rules,)  which  embraces 
forensic  law  and  practice  as  well  as  rules  for  private  acts 
and  contests;  and  the  Frdyashchitta  (expiation,)  the 
atonement  or  religious  penalty  for  sin. 

The  Sages  ivho  wi^ote  on  the  Dharma  shdstra. — The 
Dharma  shdstra  is  to  be  sought  primarily  in  the  insti- 
tutes called  Sanhitds  of  the  holy  sages,  whose  number 
according  to  the  list  given   by  Yi jnyavalkya  is  twenty  : 
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namely,  1  Manu,  2  Atei  (a),  3  Vishnu  (b),  4  HlafTA, 
5  YljNTAVAiiKYA  (c),  6  UshanI  (d).  7  AngirI  (e), 
8  Yama  (f ),  9  Apastamba,  10  Samvarta,  11  KiTYlTANA, 
12  Vrihaspati  (g),  13  ParAshara  (h),  14  VyIsa  (i),  15 
Shankha  and  16  Likhita,  17  Daksha  (j),  18  Goutama 
(k),  19  SItatapa  and  20  Vashishtha(I), — ParIshara, 
whose  name  appears  in  the  aboye  list^  enumerates  also 
twenty  select  authors ;  but  instead  of  Yama,  Vrihaspati, 
and  VrisA,  he  gives  21  Kashyapa,  22  GArgya  (m),  and 
23  PiiACHETi.  (n), — The  Fadma-purdna  omitting  the  name 
of  Atbi  which  is  found  in  JIjnyavalkya's  list,  completes 
the  number  of  thirty-six  by  adding  24  MaRfoHi  (o),  25  Pu- 
IiAStya  (p),  PrachbtI  (n),  26  Bhrigu,  27  NIrada  (q), 
Kashyapa,  28  VishwImitra  (r),  29  Devala  (s),  30 
RisHYA-s»iNGA  (t),  GIrgya,  31  BoudhIyana,  32  Porrnf- 


(a)  One  of  the  ten  lords  of  created  beings,  and  father  of  DattI-tbeya,  Dur- 
tAsI  and  Soma. 

(b)  Not  the  Indian  divinity,  but  an  ancient  philosopher  who  bore  thai  name. 

(c)  Grandson  of  BishwAmitba,  as  describea  in  the  introduction  of  his  own 
institates. 

(d)  Uthand  is  another  name  of  Sliukra,  the  regent  of  the  planet  Vmus :  he 
was  grandson  of  Bhbigu. 

(e)  AngibA  holds'a  place  among  the  ten  lords  of  created  beings,  and  accord- 
ing to  the  Bhdaavata  became  father  of  Utathya  and  of  Vrihaspati  in  the  reign 
of  the  second  MASa. 

^f)  Brother  of  the  seventh  I^Ianu  and  ruler  of  the  world  below. 

(g)  K^ent  of  the  planet  Jupiter :  he  has  a  place  among  legislators ;  and  was 
son  of  AkgIra  according  to  one  legend,  but  sou  of  Devala  according  to  another. 

(h)  Grandson  of  Vashishtha, 

(i)  Son  of  ParAshara,  and  the  reputed  author  of  the  Purdnas* 

(jf)  Heroic  history  notices  two  personages  of  the  name  of  Dakbha  ;  one  son 
of  BrahmA,  the  other  son  of  PraghetA,  •  it  does  not  appear  certain  which  of 
them  is  the  legislator. 

(k)  Son  of  the  celebrated  founder  of  a  rational  svsteni  of  metaphysics  and 
logic  :  he  is  named  in  every  list  of  legislators  :  although  texts  are  cited  in  the 
name  of  his  father  Gotama.  the  son  of  Utathya. 

(1)  The  preceptor  of  the  inferior  gods,  and  one  of  the  lords  of  created  beings. 

(m)  The  son  of  Garga,  the  astronomer. 

(n)  Son  of  PrachIna-varhisha  and  father  of  Daksha. 

(o)  One  of  the  lords  of  created  beings  and  father  of  Kashyapa. 

M  Father  of  Agastya. 

(q)  Sons  of  Manu  ;  the  former  is  also  called  the  son  of  BRAHMi. 

(r)  A  sage  among  military  men,  who  became  a  Brdhmana  thix)ugh  his  devotion. 

(s)  Son  of  VibhwAmitra,  and  grandfather  of  the  celebrated  grammarian 
PAaiNi,  but^  according  to  another  legend,  great-grandson  of  Dajslsha. 

(t)  Son  of  YibbAndaka. 
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NASHi^  83  J1b1li,34  Sumantu,  36  FXeaskara,  36  Lougak* 
SHI,  and  37  Ktjthumi. — Rdm-kridhna  in  his  glossary  to  the 
Orijhya  or  Oryhya-sHtra  of  FIraskara,  mentions  thirty- 
nine,  of  whom  nine  are  not  to  be  found  in  any  of  the 
above  lists.  These  (nine)  are  38  Agni,  39  Chtavana, 
40  ChhAgaleta,  41  JAt6karanya,  42  PiTiMAHA,  43  Pra- 
jIpati,  44  BuDHA,  46  SItyIyna,  and  46  Soma*. 

There  appear  to  haye  been  some  more  legislators,  name- 
ly, 47  Dhottmya,  the  priest  of  the  Pdndavas  and  author 
of  a  commentary  on  the  Yayurveda^  48  AshwalIyana,  who 
wrote  on  the  details  of  religious  acts  and  ceremonies, 
49  Atreya,  60  OuFAJANDHAKi,  61  BharadwXja,  52  Ohhi- 

DAMBARA,     63     DaTTA,    64   GoBHILA,    66    HlBANYA-SESHf, 

56  Jamadagni,  57  Kanwa,  68  KInwa,  69  Eapila,  60 
KrishnIjini,  61  KIrshnIjini,  62  Kxjtsya,  63  Kotjtsya, 
64  LoHiTA,  66  MIrkandeya,  66  Moudgalya,  67  Nl- 
CHiKETA,  68  PuLAHA,  69  Potjshara-sIdi,  70  SIkalya, 
71  S1kat1yana,72  S1ndilya,73  Satya-vbatba,  74  Souna- 
KA,  75  Stjmati,  76  Vatsya,  77  VIrshIyani,  78  VyIgea, 
79  VyIgua-pIda,  and  80  YIska. 

Besides  the  above,  there  were  very  likely  some  other 
sages  who  wrote  on  the  Dharma  shdstra,  and  who  may  be 
discovered  (as  said  by  Messieurs  West  and  Buhler)  by 
a  further  search  for  MS.  and  more  accurate  investigation  of 
commentaries,  compilations  and  digests. 

Several  Sanhitds  are  sometimes  ascribed  to  one  of  the 
above  named  sages — his  greater  or.  abridged  institutes 
(Fr/Aa«  or  ZagrAt^),  and  his  work  when  old  (Vriddha)^  as 
Vrihat  Manu  Sanhitds  Zajhu  Manu  Sanhitdy  and  Vriddha 
Manu  Sanhitd. 

•  Professor  Stenzler  enumerates  forty-six  legislators,  who  are  the  same  as 
those  mentioned  in  the  lists  of  Yajnyavalkya,  ParIbhara,  Badma-purdna,  and 
JidmkrUhna,  already  given,  and  he  considers  their  Sanhitdi  all  to  be  extant, 
having  himself  met  with  quotations  from  all ;  except  from  those  of  Agni, 
fiuthumi,  Budha,  ShCitdyana,  and  Soma. 
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By  Par!  6H  Alt  A,  author  of  one  of  the  Sanhitds^  (refer- 
ring to  the  Hindu  division  of  the  world  into  four  ages,) 
are  assigned,  as  appropriate  to  the  Krita-yugay  or  first  age, 
the  institutes  of  Manu,  to  the  Tretd  or  second,  the  ordi- 
nances of  Goutama,  to  the  Dwdpara  or  third,  those  of 
Shankha  and  Likhita,  and  to  the  Kali  or  fourth,  (the 
present  sinful  or  iron  age  as  it  is  deemed,)  his  (ParI- 
6HARA*s)  own  ordinances.  That  distinction,  however,  does 
not  seem  ever  to  have  been  actually  observed,*the  institutes 
of  all  and  every  one  of  the  sages  being  respected 
as  of  equal  authority  next  to  those  of  Manu. 

Manu  and  his  Institutes. — The  Mdnava  dharma  shds- 
tra  is  above  all  of  them  :  it  is  regarded  by  us  Hindtis  as 
next  in  sanctity  to  our  scriptures,  the  Vedas,  and  is  the 
oldest  of  the  memorial  laws.  The  author  of  the  Manu- 
sanhitd  is  that  Manu,  who  is  Swdyamhhuva  (sprung  from 
the  Self-existent).  He  is  the  grandson  of  BbahhA  and 
the  first  of  the  seven  Manus  who  governed  the  world.  It 
was  he  who  produced  the  holy  sages  and  the  rest,  and  was 
not  only  the  oldest  but  also  the  greatest  of  the  law-givers 
after  BEAHMl.t 

*  In  fact,  had  ParIshara's  Smriti  alone  been  adopted  as  the  dharma  shdstra 
of  the  present  age,  it  would  not  have  been  sufficient  for  the  puipose  ;  inasmuch 
as  the  Vt/avakdra  kdnda  is  entirely  wanting  in  his  institutes  :  so  that  a  pro- 
|!es8ed  conimeutary  on  this  Smriti  (which  will  be  hereafter  noticed)  is  foundea,  in 
this  respect,  upon  nothing  belonging  exclusively  to  ParjIshara,  beyond  a  yerse 
extracted  fi:i)m  the  dchdra  or  the  first  Jcdiida  purporting  merely  that  the  princes 
of  the  earth  are  in  this  age  enjoined  to  conform  to  the  dictates  of  justice.'  Vide 
Str.  H.  L.  Pref.  pp.  xii,  xiii. 

t  This  is  manifest  from  the  verses  of  J/anu-*anAi^tt  already  cited  at  pp.  i  &  ii. 
Dr.  Max  M tiller,  at  the  conclusion  of  his  letter  to  Mr.  Morley,  says  :— "It  is 
evident  that  the  author  of  the  metrical  code  of  law  speaks  of  the  old  Manu  as 
of  a  person  different  from  himself,  when  he  says  (Ch.  x,  v.  63  :)  *  Not  to  kill,  not 
to  lie,  not  to  steal,  to  keep  the  body  clean  and  restrain  the  senses  ;  this  was  the 
ehort  law  which  Manu  proclaimed  amongst  the  four  castes.'"  And  seeing  Manu 
spoken  of  in  the  third  person  he  conjectiires  that  the  author  of  the  metrical  code 
of  Mdnava  dharma  shdstrd  was  not  the  first  of  all  the  Manus.  This  must  have 
proceeded  from  his  not  bearing  in  mind  that  the  laws  of  Manu  were  rehearsed 
to  the  Rights  by  Brigu  who  of  course  mentions  Man  a  in  the  third  person  ;  con- 
seqnently  it  was  quite  consistent  that  this  sage,  after  imparting  the  dictum  of 
Manu  as  in  the  verse  cited,  should  say  :  "  this  was  the  law  which  Manu  pro- 
claimed among  the  four  castes,"    Thus  another  Manu  is  not  the  author  of  the 
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Besides  the  usual  matters  treated  of  in  a  code  of  laws, 
the  Laghu  aanhitd  of  Manu,  (which  comprises  in  all  2,685 
MoJeas  or  couplets,  and  is  divided  into  twelve  chapters,) 
comprehends  a  system  of  cosmogony,  the  doctrines  of 
metaphysics,  precepts  regulating  the  conduct,  rules  for 
religious  and  ceremonial  duties,  pious  ohservances,  and 
expiation,  and  abstinence,  moral  maxims,  regulations 
concerning  things  political,  military,  and  commercial,  the 
doctrine  of  rewards  and  punishments  after  death,  and  the 
transmigration  of  souls  together  with  the  means  of  at- 
taining eternal  beatitude.* 


code  speaking  of  tlie  old  Manu  as  a  different  person  £rom  himself,  but  it  is 
Bhrigu  who  does  so.  Besides,  it  was  an  ordinary  custom  with  the  ancient 
sages  to  refer  to  themselves  in  the  third  person.  (  Vid9  Prefaise  to  Manu  by 
Sir  William  Jones,  p.  xiii.)  And  it  will  appear  on  reference  to  Manu  Chapter  I, 
verses  38,  57,  58,  59,  and  60  {ante,  pp.  1  &  2,)  that  the  first  Manu,  who  is  SwAyam- 
hhuva,  (sprung  from  the  Self -existent^  learnt  the  law  from  BrahmI  and  taught  it 
to  the  ten  holy  sages  including  Bhrigu,  who,  appointed  by  Manu  to  promulgate 
bis  laws,  repeated  the  divine  code  to  the  Rishis.  It  is  moreover  ajsserted  in  the 
Preface  to  the  Sanhitd  of  NIrada,  a  son  of  the  Swdyambhuva,  that  the  same 
Manu  having  composed  his  code  in  a  hundred  thousand  shlokaa  or  couplets, 
arranged  under  twenty-four  heads  in  a  thousand  chapters,  delivered  the  work  to 
NiRADA,  the  sage  among  gods.  Thus  there  can  be  no  doubt  that  the  author  of 
the  vrihat  Manu-sanhM  wafi  the  first  of  all  the  Manus  ;  and  it  appears  from 
the  above  verses  that  Laghu  Manu-Banhitt  which  we  see  was  taught  to,  and  re> 
hearsed  by,  Bhrigu. 

*  Various  dates  have  been,  suggested  by  the  European  scholars  who  have  en- 
deavoured to  ascertain  the  period  of  the  composition  of  the  code  of  Mawu's  laws. 
Chezy  and  Deslougchampes,  (the  latter  of  whom  professes  to  have  formed  hia 
opinion  from  an  examination  of  the  code  itself,)  conceive  that  it  was  composed  in 
the  13th  century  previous  to  the  Christian  era.  Schlegel  givea  it  as  his  decided 
and  well  considered  opinion,  '  quod  multorwn  annorum  meditatio  me  docuit,  that 
the  laws  of  Manu  were  promulgated  in  India  at  least  as  early  aa  the  seventh 
century  before  Alexander  the  Qrcat,  or  about  a  thousand  years  before  Christ. 
He  places  the  lidmdyana  of  YlLuiKi  at  about  the  same  date,  and  doubts  which 
of  them  was  the  older.  Elphinstone,  who  is  inclined  to  attribute  great  antiquity 
to  the  institutes  of  Manu  on  the  ground  of  difference  between  the  laws  and 
manners  therein  recorded  and  those  of  modern  times,  and  from  the  proportion 
of  the  changes  which  took  place  before  the  invasion  of  Alexander  the  Great, 
infers  that  a  cousiderable  period  had  elapsed  between  the  promulgation  of  the 
code  and  the  latter  epoch  ;  and  he  fixes  the  probable  date  of  Manu,  to  use  his 
own  words  *  very  loosely*  somewhere  about  half  way  between  Alexander  (in  the 
fourth  century  before  Christ,)  and  the  Vedas  (in  the  fourteenth.)  Professor 
Wilson  thinks  that  the  work  of  Manu,  as  we  now  possess  it,  is  not  of  so  ancient 
a  date  as  the  Rdm&yana  \  and  that  it  was  most  probably  composed  about  the 
end  of  the  third  or  commencement  of  the  second  century  before  Christ.  Sir 
William  Jones's  inference,  founded  on  a  consideration  of  the  style,  is,  however, 
opposed  to  the  learned  Professor's  conclusion.  Sir  William  says,  and  with 
reason  too  :  ^'  the  Sanskrit  of  the  three    Vwku,  that  of  the  Mdnava  dhartna 
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The  other  sages  wrote  Sanhitds  on  the  same  model, 
and  they  all  cited  Manit  as  their  authority,  whose  Sanhitd 
must  therefore  be  fairly  considered  to  be  the  basis  of  all  the 
text-books  on  the  system  of  Hindti  jurisprudence.  The 
law  of  Manxj  was  so  much  revered  even  by  the  sages  that 
no  part  of  their  codes  was  respected  if  it  contradicted 
Mantj,     The  sage  Vrihaspati,  now  supposed  to  preside 

thdstra,  and  that  of  the  Pvrdnas  (of  whioh  the  R&mdyana  is  one,)  differ  from  each 
other  in  pretty  exact  proportion  to  the  Latin  of  Niima,  from  whose  laws  entire 
sentencee  are  preserved,  that  of  Appias  whioh  we  see  in  the  fragments  of  the 
twelve  tables,  and  that  of  Cicero  or  of  Lucretius,  where  he  has  not  affected  an 
obaolete  style  :  if  the  several  changes,  therefore,  of  the  Sanskrit  and  Latin  took 
place,  as  we  may  fairly  assume,  in  times  very  nearly  proi>ortional,  the  Vedas 
must  have  been  written  about  three  hundred  years  before  these  institutes  and 
about  six  hundred  years  before  the  Puranas/*  He  then  remarks  :  **  the  dialect 
of  Manu  is  even  observed  in  many  passages  to  resemble  that  of  the  Vedas, 
particularlv  in  a  departure  from  the  more  modern  grammatical  forms,  whence  it 
must  at  first  view  seem  very  probable  that  the  Taws  now  brought  to  light  were 
considerably  older  than  those  of  Solon  or  even  of  Lycurgus,  altliough  the  pro- 
mulgation of  them  before  they  were  reduced  to  writing  might  have  been  coeval 
with  the  first  monarchies  established  in  Asia."  Upon  such  and  other  grounds  he 
fixes  the  date  of  the  actual  text  at  about  the  year  1280  before  Christ.  Thus 
these  opinions  as  to  the  date  of  the  institutes  of  Manu,  being  founded  not  on 
any  historical  or  positive  proof,  but  mere  conjecture,  are,  as  might  have  been 
expected,  contradictory  ana  quite  inconclusive. "  'Now  if  the  sage  Narada  be 
believed,  he  asserts  in  the  preface  to  his  law  tract,  that  Manu,  having  composed 
the  laws  of  BrahmI  in  a  nundred  thousand  shlokas  or  couplets,  arranged  under 
twenty-four  heads  in  a  thousand  chaf)ter8,  delivered  the  work  to  him  (Narada, 
the  sage  among  gods)  who  abridged  it  for  the  use  of  mankind  in  twelve  thousand 
▼ersee,  and  gave  them  to  the  son  of  Bhriou  named  Su-mati,  who,  for  the  greater 

.  ease  of  the  human  race,  reduced  them  to  four  thousand.  Hence  it  appears  that 
the  Vi-ihcU  (large)  Mamt-tanhitd  was  composed  by  Manu  himself.  The  abridged 
metrical  code  of  Manu-sanhitd  in  question,  appears  also  from  the  text  of  the  very 
work  to  have  been  composed  during  Manu's  time,  (as  will  be  known  from  the 
verses  58,  59,  and  60,  already  cited  at  p.  i.)  It  remains  to  determine  the  epoch  of 
Manu's  existence,  lliis,  in  the  absence  of  other  evidence,  should  be  believed  to 
be  the  same  as  stated  in  the  Manu-sanhitd  before  us,  that  is,  he  flourished  in  the 
beginning  of  the  world,  being  progenitor  of  the  races  human  and  divine.— See 
ante  pages  i  k  ii. 

Sir  William  Jones,  after  saying  '  we  cannot  but  admit  that  Minos,  Mneues,  or 
Mneuis  have  only  Greek  terminations,  but  that  the  crude  nOun  is  composed  of 
the  same  radical  letters  both  in  Greek  and  Sanskrit'  ;— -  and  leaving  others  to  de- 
termine whether  our  Menus  (or  Menu  in  the  nominative,)  the  son  of  Brahmj^, 
was  the  same  personage  with  Minos  the  son  of  Jupiter  and  the  legislator  of  the 
Cretans  (who  also  is  supposed  to  be  the  same  with  Mneuis  spoken  of  as  the  first 
lawgiver  receiving  his  laws  from  the  chief  Egyptian  deity  Hermes,  and  Menes 
the  first  king  of  the  Egyptians)  remarks  :  "  Ddra-shekoh  was  persuaded,  and  not 
withoiU  sound  reason,  that  the  first  (ddiina)  Manu  of  the  Brdhnianas  could  be 
no  other  person  than  the  progenitor  of  mankind,  to  whom  Jews,  Christians,  and 
Musulmaus  unite  in  giving  the  name  of  A  dam,** 

The  learned  writer  further  remarks: — ^**The  name  of  Manu  (like  Menes,  mens, 
and  mind,)  is  clearly  derived  from  the  root  (man  or)  men  to  understand,  and  it 
ngnifiea,  as  aU  the  Pundits  agree, '  intelligent,'  particularly  in  the  doctrines  of 
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over  the  planet  Jupiter,  Bays  in  his  law  tract,  that '  MANtr 
held  the  first  rank  among  legislators,  because  he  had  ex- 
pressed in  his  code  the  whole  sense  of  the  Veda;  that  no 
code  was  approved,  which  contradicted  Manu  ;  that  other 
shdstras  and  treatises  on  grammar  or  logic  retained  splen- 
dor so  long  only  as  Manu,  who  taught  the  way  to  just 
wealth,  to  virtue,  and  to  final  happiness,  was  not  seen  in 
competition  with  them/  VtAsa  too,  the  son  of  ParAshara 
before  mentioned,  has  decided,  that  the  Veda  with  its 
Angas  or  the  six  compositions  deduced  from  it,  the  reveal- 
ed system  of  medicine,  the  Purdnas  or  sacred  histories, 
and  the  code  of  Mantj,  were  four  works  of  supreme  author- 
ity, which  ought  never  to  be  shaken  by  arguments  merely 
human.  Above  all  Mantj  is  highly  lionored  by  name  in 
the  Veda  itself  where  it  is  declared  that  *  what  Manu  pro- 
nounced was  a  medicine  for  the  soul/ 

The  Sanhitds  of  other  sages. — The  following  is  a  concise 
description  of  the  Sanhitds  written  by  several  of  the  other 
sages  (rishis). 

the  Vedasy  which  the  composer  of  our  Dharma  $h6stra  must  have  studied  very 
diligently,  since  great  numbers  of  its  texts  changed  only  in  a  few  syllables  for 
the  sake  of  the  measure,  are  interspersed  throughout  the  work< — A  spirit  of  sub- 
lime devotion,  of  benevolence  to  mankind,  and  of  amiable  tenderness  to  senti- 
ent creatures  pervades  the  whole  work  ;  the  style  of  it  has  a  certain  austere 
majesty  that  sounds  like  the  language  of  legislation  and  extorts  respectful  awe ; 
the  sentiments  of  independence  on  all  beings  but  Qod,  and  harsh  admonitions 
even  to  kings,  are  truly  noble  j  and  the  panegyrics  on  the  Od^atri,  the  mother 
(as  it  is  called)  of  the  Vedas,  prove  the  author  to  have  adored  (not  the  visible 
material  sun,  but)  that  divine  incomparable  greater  light,  (to  use  the  words  of 
the  most  venerable  text  of  Indian  Scripture,)  which  illumines  all,  delights  all, 
from  which  all  proceed,  to  which  all  must  return,  and  which  alone  can  eradicate 
(not  our  visual  organs  merely,  but)  our  souls  and  our  intellects." 

Mr.  Morley,  the  author  of  the  Analytical  Digest,  who  in  his  introduction  to 
the  Hind6  law  haa  cited  the  observations  of  the  Sanscrit  scholars  of  Europe, 
makes  this  concluding  remark  : — "  whatever  may  be  the  exact  period  at  which 
the  Mdnava  dharma  shdstra  was  comj)osed  or  collected,  it  is  undoubtedly  of 
very  great  antiquity,  and  is  eminently  worthy  of  the  attention  of  the  scholar, 
whether  on  account  of  its  classical  beauty  ;  and  proving  as  it  does  that,  even  at 
the  remote  epoch  of  its  composition,  the  Ilindiis  had  attained  to  a  high  degi-ee  of 
civilization,  or  whether  we  regard  it  as  held  to  be  a  divine  revelation,  and  conse- 
quently the  chief  guide  of  moral  and  religious  duties,  by  nearly  of  a  hundred 
millions  of  beings." — Morlov's  Digest,  Vol.  I.  In  trod.  p.  cxcvii. 

The  other  Sanscrit  scholars  too  of  Europe  do  not,  and  cannot,  deny  that  the 
Sanhitd  of  Maiiu  is  the  most  ancient  or  the  first  work  of  law. 
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Atbi  composed  a  remarkable  law  treatise  in  yerse^ 
wliich  is  still  extant. 

Vishnu  is  the  author  of  an  excellent  law  treatipe, 
which  is  for  the  most  part  in  verse.  HIrita  wrote  a 
treatise  in  prose.  Metrical  abridgments  of  both  these 
works  are  also  extant. 

TAjnavalkya  appears,  from  the  introduction  to  his 
own  institutes,  to  have  delivered  his  precepts  to  an  audience 
of  ancient  philosophers  assembled  in  the  province  of 
MttJdla.  The  institutes  of  TIjnavalkta  are  second  in 
importance  to  Mantj,  and  have  been  arranged  in  three 
books  :  viz.  A  chdra^  Vyavdhdra^  and  Prdyaschitta  kdndas 
containing  one  thousand  and  twenty- three  couplets.* 

UsakjH  (crude  form  Usanas)  composed  his  institutes 
in  vehie,  and  there  is  an  abridgment  of  the  same. 

AkgirI  (crude  form  Akgikas)  wrote  a  short  treatise 
containing  seventy-two  couplets. 

Tama  composed  a  short  treatise  containing  one 
hundred  couplets. 

ApASTAMBA  was  the  author  of  a  law  treatise  in  prose, 
which  is  extant  as  well  as  an  abridgment  of  it  in  verse. 

The  metrical  abridgment  only  of  the  institutes  of 
Saitvaeta  is  found  in  this<country. 


*  The  age  of  this  code  cannot  be  fixed  with  any  certainty,  but  it  is  of 
ccmaiderable  antiquity,  as  indeed  is  proved  by  passagjBs  from  it  being  found  on 
inscriptions  in  every  part  of  India,  dated  in  the  tenth  and  eleventh  centuries 
after  Christ.  "  To  have  been  so  widely  diffused,"  says  Professor  Wilson,  "  and  to 
have  then  attained  a  general  character  as  an  authority,  a  considerable  time  must 
have  elapsed ;  and  the  work  must  date,  therefore,  long  prior  to  those  ins- 
eriptions."  In  addition  to  this,  passages  from  YXJmrAVALKTA  bxq  found  in  the 
Fancha-tantraj  which  will  throw  the  date  of  the  composition  of  his  work  at  least 
as  fxr  back  as  the  fifth  century,  and  it  is  probable  even  that  it  may  have  origi- 
xkated  at  a  much  more  remote  period.  It  seems,  however,  that  it  is  not  earlier 
than  the  second  century  of  the  Chritian  era,  since  Professor  Wilson  supposes  the 
name  of  a  certain  J/iuni,  ^ancdka,  which  name  is  found  in  YAjnyavalkta's 
institutes,  origiDAted  about  that  time. — Morley's  Introduction  to  the  Hindd 
Law,  pp.  zi,  zii 


Digitized  by  VjOOQ  IC 


X  PREFACE. 

KiTxiTANA  is  the  author  of  a  clear  and  almost  full 
treatise  on  law,  and  also  wrote  on  grammar  and  other 
subjects. 

An  abridgment  of  the  institutes,  if  not  the  code  at 
large,  of  Vrihaspati,  is  extant. 

The  treatise  of  ParAshaea,  which  consists  of  the  dchdra 
and  prdyaschitta  kdndas,  is  extant. 

VyIsa  is  the  reputed  author  of  the  Purdnas  :  he  is 
also  the  author  of  some  works  more  immediately  connected 
with  the  law. 

Sankha  and  Likhita  are  the  joint  authors  of  a  work 
in  prose,  which  has  been  abridged  in  verse  :  their  separate 
treatises  respectively  in  prose  and  poetry  are  also  extant. 

Daksha  composed  a  short  law  treatise  in  verse  which 
is  in  existence. 

Goutama  is  the  author  of  an  elegant  treatise  although 
texts  are  cited  in  the  name  of  his  father  Gotama,  the  son 
of  Utathya. 

SJLtJLtapa  is  the  author  of  a  treatise  on  penance  and 
expiation,  of  which  an  abridgment  in  verse  is  extant. 

Vashishtha  is  the  last  of  twenty  legislators  named  by 
YiJNAVALKYA :  his  elegant  work  in  prose  is  intermixed 
with  verse. 

Of  the  Sanhitd  of  NJIrada  only  one  Chapter  on  Civil 
and  Criminal  Law  is  in  existence. 

The  Sanhitds  of  the  sages  Nos.  21,  26,  28,  29,  31,  43, 
44,  48,  51,  55,  64,  72  and  74,  (of  which  some  are 
in  prose,  some  in  verse,  and  some  partly  in  prose  and 
partly  in  verse)  are  in  existence.  But  of  the  Sanhitds  of 
most  of  the  other  sages  only  some  vachanas  or  texts  are 
found  cited  and  quoted  in  the  commentaries,  compilations 
and  digests. 

Collections  of  Smritisj  or  extracts  from  them,  such  as 
the  Chaturvinsati,  Shat-trinsat,  (extracts  from  24  and  86 
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Smrilis),  Kokila  and  Saptarshi  Smritis,   are  said  to  be 
extant. 

The  works  of  the  sages  do  not  treat  of  every  subject 
as  the  institutes  of  Manu  do  ;  and  it  is  the  opinion  of  the 
Pandifa  that  the  entire  work  of  none  of  the  sages,  with 
the  exception  of  Manu,  has  come  down  to  the  present 
times.     It,  as  it  now  exists,  is  incomplete. 

Commentaries. — There  are  glosses  and  commentaries  on 
some  of  the  principal  institutes,  which  last,  but  for  them, 
would  have  been  very  imperfectly  understood,  nay  some 
parts  thereof  would  have  been  given  up  as  unmeaning  or 
obsolete.  Various  glosses  on  the  institutes  of  Manu  are  said 
to  have  been  written  by  the  munis  or  holy  sages,  whose 
treatises  were  esteemed  as  next  to  the  institutes  them- 
selves. These,  except  that  of  BhIgitri,  do  not  appear  to 
be^extant.  Among  the  modem  commentaries,  that  by 
MedhItithi,  son  of  Vf RA-swiMf  Bhatta,  which  having 
been  partly  lost,  has  been  completed  by  other  hands  at  the 
court  of  Madana-pJLla,  a  prince  of  JDigh,  that  by  Gobinda- 
eIja,  and  that  by  DnAUANf-DHARA  were  in  great  repute 
until  the  appearance  of  KulltJka  Bhatta*s  commentary, 
which  has  preference  over  the  other  glosses,  being  consi- 
dered by  the  pandits  to  be  the  shortest  and  yet  the 
clearest  and  most  useful.*  The  glosses  of  Manu  denomi- 
nated theMddhavi  by  ShAtanAchIrya  and  the  Nanda- 
rdja-krit  by  Nanda-  rIja  appear  to  be  known  among  the 
Mahrattas,  and  the  former  to  be  of  general  authority 
especially  in  the  Camatic.  The  commentary  denominated 
Manwartha-chandrikd  appears  also  to  be  a  work  of  cele- 


•«At  length  appeared,"  says  Sir  Williara  Jones,  "KulliJka  Bhatta, 
a  Brdhmana  of  Bengal,  who,  after  a  painful  course  of  study  and  the  collation  of 
numerous  manuscripts,  produced  a  work,  of  which  it  may,  perhaps,  be  sjiid  very 
truly,  that  it  is  the  shortest  yet  the  most  luminous,  the  least  ostentatious  yet  the 
most  learned,  the  deepest  yet  the  most  agreeable  commentary  ever  composed  on  any 
author,  ancient  or  modem,  European  or  Asiatic." 
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brity.*  Another  commentary  on  Manu  called  the  Kdma^ 
dhenu  appears  to  exist  and  is  cited  by  SH-dhardchdrya 
in  his  Smriti-sdra. 

An  excellent  commentary  on  the  institutes  of  Vishnu, 
entitled  the  VoijoyanH  was  written  byNANDA  Pandita, 
who  is  also  the  author  of  a  commentary  on  the  institutes 
of  FabIshara. 

The  copious  gloss  of  Apardrka  of  the  royal  house  of 
Silara  is  supposed  to  be  the  most  ancient  commentary  on 
the  institutes  of  YIjnavalkta,  and  accordingly  earlier 
than  the  more  celebrated  commentary  on  the  institutes  of 
that  sage, — the  Mitdkshard  of  VijnIneshwara.  A  com- 
mentary on  YIjnavalkya  was  also  written  by  Deva- 
BODHA,  and  th§  one  written  by  Bishwa-riJpa  is  often  cited 
in  the  Digests. 

The  Dipa-kalikd  by  Sht5la  pIni,  which  is  likewise  a 
commentary  on  TAjnavalkya,  is  in  deserved  repute 
with  the  Bengal  school. f 

The  Mitdkshard  of  VijnIneshwaea  or  VijnIna  Toaf , 
a  celebrated  ascetic,  although  professedly  a  commentary 
on  the  institutes  of  YIjnavalkya,  is  in  fact  a  general 
and  excellent  digest.  By  citing  the  other  legislators  and 
writers  as  authority  for  his  explanation  of  YIjnavalkya's 
text  which  he  professes  to  illustrate,  and  expounding  their 
texts  in  the  progress  of  hi^  work^  and  at  the  same  time 
reconciling  the  seeming  discrepancies,  if  any,  between 
them^  and  the  text  of  his  author,  and  thus  establishing 
his  own  opinion,  VuNij^ESHWARA  has  surpassed  all  those 
writers  of  commentaries  which  partake  of  the  nature  and 


•  This  work  was  used  by  Monsieur  Deslongchamps  in  the  preparation  'of  his 
edition  of  the  institutes  of  Mai^u,  and  in  his  opinion  it  is  in  many  instances 
more  precise  andclear*than  the  gloss  of  Kt7LLT^sa  Bhatta. 

t  Shula-pXni  was  a  native  of  MUhildf  he  resided  at  Sahuria  in  Bengal,  and 
wrote  also  a  treatise  on  penance  and  expiation,  which  is  in  great  repute  with  both 
schools. — Coleb.  Dig.  Pref.  p.  xviii. 
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combine  the  utility  of  regular  digests  with  their  original 
character  as  commentaries. 

KjTLLtfKA.  Bhatta,  the  celebrated  author  of  the  com- 
mentary on  the  Mdnava  dharma  shdatra,  wrote  also  a  gloss 
on  the  text  of  Tama,  brother  of  the  7th  Manu. 

The  text  book  of  Goutama  was  commented  upon  by 
Haea-d  attjLch  JLeta.  • 

The  VakadjL-eIjta,  by  VaradI-RXja,  is  a  general 
digest^  but  it  may  be  placed  among  the  commentaries, 
since  it  is  principally  framed  on  the  institutes  of  N1.B.ADA. 
It  is  a  work  of  authority  in  the  Southern  schools  and 
especially  in  the  Drdvida  country. 

The  Mddhaviyaf  or  Mddhavya,  though  a  commentary 
on  the  A  chdra  and  Prdyaschitta  hdndas  of  the  institutes  of 
FA&isHAEA,  is  in  fact  an  excellent  digest  and  is  of  great 
authority  in  the  southern  part  of  India,  f 

Necessity  for  a  Digest. — The  doctrines  of  the  holy 
sages  do  not^  however,  agree  in  all  respects;  nay,  on  certain 
points,  they  differ  even  from  those  of  Manu  himself;  but 
it  is  not  optional  with  us  to  reject  any  of  them,  for  Manu 
enjoins :  *^  When  there  are  two  sacred  texts  apparently 
inconsistent,  both  are  held  to  be  law ;  for  both  are  pro- 
nounced  by  the  wise  to  be  valid  and  reconcilable  ;"   and 

*  This  commentator  wat)  a  resident  of  Drdvida,  and  is  famous  for  his  other 
compositions :  his  work,  in  which  he  occasionally  quotes  other  Jimrttu,  is  called 
JditC^kiAard,  and  must  not  he  confounded  with  YuvIsebkwari^'b  treatise  of  the 
same  name. 

t  This  work  was  composed  bj  VidyXrakta  Sw^uf,  the  eminently  learned 
minister  of  the  founder  of  Vidydhagara,  who  living  in  the  fourteenth  century,  may  he 
considered  to  have  been,  as  it  were,  the  lawgiver  of  the  last  Hindu  dynasty.  Of 
the  first  and  third  kdndas  of  this  celebrated  work,  to  which  the  author  gave  the 
name  of  his  brother  MlDHAvicHisTA,  the  basis  is  the  text  of  PabIshara;  but  as 
has  been  already  explained,  having  for  the  second,  nothing  of  that  Smriti  to 
proceed  upon,  it  became  in  fact,  though  not  in  name,  a  general  digest  of  all  the 
legal  authorities  prevalent  at  the  time  in  the  southern  part  of  India.  However 
this  may  detract  in  some  degree  from  its  value  as  being  founded  in  truth  upon  no 
particular  text,  the  general  fame  of  the  author  is  so  great,  resting  as  it  does,  not 
upon  this  work  alone,  but  upon  others  al^o,  particularly  on  his  commentary  upon 
the  Ved(is ;  that  among  his  more  ardent  admirers,  he  is  held  to  have  been  an  incar- 
nation of  /5Atva.— Str  H.  L.  Pref.  pp.  xv,  xvi. 
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the  same  is  the  case,  says  the  commentator  Kvll6kk 
Bhatta  with  the  texts  of  the  holy  sages.  Under  such  cir- 
cumstances reconciliation  of  the  contradictions  and  discre- 
pancies was  the  only  remedy  left.  Hence  arose  the  neces- 
sity of  a  complete  digest,  which,  after  harmonising  the 
conflicting  authorities,  might  lay  down  the  rules  to  he 
followed  in  practice. 

Digests. — Several  digests  have  for  that  purpose  been 
composed  by  lawyers  of  diflterent  parts  of  India.  And 
since  the  use  of  digests,  the  institutes  of  the  sages  are  not 
regarded  as  themselves  of  final  authority,  whicih  is  to  be 
sought  in  the  conclusions  and  decisions  of  the  authors  of 
the  several  digests  and  the  commentaries  partaking  of  the 
nature  of  digests,  with  reference,  however,  to  the  schools 
to  which  they  respectively  belong  (and  which  will  be 
presently  noticed).*  Even  the  institutes  of  Manu,  the 
foundation  of  the  body  of  Hindti  law,  are  in  modem 
times  looked  upon  as  a  work  to  be  revered  rather  than  to 
be  implicitly  followed. 

The  digests  in  general  contain  texts  taken  from  the 
sanhitdsy  with  occasional  comments  thereupon  and  pas- 
sages reconciling  their  apparent  contradictions  in  fulfil- 
ment of  the  precept  of  the  great  lawgiver,  Manu.  They, 
moreover,  contain  frequent  citations  from  otlier  digests  for 
the  purpose  of  correcting  or  confuting  their  decisions  or 
corroborating  their  own.  Occasionally  texts  of  the  Sruti 
or  Vedas  and  Furdnas  are  quoted  as  authorities.  The  Sf'uti 
is  respected  as  the  highest  authority,-  and  the  Fui^dnns  as 
next  to  the  Smriii^  which  itself  is  next  to  the  SnUi.  In 
forming  their  opinions  and  giving  decisions  the  authors  of 
the  digests  often  have  had  recourse  to  the  following  gene- 

*  And  opinions  on  points  of  law  aB  cnrrent  in  a  particular  school  are  given  bj  the 
pandits  or  lawyers  either  in  the  language  of  the  author  of  a  local  digest  (if  suited 
for  the  purpose,)  or  in  their  own,  which,  however,  must  harmonise  the  eznositions 
of  one  of  the  local  digests  implicitly  followed  as  authority,  and,  in  either  case, 
texts  of  sages,  if  there  be  any,  corroborative  of  those  opinions  and  expositions. 
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ral  maxims  and  texts :  '^  A  principle  of  law  establised  in 
one  instance  should  be  extended  to  other  cases  also,  pro- 
vided there  be  no  impediment."  "  Between  rules  general 
and  special^  the  special  is  to  prevail."  "  If  there  be  a 
contradiction  between  a  Sruti  and  a  Smriti,  the  former  is 
to  be  followed  in  preference  to  the  latter  ;  but  if  there  be 
no  such  contradiction,  the  Smriti  should  be  acted  upon 
by  the  virtuous  just  as  the  Vedaa'^  (JAbIli).  "  Should 
there  be  a  contradiction  between  a  Srutij  and  a  Smriti^  the 
former  must  be  followed  without  consideration  of  any 
matter"  {Bhdbishya  Furdna).  "  Wherever  contradictions 
exist  between  Sruti^  Smriti  and  Furdna^  there  the  Sruti  is 
to  be  preferred  ;  but  where  a  contradiction  exists  between  a 
Smriti  and  a  Furdna,  there  the  Smriti  is  to  be  adopted  in 
preference"  ( VyIsa).  '  "  If  two  texts  (of  Bishis )  differ, 
reason  (or  that  which  it  best  supports)  must  in  practice 
prevail"  (YAjnavalkya). 

The  schools  of  law. — The  various  digests  have  not,  how- 
ever, treated  of  all  parts  of  the  Dharma  shdstra,  nor  have 
they  arrived  at  the  same  conclusion.  The  variations  in  the 
doctrines  of  the  digests  have  led  to  the  formation  of  the 
different  schools.  The  digests,  with  reference  to  the  dis- 
crepancies existing  among  them,  may  be  said  to  be  of  five 
classes,  each  of  which  has  been  adopted  as  an  authority  in 
some  particular  part  of  India,  and  thus  have  been  formed 
the  five  schools  or  divisions  of  Hindti  law.  These  schools 
are — *  the  Gouriya  or  Bengal,  the  Benares,  the  Mithila,^ 

*  The  Mithild  school  *is  that  of  ancient  Tirhoot  (ToiraJbhukti),  In  the 
VrihoLt  Vi$hnu  purdna,  the  boundaries  and  area  of  the  Mtthild  country  are 
specified  as  follows^: — ^** From  the  river  KoushiH  to  fi'i^n^^K  the  length  (of  the 
coimtry)  is  said  to  be  twenty  four  Fqfanas,  (about  192  miles),  and  from  the 
streams  of  the  Ganges  to  the  forests  of  the  Bimalai/d,  the  breadth  of  the  country 
is  said  to  be  sixteen  FafaTias  (about  128  miles.)"  Hence  Mithild  contains  part 
of  Pumea,  part  of  Bhagulpore,  part  of  Monghyr,  part  of  Sarun,  and  the  whole 
of  modem  Tirhoot,  lately  subdivided  into  the  dist^cts  of  Tirhoot  and  Dur- 
bhunga.  See  the  map  of  Mithild,  which  is  attached  to  the  translation  of  the 
Vivdda-chifUd-fnaniy  by  Baboo  Prosunno  Coomar  Tagore,  and  which  exactly 
corresponds  with  the  above  description  ;  see  also  this  part  of  the  Sanskrit  preface. 
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the  Mahdrdshtra  (Mahratta),  and  the  DrdvidaJ^  The 
original  Smritis  are  of  oourse  common  to  all  the  schoolSi 
but  they  have  each  given  the  preference  to  the  doctrines 
inculcated  in  particular  digests ;  and  the  texts  of  the  sages 
must  be  used  in  the  same  sense  as  expounded  in  the  parti- 
cular digests  adopted  in  each  of  the  schools.  Of  these  five 
schools,  two  may  be  said  to  be  the  principal, — the  Benares 
and  Bengal ;  the  other  three  being  in  most  respects  as- 
similated to  the  Benares  school. 

The  books  preferentially  used  in  each  school. — ^The 
Mitdkshard  of  YijnIneshwaba  is  the  chief  guide  of  the 
Benares  school^  and  one  of  the  chief  guides  of  the  Mi- 
thildy  Makratta  and  Drdvida  schools,  and  is  one  of  the 
greatest,  and,  indeed,  if  we  take  into  consideration  the 
extent  of  its  influence,  the  greatest  of  all  the  Hindti 
law  authorities,  "  for  it  is  received,"  as  Mr.  Colebrooke 
observes,  '*  in  all  the  schools  of  Hindti  law  from  Benares  to 
the  southern  extremity  of  the  Peninsula  of  India,  as  the 
chief  ground-work  of  the  doctrines  which  they  follow,  and 
as  an  authority  from  which  they  rarely  dissent."  The 
law  books  used  in  the  different  provinces,  except  Bengal, 
agree  in  generally  referring  to  the  authority  of  the  Mitdk- 
shard, in  frequently  appealing  to  its  texts,  and  in  rarely, 

*  The  ancient  Drdvida  oomprised  five  countries,  (vw.)>  Andhra,  Kamdtakc^ 
Goozeraty  Maliratta,  and  Drdvida  ^proper),  which  were  called  **Panoha 
Drdvida"  or  five  Drdvida*  as  it  is  manifest  from  the  following  texts  : — 

M^^   lUft^  W^5  II    limfepi  If  f{^9Wl,  imii  lire  ^TflR:  I  ^PTC^ 

The  modem  Drdvida  or  the  Drdvida  school  is  the  whole  of  the  Southern  portion 
of  the  Peninsula  of  India,  and  is  divided  into  three  districts :  Drdvida  (pro- 
perly so  called),  Karndtaka  ;  and  Andra  (properly  Andhra). — Drdvida  proper  is 
the  country  where  the  TamU  language  is  spoken,  and  which  occupies  the  extreme 
south  of  the  Peninsula.  The  Karndtaka  country  is  that  in  which  the  Ka/mdtaAa 
language  is  now  spoken.  The  third  district  is  the  Andra  where  the  Tilinga  or 
Teligu  is  now  the  spoken  language.  For  the  boundaries  of  ea^  of  these  districts 
see  Morley's  IntroducUoa  to  jEIindti  law  appended  to  his  Analectic  Digest  toL  I, 
page  czd. 
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and  at  the  same  time  modestly,  dissenting  from  its  doc- 
trines on  particular  points.*  That  dissent  consists  in  inoul- 
Gating  certain  doctrines  not  contained  in,  nor  sanctioned 
hj,  the  Mitdhshard ;  and  the  adoption  of  some  of  these 
doctrines  and  the  use  of  the  books  inculcating  such  doc- 
trines distinguish  each  of  the  minor  schools  from  that  of 
Benares.  The  Mitdkshard  must,  therefore,  be  considered 
as  the  main  authority  for  all  the  schools  of  law,  with  the 
sole  exception  of  that  of  Bengal.  The  other  works,  which 
concurrently  with  the  Mitdkshard  are  preferentially  res- 
pected in  the  Benares  school,  are  the  Viva-mitrodaya^^  the 
Parasurdma-rnddhava^  the  Vyavahdra-rnddhava^  the  com- 
mentaries on  the  Mitdkahard  by  Vishwbshwaea  BhattaJ 


*  The  actual  time  in  which  YunIneshwara  wrote  the  Mitdkshard  is  not 
precisely  ascertained,  but,  according  to  Colebrooke  its  antiquity  e^Lceeds  five 
hundred,  and  falls  short  of  a  thousand,  years.  The  Pandits,  however,  hare 
reasons  to  say  that  YunAneshwara  was  the  Prime  Minister  of  the  mighty 
Emperor  YikbahXditya,  and  that  he  afterwards  became  an  ascetic,  when  he 
composed  this  great  work, 

t  The  Vira-Mitrodoya  was  oomposed  by  Mitra  Misra  by  the  direction  of 
Rajah  Vira  Sinha,  whence  the  book  is  styled  "  Vira-mitrodoya"  The  age  of  this 
work  appears  to  be  less  than  four  hundred  years  ;  as  Raohu-nandana,  the  author 
of  the  Smriti-taUwa,  who  flourished,  in  Nudea  about  four  hundred  years  ago, 
ha3  been  cited  therein.  The  object  of  Mitra  Misra's  writing  this  work  appears 
to  have  been  wit U  a  view  to  re-establish  or  confirm  the  doctrines  of  the  Mitwskard 
or  of  the  Benares  school,  many  of  which  were  refuted  by  Jimiita-vdhana,  who 
was  supported  by  Raqhu-nandana  and  the  other  writers  of  the  Bengal  school ; 
but,  Mitea  Misra,  reasoning  on  the  arguments  of  JImuta-vIhana  and  the  rest 
with  great  accuracy,  has  generally  refuted  their  doctrines  and  confirmed  those  of 
his  master,  YuNiNESHwiRA.  Vira-mitrodoya  is  the  work  of  a  great  logician  and 
maytbe  regarded  as  a  complete  Digest  of  the  Dkarnia  shdstra  of  the  Benares 
school,  in  which  the  author  has  generally  expounded  the  doubtful  passages  and 
supplied  the  deficiencies  of  thei  Mitdhshard,  and  expressed  what  was  leflb  therein 
to  implication ;  so  that  the  subjoined  dicta  of  the  Privv  Council  may  be  said 
to  be  justly  applicable  to  this  elaborate  Dige^tt  oi  the  bharnia  shdstra : — <<The 
Vira-mitrodoyaf  which  by  Mr.  Colebrooke  and  othera  is  stated  to  be  a  treatise  of 
high  authority  at  Benares,  is  properly  receivable  as  an  exposition  of  what  may 
have  been  left  doubtl'ul  by  the  Mitdkshard^  and  is  declaratory  of  the  law  of  the 
Benares  School"— Fufo  Precedents,  pp.  522  and  626,  627. 

t  YisHWESHWARA  Bhutta's  Commentary,  entitled  the  Subodhin(,  explains 
the  select  passages  only, — passages  which  could  not  be  well  understood  without 
explanatioa. 
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and  BIlam  Bhatta,*  the  Nirnat/a-sindhu^li  and  the  Vivd- 
da-tdndavaX  and  other  works  of  EamalAkaba. 

Tlie  leading  authorities  of  Mithild  are  the  Vivada- 
ratndkara,^  and  Vivdda-chintdmani.W  The  Vivdda-chandra 
by  liAKSHMf  or  LaksmimA  DEvf  is  likewise  much  respect- 
ed in  that  schoolT[  The  works,  which  concurrently  with 
the  above  are  of  great  weight  in  Mithild,  are  the  treatise 
on  inheritance  by  Srikardchdrya,  the  Madana-pdrijdta,''^* 
the  Smriti'-sdra  or  at  full  length  Smrityartha-sdra  by  /SW- 
dhardchdrya,  the  Smnti-sdra  or  Smriti-samuchyayay  by 
Harindthopddhydyaj  and  the  Dtooila-pa^'ishishia  by  Ke- 
shava  Misra. 


*  This  commentary  which  is  commonly  called  ^  Balam-bhatta-Md^  was  written 
by  a  lady  — LakbhmI -DEvl,  whence  it  is  styled  Lakshmi-vy^khydna.  She 
took  the  nwn  de  plume  of  Bdlam-bhatta  ;  and  gave  a  full  interpretation  of  the 
MitdJcshard  and  also  the  widest  interpretation  to  every  teim  of  the  text,  the  original 
of  the  Mitdhhard. 

t  See  post,  page  xix.  Note 

X  The  Vivdcta-tdiidava  ia  a  book  on  civil  and  criminal  laws  according  to  tie 
doctrines  of  the  ]VIit&k8har4.  Its  author,  Kaxalaeara,  has  besides  this  and  the 
Nirnoya-sindhu  written  several  works — the  Shftdra-kamaldkara,  Shdnti-kamalA- 
hara,  Ddna-kamaldkaray  Prdyaskchitta-kaynaldkara,  the  Siddhdnta-tattwa^ 
viveka-sindku,  etc.  In  the  closing  verse  of  his  Nirnoya'sindhu,  the  author  states 
that,  that  work  was  finished  in  the  year  1668  of     VikrainddityOy  or  1612  C.  E. 

§  Vivdda-ratn&kara  was  compiled  iinnder  the  superintendence  of  Chan- 
PEBHWARA,  the  minister  of  Hara  Sikh  a  Deva,  king  of  I^lithild.  Chakdeshwara 
hinaself  is  also  the  reputed  author  <»f  some  law  tracts.  The  Vyavah&ra" 
ratndkara,  compiled  under  the  superinteudeuce  of  the  same  minister,  is  also 
of  great  authority  in  Mithild. 

II  This  work  was  composed  by  Vachaspati  Misra,  who  was  also  the  author 
of  several  other  works,  namely,  the  VyavaMra'ChinCdmani,  &c.  commonly  cited 
by  the  name  of  Misara  :  these  also  are  of  great  authority  in  Mithil4.  Mr.  Cole- 
brooke  said  : — *  No  more  than  ten  or  twelve  generations  have  passed  since  he 
flourished  at  Semoul  in  Tirhoot. —  Vide  Coleb.  Dig.  Pref.  p.  xv. 

%  Thia  learned  lady  set  the  nam^  of  her  nephew  Misaru  Misra  to  all  her 
(impositions  on  law  and  philosophy,  and  took  the  titles  of  her  works  from  the 
then  reigning  prince  Cha2;dba  SiisHA,  grandson  of  Hara  Sinha  Deva!. — Ibid. 

**  This  treatise  was  compoj^ed  by  Vishweshwaua  Bhatta,  the  above 
named  commentator  of  the  AJitdkshard,  and  is  named  in  honor  of  Madaha- 
FALA,  a  prince  of  the  JAt  race  who  reigned  at  Kdshtha-nagara  or  Digky  and  who 
is  apparently  the  same  who  gave  the  title  to  the  Madana-vinoda  dated  in  the  15th 
century  of  the  Sambat  Era  (Coleb.  Dig.  pref.  xvii,  &  Dd.  bhd.  pref.  xi.)  Sir 
William  Macuaghten  says  the  author  of  this  work  was  ^MadanopddkydyaJ  This 
work  chiefly  treats  of  dchdra  and  vyavahdra  kdnda,  and  also  prevails  in  the 
Waliratta  country. 
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.  tu  the  Maliratta  school  (or  in  the  province  of 
Bombay)  preference  is  given  to  the  Vyavahara-mayiikha* 
the  Ntmoya-sindhu^i  the  Hemddri^X  the  Vyavahdra'- 
kouatubhaj  Sanskdra-koustubha  and  Dharma-sindhu.^ 

The  works  of  paramount  authority  in  the  Drdvida 
school  (that  is  iu  the  territories  of  Madras  &c.)  are  the 
MAdhaviya^  the  Smriti-chandrikd^  and  the  Saraswati- 
vildaa.^ 

These  are  the  law  treatises  followed  in  preference  by 
the  last  three  schools  on  account  of  their  adopting  certain 
especial  doctrines  which  are  inculcated  by  those  books 
but  have  no  place  in  the  Mitdkshard^  which  in  all  other 
points  is  respected  as  the  main  authority  of  all  those 
schools  of  law.     In  TJrissa  too,    which   is   now   connected 


*  This  is  the  sixth  of  the  twelve  treatises  by  NIl-eantba  all  bearing  the 
same  title  "MayUhha"  and  the  whole  is  designated  collectively  the  ' Bhagavcknta- 
bhdskara!  The  other  eleven  treatises  of  this  author  treat  of  religious  duties,  rules 
of  couduct,  expiation,  &c- 

t  This  work  was  written  by  Kamaldkara  BAatta  Kdahi-kara  in  the  sixteenth 
century  of  the  Cristian  era.  It  treats  prinpipallv  of  dchdra  and  prdyaichitta 
touching  incidentally  only  on  questious  of  a  legal  nature.  The  work  iu  question 
is  of  cousiderable  authority  at  Benares,  as  well  as  amongst  the  Al  ah  rattan. 

X  By  Hemddri  Bhatta  Kdshi-kara,  This  is  a  work  of  antiquity :  it  contains 
twelve  divisions  and  treats  of  all  subjects  and  is  respected  in  many  of  the  schools. 
Vopa-deva,  author  of  the  celebrated  Grammar  *  Mugdha-vodha,*  is  said  to  be  also 
the  author  of  this  groat  work  {Hemddri.) 

LThe  Sanakdra-houHubha  by  Ananta-devi,  the  Dkai-ma-sindhu  by  Kduhi- 
which  principally  treats  on  dchdra  and  Prdi/ashohitta  kdndas  o/the  Dharma- 
shdstra  occupy  an  equal  position  respecting  religious  ceremonies  and  penances.  'J  hey 
are,  more  frequently  consulted  by  the  Mahratta  iShasti-U  than  the  JlavUkha  which 
refer  to  the  same  subject.  Of  the  three,  the  Mrnoya-aindhu  is  held  in  the 
greatest  esteem. 

\\  By  Devdnanda  BhaUa.  ''This  excellent  treatise  on  judicature  is  of  great 
and  paramount  authority  in  the  countries  occupied  by  the  Hind6  nations  of 
Drdvida  ToUanga,  and  Karndta,  inhabityig  the  greatest  part  of  the  Peninsula 
or  Dekhin,"  Note  by  Colebrooke  appended  to  his  preface  to  the  Ddya-bhdga,  p.  iv* 

IT  This  is  a  general  digest  attributed  to  Pratdpa-nuivit  Deva  Mahd-i'dja,  one 
of  the  princes  of  the  Kdkatya  iiamily,  who  established  themselves  to  the  north  of  the 
Kriihna  where  they  fixed  their  seat  of  government,  which  after  extending  itself  by 
conquest  became  the  second  empire  to  the  southward.  The  second  comprehends, 
as  it  does,  the  territories  now  belonging  to  Hyderabad,  the  Northern  Circar,  a 
considerable  portion  of  the  Carnatic,  and  generally  speaking,  the  whole  of  the 
countries  of  which  the  ToUatigi  is  at  present  the  spoken  language.  This  work 
probably  composed  by  his  direction,  became  the  standard  law  book  of  bis  domi- 
Dions,— See  Stra,  H.  L.  Pref  pp.  xvi,  xvii. 
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with  the  province  of  Bengal,  the  Mitdkshard  is  of  para- 
mount authority,  with  which  the  works  also  of  Sombkuh 
hara  Bdjpei  and  Udaya-hara  Bdjpei  are  received  there. 
Bengal  Proper  has  alone  taken  for  its  chief  and  supreme 
guide  in  matters  of  inheritance*  the  Ddya-hhdga  of  Jf  miJ- 
TA-vlHANA,t  which  ou  almost  every  disputed  point  is 
opposed  to  the  Mitdhshard.  This  celebrated  treatise 
forms  a  part  of  his  digest  termed  *'  the  Dharma-ratna.  '* 
The  arguments  by  which  he  establishes  his  own  opinions 
are  treated  with  great  ability ;  quotations  from  his  work, 
or  references  to  it,  have  been  made  by  all  the  authors  of 
the  law  tracts  current  in  Bengal.  The  other  works  of 
great  authority  in  Bengal  are  the  Ddya-tattwa,  the  Su- 
hodhint,  which  is  a  commentary  on  the  Bdya-bhdgm  by  Srt" 
krishna  Tarkdlankdra^  and  the  Ddya-krama-aangraha^  8iQ. 
These  are  the  five  classes  of  law  books,  which  are 
severally  respected  by  the  five  schools  or  divisions.^  It 
must  not,  however,  be  inferred  that  each  of  these  classes 


*  It  is  indeed  in  this  branoh  of  the  law  that  one  would  End  a  great    difference  in 
doctrine. 

t  Jf  iit5ta-vXhaka  is  said  to  have  reigned  on  the  throne  of  Sh^li-tjChaka. 
He  is  probably  the  same  with  jfHiJTA-KBTU,  a  prince  of  the  race  of  Sildra  who 
reigned  at  Tagara ;  and  is  mentioned  in  an  ancient  and  authentic  inscriptiou 
found  at  Salset     ( Vide  Asiatic  Researches,  vol.  i.  pp.  S57  &  361.) 

:(  Mr.  Morlej,  in  his  recapitulation  gives  the  subjoined  list  of  the  books 
preferentially  used  in  each  of  the  schools  of  Hindti  law  : — 

I.  Bengal  School : — Dkarma-ratna  (i.  e.)  ,  Ddya-bhUaa-tiTid  its  commentariea 
by  Sri'krishna  Tarkdlankdra  and  Srindtk  A  chdrjya  Cnwdr-mani^  Ddya-krama" 
sangraha,  SmrUi-tattwai  (its)  Ddya-tattwa,  V%vddd$'nava-setu,  Vivdda'Sdrdhiava^ 
and  Vivada-bhattgdmava. 

II.  Jifitkild  iichooh— Vivdda-ratndi:araf  Vivdda'Chintdmam,  Mitdkshard  Yya- 
vahdra'Chinidnianif  Dwoita-parUhtshta,  Vivdda  chandra,  tSmriti-sdra  or  Smriti' 
samuchchaya,  and  Modana-pdrijdta.  " 

III.  lieuares  School  .'^Kitdkskard,  Vir-mitrodaya,  liddhaviya^  Vwdda- 
tdndaisa  and  Nirnaya-aindhu, 

IV.  Mahdrdaktra  School  :^Mayiikha^  liitdishard,  Nirnaya-aindhu,  Bemddrif 
Smriti'koustubha,  and  Mddhaviya. 

V.  Drdvida  School :— 

Drdvidal>W\h\o)i','-Mitdkahard^  MddhaviyOf  Saraaioati-vUdaa  and  Varadd- 
rdjya, 

Kamhtaha  Division  t-^Mddhaviya^  Mitd/bshard,  Saraawati-vildaa. 

Andra  Division  \-^M%tdkahard  ifddhaviya,  /Smnti-chandnkd,  and  fhraawatU 
vildaa. 
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of  law  treatises  is  reSpeoted  solely  by  a  particular  school^and 
not  at  all  by  the  other  schools  ;  the  fact  is,  that  each  is  of 
paramount  or  leading  authority  with  a  particular  school, 
and  at  the  same  time  is  on  general  and  uncontradicted  points 
respected  as  authority  in  the  other  schools,  though  of 
course  in  subordination  to  that  which  is  preferentially 
used  by  them  severally.  A  class  of  law  tracts,  which  is 
of  paramount  authority  with  one  school,  may  also  be  re- 
garded as  of  authority  in  another  school  on  points  regarding 
which  no  rules  are  prescribed  in  the  books  preferentially 
used  in  that  school.^ 

Of  the  treatises  on  adoption,  the  Datlaka-mimdnsdf  of 
Nakda  Pandita,  author  of  the  Voijoyanti  and  the  FratU 
tdkshard,   and    the  Dattaka-chandr^X  ^7    DcvInanda 

*  Thus  in  Strange's  work  onHindii  law,  which  is  principally  designed  for  the 
Hahratta  and  Dravida,  schools,  works  of  paramount  authority  in  Bengal  have 
been  cited  on  the  general  points  and  also  on  points  not  touched  upon  in  the 
law  tracts  chiefly  used  in  those  schools.  In  the  first  of  the  above  two  cases  the 
Bengal  authorities  are  regarded  as  secondary  to,  or  corroborative  of,  the  antho- 
rities  of  those  schools,  while  in  the  second  case  the  authorities  of  the  Bengal 
school  must  be  regarded  as  unquestionable  authorities  also  in  the  said  schools  oy 
reason  of  having  supplied  tbe  deficiency  in  the  law  tracts  adopted  by  them.  It 
will  also  be  found  from  the  second  volume  of  Sir  William  Macnaghten's  work 
on  Hinda  law,  which  is  composed  of  precedents  or  admitted  law  opinions,  that 
the  PandUs  have  on  general  or  uncontradicted  points  indiscriminately  cited  the 
authorities  of  any  school,  though  the  oases  in  which  they  gave  their  opinions 
appertained  to  a  particular  province  ;  and  that  in  the  cases  of  one  country  they 
have  cited  the  authorities  of  another  province  or  school,  whenever  on  points 
at  issue  they  found  no  rules,  prescriptive  or  prohibitory,  in  the  law  tracts  of  the 
former  province  or  schooL 

See  also  Precedents  page  281. 

t  Mr.  Sutherland  concludes  his  remarks  upon  the  Dattaka-mimdnsd  by 
nying,  that  Mt  is  on  the  whole  compiled  with  ability  and  minnte  attention  to 
the  subject,  and  seems  not  unworthy  of  the  celebrity  it  has  attained.' 

X  The  Datiaka-ckandrikd  is  a  concise  treatise  on  adoption  and  is  supposed 
to  be  the  basis  of  Nakoa  Pandit a'b  more  elaborate  work.  Many  of  the  Paitdits 
of  Bengal  attribute  this  work  to  the  late  Baghvrmani  Vidyd-bhiuhariay 
spiritual  adviser  of  the  Rdjd  of  Nuddea  and  a  distinguished  Pandit  who  flou- 
nahed  in  the  latter  part  of  Jagan-ndtha's  life,  and  is  said  to  have  assisted  Mr. 
Colebrooke  in  the  preparation  of  his  translation  of  the  Ddyabhdga  and  Mitdk- 
shard.  One  of  the  ^rounds  of  attributing  the  work  to  him  is,  that  by  putting 
together  consecutively  the  first  letter  of  the  first  and  third  lines  and  the  last 
letter  of  the  second  and  fourth  lines  of  the  last  verse  of  the  book  the  name 
^Bagku-man^  is  formed!    The  verse  in  question  runs  thus : — 
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Bhatta,  author  of  the  Smritirchandrikd  {ante,  p.  xix,)  are 
the  most  esteemed :  they  are  almost  equally  respected  all 
over  India,  the  law  of  adoption  not  exhibiting  much  con- 
flict of  doctrines  between  the  several  schools,  although 
some  difference  of  opinion  may  be  observed  amongst  the 
individual  writers.  It  must  be  remarked,  however,  as  an 
important  distinction,  that  where  they  differ,  the  doctrine 
of  the  Datlaka^chandrikd  is  adhered  to  in  Bengal  and  by 
the  Southern  j.urists,  while  the  Dattaka^mimdnsd  is  held 
to  be  an  infallible  guide  in  the  provinces  of  Mithila  and 
Benares.  In  addition  to  these  two  treatises,  there  are  the 
Datta-mimdMd  by  VidyIbanya  SwlMf,  the  Datta-chand- 
rikd  by  Ganga-dbva  BljPEf,  the  Datta-dipaka  by  VyIs- 
AcHABYA,  the  Dattaka-koustuhha  by  NIgaj^  Bhatta,  the 
Dattakabhdshana  by  Krishna  Misba,  the  Dattaka-tilaka 
by  Bhava-deva  Bhatta  and  the  DaUaka-siddhdnta- 
munjari  by  BXma  kbishna,  the  Dattaka  Didhiti  and  the 
Dattaka-Koumudh  which  are  general  digests  of  the  law  of 
adoption,  but  they  do  not  appear  to  be  frequently  used  or 
cited  by  the  lawyers.  There  is  another  treatise  on  adop- 
tion called  the  Dattakd-nimaya,  which  is  a  compilation  of 
a  celebrated  Pandit  of  the  name  of  Sb^-nItha  Bhatta 
of  MithilA.  This  work  was  translated  by  Mr.  Blacquiere, 
but  the  translation  has  not  been  published.* 

An  excellent  commentary  on  the  I>attaka^m{mdn8d 
and  Dattaka-chandrikd  has  been  recently  written  and 
published  by  BharaUchandra  Shiromani^  a  celebrated 
lawyer,  and  ex-professor  of  Hindd  law  in  the  Government 
Sanskrit  College. 

Besides  the  above,  there  exist  several  other  commen- 
taries and  digests  on  various  subjects.  These  are  the 
A'chdrya'Chandrikd  by    SBf-NlTHlcHlRYA,   son   of   Sr<- 

*  See  Preface  to  the  CoiisideratioDS  on  HinUd  Law,  p.  ziii. 
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kabIchIbya,  both  celebrated  lawyers  of  the  Mithild 
Bchool;— the  Vyavahdra-kaU  of  BHAVA.DBVABHATTA,author 
of  the  rituals  much  consulted  in  Bengal; — ihe  Brdhmana 
sarvasioa^  Nydya-sarvaswa^  Panditarsarvastoa  and  the  other 
treatises  by  HalIyudha,*  which  are  chiefly  cited  in  the 
Bengal  digests ; — ^the  Kalpataru  by  LAKSHMf-DHAEA,  who 
also  composed  a  treatise  on  the  administration  of  justice 
by  command  of  Govinda-Chandray  a  king  of  KdsM  sprung 
from  the  Vdslava  race  of  Kdyasthas ;-«— the  Oovinddmava, 
composed  under  the  superintendence  of  the  same  prince 
by  Nara-sinha,  who  was  the  son  of  EIm-ghandra^  the 
Grammarian  and  Philosopher ; — the  Parasu-rdma-pratdpa, 
a  general  digest  composed  by  order  of  Sabdji-pratdpa, 
Bdjd  of  the  Eastern  Telinga  country,  about  five  hundred 
years  ago.  The  Fyavahdra-shwikdra  by  NkoAji  Bhatta  ; 
the  Madana-ratna  by  Madaka  Sinha,  an  ancient  work  of 
notoriety  treating  of  the  dckdra,  vyavahdra  and  prdyash^ 
chitta  ;t — the  A'chdrdka  a  work  principally  on  dchdra  and 
vyavahdra  by  SHANkARA  Bhatta  Klsaf-KARA; — ^the  Dyota, 
a  general  digest  written  more  than  a  century  ago  by  JooA 
Bhatta  Ki^sef-KARA  ; — the  Dinakara-udyota,  a  work  on 
dchdra  and  vyavahdra  by  Vishwa-riJpa  BImaka  Joga 
Bhatta  KXshi-kaea  ; — and  the  Pnthibi-chandroda,  which 
also  is  a  general  digest.  Most  of  these  works  are  not  now 
in  use,  but  their  texts  are  cited  in  many  of  the  current 
digests  and  commentaries.  The  work  of  Jitendriya  is 
cited  in  the  Mitdkshard,   Ddya-bhdga^   and  other  books. 


*  This  great  Pandit  was  the  spiiitual  guide  of  Laksmana  Sena,  a  renowned 
monarch,  who  gave  hia  name  to  au  em  of  which  upwards  of  seven  hundred 
yeard  have  expired.  Hcddyudka  was  a  descendant  in  the  fifteenth  degree  of 
Bhatta  JfdfUyana,  author  of  the  Veni'$anhdra^  (a  celebrated  drama,)  and  one  of 
the  five  Vedantists  who  were  brought  from  Kuuoui  by  Bixl  A'disuba,  and  whose 
deaoeudants  are  ahnost  all  the  Rdrhi  and  Bdrenard  brdkmanas  of  the  SdndiJya 
gotra  in   Bengal. 

t  This  work  is  often  cited  and  its  doctrine  adopted  in  the  Vydvdkdra* 
tmyUkka  the  chief  guide  of  the  Mahratta  school. 
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And  the  works  of  DhIeeshwaba,*  Bala-Hi^fa^  Vishwa- 
Bi^PA^  Habi-haBtA,  MubIbi  Misea,  and  many  others  are 
occasionally  referred  to  in  the  Vwdda-bhangdrnava  and 
some  other  digests. 

Three  digests  have  been  written  in  Sanskrit  since  the 
establishment  of  the  British  empire  in  India.  The  first  of 
these  is  the  Vwdddrnava-setuf  compiled  at  the  request  of 
Mr.  Warren  Hastings.  This  work  was  proposed  as  early 
as  the  18th  of  March  1773,  at  the  opening  of  the  Court 
of  Sudder  Dewanny  Adawlut  in  Bengal.  In  the  follow- 
ing year  a  translation  of  the  work  was  made  by  Mr. 
Halhead  and  published  under  the  title  of  "  A  Code  of 
Gentu  Laws."  This  work,  however,  was  disapproved  of, 
and  its  translation  condemned,  by  Sir  William  Jones  for 
reasons!  set  out  in  his  letter  to  the  Chief  Government  of 
India,  in  which  he  strongly  recommended  the  enforce- 
ment of  the  Hindti  law  and  the  compilation  of   a  better 

*  DhIbbshwaba  is  said  to  be  the  same  as  Rdjd  Bhofa.  Vide  Coleb.  Dig.  pref. 
pagezi. 

t  This  work  was  compiled  by  several  PandiU,  of  whom  Jagan-ndthay  author 
of  the  Digest  translated  oy  Mr.  Colebrooke,  was  oue* 

X  "  It  (says  the  learned  judge  alluding  to  the  work  in  question)  by  no 
means  obviates  the  difficulties  before  stated ,  nor  supersedes  the  necessity  or  the 
expedience  at  least  of  a  more  am[>le  repository  of  fiiudd  laws,  specially  on 
the  twelve  different  contracts  to  which  Ulpidn  has  given  specific  names,  and  on 
all  the  others,  which,  though  not  specifically  named,  ara  reducible  to  four  general 
heads.  The  last  mentioned  work  is  entitled  the  Vivdctdrnava-seiu,  and  consists, 
like  the  Roman  digest,  of  authentic  texts  with  the  names  of  their  several 
authors  regularly  prefixed  to  them,  and  explained  where  an  explanation  is 
requisite,  in  short  notes  taken  from  commentanes  of  high  authority.  It  is  as 
far  as  it  goes,  a  very  excellent  work  ;  but  though  it  appear  extremely  diffuse 
on  subjects  iiither  curious  than  useful,  and  though  the  chapter  on  inheritance 
be  copious  and  exact,  yet  another  important  branch  of  jurisprudence,  the  law  of 
contracts,  is  very  succinctly  and  superficially  discussed,  and  bears  an  inconsider- 
able proportion  to  the  rest  of  the  work.  But  whatever  be  the  merit  of  t4ie 
original,  the  translation  of  it  has  no  authority,  and  is  of  no  other  use  than  to 
suggest  inquiries  on  the  many  dark  passages  which  we  find  in  it :  properly 
speaking,  indeed,  we  cannot  call  it  a  translation  ;  for  though  Mr.  Halhead  per- 
formed his  part  with  fidelity,  yet  the  Persian  interpreter  had  supplied  him 
only  with  a  loose  injudicious  epitome  of  the  original  5an»krit^  in  which  abstract 
many  essential  passages  are  omitted."  Mr.  Colebrooke,  by  quoting  the  above 
remark  in  his  preface  to  the  Digest,  and  not  making  any  observation  upon  it 
either  in  that  book  or  in  anv  of  bis  works  or  opinions^  seems  to  have  acquiesced 
in  the  judgment  pronounced  upon  it  by  Sir  Wiliiam  Jones. 
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code.  The  sentiments  expressed  in  that  paper  are  truly- 
worthy  of  him.  '^Nothing  (he  says)  could  be  more 
obviously  just  than  to  determine  private  contests  accord- 
ing to  those  laws^  which  the  parties  themselves  had  ever 
considered  as  the  rules  of  their  conduct  and  engagements 
in  civil  life ;  nor  couM  any  thing  be  wiser  than,  by  a 
legislative  act^  to  assure  the  HindU  and  Mussulman  subjects 
of  Qreat  Britain,  that  the  private  laws,  which  they  sever- 
ally hold  sacred,  and  a  violation  of  which  they  would  have 
thought  the  most  grievous  oppression,  should  not  be 
superseded  by  a  new  system,  of  which  they  could  have 
no  knowledge,  and  which  they  must  have  considered  as 
imposed  on  them  by  a  spirit  of  rigour  and  intolerance.* 
So  far  the  principle  of  decision  between  the  native  parties 
in  a  cause  appears  perfectly  clear ;  but  the  difficulty  lies 
(as  in  most  other  cases)  in  the  application  of  the  principle 
to  practice ;  for  the  SindU  and  Mussulnum  laws  are  lock* 
ed  up  for  the  most  part  in  two  very  difficult  languages, 
Sanskrit  and  Arabic,  which  few  Europeans  will  ever  learn. 


*  Agaioy  at  the  ooncltuiion  of  his  preface  to  Mahu,  that  emiuent  judge  re- 
marks :  **  whatever  opiuioii  in  short  may  be  formed  of  Mknv  and  his  laws, 
in  a  country  happily  enlightened  by  sound  philosophy  and  the  only  true  revel- 
ation, it  must  be  rememoered  that  those  laws  ai*e  actually  revered  as  the  words 
of  the  most  High  by  nations  of  ^reat  importance  to  the  political  and  commercial 
interests  of  Europe,  and  particularly  by  many  millions  of  Hindu  subjects,  whose 
well  directed  industry  would  add  iarsely  to  the  wealth  of  Britain,  and  who  ask 
no  more  in  return  than  protection  for  their  persons  and  plHces  of  abode,  justice 
in  their  temporal  concerns,  indulgence  to  the  prejudices  of  their  old  religiouy 
and  the  benents  of  those  laws,  which  they  have  been  taught  to  believe  sacred, 
and  which  alone  they  can  possibly  comprehend." 

Sir  Francis  Macnaghten  too  remarks  :  ''The  right  of  Hindtls  to  have  their 
contests  decided  bv  their  otm  laws,  has  been  established  by  the  leffislature  of 
Qreat  Britain ;  an(C  I  most  cordially  concur  in  tlie  sentiments  which  nave  been 
expressed  by  Sir  William  Jones  upon  this  subject."  **  As  to  the  Eindlu,  I  have 
not  a  predilection  for  the  tenets  of  any  of  their  schools,  or  for  the  doctrines  of 
any  of  their  scholiasts,  in  particular.  Such  as  their  law  is,  they  have  a  right  to 
an  administration  of  it,  among  the  parties  themselves.  To  deprive  thorn  of 
this  right  against  their  will,  or  without  their  desire,  would  be  rigorous  in  a 
oivil,  and  intolerant  in  a  religions  point  of  view  ;  for  their  laws  and  their  reli- 
gion are  so  blended  together  that  we  cannot  disturb  the  one  without  doinc 
violence  to  Uie  other.  Their  own  is  the  only  law  to  be  administered  to  them.^ 
"  Give  them  not  any  laws  but  their  own  ;  vet  under  a  pretext  of  dealing  those 
oat  let  118  not  subject  the  people  to  inoDg.  — Cons.  H«  L.,  Fret  pp.  v,  vi. 
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because  neither  of  tliem  leads  to  any  advantage  in  world- 
ly pursuits ;  and  if  we  give  judgment  only  from  the  opi- 
nions of  the  native  lawyers  and  scholars,  we  can  never 
be  sure  that  we  have  not  been  deceived  by  them.  It 
would  be  absurd  and  unjust  to  pass  an  indiscriminate 
censure  on  a  considerable  body  of  men ;  but  my  experi- 
ence justifies  me  in  declaring,  that  I  could  not  with  an 
easy  conscience  concur  in  a  decision  merely  on  a  written 
opinion  of  native  lawyers,  in  any  cause  in  which  they 
would  have  the  remotest  interest  in  misleading  the  court : 
nor,  how  vigilant  soever  we  might  be,  would  it  be  very 
difficult  for  them  to  mislead  us,  for  a  single  obscure  text, 
explained  by  themselves,  might  be  quoted  as  express 
authority,  though  perhaps  in  the  very  book,  from  which  it 
was  selected,  it  might  be  differently  explained,  and  intro- 
duced only  for  the  purpose  of  being  exploded.  The  ob- 
vious remedy  for  this  evil  had  occurred  to  me  before  I  left 
England,  where  I  had  communicated  my  sentiments  to 
some  friends  in  Parliament,  and  on  the  bench  in  West' 
minster  Hall,  of  whose  discernment  I  had  the  highest 
opinion  j  and  those  sentiments  I  propose  to  unfold  in  this 
letter  with  as  much  brevity  as  the  magnitude  of  the  sub- 
ject will  admit.  If  we  had  a  complete  digest  of  Mindd 
and  Mdhomedan  laws,  after  the  model  of  Justinian's 
inestimable  Pandects,  compiled  by  the  most  learn- 
ed of  the  native  lawyers  with  an  accurate  verbal 
translation  of  it  into  English ;  and  if  copies  of  the  work 
were  reposited  in  the  proper  offices  of  the  Sudder  Dewan- 
ny  Adawlut  and  the  Supreme  Court,  that  they  might 
occasionally  be  consulted  as  a  standard  of  justice,  we 
should  rarely  be  at  a  loss  for  principles  at  least  and  rules 
of  law  applicable  to  the  cases  before  us  and  should  never 
perhaps  be  led  astray  by  the  Pandits  or  Moulavisj  who  would 
hardly   venture  to  impose  on.  ua  when  their  imposition 
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might  be  so  easily  detected.  It  would  not  be  unworthy  of 
a  British  Government  to  give  the  natives  of  these  Indian 
provinces  a  permanent  security  for  the  due  administration 
of  justice  among  them,  similar  to  that  which  Justinian 
gave  to  his  Greek  and  Roman  subjects ;  but  our  compila- 
tion would  require  far  less  labour  and  might  be  completed 
with  far  greater  exactness  in  as  short  a  time ;  since  it 
would  be  confined  to  the  laws  of  contracts  and  inherit- 
ances, which  are  of  the  most  extensive  use  in  private  life, 
and  to  which  the  legislature  has  limited  the  decisions  of  the 
Supreme  Court  in  causes  between  native  parties."  The 
letter  from  which  this  extract  is  taken,  is  dated  the  19th 
of  March,  1788. 

On  the  same  date,  the  then  Governor  General,  Mar- 
quis Cornwallis,  with  the  concurrence  of  the  Members 
of  Council,  accepted  the  oflfer  in  terms  honorable  to  the 
proposer  and  expressive  of  the  most  liberal  sentiments. 
"The  object  of  your  proposition  (they  say)  being  to  pro- 
mote due  administration  of  justice,  it  becomes  interesting 
to  humanity ;  and  it  is  deserving  of  out  peculiar  attention, 
as  being  intended  to  increase  and  secure  the  happiness 
of  the  numerous  subjects  of  the  company's  provinces." 
And  the  result  of  this  proposition,  so  gladly  accepted  by 
the  Governor  General  in  Council,  was  the  composition  of 
the  Vivdda'Sdrdrnava,  and  the  Vivdda-bhangdrnava  :  the 
former  was  written  by  Sarvoru  Trivedi^  a  lawyer  of 
Mithildi  and  the  latter  by  Jagan-ndtha  Tarka-panchdnana, 
and  both  by  the  direction  of  Sir  William  Jones,  who  himself 
had  undertaken  a  translation  of  the  latter  work  together 
with  an  introductory  discourse  for  which  he  had  prepared 
ample  materials,*  when  the  hand  of  death  arrested  his 

♦See  his  last  anniversary  discourse  as  President  of  the  Asiatic  Society, 
vol,  iv,  p.  176. 

Digitized  by  VjOOQ  IC 


XX  vm  PBXFACB. 

labours.  Although  it  must  be  a  matter  of  regret  that  the 
public  lost^  by  his  premature  death,  a  translation  from  his 
pen  of  a  digest  compiled  under  his  direction,  yet  it  must  be 
acknowledged  that  the  scholar  selected  by  Sir  John  Shore, 
the  succeeding  Governor  General,  for  completing*  a 
translation  of  this  digest  was  one  who  seems  to  have  de- 
voted much  more  time  and  attention  to  the  study  of  our 
literature  and  law,  and  than  whom  no  one  has  as  yet  been 
able  to  make  a  more  faithful  and  complete  translation  of 
a  law  tract  in  Sanskrit,  or  to  give  a  better  exposition  of 
our  law.  The  translation  of  the  Vivdda-hhangdmava  or 
Jagan-naihcHs  Digest  is  commonly  known  as  '  Colebrooke's 
Digest.*  This  digest  treats  in  full  of  the  topics  of  con- 
tracts and  inheritance  as  required  by  Sir  William  Jones. 
The  author  of  the  work  was  one  of  the  greatest  Pandits 
and  also  one  of  the  most  ingenious  logicians  then  in  Ben- 
gal ;  but  instead  of  reconciling  contradtctions  or  making 
anomalies  consistent,  he  has,  in  many  instances,  attempted 
to  display  his  proficiency  in  logic  and  promptitude  in 
subtle  ingenuity,  and  has  thus  rendered  the  work  an  un- 
safe guide  for  a  reader  not  already  well  versed  in  the  law. 
Such  reader  will  often  find  in  it  several  discordant  doc- 
trines on  one  and  the  same  point,  and  will  be  at  a  loss  to 
know  which  to  follow ;  and  if  he  follow  whatever  doctrine 
he  finds  at  the  first  sight,  without  knowing  what  doctrine 
is  recorded  on  the  same  point  at  another  page,  he  will 
perhaps  do  wrong  ;  for  there  may  be  in  another  place  of, 
the  same  book  another  doctrine,  perhaps  the  just  one,  and 
the  former  may  have  been  founded  only  on  subtle  ingenu- 
ity.   He  will  moreover  see  that  in   one  place  doubts  are 

*  Because  the  version  of  niauy  texts  cited  in  the  work  come  from  the  pea 
of  Sir  William  Jones,  most  of  the  laws  quoted  from  Manu  being  found  in  his 
translation  of  the  Mdnava-dharma-shdsera,  and  other  texts  having  oeeu  already 
translated  by  him  when  perusing  the  preceding  digest,  the  VirdddfTicva-setu, — 
Vide  Coleb,  Dig.  Pref.  p.  xviii. 
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ingeniously  thrown  upon  established  doctrines  and  prin- 
eiples  laid  down  by  unquestionable  authorities,  and  in 
another  he  will  find  a  corroboration  of  the  same  doctrines 
and  principles.  He  will  very  often  find  no  decision  on  a 
point,  but  only  the  discordant  opinions  of  several  authors 
of  the  Bengal,  Mithild  and  Benares  schools.  Under  such 
circumstances  he  alone  who  knows  the  established  doctrines 
of  the  different  schools  can  safely  make  use  of  the  work. 
It  is  for  the  above  and  other  reasons  that  unfavourable 
opinions  have  been  expressed  by  those  European  scholars 
who  have  written  on  the  Hindd  law.* 


*  Hie  opinion  of  Mr.  Henry  Colebrooke  is  as  follows  :  **  In  the  preface  to 
the  translatiou  of  the  Digest  1  hinted  an  opinion  unfavourable  to  the  arrangement 
of  it  as  it  has  been  executed  by  the  native  compiler.  I  have  been  confirmed 
in  that  opinion  of  the  compilation,  since  its  publication  ;  and  indeed  the  author's 
method  of  discussing  together  the  discordant  opinions  maintained  bj  the  lawvers 
of  the  several  schools,  without  distiuguishiug  in  an  intelligible  manner  which 
of  them  is  the  received  doctrine  of  each  school,  but  on  the  contrary  leaving  it 
uncertain  whether  any  of  the  opinions  stated  by  him  do  actually  prevail,  or 
which  doctrine  must  now  be  considered  to  be  in  force  and  which  obsolete,  ren- 
ders his  work  of  little  utility  to  persons  conversant  with  the  law,  and  of  still 
less  service  to  those  who  are  not  versed  in  Indian  jurisprudence  ;  especially  to  the 
English  reader,  for  whose  use,  through  the  medium  of  translation,  the  work  was 
particularly  intended/'— Preface  to  the  Ddya-hkdga^  pp.  ii,  iii. 

**  It  consists,"  says  Sir  Thomas  Strange,  "  like  the  Boman  Digest,  of  texts, 
collected  from  the  works  of  authority  extant  in  the  Sanskrit  language  only, 
having  the  names  of  their  several  authors  prefixed,  together  with  an  ample 
commentary  by  the  compiler  founded  for  the  most  part  upon  the  former  ones. 
That  its  arrangement  was  not,  on  its  first  appearance,  satisfactory  to  the  learned, 
and  that  the  commentary  abounds  with  frivolous  disquisitions  as  well  as  with  the 
discordant  opinions  of  different  schools,  not  always  sufiiciently  distinguished, 
rests  upon  the  best  authority,  that  of  the  learned  translator  ;  by  whom  its  utility, 
for  the  purpose  for  which  it  was  planned,  is  well  nigh  disclaimed.  It  is  long, 
therefore,  since  it  was  characterised,  not  unhappily,  as  Uhe  best  law  book  for 
coUDsel  and  the  worst  for  a  judge.'  But  in  whatever  degree.  Jagan-ndtha^s 
Digest  may  have  fallen  in  estimation,  as  a  book  to  be  used  with  adfvantage  in 
our  courts,  and  especially  in  those  to  the  southward,  it  remains  a  mine  of 
juridical  learning,  throwing  light  upon  every  question  on  which  it  treats,  what- 
ever attention  it  may  require  in  extracting  it." — Str.  H.  L.  Vol,  i.  pp.  xvii — xix. 

The  author  of  the  Considerations  on  the  Hindd  Law  remarks  :— *'  The  plan 
of  Sir  William  Jones  may  have  been  excellent,  but  the  execution  of  it  fell  to 
the  share  of  Jagann6.tha.  He  has  given  us  the  contents  of  all  books  indiscrimi- 
nately. That  he  should  have  reconciled  contradictions  or  made  anomalies 
consistent,  was  not  to  be  expected  ;  but  we  are  often  the  worse  for  his  sophistry, 
and  seldom  the  better  for  his  reasoning.  His  incessant  attempts  to  display 
proficiency  in  Jogic  and  promptitude  in  subtility,  he  might  have  spared  without 
regret  to  his  readei-s." — Cons.  H.  L.  Pref.  p.  viii. 

The  author  of  the  Summary  of  the  Laws  and  customs  of  the  Hindfis 
remarks  : — "The  Digest  of  Jagan-ndtha  translated  by  Mr.  Colebrooke,  although 
other  subjects  are  occasionally  adverted  to,  is  nominally  confined  to  the  law  of 
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The  texts  of  the  workp  jwlopted  in  ike  6i3Tetal  sbhoold, 
being  cited  and  commented  upon  in  the  Vi^vddiU'bhomgd/r^ 
nava  this  book  is  occasionally  used  as  an  authority  by  iixe 
lawyers  of  the  other  schools.  * 


contracts  and  succesaionsi  and  the  frequent  occurrence  of  jarring  texts  and 
obscure  cotnnietitaries  forms  a  great  objection  to  it  as  a  work  of  particular  re- 
ference."—/6tflf/Pi-ef.  p.  r. 

I  concur,  however,  with  Mr.  Morlev  in  the  opinion  that — "  Notwithstanding 
the  unfavourable  opinions  of  tlie  Vtvdda--hhangdrnava,  pronounced  by  its 
learned  translator  and  others,  there  is  no  doi\bt  but  that  it  contains  an  immense 
mass  of  most  valuable  information,  more  especially  on  the  law  of  contracts,  and 
will  be  found  eminently  useful  by  those  who  will  take  the  troable  c^  familiariB' 
ing  themselves  with  the  author's  style  and  method  of  arrangement." 
Sir  Thomas  Strange  and  Sir'  William  Macnaghten,  whose  works  abound  with 
references  to  quotations  from  the  Digest,  and  many  of  whose  principles  are 
founded  thereupon,  are  striking  proofs  of  the  usefulnes  of  the  work  iu  this 
Jpespect.  The  learned  Translator  too  has  written  several  of  his  remarks  and 
opinions  on  the  authority  of  that  Digest.  It  is  only  difficult,  as  already 
remarked,  for  a  person  not  conversant  with  the  law,  to  derive  benefit  from 
it ;  and  in  fact  to  him  it  would  be  an  unsafe  guide. 

•  Mr,  Colebrooke,  however,  in  his  letter  to  Sir  Thomas  Strange  says  : — "  We 
have  not  here  the  same  veneration  for  him  when  he  speaks  in  his  own  name 
or  steps  beyond  the  strict  limits  of  a  compiler's  duty  ;  as  his  doctrines, 
which  are  commonly  taken  ftom  the  Bengal  school,  or  sometimes  originate  with 
himself,  differ  very  frequently  from  the  authorities  which  heretofore  prevailed 
in  the  south  of  India.  I  am  sorry  that  the  Southern  Pandits  should  have  been 
thus  furnished  with  means  of  adoptiug,  in  their  answers,  whatever  doctrine  may 
happen  to  be  best  accommodated  to  the  bias  they  may  have  contracted  j  and  I 
should  regret  that  Jagan-ndtha*s  authority  should  supersede  that  of  the  much 
abler  authors  of  the  Mitdkshardy  Smriti-chandrikd  and  Mddhavim?'  With  due 
deference  to  that  eminent  scholajr,  it  may  be  remarked  that  if  the  Southern 
Pandits  used  an  opinion  originating  with  Jagan-ndthxx  himself  and  not  founded 
upon,  or  cousistent  with,  an  unquestionable  authority,  notwithstanding  that  the 
Mitdkshard  and  the  other  authorities  expressed  a  different  dcctriue  on  the  same 
point,  then  their  opinion  would  indeed  be  objectionable  ;  but  if  they  cited  a  pjissage 
\toixiJaga)\rndthd!s  Digest  because  they  did  not  find  a  law  on  the  same  point  in  the 
books  preferably  used  in  their  schools,  or  because  they  found  in  Jagan-ndthcHs 
Digest  an  exposition  better  worded,  and  not  contradicted  by  the  local  authorities, 
the  learned  gentleman  ought  not  to  have  been  sorry  for  it  ;  inasmuch  as  he 
himself  has  done  the  same  in  many  of  his  remarks,  on  the  opinions  of  the  Sou- 
thern Pandits,  published  in  the  second  volume  of  Strange's  work  on  the  ffindic 
law.  Sir  William  Macnaghten  too,  though  he  in  one  place  considers  the  Vivddu' 
hhangdrnava  as  a  Hengal  authority,  has  founded  many  of  his  general  principtes 
upon  tiie  texts  contained  in  the  said  Digest.  Let  the  second  volume  of  his  work  on 
£findu  Law  also  be  opened,  and  it  will  be  found  that  many  vydvasth&s  relative  to 
cases  of  the  other  provinces  have  been  founded  by  the  Pandits  on  the  authority 
of  Jagan-ndtha^s  Digest,  and  these  vydvastkds  of  theirs  have  been  approved  of 
and  published  by  the  learned  gentleman  himself  as  correct  and  accurate.  Be- 
sides, where  Jagan-ndtha^  citiug  the  authorities  of  one  school,  draws  a  conclusion 
not  inconsistent  with  its  doctrines,  or  where  he  gives  an  exposition  as  being  the 
doctrine  of  a  certain  school,  and  that  exposition  is  not  contradicted  by  the  au- 
thorities thereof,  or  where  his  work  contains  an  exposition  not  to  be  found  iu, 
or  not  prohibited  by,  any  of  the  law  tracts  current  in  that  school,  there  is  no 
reason  why  that  part  of  his  work  should  not  be  used  by  lawyers  as  an  authority 
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Of  late,  a  book  in  Sanskrit,  Bengali  and  English, 
entitled  the  Vyavasthd-darpama,  which  is  a  Digest  of 
Hindd  law  as  current  in  Bengal,  has  been  appeared  from 
the  pen  of  the  author  of  these  pages.  The  contents  of  this 
work  and  the  arrangement  of  its  contisMs  will  be  known 
from  the  preface  (p.  xxxv),  and  the  merits  and  demerits 
thereof  from  the  certificates  appended  thereto,  its  practi- 
cal utility  and  wide  circulation  too  would  appear  from  the 
decisions  of  Civil  Ooiirts  of  judicature  from  the  lowfest  to 
the  highest. 

Tyanslations.-r-Some  other  law  treatises  also  have  been 
translated  into  English,  the  most  important  of  which  are 
the  Ddya-hhdga  and  the  Mitdkshard  of  inheritaiice  th6 
standard  authorities  of  Hindd  law  of  inheritance  in 
the  schools  of  Bengal  and.  Benares  respectively.  They 
have  been  translated  by  Mr.  penry  Colebrooke.  The 
learned  translator  having  accompanied  his  translations  with 
elucidatory  annotations  and  glosses  drawn  from  the  com- 
mentaries and  numerous  other  sources,  to  which  his  peculiar 
opportunities  and  immense  erudition  gave  him  ready  access, 
has  rendered  those  translations  of  very  great  utility; 
every  page  bears  testimony  to  his  diligence  in  collecting 
the  materials,  to  his  judgment  in  their  selection,  and  to 
his  learning  in  their' interpretation.  A  considerable  know- 
ledge is  sure  to  be  derived  from  the  study  of  these  two 
works  in  which  the  doctrines  of  the  two  schools,  with 
the  reasons  and  authorities  by  which  each  is  supported, 
may  be  seen  at  one  \ie\f  in  a  condensed  form.  Mr.  Ori- 
anne  has  also  translated  the  chapter  on  inheritance  from 


in  that  school.  Had  the  case  been  otherwise,  Sir  Thomas  Strange,  whose  work 
on  Hindu- law' i$ehieflf  intended  for  the  southern  schools  of  India,  would  not 
have  cited  as  authorities  Ja^na-Ttdthd  SLind  oth^r  authors  of '  Bengal  in  almost 
every  page  of  bia  work  ;^nd;  Sir  W,  Macnagliten  tpo' would  n6t'  hare  founded  hja 
chapter  on  contracts  (which  iB  intended  for  all  tne  schools,)  almost  solely  upon 
Joffan-ndtha's  Digest,  .    .  ..  .     . 
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the  Mitdkshard.  Mr.  Borradaile,  a  Judge  of  tbe  Sadder 
Dewany  Adawlut  of  Bombay,  and  the  author  of  valuable 
Beports,  has  published  a  translation  of  the  FyavahdrO' 
majfUkha,  to  which  he  has  affixed  some  annotations  refer- 
ring to  the  passages  of  other  works  on  Hindd  law,  and 
rendering  his  version  of  peculiar  utility  to  the  student  c^ 
the  law  of  that  side  of  India.  A  translation  of  the  D&ya^ 
krama^angraha  has  been  published  by  Mr.  Wynch,  who 
has  judiciously  adopted  the  version  of  the  texts  of  the 
legislators  and  sages  of  antiquity  cited  therein  from  the 
works  of  Sir  William  Jones  and  Mr.  Henry  Colebrooke. 
The  institutes  of  Manu  have  been  translated  by  William 
Jones  and  Sir  Graves  Haughton  into  English,  and  by 
Monsieur  Loiseleur  Deslongchamps  into  French.  The 
version  by  Jones  is,  however,  generally  consulted  in  pre- 
ference to  the  other  translations.  There  is  another 
translation  by  Baboos  Tara  Chand  Chukerbutty  and 
Chunder  Sekhur  Dev  of  the  first  three  chapters  of  Manu, 
published  in  pamphlets,  in  which  the  Sanskrit  text  is  given 
in  the  Deva-ndgrl  character,  a  literal  translation  in 
Bengalee,  and  Sir  William  Jones'  translation,  with  a  re*- 
vised  and  correct  translation  in  English.  The  Dattaka- 
mimansd  and  Dattaka-chandrikd  have  been  translated  by 
Mr.  Sutherland,  with  useful  notes  after  the  manner  of 
his  illustrious  uncle,  Mr.  Colebrooke.  His  version  of  the 
two  standard  works  on  adoption  and  the  synopsis  thereof^ 
which  he  has  appended  to  his  translation,  are  eminently 
useful.  A  French  translation  of  the  Dattaka-chandrikd 
by  Mr.  Orianne,  has  also  been  published. 

A  translation  of  the  Vyavahdra-kdnda  of  JAgna- 
valkya's  institutes  by  Dr.  Boer  and  F.  Montriou  Esq., 
Barrister,  has  appeared  some  years  ago.  This  work  is 
entitled  "Hindti  Law  and  Judicature/'  and  contains 
many  explanatory  and  useful  notes. 
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The  whole  of  the  J^vdda-chintdmani  has  been  trans- 
lated by  the  Hon'ble  Frosunno  Goomar  Tagore,  c.  s.  i. 
The  translation  is  not  however  so  elaborate  and  accurate  as 
was  expected  from  a  scholar  so  well  known  and  deputed. 

The  Bdychtattwa  of  Baghtj-nandana  has^  of  late,  been 
translated  by  Baboo  Golab  Ohand  Shastri,  a  pleader  of  the 
Calcutta  High  Court. 

The  translation  of  that  part  of  the  Stnrituchandrikd 
whidi  treats  of  Inheritance,  made  by  Krishna  Swami  Iyer,  is 
Teiy  elaborate  and  useful.  The  learned  translator  has,  in 
foot-notes,  almost  at  every  page,  cited  texts  of  Manu  and 
some  other  sages,  as  also  the  doctrines  and  opinions  of 
several  Commentators,  Compilers  and  Digest-writers  of 
high  authority,  such  as  J^miJta-vIhana,  VunIne- 
BHWABA  and  the  like,  and  has  likewise  occasionally  cited 
decided  cases,  with  respect  to  particular  points ;  and  has 
at  the  end  of  each  Chapter  or  Section  given  a  Summary 
thereof.  By  so  doing  the  learned  Translator  has  rendered 
his  work  almost  as  useful  as  Mr.  Colebrookehas^by  append- 
ing elaborate  annotations  and  notes  to  his  translation  of 
the  jDdjf€hbhdga  and  Mitdkshard. 

The  Ddyohvihhdga  of  the  MddhwAya  commentary  and 
the  Law  of  partition  and  succession  from  Baradd-rdja^a 
Vyavahdrornirnaya  {ante  p.  xiii)  have  been  translated  by 
Mr.  A.  C.  Bumell,  c.  s. 

The  Chapters  on  Inheritance  from  the  Sanhilds  of 
A^PASTAMBA,  BotjdhIyana,  Ooutama,  Yashishtha, 
YiBHNU  and  NIbaba  have  recently  been  translated  by 
Messieurs  West  and  Buhler,  who  have  very  prudently 
printed  the  Sanskrit  texts  of  each  of  the  sages  before 
their  translation.  The  foot-notes  appended  by  them  to  their 
translation  of  the  texts  in  question  are  very  interesting 
and  afford  a  satisfactory  proof  of  the  great  learning  and 
research  which  they  have  displayed  therein. 
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Merita  and  dements  of  the  existing  translations. — ^So  at 
present  we  have  English  translations  qf  a  large  number  of 
the  books  on  the  Dkarma  Sbdstra.  Bi^t  it  is  »  matter  of 
regret  that^  many  of  these  translations  £^re  not  quite  faith- 
ful as  they  might  have  been,  Not  to  speak  of  the 
simple  inaccuracies,  but  qmissioi^s,  gposs  errors,  ^.j  are 
to  be  found  in  several  parts  of  them.     For  instancy : — ? 

The  translation  of  the  subjoined  psfsaage  of  the  Mitdk-. 

si^niffro^^lZV^''*  which  ought  to  come  betweei^ 
plauses  five  and  six  of  Chapter  II,  ho^s  been  altogether 
omittedt  by  Mr-  Colebrqoke.  Again,  the  text  '*  wg^a^ 
?ng^in^,  ftaw-^  ft^-^par  i  '^w  ^ajriuft  ^  flw-^w?  ^NftfRiir:'^ 
cited  in  the  Ddya-hMgaX  should  have  been  rendered  bjf — ^ 
"  The  mother's  sister,  the  maternal  uncle*s  mfe^  tjie  paiernial 
tmcle's  wife,  the  father's  sister,  the  mother-inJaw,  iand 
an  elder  brother's  wife  are  pronounced  equal  to  the 
mother'' ;  but  Mr.  Colebrooke,  rendering,  perhaps  inad- 
vertently, the  word  wg^^n^  (whiqh  means  a  maternal  un* 
cle^s  wife)  hy  *  ■  a  maternal  uncle, "  and  omitting  altoge- 
ther the  term  fiRrai-^  (a  paternal  uncle's  wife,)  has  fa'dns- 
lated  the  above  text  as  follows :— r"  The  mother's  sister,  the 
maternal  uncle,  the  father's  sister,  the  mother-in-law, 
and  the  wife  of  an  elder  brother  are  pronounced  similar 
to  mothers.%^^  In  like  manner,  gross  errors  and  omissions 
will  be  found  in  Mr.  Colebrooke's  translation  of  the  fol- 


*    ifi^dMdiid,  Sans.  p.  207. 

t  The  translation  of  the  above  paasafie  is  as  foUows  :— -'^  The  8i^g^lar  num- 
ber is  used  to  denote  cas^e  or  class,  so  if  there  be  several  wives  (or  widows)  of 
the  same  castei  and  also  of  different  castes,  they  divide  and  tal^e  the  wealth  in 
^ue  proportions."-— Ficjfe  pp.  119,  120,  and  Prec.  p.  268. 

J  See  Ddya-hhdga^  Sans.  p.  112. 

§  See  his  translation  of  the  DiSLyorbhdga,  Chap.  Y,  Sect  iii,  §  3). 

But  what  is  still  strange  to  observe  is,  that  these  gross  errors  and  omimoos 
have  been  allowed  to  remain  in  the  subsequent  editions  of  the  work  and  also  u^ 
^he  citations  and  quotations  therefrom. 
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lowing  text  of  KIttAyana— «ier^  iTcmr  fe«r-w:w- 
fii^i^wPBT[^ra*^^m^;en^  and  of  YIjnaval- 

KTA — *'^  ^d^Ui)H^  ^ ^ii:-«efii<i  I  ifT^  frfer  frarar*,  «wpii§ 
ufir^OTi"  80  much  so,  that  the  author  of  these  pages 
had  to  reject  that  translation  and  give  his  own.  This  will 
be  found  on  perusal  of  pages  62  and  63  together  with  the 
foot-notes  contained  therein. 

Sometimes  tifanslations  of  one  and  the  same  text  of 
4  sage  made  by  different  persons  differ  materially  from 
one  another.    Thus   of  the  following  text  of  Manu — 

iTfRY  ^ "  I*  Sir  William  Jones'  translation  (which  runs 
thus  :  "  Th6  sod,  however^  of  such  a  daughter,  who  suc- 
ceeds to  all  the  wealth  of  hdr  father  dying  without  a 
BOUi  must  offer  two  funeral  cakes,  one  to  his  own  father, 
and  the  other  to  the  father  of  his  mother  ;")t  is  mate- 
rially different  from  Mr.  Cdlebrooke^s  translation,  which  is 
as  follows  : — "  Let  the  daughter's  son  take  the  whole  estate 
of  his  own  father  who  leaves  no  (other)  son;  and  let  him 
offer  two  funeral  oblations ; — one  to  his  own  father,  and 
the  othtsr  to  his  maternal  grandfather.^  Again  of  the 
sulijoiiied  text  of  KItyIyana— ^"  vjsRTC-ftrqrarwT  U^i  ^w- 
Hifvit I  fifwrrc-iim  ^fn  #  w«f  ^  ^fir  «§  The  translation 
contained  in  Colebrooke's  Digest  runs  thus  :  "  The  mfe 
who  does  malicious  acts  injurious  to  her  husband,  who 
has  no  sense  of  shame,  who  destroys  his  effects,  or  who 
takes  delight  in  being  faithless   to  his  bed,   is  held  un- 

•  Mamtt^  Sana.  Cfai^.  IX,  v.  132. 
t  Masu,  EDg.  Chap.  IX,  v,  132. 
t  Coleb.    Dd.'bhd.  Chap.  XI,  Sect,  ii  §  19. 
Of  the  above  translationB  the  one  by  Mr.  Colebrooke  mav  be  taken  to  be 
nearly  correct ;  but  that  by  Sir  William  Jones  is  as  loose  as  his  translation  of 
many  other  texts  and  passages :  see,  for  instance,  the  last  note  at  page  3, 
§  Smriti-chmdrikd  Sans  p.  63.     Vyav-Ma^.  Sans.  p.  136. 
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worthy  of  the  property  before  described/'*  tliat  lA 
the  Smriti'Chandrikd  is  as  follows — "A  vndow  who 
does  injurious  acts^  who  has  no  sense  of  shame^  who 
squanders  away  the  money,  and  who  is  bent  upon  com- 
mitting adultery,  is  held  unworthy  of  wealth  (dAa«a),"t  and 
that  in  the  Vyavahdra-mayUkha  is — "  But  a  t^f/fe  who 
does  malicious  acts  injurious  to  her  husband^  who  has 
no  sense  of  shame,  who  destroys  his  effects,  or  who  takes 
delight  in  being  faithless  to  his  bed,  is  held  unworthy  of 
separate  property  {8tri'dhana.^^]\ 

Sometimes  one  and  the  same  text  has  been  translated 
by  the  same  person  differently  in  different  books.  For 
instance,  Mr.  Colebrooke  has,  in  his  Digest,  rendered  the 
subjoined  text  of  Ni^EADA — ''^wnrw^^^^  ft^fli\**<llfM 

^  I  jw4^«*  iw^^tTO^  ^HA^ji  H  t  by  " If  they  seve- 
rally give  or  sell  their  own  undivided  shares,  they  may 
do  what  they  please  with  their  property  of  all  sorts,  for 
they  have  dominion  over  their  own,''§  and  in  his  Ddya- 
bhdga  by  "  Should  they  give  or  sell  their  own  shares,  they 
do  all  that  as  they  please,  for  they  are  masters  of  their 
own  wealth/*  II 

Such  being  the  state  of  the  several  parts  of  the 
existing  translations  it  is  very  desirable  that  the  transla- 
tion of  the  text  books  be  revised  and  rectified  by 
proper  persons  employed  or  authorized  by  the  Government^ 
and  that  there  be  a  standard   and  uniform  translation 

•  Coleb.  Dig.  Vol.  iii  (l4ond.  Ed.)  p.  685* 

t  'S'mr*.  Ohan,  Chap,  XI,  Sect,  i,  cl.  47. 

t  V^fov.  MayiL  Chap.  IV,  Sec.  viii  §  8. 

§  Coleb.  Dig.  Vol.  II.  (Lond.  lEA.)  p.  101. 

II  Dd.  hh&,.  Chap.  II  §  31. 

Mr.  Borradale  and  Krishna  Swam!  Iyer  have  adopted  the  latter  VerBion. 
See  Vyav.  MayU.  Chap.  IV,  Sect,  vii  §  36,  and  Smri.  Chan.  Chap.  XV,  d.  1. 

Again  the  translator  of  the  Vivdda-ckintdmani  has  rendered  the  said  text  by 
**  Divided  partners  are  competent  to  give  away,  sell,  or  do  what  thejr  pleaae  witL 
their  respective  property,  for  then  they  have  become  its  lords.''    Ft.  Chi.  p.  314. 
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of  the  texts  of  the  sages  cited  in  the  Commentaries, 
Compilations  and  Digests. 

As,  however,  the  translations  ahove  mentioned,  are 
accepted  as  hinding  authorities,  the  author  of  these  pages 
was  compelled  to  adopt  those  translations  of  the  texts 
and  passages  which  he  had  to  cite  or  quote  in  the  present 
work.  Still,  however,  he  could  not  help  giving  a 
rectified  translation  or  a  new  translation  of  his  own 
of  such  particular  texts  or  passages  the  existing 
translation  of  which  appeared  to  him  to  be  grossly 
erroneous.* 

Digests  in  English. — Besides  the  above  mentioned  tran- 
slations we  have  some  original  works  on  Hindti  law 
written  in  English.  The  chief  of  these  are  the  **  Considera- 
tions on  Hindti  Law/'  *^  Elements  of  Hindti  Law/'  and 
the  Principles  and  Precedents  of  Hindti  Law.'' 

Sir  Prancis  Macnaghten  was  the  author  of  the  Con- 
siderations on  Hindti  Law,  which  consist  of  enunciation 
of  principles,  seldom  founded  upon  the  authority  of  the 
law  books,  but  generally  collected  from  the  then  decided 
cases,  such  as  ought,  in  his  judgment,  to  be  adopted,  and 
such  as  ought,  if  adopted,  to  continue  immutable.  Those 
cases,  however,  were  decided  for  the  most  part  according 
to  the  opinions  of  Fandits,  who  are  spoken  of  by  him  in 
the  most  disparaging  terms,  and  to  whom  he  says  he  was 
obliged  to  have  recourse  on  points  as  they  arose.  Those  prin- 
ciples have  been  illustrated  copiously  by  arguments ; 
and  the  decided  cases  from  which  they  have  been 
derived  or  deduced  are  repeated  over  and  over,  and  given 
in  extenso.  His  chapter  on  Adoption  is  the  longest  of  all, 
occupying  122  pages,  42  of  which  are  devoted  to  a  criticism 
of,    and    severe    reprehension    on,    a   judgment   of    Sir 


*  See,  for  ioBtancei  pages  38,  62,  and  63. 
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Thomas  Strange  in  a  particular  case.  The  s^eiith 
chapter  of  the  work  iii  (Question  is  on  Contracts,  and  is 
composed  only  of  such  texts  as  are  set  forth  in  Colebrooke's 
translation  of  the  Digest  of  Jagcm^ndtha  j  and  the  eighth 
and  ninth  chapters  are  for  the  most  part  translations  from 
the  Mitdkshard.  The  Addendum  and  Appendix  treat 
only  of  the  law  of  adoption*  It  is  appai^nt  from  his  writ- 
ings that  he  had  not  the  slightest  knowledge  of  thef 
Sanskrit  language,  nor  of  the  law  books  not  translated 
into  English.  His  work,  however,  is  more  useful  than 
could  be  expected  from  an  author  who  was  possessed  of 
such  insufficient  resources,  and  who^  moreoTer^  commenced 
and  finished  it  in  one  year-* 

The  Elements  of  Hindti  Law  waa  written  by  Sii- 
Thomas  Stange  whilst  Chief  Justice  of  the  Supreme  Court 
of  Madras.  Although  he  had  no  knowledge  of  the 
Sanskrit  language,  yet  almost  every  one  of  the  eletnents 
eontaind  in  his  work  is  based  upon  authorities  cited  below 
the  page.  In  several  instances,  however,  he  has  erred  in 
not  specifying  the  peculiar  doctrines  of  the  different 
schook,  or  in  blending  the  especial  doctrine  of  one  school 
with  that  of  another,  or  in  citing  authorities  of  one  school 
for  a  doctrine  of  another  The  learned  author  does  not  so 
fully  treat  of  the  doctrines  of  the  other  schools  as  he  doea 
of  the  two  schools  in  the  South  of'  India  where  he  had  to 
administer  justice.  His  work  is  therefore  of  greater  utility 
in  the  Courts  of  Madras  and  Bombay  than  in  those  of  the 
other  parts  of  India.  The  second  volume  of  the  work,  which 
contains  cases  and  law  opinions  under  the  title  of  ^^Sesponsa 
FrudentunC'  or  opinions  of  the  Learned,  is  indeed  very 
valuable,  almost  every  one  of  them  being  followed  by  re- 

*  *'  It  is  to  be  regretted/'  says  Mr.  Morley,  'Hhat  the  whole  work  is  per- 
vaded by  a  spirit  of  exaggerated  self-estimation  and  unjust  depreciation  of  every 
thing  not  consonant  with  the  author's  professional  prejadiceB." 


Digitized  by  VjOOQ  IC 


PRSPACB.  TXZIX 

marks  from  the  pen  of  Messrs.  Colebrooke^  Sutherland,  and 
SUis^  or  one  or  two  of  them  ;  and  the  work  is  rendered  still 
more  valuable  by  containing  the  opinions  of  Mr.  Colebrooke 
in  answer  to  letters  from  the  author.  The  above  opinions 
and  remarks  are  truly  responsa  prudentumt  and  the  au«- 
thor's  seeking  Mr.  Colebrooke's  opinion  on  every  difficult 
pointy  and  his  publioation  thereof  in  support  of  what  he 
wrote,  are  aetianes  prudentia. 

The  Principles  and  Precedents  of  Hindti  Law  compos- 
ed and  compiled  by  Mr.  (afterwards  Sir)  William  Hay 
Macnaghten,  are  the  most  clear  and  lucid  of  the  above 
mentioned  three  digests.  The  first  vohime  of  this  work 
treats  of  proprietary  rights  inheritance^  stri-dhana,  partition, 
marriage,  adoption,  minority,  slavery,  and  contracts,  and 
contains  a  translaticoi  of  a  portion  of  the  Mitdkshard  not 
touched  by  Mr.  Colebrooke.  The  principles  laid  down 
by  him  on  these  subjects  are  for  the  greater  part  correct. 
The  second  volume  consists  of  precedents  or  opinions  of  the 
Hindi  law  officers  delivered  in,  and  admitted  by,  the  several 
courts  of  judicature  and  examined  and  approved  by  the 
author  himself.  These  are  for  the  greater  part  very 
correct,  coming  as  they  do  from  the  pen  of  the  pandits  who 
were  thoroughly  acquainted  with,  and  knew,  the  J>harma 
Shdstra.  The  first  volume,  however,  would  have  been  more 
excellent  and  authoritative  if  he  had  all  along  cited  author- 
ities in  support  of  the  principles  and  doctrines  therein 
contained,  in  the  same  manner  and  with  the  same 
prudence  as  Sir  Thomas  Strange  has  done.* 


*  Mr.  Morley  says  : — '^  In  a  late  jadgment  delivered  by  the  Privy  Couitcily 
Sir  William  Macnaghten's  work  is  mentioned  as  '  by  far  the  most  important 
authority  aiqongst  the  Hind6  law-books  by  European  authors  ;'  and  it  is  stated, 
on  the  inforn^ation  of  Sir  Edward  Ryan,  to  be  constantly  referred  to  in  the 
Supreme  Coiirt  of  Calcutta  as  all  but  decisive  on  any  votni  of  Hindd  law  con- 
tained in  it ;  and  that  more  respect  would  be  paid  to  it  oy  Judges,  than  to  tlie 
opinions  of  the  Pandits^  (See  however  K.  D,  p.  569.)  If  the  expreasion  ^  Hind  6 
ll^W-booka'  meaivs  those  compoied  by  Ecaropeaius  Macnaghteu's  woik  Ib  for  the 
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The  work  entitled  '<  Treatise  on  Inheritance,  Gift^ 
Will,  Sale,  and  Mortgage"  by  Mr.  F.  E.  Elberling,  late 
of  the  Danish  Civil  Service,  contains  some  principles  of 
the  Hindti  law,  but  on  the  whole  it  cannot  be  viewed  as 
altogether  a  safe  guide.  Although  the  author  has  acted 
judiciously  in  citing  authorities  and  precedents  in  support  of 
the  pijnciples  contained  in  his  work,  yet  his  precaution 
seems  to  have  sometimes  failed  him.  He  appears  to  have 
been  totally  ignorant  of  the  Sanscrit  language,  in  which  (to 
use  the  expression  of  Sir  William  Jones)  the  Hindd  law 
is  for  the  most  part  locked  up ;  and  more  could  not  there* 
fore  be  expected  from  one,  whose  knowledge  of  the  sources 
of  that  law  was  so  limited. 


S eater  part  such  as  it  is  stated  to  be  ;  but  if  it  comprehends  also  translations  and 
e  remarks  aiid  written  opinions  of  Eui'opeans,  then  whatever  has  come  from  the 
.  pen  of  that  eminent  scholar  and  lawyer,  Mr.  Heniy  Colebrooke,  ought  to  be 
regarded  as  of  greater  weight ;  especially  his  translations  of  the  Ddyorondga  and 
Jittdkihard,  the  former  of  which  works  is  the  standard  law  in  Bengal  and  the  latter 
is  respected  in  all  the  schools  from  Benares  to  the  southern  extremity  of  the 
peninsula  of  India  as  the  chief  ground- work  of  the  doctrines  which  they  follow  ; 
and  the  translations  themselves  are  also  master-pieces,  and  accompanied  as  they 
are  with  translations  of  the  most  illustrative  and  appropriate  comments,  &c.  they 
are  perhaps  more  useful  than  the  originals.  The  translation  of  the  Dattakch 
mimhrud  and  the  Dattaka-chandrikd,  the  standard  law  tracts  on  adoption  made 
after  the  manner  of  Mr.  Colebrooke  by  his  nephew,  Mr.  Sutherland,  and  the 
translation  of  the  portion  of  the  Mitdhkard  made  by  Sir  William  Macnaffhten, 
and  those  of  the  Ddya-fcrama-san^raha  and  Vyavahdra-mayiikha  &c  are  of  equal 
authority  with  the  above.  Next  in  importance  are  the  remarks  and  opinions  ol 
Mr.  Colebrooke,  "  whose  learning,''  says  Sir  Thomas  Strance,  "  in  that  abstruse 
ocienoe,  drawn  directly  from  the  original  and  the  most  authentic  sources,  stands 
acknowledged  in  Europe  as  well  as  in  India."  The  remarks  and  opinions  above 
alluded  to  convey,  in  most  instances,  not  only  his  strictures  on  the  points  refer- 
red and  opinions  reported,  but  references  also  to  printed  authorities  in  support 
of  his  observations,  or  of  the  aiiswers  of  the  Fanditt,  It  is  with  reference  to 
one  of  those  opinions  that,  Mr.  Shakespeare,  an  able  Judge  of  the  late  Sudder 
Dewanny  Adawlut  at  Calcutta,  said,  alluding  to  Sir  William  Macnaghten: 
**  Now  I  imagine  Mr.  Henry  Colebrooke  to  be  the  highest  European  authority  on 
matters  of  Hindti  law  ;  but  supposing  others  to  be  equally  well  read,  no  one  can 
be  placed  in  competition  with  him  as  to  the  two  qualifications,  a  knowledge  of 
the  law  and  of  the  practice  and  observances  of  this  Court,  in  which  he  was  so 
many  years  the  Chief  Judge."  And  Sir  Francis  Macnaghten.  too-  remarks : — 
**  Upon  the  right  of  a  Hindu  to  dispose  of  his  property  by  will,  I  have  seen 
the  opinion  of  Mr.  Colebrooke,  and  I  need  not  add  that  there  is  not  any  man 
whose  opinions  may  justly  command  a  greater  degree  of  deference."  The  author 
of  these  pages  has  persued  whatever  has  fallen  from  Mr.  Colebrooke  with  great 
attention,  and  found  him  generally  most  accurate  and  deep,  resulting  from  a 
thorough  study  of  the  Sanskrit  books  of  law  mentioned  by  him,  books  the  whole 
of  which  are  rarely  read  by  the  majority  of  the  lawyers  of  any  schooL 
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Steel's  Sammaiy  of  the  Law  and  Custom  of  Hindd 
Castes,  printed  by  order  of  the  Governor  in  Council  of 
Bombay,  is  inconvenient  for  reference,  on  account  of  a 
want  of  proper  arrangement ;  but  it  contains  a  mass  of 
useful  information  and  may  always  be  consulted  with 
advantage.  He  divides  his  work  into  three  parts, — law, 
castes,  and  existing  customs  :  the  two  latter  divisions  are 
especially  useful,  as  containing  a  quantity  of  matter  not 
to  be  met  with  in  any  other  English  book. 

Colebrooke's  Treatise  on  Obligations  and  Contracts 
scarcely  comes  within  the  class  of  works  treating  of  Hindti 
law,  inasmuch  as  it  relates  to  the  subject  of  contracts 
generally ;  he  has,  however,  illustrated  the  law  of  con- 
tracts throughout  by  reference  to  the  Hindti  system ;  and 
the  student  will  find  much  that  is  valuable  regarding  that 
system  under  those  titles  which  the  learned  author  has 
completed.  Unfortunately  the  work  was  never  finished, 
and  the  preface  and  preliminary  matter,  promised  by  the  . 
author  in  the  first  and  only  published  volume,  have  never 
seen  the  light. 

The  tract  written  by  Rdjd  Bdm-mohan  Roy  treats 
chiefly  of  proprietary  right,  supported  by  citations  of 
authorities ;  tbe  Sanskrit  texts  quoted  being  accompanied 
with  EngUsh  translations.  It  would  have  been  of  great 
benefit  to  the  public  had  similar  essays  on  the  other  heads 
of  our  law  been  written  by  that  eminent  scholar. 

The  table  of  succession  according  to  the  Hindti  law 
of  Bengal,  and  the  pamphlet  entitled — '^The  Heritable 
IBA^toi  Bandhm^* — ^by  the  Hon'ble  Prosunno  Koomar 
Tagore  c.s.i.,  though  concise,  are  useful. 

A  Digest  of  Hindti  law  from  the  replies  of  ShdstrU  or 
law  officers  in  the  several  courts  of  the  Bombay  Fresi* 
dency  with  an  Introduction,  Notes  and  Appendix  has  of 
late  been  prepared  and  published  in  two  Volumes  by 
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Messieurs  West  and  Biihler.  In  this,  the  authorities 
cited  by  ShdstrU  for  the  corroboration  of  their  opinions 
have  not  generally  been  given  in  extenso  but  only  the 
names  and  the  pages  &c.  of  the  books  containing  those 
authorities  are  mentioned  in  abbreviated  form  leaving 
the  reader  to  peruse  them  in  those  books,  and  occasionally 
fresh  and  more  applicable  passages  have  been  selected  by 
the  authors  from  the  recognized  books  and  added  as 
further  authorities  for  the  replies.  The  notes  and  remarks 
by  the  learned  authors  are  very  interesting,  and  the  Appen- 
dix is  more  so  as  it  contains  Chapters  on  Inheritance  from 
the  Smritis  of  Apastamba,  BoxjdhIyaka,  Gotjtama, 
Vashishtha,  Vishnu  and  NIeada,  with  translations 
appended  thereto.  But  above  all,  the  Introduction  is 
very  elaborate,  learned  and  useful.  The  only  thing  to 
be  regretted  is  that  the  replies  of  the  Shdstria  contained 
in  the  book  are  not  all  correct. 

Mr.  Strangers  Manual  of  HindA  law,  though  short, 
is  generally  correct  and  clear. 

A  Digest  of  Hindii  law  as  administered  in  the  courts 
of  the  Madras  Presidency  has  only  last  year  been  written 
and  published  by  the  Hon'ble  H.  S.  Cunningham  whilst 
Advocate  General  of  that  place  but  since  appointed  a  Judge 
of  the  Calcutta  High  Court.  This  book,  at  which  I  have 
only  had  a  glance  at  present,  will  be  reviewed  by  me  in 
extenso  in  the  2nd  volume  of  my  present  work,  when  I 
shall  be  able  to  procure  a  book  for  myself,  which  is  at 
present  not  to  be  had  at  any  of  the  Calcutta  Book-sellers\ 

I  have,  I  think,  given  an  all  but  complete  list  of  the 
works  which  treat  of  the  vyavahdra  branch  of  our  law. 
It  remains  to  notice  how  justice  is  administered  in  accord- 
ance with  that  law  on  which  so  many  works  are  extant. 
The  judges,   barristers,   pleaders,  and  others  who  know 


Digitized  by  VjOOQ  IC 


PREFACE.  Xliii 

English^  have  recourse  to  the  English  translations  and 
digests.  But  no  snch  means  were  available  to  the  nume- 
rous native  judges,  pleaders,  and  suitors  who  do  not  know 
that  language,  and  are  not  furnished  with  translations 
or  proper  treatises  in  the  vernacular.*  They  are  therefore 
entirely  dependant  on  the  Pandits^  the  venality  of  many 
of  whom  has  disparaged  the  charactei  of  that  body  (though 
some  were  and  are  indeed  most  upright  as  well  as  learned) 
to  such  a  degree  that  we  should  be  justified  in  adopting 
the  language  of  Sir  William  Jones  already  cited. 

Add  to  this,  it  happened  in  many  cases  that  in  conse- 
quence of  the  Mofussil  pleaders,  having  no  means  of 
knowing  the  law  except  from  the  mouths  of  Pandits,  no 
question  touching  the  Hindti  law  was  raised  until 
the  cases  came  in  appeal  before  the  late  Sudder  Dewany 
Adawlut,  where  the  pleaders,  familiar  with  the  law  tracts 
in  English,  raised  law  points  and  then  the  cases  either 
resulted  in  nonsuit  or  were  remanded  to  be  tried  de  novOj 
and  thus  the  parties  were  fruitlessly  burthened  with  the 
costs  of  both  Courts.  This  evil  has  been  very  little  or  very 
partially  remedied  by  the  Engish  translations  and  digests 
of  the  Hindti  law,  they  being  of  use  to  those  only  who 
know  English,  and  who,  compared  with  the  mass  of  judi- 
cial officers  and  legal  practitioners  in  the  Mofussil,  are 

*  The  law  tracts  hitherto  written  in  Bengalee  are  four  in  number  ;  but  they 
are  deficient  in  many  respects  and  therefore  of  very  little  utility  :  they  vanished 
as  soon  as  they  appeared,  having  never  been  broueht  into  use.  The  first  of 
thefw  is  entitled  the  VyavaJidra-ratnamdld  written  oy  Lakkhi  Ndrdyan  Nyd^ya-- 
lankdra  iu  the  form  of  questions  and  answers  with  authorities  in  Sanskrit.  This 
work  contains  a  succiuct  view  of  the  law  of  inberitauce  according  to  the  doc- 
trines of  JimUta-vdhana,  contrasted  with  those  of  the  MitdkBhard,  together  with 
a  short  treatise  on  adoption.  The  next  is  the  compilation  by  Rdm-jivan  Tarkd' 
lankdra.  It  is  a  collection  of  the  doctrines  of  the  Ddya-hkdga  and  other  works. 
These  two  works  were  mentioned  in  a  letter  from  the  Bengal  Government  to  the 
Court  of  Directora  under  date  the  22ud  of  February  1827,  as  beiug  among  the 
works  encouraged  and  patronised  by  the  Government.  The  third  was  written 
by  OangdkUiwre  BhaUdchdrjya  of  Bhahord.  It  treats  of  inheritance,  impurity, 
and  expiation,  but  superficially  and  imperfectly.  The  fourth  is  a  little 
pamphlet  written  by  Abhoyd-cfiaran  Tarka-paiickdTUina,  a  well  known  logician. 
This  book  contains  only  the  abstract  principles  of  the  Ddya-bhdga, 
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insignificant  in  number ;  consequently;  without  a  complete 
digest  in  the  English  language,  combined  with  a  corres- 
ponding one  in  the  vernacular  of  the  country,  the  evil 
could  not  be  removed,  nor  the  desideratum  felt  by  Sir 
William  Jones  and  others  supplied.  The  Government 
enacted  that  the  cases  of  the  Hindds,  regarding 
inheritance  &o.,  shall  be  decided  according  to  their  law, 
but  no  means  were  afforded  to  the  generality  of  the 
people  of  making  a  proper  use  or  checking  the  abuse 
of  that  law.  This  was  remarked  to  the  author  by 
one  of  the  most  intelligent  judges  of  the  late  Sudder 
Adawlut,  -  now  no  more,  who  at  the  same  time  re- 
quested him  to  translate  into  Bengalee  and  TJrdoo  the 
Principles  of  Hindd  Law  by  Sir  William  Macnaghten. 
That  work  was  thereupon  minutely  gone  through,  with  a 
view  to  determine  if  a  translation  of  it  would  be  sufficient 
for  the  purpose,  when  it  was  judged  that  the  work  itself 
required  many  additions  to  be  made  to  it  and  several  portions 
to  be  rectified  to  render  it  correct  and  complete.  The 
translation  and  publication  of  the  I)dya-hhdga  and  Mitdk^ 
shard  on  inheritance,  the  Dattaka-mimdnsd  and  the 
Dattaka-chandrikd  were  considered  likely  to  b6  more  ex- 
pensive and  tedious  than  useful,  inasmuch  as  considerable 
parts  thereof  are  composed  of  arguments  tending  to  estab- 
lish the  authors'  own  opinions  and  to  refute  those  of 
others.  It  would  moreover  be  very  difficult  for  such  as 
would  not  thoroughly  study  and  digest  them  readily  to 
discover  the  principle  or  decision  regarding  any  point ;  for 
it  is  not  rarely  the  case  with  those  works  that  in  one  place 
a  principle  appears  to  be  laid  down  as  decisive,  but  in  ano- 
ther (perhaps  at  the  distance  of  many  pages)  will  be  seen 
a  passage  which  refutes  and  explodes  the  former  and 
establishes  another.  Translations  of  those  works  could  not 
therefore  be  of  great  use  to  those  who  cannot  devote  much 
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time  to  a  diligent  study  of  their  contents.  Besides,  now- 
a-days  the  judges  for  the  most  part  consider  it  safe  and  con- 
Tenient  to  follow  the  decisions  of  their  learned  predecessors, 
instead  of  taking  the  trouble  of  ascertaining  for.  them- 
selves the  law  on  the  point  or  points  at  issue.*  Hence, 
the  principles  laid  down  in  the  previous  decisions  and  the 
opinions  of  the  law  officers  followed  in  those  decisions  or 
admitted  by  the  courts  of  justice,  form  in  a  great  degree 
the  practical  part  of  the  law.  Consequently  in  the  pre- 
sent state  of  legal  practice  it  will  not  be  enough  if  a 
digest  included  only  the  principles  contained  in  the  law 
treatises  and  the  authorities  on  which  they  rest ;  but  to  be 
practically  useful,  such  a  work  was  needed  as  will  com- 
prise all  the  principles  laid  down  in  the  current  law  trea- 
tises, the  unreversed  or  final  decisions,  and  the  admitted  law 
opinions,  illustrated  by  precedents.  Moreover  it  is  re- 
quired to  be  not  only  in  the  vernacular  but  also  in  English, 
inasmuch  as  all  the  desiderata  are  not  to  be  found  in  any 
single  English  book,  and  perhaps  not  in  all  of  those 
hitherto  written.  It  is  moreover  very  dfficult  for  a  person 
to  procure  a  large  number  of  the  English  books  on  the 
subjects  in  question,  and  still  more  so,  if  he  be  in  pos- 
session of  them,  to  find  out  what  he  requires  without 
losing  much  time  in  the  attempt.  To  compile  a  work  of 
the  above  description  required,  I  confess,  more  learning  and 
talent  than  I  possess.  But  as  no  one  more  experienced 
come  forward  to  undertake  this  arduous  task,  and  the  want 
of  such  a  work  continued  to  be  felt  by  both  Mofussil  and 

*  Thej  oaght,  however,  to  be  warned  that,  amongst  the  decisions  said  to  be 
passed  in  accordance  with  the  Hindi  law,  there  are  some  which  are  not  correct  and 
aocarate  with  reference  to  that  law  ;  and  as  decrees  are  in  themselves  not  law  but 
merely  the  application  of  the  law  to  particular  cases,  and  as  the  dispensers  of 
joBtice  are  by  their  oaths  bound  to  decide  each  case  upon  its  own  merits  in  con- 
formity with  law,  usage,  and  principles  of  justice,  they  should  not  (and  cannot 
conscientiously)  follow  a  precedent  without  being  satisfied  that  that  precedent 
is  in  conformity  with  the  law  they  are  to  administer.  Precedents,  therefore, 
oaght  to  be  applied  after  great  consideration  and  with  due  circumspection. 
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metropolitan   practitioners,    and  others,  I  engaged  myself 
to  write  a  work  of  the  above  description. 

It  at  first  seemed  to  me  that  it  would  be  sufficient  to 
supply  the  vyavasthds  or  principles  in  Bengalee  and  EngUshj 
with  authorities  and  precedents  bearing  thereupon.  But  it 
occurred  to  me  that  if  I  did  not  give  the  Sanskrit  passages 
expressive  of  those  principles  and  the  texts  of  the  holy 
sages  and  other  great  authors  on  the  authority  whereof 
those  principles  were  laid  down,  there  would  still  be  left 
for  the  ingenious  portion  of  the  Pcmdits  a  field  to  work 
upon.  And  the  little  experience  that  I  have  had  in  this 
department  of  jurisprudence  suggested  to  me  that  it  was 
necessary  to  publish  at  least  two  separate  books  one 
for  the  Bengal  school  and  the  other  for  the  remaining 
schools,  as  it  is  very  difficult  to  preserve  all  along 
the  distinction  between  the  laws  as  current  in  Bengal  and 
those  in  the  other  schools,  so  much  so  that  even  Sir 
William  Macnaghten,  who  seems  to  have  taken  much 
care  about  it,  has  sometimes  forgotten  it,  and  blended  the 
special  doctrines  of  one  school  with  those  of  another. 
But  even  were  I  careful  in  making  the  distinctions 
throughout,  still  the  reader  who  would  not  make  himself 
master  of  them,  would  very  probably  overlook  them  and 
fSall  into  error  .^  Add  to  this  the  vernacular  language  of 
the  different  schools  not  being  one  and  the  same,  the 
principles,  precedents,  &c«  having  reference  to  Bengal 
required  to  be  translated  into  Bengalee,  and  those  pecu* 
liar  to  the  other  schools  into  the  vernaculars  of  those 
provinces,  at  least  into  Urdu^  which  in  a  manner  is  under- 


*  *'  In  a  general  compilation/'  says  Mr.  Colebrooke,  ^  where  the  authorities 
are  greatly  multiplied,  and  the  doctrines  of  many  different  schools  and  of 
numerous  authors  are  contrasted  and  compared,  the  reader  is  at  a  loss  to  collect 
the  doctrines  of  a  particular  school  and  follow  the  train  of  reasoning  by  which 
they  are  maintained.  He  is  confounded  by  the  perpetual  conflict  of  discordant 
opinions  and  jarring  deductions,  and  by  the  frequent  transition  from  the  poBi« 
tions  of  one  sect  to  the  principles  of  another.'' — Dd,  hhd,  Pref.  p.  lit 
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stood  througbout  those  countries.  If,  however,  all  the 
principles,  &c.  were  to  be  thrust  into  one  work  and  trans- 
lated into  Bengalee  and  Urdii  simultaneously,  the  work 
would  not  only  be  swollen  to  an  inconvenient  extent,  but 
the  reader  would  have  to  pay  for  a  portion  which  he  would 
not  require.  On  these  considerations  I  resolved  on  making 
two  separate  books  :  one  of  which,  namely  the  VyavastM- 
darpana,  was  then  written,  upon  the  plan  above  mentioned. 

But  the  first  edition  of  this  work  (consisting  of  1,000 
copies)  was  so  rapidly  circulated  and  sold,  that  feeling, 
as  I  did,  deeply  indebted  to  the  public,  more  especially 
to  our  generous  Government,  for  so  unequivocal  a  mark 
of  their  undoubted  approbation,  I  felt  myself  in  duty 
bound  to  undertake  the  labour  of  giving  a  second  and 
much  improved  edition  in  order  to  render  the  work  more 
deserving  of  a  continuance  of  the  favor  with  which  it 
had  been  honored.  A  short  time  after  this  edition  was 
finished,  I  had  the  honor  to  be  employed  as  Tagore  Pro- 
fessor of  Muhammadan  Law,  and  had,  in  that  capacity, 
to  write  two  volumes  on  that  Law.  In  consequence  of 
these  as  well  as  other  vocations  I  was  prevented  from 
going  on  with  the  other  work,  that  is  the  present  book, 
the  Vyavasthd-chandrikd,  though  often  requested  by  several 
upcountry  gentlemen  to  write  a  Digest  of  Hindti  law  for 
the  other  schools.  At  length  by  the  help  of  God  I  have 
been  able  to  compile,  and  compose  the  work  of  which 
the  1st  volume  is  now  presented  to  the  public. 

Of  this  volume  (in  two  parts,)  Part  I  contains  Prin- 
ciples, &c.,  and  Part  II,  precedents. 

Arrangement  of  Subjects  in  Part  I. — In  this,  the 
Vyavasthds  or  principles  of  the  Mitdkshardf  Vwdda-chintd- 
mani,  Vyavahdra-TnayHJcha  ai^d  Smritirchandrikd — the  para- 
mount authorities  respectively  of  the  Benares,  Mithila, 
Mahratta  and  Dravida  schools, — and  also  of  other  books  of 
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high  authority,  such  as  the  Ftra-mitrodoyai  Vwdda-ratnd- 
kara,  &c.,  have  been  arranged  in  each  section  and  chapter, 
then  under  each  Vyavasthd  is  inserted  the  reason*  for  it, 
(if  any,)  and  after  that,  is  cited  the  authority  or  authorities 
relative  to  that  Vyav(kBthd.\  If  any  term,  phrase  or 
passage  required  explanation,  a  letter  within  parenthesis 
is  placed  after  that,  and  an  explanation  thereof  is  given 
in  the  words  of  some  Commentator  or  Digest-writer  in  a 
following  paragraph  beginning  with  the  same  letter  with- 
in jparenthesis.t  If  &  principle  was  deducible  or  de^ 
livable  from  an  authority  or  the  explanation  thereof,  that 
also  has  been  put  down  with  reason  and  further  autho« 
rity  or  authorities,  if  any.§  The  annotations  consist  of 
passages  taken  principally  from  the  works  of  European 
writers  on  Hindd  law  with  the  numbers  of  the  Vyavaathds  to 
which  they  relate.  ||  These  are  generally  for  the  corrobora- 
tion or  further  elucidation  of  the  Vyavaathds  to  which  they 
refer,  and  sometimes  for  the  purpose  of  showing  the  errone- 
ous views  which  have  been  taken  by  those  writers.  Then 
in  foot-notes  are  given  the  pages  of  the  precedents  bearing 
on,  or  relative  to;  each  of  the  Vyavaathds,  and  also  such 
matters  as  are  more  minute  and  cannot  fail  to  be  interest- 
ing.^   Again  to  save  the  reader  time  and  trouble    the 

*  Beason  is  given,  because—"  The  reason  of  the  law  is  the  life  of  the  law  : 
for  though  a  man  can  tell  the  law,  if  he  knows  not  the  reason  thereof,  he  shall 
soon  forget  his  superficial  knowledge.  But  if  he  findeth  the  right  reason  of 
the  law,  and  so  bringeth  it  to  his  natural  reason,  that  he  comprehendeth  it  as 
bis  own,  this  will  not  only  iserve  him  for  the  undertaking  of  that  particular 
case,  but  of  many  others  for  *  cognitio  legis  est  capulata  ei^  complicata  •?  aud  this 
knowledge  will  long  remain  with  him.''    (LD.  Coke  upon'^itt.    Sec  283.) 

The  Sage  Vbihaspati  ordains: — ^" Decision  must  not  be  given  solely  by 
having  recourse  to  the  letter  of  the  written  codes ;  since,  if  no  decision  is 
made  according  to  the  reason  of  the  law,  there  might  be  a  failure  of  justice.'' 
yiJNAVALKYA  too  says  I — If  two  texts  differ,  reason  (or  that  which  it  best 
supports)  must  in  practice  prevail."  . 

For  instance^ — 

t  See  pages  100—116.  %  See  pages  lOS— 108. 

§  See  pages  116  and  150.  ||  See  pages  101  and  113. 

%  See  pages  100—106. 
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Fjfavasthds  or  principles  are  kept  distinguished  by  numbers, 
large  type,  and  the  marginal  expression  ^^  Vyavasthd,^* 
to  enable  him  to  find  out  them  at  once  without  having  to 
hunt  over  the  entire  page  :  next,  if  desirous  or  curioua  to 
know  the  authority,  &c.^  upon  which  it  is  based^  or  from 
which  it  is  deduced,  he  will  be  able  easily  to  see  these  by 
a  glance  at  the  marginal  expressions  by  which  they  also 
are  designated  and  distinguished. 

Arrangement  of  the  Contents  of  part  II. — ^The  decided 
cases  are  in  the  first  place  arranged  and  placed  according  to 
the  books,  chapters,  and  sections  of  the  principles.  Again 
those  of  the  cases  bearing  on  a  Vyavasthd  or  Vyavasthds 
which  are  considered  to  be  leading  or  more  important  than 
the  rest  are  given  in  extenso,  then  are  given  in  abstract  the 
other  cases  bearing  on,  or  relating  to,  the  same  Vyavasthd, 
or  Vyavasthds.  After  the  decided  cases  are  placed,  in  the 
order  as  above,  Macnaghten's  precedents,  that  is,  the  ad- 
mitted opinions  of  the  Law-0£Sicers,  selected,  and  printed 
as  precedents,  by  Sir  W.  Macnaghten  in  the  Second  Vo- 
lume of  his  work  on  Hindti  law.  These  precedents  are 
used  as  authorities  and  are  for  the  greater  part  very  correct, 
coming  as  they  do  from  the  pens  of  the  Pandits  who  were 
thoroughly  acquainted  with,  and  knew,  the  Dharma-shds* 
tra.  And  lastly  the  Besponsa  prudentdm,  that  is  opinions 
of  the  Law-Officers  chiefly  of  the  Madras  Presidency  with 
remarks  thereon  by  Messrs.  Colebrooke,  Sutherland,  Ellis 
or  any  one  or  two  of  them,  have  been  placed  in  the  order 
of  the  decided  cases.  Most  of  the  remarks  above  alluded 
to,  especially  those  from  the  pen  of  Mr.  Oolebrooke,  are, 
for  the  most  part,  very  correct  and  useful. 

The  reason  for  my  giving  many  of  the  cases  in  extenso 
h  that,  the  greater  part  of  the  Eeports  from  which 
they  have  been  taken  being  rather  scarce,  at  least  in  the 
Hofussil,  it  was  not  considered  sufficient  to  give  only  the 
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names  of  the  parties  and  courts^  and  the  dates  of  the  deci- 
sions,  leaving  the  reader  to  procure,  and  refer  to,  the 
original  books,  a  complete  set  of  which  (at  least  those  of 
the  Privy  Council,  and  the  late  Sudder  and  Supreme 
Courts  of  Madras  and  Bombay)  is  not  to  be  easily  procured 
in  this  country,  and  if  at  all  procurable  the  above  books 
would  very  likely  cost  the  purchaser  more  than  twenty 
times  the  price  of  the  present  work  (the  Fyavasthd-ohan- 
drikd),  and  even  then  without  a  translation  in  the  Verna* 
cular  these  would  be  of  little  or  no  use  to  the  Practitioners 
ignorant  of  English.  I  have  therefore  considered  it 
proper  to  give  in  Urdu  as  well  as  in  English  the  import- 
ant  portions  of  well-nigh  the  whole  of  the  important  cases 
including  the  Sudder  Decisions  for  the  years  1851  to  1862, 
which  are  not  noticed  even  in  any  of  the  abstract  Digests 
of  cases. 

In  the  late  Supreme  Courts  and  in  the  Original  Side 
of  the  present  High  Courts  the  Hindti  law  did  and  does, 
govern  suits  between  Hindis  with  respect  to  contracts, 
succession  and  inheritance  in  general,*  and  in  the  other 
Courts  of  British  India — ^with  respect  to  succession,  inheri- 
tance, marriage,  castes,  and  religious  usages,  institutions, 
&c.t    All  these,  therefore,  have  been  made  the  subjects 

•  The  statute  2l8t  Geo.  Ill,  Chapter  70,  providea.  "  that  their  inheritanoe 
and  Buccessiou  to  lands,  rents,  and  goods  and  all  matters  of  contract  and 
dealing  between  party  and  party  shall  be  determined,  in  the  case  of  the  Maho* 
medans  by  the  laws  and  usages  of  Mahomedans,  and  in  the  case  of  QentooB 
by  the  laws  and  usages  of  Qentoos/' 

t  By  Section  16,  Begulation  lY,  1793,  re-enacted  for  Benares  ancl  the 
Upper  Froviuces  by  Regulation  V  of  1795,  Section  3,  and  Begulation  III 
of  1803,  Section  16,  it  is  provided  that  **  in  suits  regardins  succession,  inheri- 
tance,  maniage,  and  caste,  and  all  religious  uiuiges  and  institutions,  the 
Bindii  laws  with  regard  to  Hindis  are  to  be  considered  as  the  ceneral  rules 
by  which  the  Judges  are  to  form  their  decisions."  Although  the  provisions 
in  the  enactments  cited  would  appear  to  exclude  cases  of  contract,  yet  there 
are  questions  incidentally  involved  in  this  subject,  and  it  is  so  inter-woven 
with  cases  which  it  is  the  duty  of  the  Courts  to  decide  agreeably  to  the  Hindti 
law,  that  attention  to  the  principles  of  the  one  may  be  essential  to  the 
due  adjudication  of  the  other.  jPor  instance,  in  a  claim  of  inheritance 
the  defendant  may  plead  a  title  by  purchase,  and  the  question  will  arise  aa 
to  how  far  the  ancestor  was  at  liberty  to  contract.— See  Biacnaghten's  Hindd 
liaw,  Preliminary  remarks,  pp«  vii,  viii. 
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of  the  entire  Vyavasthd-chandrikd,  and  not  the  whole  of 
the  eighteen  titles*  of  the  Vyavahdra  hdnda  of  the 
Dharma-khAstra.  Of  these  again  as  questions  connected 
-with  succession,  inheritance,  usage^  maintenance,  partition, 
and  exclusion  from  inheritance,  marriage,  Stri-dhana,  adop* 
tion,  gift  and  sale  are  frequently  brought  before  the 
British  Courts  of  Justice,  they  have  been  copiously  treat- 
ed of,  while  the  other  subjects  have  been  briefly  adverted 
to,  they  being  generally  adjusted  by  reference  to  private 
arbitration.  And,  designed  as  this  work  is  for  practical 
utiliiy,  I  have  omitted  those  questions  regarding  inheri- 
tance &c.,  which  are  obsolete  in  the  present  (^kali)  age, 
such  as  the  succession  of  the  various  descriptions  of  sons 
other  than  the  ourasa,  dattaka,  and  krUtrima,  and  of 
those  bom  of  mothers  of  tribes  different  from  their  hus- 
band^ and  also  questions  regarding  slavery  which  latter 
are  not  tried  in  the  Courts  of  British  India. 

The  first  volume  of  the  Vgavctsthd-chandrikd  in 
Sanskrit  and  UrdA  is  also  out.  This  volume  contains  the 
Sanskrit  texts  and  passages  with  the  names  of  the  books 
from  which  they  are  taken.  This  and  Volume  I  in  Eng- 
lish exactly  correspond  with  each  other,  in  Vyavaaihds, 
reasons,  authorities^  precedents  and  all  other  matters. 

The  second  volume,  which  will  contain  chapters  on 
partition,  marriage,  Stri-dhana,  exclusion  from  inheritance, 
adoption  &c.,  will,  it  is  hoped,  be  soon  ready  for  publication 
with  a  corresponding  volume  in  Sanskrit  and  Urdu. 

*  Of  those  titles  the  first  is  debt,  or  loans  for  consumption ;  the  second^ 
drposits  and  loans  for  use  ;  the  third,  sale  without  ownership  ;  the  fourth,  concerns 
among  partners ;  the  fifth,  subtraction  of  what  has  been  given  ;  the  siath,  non- 
payment of  wages  or  hire ;  the  eeventh,  non-performance  of  agreements  ;  the  eighth, 
rescission  of  sales  and  purchases  ;  the  ninth,  disputes  between  master  and  servant ; 
^  tenths  contests  on  boundaries ;  the  eleventh  and  twdf^  assault  and  slander ; 
the  thirteenth,  larceny  ;  the  fourteenth,  robbery  and  other  violence  >  the  fifteenth, 
adultery  ;  the  sixteenth,  altercation  between  man  and  wife,  and  their  respective 
duties  J  the  seventeenth,  the  law  of  inheritance;  the  eighteenth,  gaming  with 
dice  and  with  living  creatures.  These  eighteen  titles  of  law  are  settled  as  the 
groundwork  of  all  judicial  procedure  in  this  world.— Maru^  Ch.  yiu,v8.  4—7. 
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I  cannot  close  these  remarks  without  expressing  my 
deep  indebtedness  to  Rdjd  Eamala  Krishna  Deva  Bahddur, 
the  head  of  the  Hindd  Community  of  Calcutta,  who  fol- 
lowing the  noble  example  of  the  illustrious  Rdjds  of 
olden  times,  more  especially  of  his  own  high-minded 
grandfather  the  late  Rdjd  Nava-krishna  Deva  Bahddur, 
and  father  the  late  Bdjd  Bdj-krishna  Deva  Bahddur,  has 
generously  patronized  the  present  work  by  materially  aid- 
ing me  in  carrying  it  through  the  press,  for  which  act  of 
high-mindedness  and  favor  to  one  in  my  position,  I  would 
beg  here  to  record  my  most  grateful  thanks  to  the  noble 
Edjd.  I  cannot  likewise  omit  to  tender  my  best  thanks  to 
Fandit  Hurish-chunder  Kavi-ratnai  Additional  Profes- 
sor of  Sanskrit  in  the  Presidency  College,  who  has  ren- 
dered me  great  and  valuable  assistance  in  the  preparation 
of  this  work,  as  well  as  in  carrying  it  through  the  press. 

I  now  conclude  by  observing  that,  keeping  strictly  in 
view  a  compiler's  duty,  as  I  have  inserted  herein  nothing 
without  authority,  and  as  neither  time  nor  labor  has 
been  spared  in  making  the  present  work  replete  with 
useful  matters,  and  complete  in  its  kind,  and  at  the 
same  time  in  adapting  it  for  the  study  of  students  as  well 
as  for  reference  in  the  conduct  of  cases  and  administration 
of  justice,  I  may  venture  to  hope  that  the  present  work 
will  meet  the  same  approbation  and  receive  the  same  pat- 
ronage of  the  public,  especially  of  our  generous  Govern- 
ment, as  the  Vyavasthd'darpana  has  already  done.  With 
these  prefatory  remarks  I  now  present  this  volume  to  a 
liberal  and  discerning  public  to  judge  of  its  merits  whilst 
its  approbation  will,  to  me,  be  my  best  reward  after  such 
arduous  and  unremitting  labors,  and  at  the  same  time  this 
appreciation  of  my  toils  will  encourage  me,  no  doubt,  to 
still  farther  and  greater  exertions  towards  the  speedy  com- 
pilation of  the  2nd  volume. 
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Thx  Orthooeaphy  and  Orthoept  of 
Saksrrk  WOBD8,  &c. 

To  ensure  the  proper  pronanciatioQ  principally  of  the  Sanskrit 
words  in  Part  I  of  this  work,  I  have  written  them  according  to  the 
following  Bomanized  system,  partially  modified  from  that  which  was 
originally  proposed  in  the  first  volume  of  the  Asiatic  Researches, 
and  followed  by  Sir  William  Jones,  Mr.  H.  Colebrooke,  and  others. 

A :  as  a  in  call  or  salt.  Ch  :  as  c^  in  c^lk. 

A :  as  ^  in  fdr.  Chh  :  as  chJi  in  mucA-Aaste.^ 

I :  as  i  in  fit.  Jh  :  as  geh  in  colle^«-Aall.^ 

I :  as  i  in  machine  orase^in  T:as<in  talk,  or  soft  as  in  ta 

f^ing.  (Italian  or  Portuguese.) 

U  :  as  u  in  pull.  Th  :  as  th  in  ho<-%ouse»*  or  soft 
tl :  as  u  in  rule  or  00  in  pool.  as  in  tibroughly. 

E  :  as  the  first  e  in  there,  ai  in  « D  :  as  d  in  daw,  or  soft  as  in  da 

pain,  or  the  Freeh  ^.  (Portuguese^) 

O :  as  o  in  go.  Dh  :  as  cZA  in  good-Aouse,^  or  soft 
Oi :  as  oi  in  heroine,  or  as  the  as  the  last  aspirated. 

Greek  dipthong  oi  in  poimen,  Phiaaph  in  PAear. 

a  shepherd.  Bh :  as  &A  in  Hob-Aouse.* 

Ou  :  as  ou  in  out.  Y :  as  y  in  joy  or  boy-hood. 

Oy :  as  oy  in  joy  or  boy.  WiBBwia  dwarf. 

Kh :  as  A^  in  hla>ck'hole.*  Sh :  as  6%  in  sAot. 

O :  as  ^  in  jrewgraw.  S :  as  » in  soft  or  in  sugar. 
Qhiasgh  in  biy-ftouse.* 


B,L.B. 

Bom.  H.  C.  R. 

CaL 

C.  B. 

C.J. 

ABBREVIATIONS. 

For  Bengal  Law  Reports. 
„    Bombay  High  Court  Reports. 
„    Calcutta. 
„     Civil  Rulings. 
,y    Chief  Justice. 

*  When  pronounced  together  or  indistinctlj. 
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Chap,  or  Ch. 

>> 

Chapter. 

Coleb.  Dd.  bhd. 

» 

Colebrooke's  translation  of  the  DdyOrbhdga. 

Coleb.  Dig. 

n 

Colebrooke's  Digest  of  Hind  6  Law. 

C!oQ.  H.  L. 

n 

Sir  Francis  Macnaghten's  Considerationa  on 
the  Hindti  Law. 

D.  Ch. 

fi 

Dattaka  Chandriki. 

D.Mi. 

*» 

Dattaka  Mim&uaH. 

Dec.  or  D. 

9> 

Decisions  or  Decrees. 

Elb.  In. 

>» 

Elberling's  Treatise  on  InheritancOj  &c 

H.C. 

99 

High  Court 

H.  C.  A. 

99 

High  Court  in  its  Appelate  Jurisdiction. 

H.  C.  O. 

If 

High  Court  in  its  Original  Jurisdiction. 

lad.  L.  R. 

N 

Indian  Law  Reports. 

J. 

M 

Judge  or  Puisne  Judge. 

Mad.  H.  C.  Bep. 

>9 

Madras  High  Court  Reports. 

Macn.  H.  L. 

99 

Sir  William  Macnaghten's  Principles  €uid  Pre- 
cedents  of  Hiudli  Law. 

N,  W.  P. 

99 

North  Western  Provinces. 

P. 

M 

Page. 

Para. 

9> 

Paragraph. 

P.O. 

9f 

Privy  Council. 

Pref. 

>l 

Preface. 

B.C. 

f9 

Supreme  Court. 

SerL 

» 

Series. 

S.  W.  R. 

99 

Sutherland's  Weekly  Reporter. 

Sect  or  Sec. 

>1 

Section. 

Smri.  Chan. 

99 

Smriti-chandriki. 

Str.  H.  L. 

99 

Sir  Thomas  Strange's  Hindd  Law. 

S.  D.  A. 

» 

Sudder  Dewanny  Adawlut 

V. 

n 

Vachana,  Verse  or  Versus. 

Vi.  Cbi. 

w 

Viv&da-chint&mani. 

VLMi. 

» 

Vir-mitrodoya. 

Vol 

99 

Volume. 

Vyav.  MayH. 

» 

Vyavahira-maytikha. 
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BOOK  I. 

ON  OWNERSHIP,  RIGHT,    HERITAGE,  &c. 

CHAPTES    I. 
ON  OWNERSHIP,  RIGHT,  AND  HERITAGR 


SECTION  I. 

On  Ownership  and  Proprietary  Right. 

1.    An  owner  is  by  inheritance  f^a A    purchase,  VyawtikA. 
partition  (^ft>J,  seizure  f^c>),    or   finding  f^rfyl.     Accep- 
tance fe)  for  a  Brdhmana^  conquest  for  a  Kshatriya, 
gain  for  a    Voishya   and   Shudra    are  additional 
(causes  of  property  and  ownership),* — Gotjtama. 

"  These  eight,  says  Qoxttama,  are  causes  of  property  and 
ownership,  not  possession  and  enjoyment" — Mit.  Sans,  p.  41. 

(a)  *  Inheritance.^^  Gain  by  inheritance;  that  is,  a  right  which  EzplanatioiL 
a  son  or  the  like  acquires  by  birth  over  property  of  the  father  or 
the  like.  Goutama  explains  in  the  following  passage  the  origin 
of  the  son's  title  to  the  paternal  estate  : — ''  The  venerable  tea- 
chers direct  that  ownership  to  wealth  is  acquired  by  birth  alone." 
—amri.  Chan.  Chap.  I,  Gl  27. 

(a)  Unobstructed  heritage  is  here  denominated  ''  inheritance."  Ezplaxiation. 
—Mit.  In,  Chap.  I,  Sect,  i,  §  13. 

*  MiL  In,  Chap.  I,  Sect,  i,  §  8 ;— and  Smri,  Chan,  Chap.  I,  CI.  21. 
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Cb)  •  Partition'  intends  heritage  subject  to  obstruction.— iW. 
In,  Chap,  1,  Sect,  i,  §  13. 

fh)  '*  Partition,'*]  Partition  ^hich  confers  a  special  or  excluslTO 
ownership  on  tbe  sons,  an4  the  like,  over  the  paternal  estate.— 
Smri,  Chan.  Chap.  I,  CL  27. 

(cj  '  Seizure  or  Occupation'  is  the  appropriation  of  water, 
grass,  wood  and  the  like  not  previously  appertaining  to  any  other 
(person  as  owner. ) — Mit,  In,  Chap.  I,  Sect,  i,  §  13.  Vide  Smri, 
Chan.  Chap.  I,  CI.  27. 

(dj  *  Finding  (  adhi^ama  )  '  is  the  discovery  of  a  hidden  trea- 
sure or  the  like. — Ibid, 

(t)  ^  Acctptanc^  is  an  additional  mode  of  acquisition  exclu- 
sively appertaining  to  a  Brdhmana,  Likewise,  for  a  Kshatriya^ 
what  is  obtained  by  victory  is  peculiar.  Ntrvishtam,  or  what 
is  gained  in  the  way  of  hire  by  agriculture  and  the  like,  is  for  a 
Voishya  peculiar,  and  so  is  for  a  ShUdra,  JVif-vishtam,  or  what  is 
earned  in  the  form  of  wages  by  doing  service  to  the  regenerate. 
Thus,  the  meaning  of  the  law  of  Goutama.,  prescribing  the 
several  modes  of  acquisition,  must  be  understood. — Smri,  Chan, 
Chap.  I,  CI.  27. 

(ej  For  a  Brdhmana,  that,  which  is  obtained  by  acceptance  or 
the  like,  is  additional ;  not  common  (  to  all  the  tribes  ).  '  Addi- 
tional' is  understood  in  the  subsequent  sentence  :  for  a  Kshatriyctf 
what  is  obtained  by  victory,  or  by  amercement  or  the  like,  is 
peculiar.  •  In  the  next  sentence,  '  additional'  is  again  understood : 
what  is  gained  or  earned  by  agriculture,  keeping  of  cattle,  (traffic,) 
and  so  forth,  is  for  a  Voishya  peculiar ;  and  so  is,  for  a  Shiidn^ 
that  which  is  earned  in  the  form  of  wages,  by  obedience  to  the 
regenerate  cmd  by  similar  means. — Mit,  In.  Chap.  1,  Sect  i,  §  13. 

Thus  likewise,  among  the  various  causes  of  property 
which  are  familiar  to  mankind,  whatever  has  been  stated 
as  peculiar  to  certain  mixed  classes  in  the  direct  or  inverse 
order  of  the  tribes,  ( as  tbe  driving  of  horses,  which  is  the 
profession  of  the  SiUae,  and  so  forth, )  is  indicated  by  the 
word  "  earned"  (nirmahta) :  for  all  such  acquisitions  assume 
tbe  form  of  wages  or  hire  ;  and  the  noun  (nirv^eha)  is 
exhibited  in  the  Trtkdndi*  as  signifying  wages. — Ihid. 

*  The  dictionary  of  Amara  Sine  a  in  three  books  (KdndM.)  The  pasng* 
here  cited  oocura  in  the  Srd  book  of  the  Amara-koiha,    Chap,  i,  v,  217. 
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If  these  reasons  exist,  the  person  is  ovTner.*    These  being  Conolusioii. 
known  (to  exist)  he  is  acknowledged  to  be  the  ownqr  or 
proprietor.t 

If  these  reasons  exist,  the  son,  &c.,  the  purchaser,  the 
sharer,  the  seizer,  and  the  finder^  become  respectively  the 
owners  of  the  property  derived  from  the  father^  and  the 
rest^  sold^  divided^  seized  and  found. — SmrL  Chan.  Chap.  I 
Clause  27. 

2.    Acquisitioa  made  through  any  of  the  virtu-  Vyavattu. 
ous  or  popular  means  recognized  by  the  world 
produces  Ownership  and  Proprietary  Right. 

There  are  seven  virtuous  means  of  acquiring  property :  Authority, 
succession,  gain  (I6bha)l  and  purchase  or  exchange,  which 
are  allowed  to  all  classes ;  conquest,  which  is  peculiar  to 
ihe  military  class;  lending  at  interest  (prayoga),  hus- 
bandry or  commerce  (karma-yoga,)  which  heiong  to  the 
'mercantile  class ;  and  acceptance  of  presents  by  the  Sacer^ 
dotal  class  from  respectable  people  (/ ). — Manu,  Chap.  X, 
Vachana  115. 

(/)  Seven  means  of  acquiring  property,  viz.,  inheritance  and  the 
rest,  are  said  to  be  virtuous.  '  Inheritance' — wealth  by  descent ; 
gain  {ldbha)i — ^gain  of  a  hidden  treasure  or  presents  from  friends 

*  Coleb.  MU,  In,  Chap.  I,  Sect,  i,  §  18. 

f  The  original  of  this  passage  is  "  JndUshu  jndyate  twdmi,"  (Mit  Sans. 
n.  170),  the  literal  rendering  of  which  would  therefore  be — "These  being 
known,  he  is  known  to  be  the  owner."  Mr.  Colebrooke,  however,  has  rendered 
the  passage  by— "If  they  take  place,  he  becomes  proprietor."  See  his  Trans- 
lation of  the  MUdktharA  Chap.  I,  Sect,  i,  §  18. 

t  Sur  W.  Jones  renders  the  word  "  IdbhcC*  by  '  occupancy  or  donation' 
which  seems  to  be  at  variance  not  only  with  the  lexicographical  meaning  of 
the  word,  but  also  with  the  interpretations  of  the  Commentators,— more 
espedally  with  that  of  KiUliikarBhaUa,  whose  Commentary  he  has  implicitly 
loQowed  in  his  translation,  and  from  which  he  has  supplied  the  inuendoes 
put  in  Italics  as  in  the  translation  of  the  above  text.  (See  his  Preface  p.  xv.) 
Kulliika-BJiatta*t  first  interpretation  of  the  word  *  Idbka'  is  the  same  as  that 
of  '  adhi-gama*  used  in  the  text  of  Oadtama  already  cited  (pp.  1  &  2,)  which 
Mr.  Coltobrooke  renders  by  '  finding* ;  and  then  according  to  the  interpreta- 
tion given  in  the  Mit&shard,  he  (Mr.  Colebrooke)  says  : — ** finding  is  the 
discovery  of  a  hidden  treasure."  (See  ante,  p.  2).  The  other  interpretation 
given  by  KuUiikci-Bhatta  of  the  word  '  Idhha'  is  '  presents  from  friends  and 
the  like.'  A  translation  of  KulUika-Bhatta^i  Commentary  on  the  above  text 
is  therefore  given  just  below  the  text  itself,  in  order  that  the  reader  may  sea 
and  judge  for  himself. 
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and  the  like,  these  three  are  the  /  yirtuoas  means  of  acquisition 
for  all  the  four  classes.  Wealth  (  gained  )  by  yictory  is  a  virtu- 
ous acquisition  for  a  Kskatriya  on  account  of  ( its  being 
obtained  by  )  conquest  The  investing  of  wealth  at  interest  &c.y 
(prayogc^y  also  agriculture  and  trade  or  commerce,  are  the  vir- 
tuous means  (of  acquisition)  for  a  Yoithya,  The  acceptauoe  of 
a  gift  or  present  is  a  virtuous  means  (of  acquisition)  for  a 
BrUhmana, — KuUiika-BhaUa*»  Commentary  on  the  above  text. 

Authority.  If  it  be  asked  then,  what  rule  is  there  to  show  that  such 
a  mode  of  acquisition  has  been  recognized  by  the  world, 
and  such  a  mode  has  not  %  the  same  author  (Bhava-nAtha) 
states :  *^  A  Smriti  or  code  of  law^  like  Grammar  and  the 
rest^  has  'been  framed  in  order  to  show  what  are  the  rules 
established  in  the  world  from  the  earliest  period."    The 

} purport  is,  that  such  modes  of  acquisition  alone  as  have^ 
rom  the  beginning,  been  recognized  by  the  world,  are  cap- 
able of  conferring  ownership ;  that  they  are  necessary  to  be 
learnt  in  order  to  ascertain  how  property  can  be  acquired  in 
both  wordly  and  religious  matters ;  and  that,  therefore^  with 
the  object  of  showing  what  are  the  modes  of  acquisition, 
thus  recognized  by  the  world,  the  Institutes  of  law  (JD^rma- 
Smriti)  framed  by  Gautama  and  others  set  forth  : — "  An 
owner  is  by  inheritance^  purchase,  &c." — SmrL  Chan,  Chap.  I 
Clause  27. 

Authority.  It  cannot  be  alleged  that  ownership  (swAnyam)  is  but 
nominally  said  to  be  deducible  from  the  ahdstra,  for,  the 
reason  why  it  should  be  considered  as  deducible  from  the 
ahdstra  has  been  set  forth  by  Sanghra-kIra  in  the  follow- 
ing passage.  "  One  cannot  be  the  owner  of  a  property^ 
simply  because  he  is  in  possession  of  it,  for,  does  it  not 
occur  that  possession  by  one  of  another's  property  is  ob- 
tained  even  by  theft  or  other  nefarious  means  ?  Therefore, 
ownership  is  deducible  from  the  ahdstra  alone,  and  not 
from  mere  possession."  The  meaning  of  this  passage  ia 
that  a  thing  cannot  be  concluded  to  be  the  property  of  one 
simply  because  it  remains  in  his  possession,  for,  if  so,  one 
that  obtains  possession  of  another's  property  by  theft  or  the 
like,  would  have  also  to  be  called  the  owner  of  such  pro- 
perty.—J6id,  CI.  24. 

The  following  are  the  principal  means  of    acquisition, 
to  which  persons  can  have  recourse  in  times  of  distress : — 
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"Leaniiog,  except  that  contained  in  Scripture,  art,  a$ 
mixing  perfumee  and  ^  like,  work  for  wages^  menial  ser- 
vice,  attODdance  on  cattie^  traffic,  agriculture,  content  with 
little,  alms,  and  receiving  high  interest  on  money,  are  tea 
modes  of  subsistence  in  times  o/di^^re^a.^— Manu^  Chap.  X, 
V.  116. 

It  being  ordained  that  these  are  the  modes  or  means  of  subsis- 
tence in  times  of  distress, — if  any  person  has  been  prohibited 
^m  following  any  of  these  oocupations  in  other  times  for  his 
livelihood,  he  is  allowed  to  follow  it  in  times  of  distress.  Thus  a 
Brdhmana*s  working  for  wages,  performing  menial  service,  and 
living  upon  art,  dco.,  (are  allowed  in  times  of  distress  though 
prohibited  at  other  times). — Kull<lka^BhatU£$  Commentary  on 
the  above  text.    Hence — 

3*    The  modes  or  means  of  acquisition  regulated  Fyovotad. 
by  M^J7U,  GouTAMA,  and  the  rest  for  persons  of 
the  different  classes,    at  particular  times^f  are  a 
matter  of  popular  recognition,  and  the  acquisition  so 
made  produces  Ownership  and  Proprietarjr  Right. 

Thus  VLmiNESHWARA : — Such   as  are  conversant  with  Authorf^. 
the  science  of  reasoning,  deem  regulated  means  of  acquisition 
a  matter  of  popular  recognition. — MU.  In.  Chap.  I,  Sect.  i» 
Para.  10. 

"According  to  the  demonstrated  conclusion,  since  the 
irestriction^  regarding  acquisitions,  affects  the  person,  the 
performance  of  the  religious  ceremony  i9  complete,  even 
with  the  property  acquired  by  a  breach  of  the  rule ;  and  it 
is  an  offence  on  the  part  of  a  man,  because  he  has  violated 
an  oblieatorj^  rule.  It  is  consequently  acknowledged  that 
even  what  is  gained  by  infringing  restrictions,  is  property : 
because,  otherwise,  there  would  be  no  completion  of  a  reli- 
gious ceremony.'* — Ihid. 

Although  from  this  passage  the  said  author  appears  to 
have  slackened  the  rule  laid  down  by  him  just  above  it, 
yet  it  should  not  be  concluded  from  his  dictum,  viz.,  '*  even 

*  For  the  other  means  of  aoquiaition  prescribed  ia  times  of  distress,  jee 
iLufU,  Chftp.  7.  M.  81—180. 

t  Vide  Masu,  0»»^  7,  u.  7i— 180. 
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what  is  gained  by  infringing  restrictions  is  property/' — that 
the  author  meant  that  what  is  gained  even  by  any  nefarious 
means  is  also  property ;  inasmuch  as,  he  himself  has  denied 
that  it  is  80^  by  saying — *'  It  should  not  be  alleged^  that 
even  what  is  obtained  by  robbery  or  other  nefarious  means 
would  be  property.  For^  proprietary  right  in  such  instances 
is  not  recognized  by  the  worlds  and  it  disagrees  with  re- 
ceived practice/' — MU.  In.  Chap.  I,  Sect,  i,  §  11. 

S0|  what  is  deducible  or  inferrible  from  the  above  passage 
is  that — 

Vtfwatihd.  4.  Any  thing  which  is  acquired  by  honest 
means  is  the  property  of  its  acquirer,  the  same  being 
recognised  by  the  world ;  and  such  acquisition  pro- 
duces both  his  Ownership  {Sf4)dmi/a)  and  property 
or  Proprietary  right  {Stoattoa)  according  to  received 
practice. 

Proprietary     5.    Proprietary  right  in  a  thing  consists  in  the 
right  defined.  capabiUty  of  its  being  alienated  at  wiU  by  its 
acquirer. 


Annotations. 


5.  Sanobaha-kIra^  adverting  to  ^swatwa'  prooeeds  to  describe 
how  both  *9W€awa*  and  *$w(imya*  are  inferrible  from^QSkditra 
alone.  ''  A  thing  cannot  be  said  to  be  the  property  {watwa)  of  a 
man,  simply  because  he  can,  at  will,  exercise  the  power  of  alienation 
over  the  same,  for,  alienation  of  every  thing  is  subject  to  the  restric- 
tions of  law."  The  meaning  of  this  passage  is :— one  cannot  argue 
*  I  do  not  say  that  a  thing  is  the  property  (stbam)  of  one,  because  it  is 
in  his  possession,  but  I  say  that  a  thing  over  which  the  power  of 
alienation  may  be  Qxeroised  by  one  at  will  is  his  property.  This  can* 
not  be  said  to  be  a  fallacious  reasoning,  for,  a  thing  usurped  and  the 
like  are  not  to  be  alienated  at  will,  and  cannot,  consequently,  be  called 
the  property  of  the  usurper,  and  the  like.'  DhjLrebhwara  Subi  also 
maintaina  the  same  principle.— ^fw^  Chan.  Chap.  I,  CL  24. 
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We  do  not  call  that  the  property  of  one  over  which  he  Authority. 
can  perform  the  act  of  alienation  at  will  (  YaUieskta  Vini- 
yqjyam),  but  we  call  that  hi$  property  which  is  capable  of 
being  alienated  (by  him)  at  will  (Yatheahta  Vintyogdrham), 
Smri.  Chan.  Chap.  I,  CI.  25. 


Even  if  there  should  be  no  such  act  as  alienation  at  will,  Anthoriiy. 
a  thing  may  be  called  capable  of  being  alienated  at  will. 
Accordingly  Bhava-nItha,  inhiB HTyiya-viveka,  says^  ''That 
which  was  acquired  by  one  is  to  him  capable  (of  being 
alienated  at  will.)"  The  particle  *'  Oha,**  used  in  the  above 
passage  of  Bhava-nItha^  is  intended  to  denote  that,  in 
his  opinion^  capability  to  be  alienated  at  will  admits  of 
being  defined  just  in  the  same  manner  as  "  Swatwa**  or  pro- 
perty does.  To  avoid  supposing  that  if  so^  a  property 
obtained  by  theft  would  be  also  capable  of  being  alienated 
at  will  by  the  thief,  the  same  author  (  Bhaya-nItha  )  adds, 
**  The  modes  of  acquisition  by  birth,  &c.,  are  the  modes 
recognized  by  popular  practice."  The  meaning  is,  that  such 
acquisitions  only  as  are  made  by  birth,  purchase,  partition, 
seizure,  finding  and  the  like,  are  recognized  by  the  world, 
and  they  alone^  confer  ownership  and  not  an  acquisition 
made  by  th^ft  or  the  like. — Smri.  Chan.  Chap.  I,  CL  27. 

Property  (Swatwa)  too,  like  ownership  (Swdmya,)  must  ObaervatioiL 
be  understood  to  be  deducible  from  the  shdstra  alone, 
Swdmya  and  Swatwa\  being  both  of  the  same  quality,  and 
the  arguments  urged  in  reference  to  one  of  them  to  show 
that  it  is  deducible  from  the  ehd$tra  applying  with  equal 
force  to  the  other. — Smri.  Chan.  01.  24. 


*  Here  in  a  note,  the  learned  Tranalator  of  Smfid-iikandnkd  says  :— "  This 
IB  opposed  to  the  priDdple  ol  Miidkikard,  which  maintains  that  ev^  what  ia 

Siined  by  infringing  the  restrictions  is  property"  {Sfinri.  Chan.  Chap.  I,  CL  27. 
ote).  Bat  snch  is  not  ezaotly  the  case,  see  Vyawuthd  No.  4,  and  the  pasi- 
agsejuatabonreit. 

t  Property  (Swatwa)  has  reference  to  the  thing,  and  ownenhip  (Swdmifa) 
to  the  person.  The  relation  which  a  thing  bears  to  its  owner  is  called 
"Swaiwa,"  and  the  relation  which  an  owner  bean  to  hiB  property  is  called 
**  8wdmif<k^'* 
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SECTION  II. 
On  Hbbitage^   &c. 

AcoOTdtog     6^    The  term  'heritage'  {ddya)  signifies  that 
«Lr<f,^ife«.*      wealth  which  becomes  the  property  of  another, 
solely  by  reason  of  relation(a)  to  the  owner, — Mit 
Chap.  I,  Sect,  i,  §  2. 

Explanation.  (<^)  The  expression  *'  solely  by  reason  of  relation  to  the 
owner  "—obviates  the  possible  use  of  the  word  *  heritage'  in 
speaking  of  gift  and  the  like.  That  relation^  originating 
from  birth,  study,  marriage,  and  so  forth^  is  filiation,  fellow- 
ship in  study  ( of  the  veda\  conjugal  union  or  the  like.— 
Vide  Coleb.  Dig.  (  Lon.  Ed. )  Vol.  II,  p.  517. 

NfLA-KANTHA  says  : — ''  Wealth  not  re-united  nor  put 
back  again  into  a  common  stock,  and  (  still )  admitting  of 
partition,  is  'Heritage.'  By  'not  re-united,*  I  mean  to 
exclude  wealth  ( never  before  joint,  and  now  first )  united 
for  purposes  of  gain  or  the  like,  because  the  term  '  partition 
of  heritage '  does  not  apply  to  dividing  of  (  wealth )  thrown 
together  by  merchants.  In  like  manner,  we  must  also  ex- 
clude re-united  property,  in  the  sense  in  which  that  term 
will  hereafter  be  defined.  Even  as  (  we  find )  in  the  Smriti- 
eangraha :  *  That  which  is  received  through  the  father  (b) 
and  that  received  through  a  mother,  are  described  by  the 
term  *  Heritage :'  The  partition  of  it  is  now  related.' 
And  in  the  Nighantih  it  is  said :  '  The  learned  define 
heritage  to  be,  wealth  of  a  father  (h),  which  admits  of 
partition.'" — Vyav,  Mayii.  Chap.  17,  Sec.  ii,  §  1. 

(6)  The  word  *  father^  is  merely  put  to  denote  relations  in 
general  as  a  part  for  the  whole. — Ilnd. 


AxuootatlonB. 


6.  The  term  ^'ddyaH*  aignlfies  proprietary  right  in  wealth  (aoqaired) 
flolely  by  reason  of  relationehip  to  (its)  owner.  Thas  the  Niohantu- 
kjLra:  "Sages  call  a/a^Aer'5  wealth,  liable  to  partition,  *ddyd 
(heritage).'*  Fir.  ML  (Sans.)  p.  IflO. 

Here  also  the  term  'father'  is  indicative  of  any  relation,  the  word 
*ddya*  being  applicable  in  the  case  of  other  relatives  also.— Z&ui. 
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So  also  Devananda  Bhatta  : — "  If  it  be  asked  what  is 
the  wealth  called  *  heritage  (ddya)/  the  Nighajntu-kAra 
(the  Lexicographer)  says, — *  The  Learned  define  heritage  to 
be  the  wedth  of  a  father,  which  admits  of  partition/  The 
njganing  is,  the  Learned  call  by  the  name  *  Ddya'  (heritage) 
the  wealth  descending  from  the  father  and  the  like,  and 
which  admits  of  partition.  Hence  DhAreshwara  describes 
'  heritage'  as  follows  : — *  By  heritage  is  meant  that  wealth 
which  descends  either  from  the  father  or  from  the  mother/ 
The  particle  '  Cha'  used  in  the  above  text  of  DhaRESHWARA 
shows  that  the  property  inherited  from  others,  besides  the 
father  and  mother,  is  also  included  in  the  term '  heritage/  *^ — 
Smri.  Chan.  Chap.  I,  CI.  3—6. 

The  Mitdkshard  defines  the  term  *  heritage  ( ddya )'  to  be 
wealth  which  becomes  the  property  of  another  solely  by 
reason  of  relation  to  the  owner,*  This  is  not  right,  (as)  in 
such  a  case  the  objection  (that  would  arise)  is,  that  the  term 
'  ddya!  would  be  applicable  to  the  husband's  wealth,  which 
becomes  property  of  the  wife  by  reason  of  (her)  relationship 
to  the  husband.t  This,  however,  is  opposed  to  the  Veda, 
which  declares  females  incompetent  to  inherit^  Our  opinion, 
therefore,  is,  §  that — 

7.     The  term  *  heritage'  signifies  only  that  wealth  ^  ,^^°^? 
which  is  capable  of  partition  (c)  and  which  becomes  ckanirmta. 


AnnotationB. 


7.  Since  the  partitioD,  which  takes  place  ia  respect  of  partible 
property  devolviDg  from  a  father  on  hia  sons,  is  called  '  partition  of 
heritage' ;  it  foHows  that  such  property  is  (ddya)  *  heritage' ;  and 

•  AnU  p.  8,  Vyav,  6. 

t  This  is  according  to  the  text  "  wealth  common  to  the  married  pair.** 
See  Coleb.  Dig.  (  Lon.  Ed. )  Vol.  Ill,  p.  488. 

^  This  text  of  the  Veda  applies  not  to  widowed  wives,  not  also  to 
daughters,  mother,  grandmother  and  great  grandmother,  who,  as  exceptions 
to  the  above,  do  inherit  under  special  texts.  See  Coleb.  Dig.  (Lon.  £d.) 
Voi  III,  p.  528. 

§  Smriti  Chan,  Sam,  p.  22. 
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the  property  of  another  solely  by  reason  of  relation 
to  the  owner.* — Smri.  Chan.  Ohap.  IV,  CI.  11. 

(c)  "  Capable  of  par^t^icm/'— that  is,  liable  to  be  parti- 
tioned by  the  heirs  possessing  a  pre-existing  heritable  right 
as  well  as  a  right  to  enforce  a  partition.f 

Consequently, — 

VyawuM.  8.  The  share  or  property  which  is  received  by  a 
wife,  mother  or  grandmother  upon  a  partition  being 
made  (by  heirs),  is  not  *  heritage,'  she  having  had  no 
pre-existent  heritable  right,  nor  a  right  to  enforce 
the  partition,  and  the  portion  received  by  her  being 
given  her  by  way  of  maintenance,  and  not  inherit- 
ance.t 

Authority.  The  wealth  of  a  wife  or  widow,  (which  is)  not  liable  to 

partition,  is  not '  heritage/  Accordingly  tLsfri-dhana  derived 
from  the  husband  is  always  impartible ;  division  of  property 
between  husband  and  wife  never  being  seen  in  the  world, 
and  HIrIta  having  declared  that  'partition  does  not  take 
place  between  a  wife  and  her  lord/  It  must,  therefore,  be 
understood  that  a  mother  is  entitled  not  to  a  partition  of 


AnnotationB. 


since  the  term  'heritage'  is  also  used  to  signify  property  of  which  no 
partition  is  made :  participation,  not  partition,  is  strictly  intended.— 
Coleb.  Dig.  (Lon.  Ed.)  Vol.  II,  p.  503. 

8.  The  result  of  much  discussion  as  to  the  interest  that  the  wife 
has  in  partition  by,  or  in  the  life  of,  the  husband,  is,  that  it  is  inci- 
dental ;  it  not  being  competent  to  her  to  claim  it  in  her  own  right. — 
Stra.  H.  L.  Vol.  I,  (2nd  £d.,)  p.  188. 

*  Kristna-Swamy  Iyer's  translation  of  the  above  paragraph  of  the  SnuiU- 
ehandrikd  contains  many  more  words,  owing  perhaps  to  the  passage  of  the 
manuscript  copy  (in  Sanscrit)  from  which  that  trandation  was  made  contain- 
ing more  words  than  the  passage  in  the  printed  copy,  of  which  the  above  is 
a  translation,  and  which  is  to  be  fonnd  at  page  22  of  the  SmriiiFchandHkd 
published  by  the  Ex-professor  of  Hindu  Law  in  the  Calcutta  Qovenmieiit 
Sanscrit  College. 

t  See  Freoedents,  pp.  1^6;  see  also  Ftotxtion. 
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heriia|;e  in  adjustment  of  a  pre-ezistent  rights  but  simply 
to  take  so  much  of  the  wealth  as  she  stands  in  need  of. 
Hence«  such  a  mother  alone  as  is  destitute  of  wealthy  and 
not  a  mother  generally,  is  declared  in  another  Smriti  or 
(book  oO  law  to  be  entitled  to  receive  a  share*  *'  A  mother, 
If  she  be  dowerless,  shall,  in'  a  partition  by  sons,  take  an 
equal  share."— Sm?^i  Chan.  Chap.  IV,  CI.  11  &  12. 

The  meaning  is  that,  during  partition  by  sons,  subsequent  to  ExplanatioB. 
the  decease  of  the  father,  the  mother  will  take  an  equcd  share, 
only  where  she  has  no  dower,  i.  «.,  her  own  separate  property. 
The  word  'mother*  includes  a  step-mother,  it  being  said  by 
YisHNir,  ''mothers  receive  allotments  according  to  the  shares  of 
sons."  By  the  qualifying  terms  4f  she  be  dowerless,'  made  use  of 
in  the  text,  (para.  12,*)  it  is  inferrible  that  where  a  mother,  by 
means  of  her  own  separate  property,  is  able  to  maintain  herself 
and  perform  such  religious  duties  (requiring  for  their  accomplish- 
ment the  use  of  wealth)  as  are  observable  by  her,  she  can  take 
no  share  out  of  her  husband's  property.  If  the  separate  property 
of  a  mother  be  insufficient  for  the  above  purposes,  then  she,  not- 
withstanding her  possession  of  such  property,  is  to  take  a  share, 
which,  however,  is  not  to  be  equal  to  that  of  a  sou,  but  less  than 
that,  and  proportionate  to  her  wants.  Accordingly,  where  the  es- 
tate forming  the  subject  of  partition  is  large,  the  mother,  though 
destitute  of  separate  property,  is  not  to  take  an  equal  share,  but 
such  an  inferior  share  as  may  be  sufficient  to  meet  her  own 
wants.  The  conditiou  imposed  by  the  expression —*  If  she  be 
dowerless' — shows  that  the  taking  of  a  share  by  the  mother  is 
on  account  of  her  necessity,  and  not  by  right  of  inheritance,  as 
is  the  case  with  brothers.  By  a  mother  taking,  not  a  fixed  share 
but  only  so  much  as  she  stands  in  need  of,  the  word  'equal'  used 
in  the  text,  (para.  12,*)  is  not  rendered  useless ;  for,  the  word 
serves  to  debar  her,  where  the  partible  estate  is  small,  from 
claiming  more  than  the  share  of  a  son,  on  the  score  of  its  being 
needed  by  her. -/&«;.  CI.  13—17. 

As  to  what  is  said  by  ViSHNtJ  (para.  7,t)  that  daughters 
too  are  entitled  to  allotments  according  to  the  shares  of 
sons,  there  also  it  must  be  understood  that  this  is  not  by 
right  of  inheritance,  as  in  the  case  of  brothers,  but  simply 
for  the  purpose  of  defraying  the  expenses  of  their  marriages. 
The  reasons  are, — Istly,  Because  they  possess  no  right  of 
inheritance  in  respect  of  a  property,  which,  though  they 

^  Of  the  amriU<handrihd.  .   f  Of  the  SmriH-ehandrM. 
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Vyavasthd' 


Authority. 


VyavatM. 


Expls^natioQ. 


have  acquired  an  interest  in  it  by  birth,  has  not  become 
their  independent  property^  (notwithstanding  the  demise  of 
the  father)  from  its  being  partible  not  among  them,  (but 
among  the  sons  only.) — 2n<ily,  Because  the  adjective  'un» 
married'  is  used  in  the  text  of  ViSHNU  (para.  7,*)  before  the 
word  '  daughter.*— i6id  CI.  18. 

9.  But,  where  on  the  extinction  of  an  owner's 
right,  a  woman,  by  right  as  an  heiress,  takes  his 
wealth,  that  is  certainly  '  heritage  {ddya)^^  because 
that  is  not  given  her  as  maintenance^  but  taken  by 
her  as  inheritance. 

That  is  declared  by  the  author  of  the  Vir-^mtrodoya 
in  the  interpretation  of  this  text  of  NiRADA — ''Where 
a  division  of  paternal  estate  is  instituted  by  sons,  that  be- 
comes a  topic  of  litigation  called  by  the  wise  partition  of 
heritage**  *  Paternal/  ' by  sons/  both  these  expressions  in- 
dicate relation  in  general,  since  that  is  determined  in  respect 
of  a  widow  and  others  also  concerning  the  wealth  of  a  hus- 
band and  the  rest. —  Vi.  ML  {Sans.)  p.  169. 

10.  Heritage  is  of  two  sorts:  unobstructed 
la'prati'bandha{d)]j  and  liable  to  obstruction 
[$a'prati-bandha{e)].'f — Mit.  Chap.  I,  Sect,  i,  §  3. 

(d)  The  wealth  of  the  father  or  of  the  paternal  grand- 
father, becomes  the  property  of  his  sons  or  of  his  grandsons 
in  right  of  their  being  his  sons  or  grandsons ;  and  that  is  an 
inheritance  not  liable  to  obstruction. — Ibid 

(e)  But  property  devolves  on  paternal  uncles,  brothers 
and  the  rest,  upon  the  demise  of  the  owner,  if  there  be  no 
male  issue ;  and  thus  the  actual  existence  of  a  son  and  the 
survival  of  the  owner  are  impediments  to  the  succession  ; 
and  on  their  ceasing,  the  property  devolves  (on  the  succes- 
sor) in  right  of  his  being  uncle  or  brother  (as  the  case  may 
be).  This  is  an  inheritance  subject  to  obstruction*  The 
same  holds  good  in  respect  of  their  sons  and  other  de- 
scendants.—J  bid. 


*  Of  the  Bmi*i<^i'^Mfd- 


t  Ficle  Precedents,  pp.  6  &  112^. 
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(d.  0.)  NiLA*RANTHA's  descriptioQ  of  the  above  is  more  Further  Ex- 
peTspicuous: — ''This  heritage  is  of  two  kinds,  obstruct- planation. 
ed,  and  unobstructed :  when  the  life  of  the  owner  of  the 
property  or  that  of  his  sons,  or  other  I  heirs ),  is  interposed, 
that  ( property )  is  termed  obstructea  ( heritage  ) ;  for  in- 
stance, the  wealth  of  uncles  and  the  like.  But  where  owner- 
ship accrues  to  sons,  or  other  ( next  heirs ),  solely  from 
afiBjiity  to  the  owner,  without  reference  to  other  means  of 
acquiring  property,  ( the  heritage  )  is  then  unobstructed,  as 
the  wealth  of  a  father. — Vyav,  Mayik  Chap.  IV,  Sec.  ii,§  2. 

{<L  6.)  MiTBA  MiSRA  is  still  more  perspicuous.  He  says.  Ditto. 
"  This  heritage  is  of  two  kinds :  *  unobstructed  ( a-prati- 
barulha,)  and  obstructed  ( sa-prati-bandha ).'  The  (herit- 
able) right  of  a  son  and  the  rest  in  the  wealth  of  a  father 
and  the  rest  being  created  by  relation  as  son  and  so  forth, 
ihaty  notwithstanding  the  existence  of  the  owner,  is  their 
unobstructed  heritage,  their  right  having  been  generated  by 
birth,  and  the  same  not  being  obstructed  by  the  existence  of 
the  owner.  But  as  to  the  wealth  of  a  separated  and  un-re- 
united  son  dying  without  a  son,  which  becomes  the  heritage 
of  his  father,  brother  and  the  rest,  that  is  obstructed  (heri- 
tage ),  because  tiiere  the  existence  of  the  owner  was  the  ob- 
struction to  ( their )  right  being  accrued.* — Vt.  Mi.  (  Sana.) 
page  160. 

11.    Where  a  division  of  the  paternal  (fj  estate  vdya^hdga 
is  instituted  by  sons  (g)^  that  becomes  a  topic  of^®^"*®*** 
litigation  called  by  the  wise  *  partition  of  heritage.' — 

NlBADA.t 

(fJ    *  Patemar  here  implies  any  relation,  which  is  a  cause  of 
property. — 3fit.  In.  Chap.  I,  Sect,  i,  §  5. 


*  Thus  the  heritable  preteDBion  of  the  von  of  a  EEindd  being  immediate 
is  "  (a^aU-bandha) — a  heritage  not  liable  to  obstruction,"  answering  with  jjb, 
to  the  heir  apparent,  whose  right,  if  he  outlive  his  ancestor,  is  indefeasible ; 
while  thai  of  remoter  hein,  as  of  brothers,  unoles,  and  others^  is  distinguish- 
ed, as  being  liable  to  obstruction,  ( sa-pratUxmdha, )  by  the  intervening  birth 
of  nearer  ones,  so  that  their  title  is  not  apparent,  but  presumptive  only. — 
Stra.  H.  L.  (  2nd  Ed.)  Vol.  I,  p.  181. 

tl€it.Iu.Chap.I,Seo.i,S5;— Fyov.Jfc^  Chap.  IV,  Scot.  iU,  §  1;— 
Rifi.(&iw.;,  p.  621. 
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'Father  and  boh*  indicate  any  relation,  since  it  is  applicable 
also  to  the  property  inherited  by  a  widow  and  others  from  their 
husband  and  the  rest— F».  Mi.  p.  159. 

CgJ  The  word  •«m<*  includes  (by  synecdoche)  grandsons, 
and  the  rest. —  Vyav.  MayH,  Chap.  IV,  Sect,  iii,  §  1. 


SECTION  III. 

Hebitable  Bight  and  the  cause  thebeof. 

It  has  been  shown,  that  property  (  proprietary  right )  is  a 
matter  of  popular  recognition;  and  the  (heritable)  rigbtof 
sons  and  the  rest^  by  birth,  is  most  familiar  to  the  world,  as 
cannot  be  denied. — Mit  In.  Chap.  I,  Sect,  i,  §  23. 

This  maxim,  that  the  grandfather's  own  acquisition  should 
not  be  given  away  while  a  son  or  grandson  is  living,  indicates 
a  proprietary  interest  by  birth. — Ibid.,  §  24.    Therefore, — 

vuoMuuihA.         ^^*    ^*^®  ^  settled  point  that  property  (i.  e., 
^'***'*"*^     heritable  right )  in  the  paternal  or  ancestral  estate 
is  by  birth  (a)*— Mit.  In.  Chap.  J,  Sect,  i,  §  27. 


Annotations. 


12.  In  fact,  property  is  temporal, — ^the  received  practice  in  the 
world  IB,  that  the  ownership  or  right  of  a  son  and  the  rest  in  the 
wealth  of  a  father  and  the  rest  is  generated  immediately  upon  the 
birth  of  the  former.— -Fl.  Mit.  (Sans.)  p.  163. 

That  an  indefeasible  inchoate  right  is  created  by  birth,  seems  to  be 
universally  admitted,  though  much  argumentative  discussion  has 
been  used  to  establish  that  this  alone  is  not  sufficient  to  create 
jftroprietary  right. — ^Macn.  H.  L.  Vol.  I,  p.  2. 

The  inchoate  right,  that  has  been  alluded  to,  renders  the  sons,  as 
has  been  seen,  in  some  sort,  co-proprietors  with  the  father  of  the 
family  property,  to  the  extent  of  giving  them,  under  particular  cir- 
cumstances, claims  upon  it  in  his  life,  which   consistently  with  the 

*  See  YyavMth^,  28,  29  and  the  authorities  Ac  relative  thereto,  see  also 
Precedents,  pp  6»16  and  42. 
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GoUTAMA  explains  in  the  following  passage  the  origin  of  Authorifey. 
the  son's   title  to  the   paternal  estate— ^' The    venerable 
teachers  direct  that  ownership  to  wealth  is  acquired  by  birth 
alone.'*  (a)—Smri.  Chan.  Chap,  I,  CI.  27. 

(a)  "  By  birth  alone."  By  the  very  formation  of  the  foetus 
in  the  mother's  womb.— /biOb 

According  to  DhIbeshwaba-AchIrta, — ^The  ownership  of 
sons  and  the  rest^  in  the  wealth  of  the  father  is  not  generated 
previously  during  his  life,  but  is  produced  by  partition. 
And  the  author  of  Smriti  says  the  same.  But  it  is  not 
so ;  for^  from  the  plain  sense  of  this  text :  "  Even  by  birth^ 
ownership  in  wealth  is  obtained/'^  and  from  other  similar 
oneSj  it  is  evident,  that,  ownership  in  the  father'p  wealth, 
depending  on  the  filial  relation,  is  generated  even  by  the 
production  of  a  son. — Vyav.  MajfA.  Chap.  IV,  Sec.  i,  §  8. 


Annotations. 


spirit  and  intention  of  the  law,  it  Ib  not  in  his  power  altogether  to  bar. 
Vesting  in  them,  however,  by  birth,  they  attach  more  upon  that  part 
of  it  which  has  been  inherited  by  him,  than  upon  what  he  may 
have  himself  acquired ;  the  title  to  property  descended  from  ancestors 
being  considered  to  be  in  him  and  them,  so  far  the  same,  that,  upon 
partition  by  him  taking  place,  the  law  regulates  the  distribution  ; 
whereas,  with  regard  to  the  rest  of  what  he  possesses,  it  leaves  it 
more  at  his  discretion. — ^Stra.  H.  L.  Vol.  I,  ( 2nd  Ed. )  pp.  177, 178. 

*  This  text  is  to  be  found  also  in  the  MitdJaikard  (Chap.  I.  Sec.  i,  §  27 ), 
where  its  lesnied  Translator  (Mr.  Colebrooke)  seema  to  have  inadverteutly 
omitted  the  translation  of  the  Sanaorit word  **eva  (even,  alone,  or  only)." 
The  aame  ia,  however,  rendered  by  the  Tranalatora  of  the  Vyavdkdra-mtKyiS^ 
Icka  and  SmrUi<ikcMdrikA,  But  the  former  haa  translated  it  by  'even,'  a|id 
the  latter  by  ' aUme*  Mr.  Colebrooke,  moreover,  saya that  the  above  text  ia 
not  to  be  found  in  Qoutama's  Institutes.  Kevertheleaa,  it  k  to  be  found  not 
only  in  the  Mitdktkard,  but  also  in  the  Vifcwakdra-mayiAhaf  SmriH-chantirikd, 
JO^dgoMulga,  Vwida--hhangdrnava,  and  many  other  booka  of  authority.  •  The 
last  is  translated  by  Mr.  Colebrooke  himself,  andiAere  the  word  "eva"  is 
rendered  by  'only:  (SeeColeb.  IMg.  VoL  II,  Lon.  Ed.  p.  508.)  The  reader 
will  be  surprised  to  learn  that  the  printed  Institutes  of  the  sages  do  not  con- 
tain several  of  their  texta  which  are  to  be  found  in  the  Digests  and  other 
works  ol  andeoiable  authority. 
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FjfoMKfttf.  18.     From  the  foregoiDg  texts,  viz,,  "  property  ( that  is 

heritable  right)  in  the  paternal  or  ancestral  Tvealth  is  by 
birth/^  and  "  ownership  of  wealth  is  acquired  by  birth 
alone/'*  it  follows  that  a  son  and  grandson,  whose  heritable 
right  accrues  by  birth^  have  no  heritable  right  in,  or  claim 
to^  such  property  as  was  paternal  or  ancestral^  but  has  been 
disposed  of  before  his  birth.t 

Vyavoithd.  14.  By  'birtVt  is  here  to  be  understood  also 
the  foetal  existence  of  a  son  or  son's  son,  though 
his  coming  out  of  the  mother's  womb  must  be 
awaited.  § 

BeasoD.  Because,  if  the  issue  be  a  male  and  alive,  it  would  at 

once  succeed,  if  a  daughter,  she  may  or  may  not  succeed 
(as  the  case  may  he),  whilst  a  still-born  child  would  not  in 
any  case  affect  the  succession  to  the  inheritance. 

Authority.  Yashtshtha  : — A  share  of  the  heritage  with  the  brothers 

shall  be  allotted  to  those  widows  (i)  who  have  no  offspring, 
but  are  supposed  pregnant,  to  be  held  by  them  until  they 
(severally)  bear  sons.— Coleb.  Dig.  Vol.  III.  (Lon.  Ed.)  p.  86. 


Annotations. 

14.    It  is  not  necessary  that  the  heir  should  be  actually  bom ;  it  is 

sufficient  that  he  was  be^i^otten  and  afterwards  bom  with  vitality : 

when  bom  with  vitality^  it  is  of  no  moment  how  soon  after  the  child 

may  expire  ;  the  right  of  inheritance  is  acquired,  and  the  inheri- 

^  tance  devolves  on  the  heirs  of  the  child.— ^^^6.  In.  Sect.  84. 

14.  If  a  widow  of  a  deceased  co-heir  happen  to  be  pregnant  at  the 
time  of  his  death,  or  be  supposed  to  be  so,  either  partition  should 
wait,  or  a  share  should  be  set  aside,  to  abide  the  contingency  of  her 
having  an  after-born  son ;  failing  which,  it  reverts,  and  is  distribut- 
able subject  to  the  maintenance  of  the  widow.— <8<ra.  H.  L.  VoL  I, 
(  2nd  Ed.)  page  207. 


*♦  See  ante,  pp.  14, 15.  "J*  See  Precedents,  pp.  «,  15,  49,  72. 

t  In  page  14. 

This  (i.  «.  Wrth)  w  two-fold.    It  might  be  referred  to  the  period  of  con- 

ception,  or  to  actual  productieii.^Sel.  8.  D.  A,  Rep.  VoL  V,  p.  44.  Note. 

§  See  Precedents  pp.  15, 16,  and  Vyavaithd  Darpana,  (2nd  Ed.)  pp.  6-9. 
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(i)  Widows  here  signify  wives  of  deceased  brothers.     If  Explanation. 
they  be  supposed  likely  to  bear  sotis>  shares   must  be  also 
allotted  to  them  :  consequently,  the  meaning   is  that  shares 
are  only  allotted  to  the  widows /or  the  behoof  of  their  sons 
(to  be  born ).— Coleb.  Dig.  VoL  III,  (  Lon.  Ed. )  Page  86. 

At  the  time  of  partition  a  share  must  be  reserved  for    Explanation 
Vie  sons  of  the  widowed  wives  of  the  brothers,   who  are  *°^  Authority 
pregnant  by  their  husbands,   until  the  delivery  of  children  ; 
and  if  no  male  issue  be  produced,  the  above-mentioned 
shares  should  be  taken  by  them,  that  is,  by  the  living  bro- 
thers :  such  is  the  meaning.* — VL  Chi.  p.  292. 

Although  the  child  in  the  womb  does  not  inherit,  yet  it  Hemarks. 
suspends  (for  a  time )  the  succession  to  the  property  to  which 
it  would  succeed,  ( if  born  a  male  and  alive ; )  for,  were  it 
held  otherwise,  (that  is,  if  any  inheritance  or  property  were 
vested  in  the  child  in  utero  immediately  after  the  extinction 
of  the  owner's  right,  )  then,  on  its  dying  in  utero,  or  abor- 
tion taking  place,  its  own  heir  would  inherit  and  not  th« 
heir  of  the  owner,  but  this  is  inconsistent  with  the  law  and 
contrary  to  usage.f 

15.    The  property  which  a  child   in  the  womb  is  to  Vyavatthd, 
inherit  on  its  being  born  a  male  and  alive,  should,  however, 
be  deposited  with  his  next  friends  ( handhus  and  mitras ) 
for  safe  custody  until  he  attain  majority .j 

KItyIyana  : — Let  them  deposit,  free  from  disbursement.  Authority. 
with   bandhus  and  mitras  the  property  of  such  as  have  not 
attained  maturity,  as  well  as  of  those  who  are  absent.  Like- 
wise the  property  of  minors  should  be  preserved  until  they 

*  The  rule  will,  however,  be  complied  with  if  the  child  is  fostally  in 
being,  that  is  to  say,  conceived  and  in  the  mother's  womb.  On  this  stand 
ihe  undoubted  rights  o{  a  posthumous  son,  which  are  admitted  by  all  the 
BcfaooU  and  all  the  commentators.  By  ''  posthumous"  a  son  is  meant  as  con- 
ceived at  the  date  of  the  ancestor's  death,  in  contradistinction  to  one  not  so 
conceived.— 2  Nort.  L.  C.  p.  422. 

f  A  child  in  the  womb  takes  no  estate.  In  oases  where,  when  the  succession 
opens  out,  a  female  member  of  the  family  has  conceived,  the  inheritance  re- 
mains in  abeyance  until  the  result  of  the  conception  can  be  ascertained.  If 
the  child  be  still-born,  the  estate  goes  not  to  its  heir,  but  to  the  heir  of  the 
last  owner.  Part  of  the  decision  in  the  case  of  Mustt,  Ooura  Oh&wdrain  v. 
Chummun  C%ow(2r^.— Suth.  for  1864,  c.  r.  p.  840. 

t  See  Partition,  and  the  Chapter  on  Minority  and  Guazdianship. 
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attain  their  full  age.— Fir.  Mi.  (Sana.)  p.  182.     Vide  Dd. 
Bhd.  (Coleb.)  Chap.  Ill,  Sect,  i,  §  17. 

rtfovaiOut.  16.  The  term  "birth,"*  comprehends  also  the 
adoption  of  a  son.t 

BeMon.  Because,  by  adoption,  the  adopted  is  born  a^in  in  the 
family  of  the  adopter,  and  is  thereby  vested  with  heritable 
right  in  the  estate  of  his  adoptive  father  and  grandfather ; 
and  from  the  moment  of  his  adoption  he  (with  his  adoptive 
father)  becomes  the  co-owner  of  such  estate  just  as  a 
legitimately  begotten  son  is  by^  and  from^  his  birth. 

Vywatthd,  17.  The  expression  "  property  in  the  paternal 
and  ancestral  estate  is  by  birth"*  is  taken  and 
held  to  imply  that  the  great-grandson,  whose  father 
and  grandfather  are  dead,  has  also,  by  birth,  a  right 
in,  and  to,  the  estate  of  his  great-grandfather.  { 


Annotations. 

16.  An  adopted  son  is  a  sabstitate  for  a  son  of  the  body,  where 
none  such  exists,  and  is  entitled  to  the  same  right  and  privilegea 
Hacru  H.  L.  Vol.  I,  p.  18. 

When  he  who  has  procreated  a  son  gives  him  to  another,  and 
that  child  is  bam  again  by  the  rites  of  ioitiatioD,  then  his  relation 
to  the  giver  ceases,  and  relation  to  the  adopter  commences. — Coleb. 
Dig.  Bk.  V.  Chap.  IV,  v.  183. 

The  theory  of  an  adoption  is  a  complete  change  of  paternity  ;  the 
son  (adopted)  is  to  be  considered  as  one  actually  begotten  by  the 
adoptive  father,  and  he  ia  so  in  all  respects  save  an  incapacity  to 
contract  marriages  in  the  family  from  which  he  was  taken. — ^Mad. 
H.  C.  B.  Vol.  I,  p.  420. 

17.  The  right  of  representation  is  also  admitted,  as  far  as  the 
great-grandson  ;  and  the  grandson  and  great-grandson,  the  father  of 

*  In  VyavoMthd  12. 

t  See  PrMedentB  pp.  16 — 19 ;  see  also  Adoption. 

Z  Only  the  sons  of  a  deceased,  including  the  adopted  bob,  are  cerUdm  to 

Bucoeed,  and  their  saccession,  therefore,  is  called  unobstnieted  {a^froltSbem' 

dha),  the  *  issue'  including  sons  grandsons    (son's  sons)^  and  great-grand 

Bons  (through  grandsons.) — Norton's  Leading  Caaes,  Part  ii,  p.  495. 

See  post,  pp.  84,  47,  also  Chap.  1,  and  Sections  1— VI  of  Chap.  II,  Book  II, 
also  Partition,  and  Preoedents,  pp.  112,  219,  222,  228,  477,  478,  &c. 
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BecauBe,  the  teim  ancestral  relates  to  the  property  of  Baaion. ' 
the  ancestors  in  the  second  and  third  degrees  as  well  as 
in  the  first  degree,  and  the  term  put-tra,  or  son,  signifies 
also  a  grandson  and  great-grandson  (in  the  male  line) ;  and 
because  the  great-grandson  represents  his  deceased  father 
and  grandfather,  and  has,  by  birth,  a  right  in  what  they 
had  a  right,  as  well  as  in  what  they  died  possessed  of,  vested 
with»  or  entitled  to.* 

The  word  son,  here  nsed,  is  indosiye  also  of  the  son's  son  Authority. 
and  grandson  in  the  male  line.— Da.  Mim.  Sect,  i,  §  13. 

The  term  '  son  {put-tra)'  here  used,  is  inclusive  of  the  Auihoriiy. 
grandson  and  great-grandson  ( in  the  male  line ) ;  for  these 
equally  present  oblations  of  food,  and  preserve   the  line. — 
Dcu  Chan.  Sect.  I,  §  6. 

18.    Of  those,  however,  who  have  no  right  by  vyawuOid. 
birth,  the  cause  of  heritable  right  is  the  same  as 


Annotations. 


the  one  and  the  father  and  grandfather  of  the  other  being  dead,  will 
take  equal  shares  with  their  uncle  and  grand-uncle  respectively.  In- 
deed the  term 'pi^-^o,' or  son,  has  been  held  to  signify,  in  strict 
acceptation,  (also)  'a  grandson  and  great-grandson.'— Jfocn.  H. 
L.  Vol.  I,  pp.  17  and  18. 

A  son  dying  in  the  life-time  of  the  father  leaving  sons,  repre- 
sentation takes  place,  proceeding  as  far  as  great-grandsons ;  upon 
the  ground  of  their  conferring,  bj  performance  of  funeral  obsequies, 
equal  benefit  on  the  ancestor ;  the  hey  ( as  observed  by  Sir  William 
Jones)  to  the  whole  Indian  Law  of  Inheritance.— jS(m.  H.  L. 
Vol.  1,  (  F.  £. )  page  116. 

The  collective  term  inue  comprehending  not  only  as  many  sons 
as  a  man  may  chance  to  leave  behind  him,  but  sons'  sons  also,  and 
the  sons  of  the  latter,  or  great-grandsons.— i&icf.  2nd  Ed.  p.  124. 

*  See  VyavoMtkd  No.  28  and  the  Authorities  4^^,  reUtive  thereto;  see 
alio  Precedent!  pp.  112,  219,  477  &c. 
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that  of  ( their )  taking  the  heritage,  namely,  their 
surrival  at  the  time  of  the  owner's  death.* 

Authority.  Survival  at  the  moment  of  the  owner's  death  is  the  ooly 
circumstance  recognized  by  law  as  creating  right  to  inherit 
the  property  ( of  a  deceased  owner  ).t  Therefore,  wherever 
the  property  of  one  dying  without  issue  (male  in  the 
male  line )  devolves  on  another  by  reason  of  the  demise  of 
the  proprietor^  there  that  ( i.  e.  survival)  alone  is  considered 
as  conferring  a  right  on  the  inheritor  to  inherit  ( the 
property  of  the  deceased). — SmrL  Chan.  Chap,  IX,  Sect,  iii. 
Clause  5. 

Authority.  19.  Here,  hy  the  term  "  death,"  §  physical  death 
alone  is  not  meant :  it  alludes  also  to  a  person's 


AnnotatioxiB. 


19.  There  are  two  occasions,  upon  either  of  which,  wherever  the 
Hindti  law  prevails,  dominion  may  be  transferred  from  the  father  in 
his  life,  without  his  consent,  whether  the  property  claimed  by  the 
sons  to  be  divided  be  ancestral  or  acquired  :  These  are  wluntary 
devotion,  by  which  a  father  is  considered  as  having  renounced  it, 
and  degradation  from  caste,  by  which  it  is  forfeited.— Stnu  H«  L. 
Vol.  I,  (2nd  Ed.)  p.  184. 

Not  only  upon  his  demise,  but  upon  his  renunciation  of  worldly 
concerns  with  a  view  to  ending  his  days  in  devotion,  or,  after 

•  Vide  Precedent*  pp.  19-21,  31,  41, 107, 149,  also  Stra.  H.  L,  1,  (2iid 
EdJ  p.  145. 

t  The  learned  Translator  of  the  SmritirckandrUed  instead  of  '  a  deceased 
owner/  has,  in  the  above  clause,  used  the  words  *  deceased  woman' ;  and 
the  reason  for  bis  so  doing  appears  to  be,  that  in  the  clause  just  abave  it 
woman's  property  is  treated  of,  but  the  following  Clause  { i.  e.  Clause  5) 
indicating  only  an  inference  drawn  from  the  preceding  cannot  but  be  a  general 
one  ;  and,  that  it  is  actually  so,  is  manifest  from  the  Sanskrit  words,  dAoito- 
awdmina  ( of  the  owner  of  property )  being  used  in  the  masculine  gender,  and, 
more  especially,  from  the  following  or  concluding  sentence  ( in  CI.  5  );  as  is 
expressly  mentioned  by  the  Translator  himself  in  the  following  note,  at 
page  21  of  hifi  translation. 

t  "This  refers  to  a  proprietor,  male  or  female.'*— Note  by  the  Translator 
ol  the  Smriti-chandrilcd, 

§  In  VyavasM  18. 
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excommunication  or  degradation  for  sin,  entrance 
into  another  order  (  by  quitting  that  of  a  house- 
holder ),  being  missing  for  a  period  beyond  that 
which  is  prescribed  by  law,  and  resignation  of  the 
wordly  concerns  or  voluntary  abandonment.  (J^* 

Because  each   and  every  one  of  these,  except  the  last,  is  Koawm. 
held  to  be  a  civil  death,  and  all  of  them  cause  extinction  of 
right  equally  with  the  physical  or  natural  death. 


Annotations, 
sach  an  absence  from  his  family  as  may  justify  the  inference  that,  if 
not  in  fact  dead,  he  has  abdicated  his  temporal  rights,  the  latter, 
i.  e.  inheritance,  in  effect,  by  anticipation,  as  it  were,  attaches ;  as  it 
does  on  his  degradation  for  crime^  unexpiated. — JSira.  H.  L.  YoL  I, 
(2nd£d.)p-  122. 

19.  Another  undoubted  one,  so  far  as  it  still  subsists,  is,  what  we 
■honld  call  his  entry  into  religion  j  that  is,  his  assumption  of  the 
one  or  other,  of  two  religious  orders,  by  which  a  Hindd  is  accounted 
(as  were  monks,  with  us,  before  the  Beformation)  cUad  in  law  i  the 
consequence  also  being  the  same,  that  his  heirs  take  his  estate. 
They  constitute  the  third  and  fourth  stages,  in  the  progressive  ad- 
vancement of  the  Hindfi,  from  birth  to  death  >  the  first  being  that 
of  a  itudent;  the  second,  that  of  a  married  mati,  or  house-holder. 
In  entering  upon  the  third,  (the  first  of  the  two  in  question,}  viz.^  that 
of  hermit  vdna-proBtha,)  for  which  the  appointed  age  is  fifty,  he  may 
repair  to  the  lonely  wood,  accompanied  by  his  wife,  if  (  sajs  Mahu  ) 
she  choose  to  attend  him.  And  as,  therefore,  in  such  event,  a  prospect 
of  future  issue  may  still  exidt,  partition  will  be  premature,  while  it 
continues  to  do  so,  so  far  at  least  as  regards  property  inherited, 
according  to  the  authorities  that  have  been  already  referred  to. 
The  next  is  that  of  Anchoret,  ( SkmydH,  or  yati, )  when  there 
remains  nothing  to  prevent  it  from  immediately  taking  place.— ^^ro. 
H.  L.  Vol.  I,  ( 2nd  Ed. )  pp.  185  &  186. 

The  share  of  one  who  has  entered  into  the  fourth  order^  or 
become  otherwise  disqualified,  on  re-partition,  vests  in  his  repre- 
sentatives.—/^, p.  235. 

*  See  Precedents  pp.  22—30,  86—40,  297  and  300;  see  also  BxcluaioD 
from  Inheritance. 
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(b)  After  withdrawing  his  affection  ( from  things  of  this 
worldi)  if  he  abdicate  his  estate  in  this  form  ^*let  mis  &•  no 
longer  mine/'then  indeed  property  is  divested  by  abdication; 
and  afterwards^  even  though  temporal  inclinations  revive,  the 
property  is  not  renewed.  The  resignation  can  only  be  known 
from  the  declaration  of  the  party. — Coleb.  Dig.  Vol.  II, 
(LonEd.)  pp.  525. 

Authority.  If  s^ns,  Outcasts  eoccepted,  entitled  to  inherit  the  father's 
estate,  be  equal  in  the  possession  or  destitution  of  learning 
or  the  like,  they  shall  all  have  equal  shares.— ^mri.  Chan, 
Chap.  Ul  CI  2, 

Authority.  A  father^  entitled  to  ( exercise)  independence  or  dominion 
being  alive,  his  will  is  the  cause  of  partition,  but  when  he  is 
no  longer  entitled  to  it^  by  ( reason  of)  being  degraded,  a 
wandering  devotee  or  the  2i^,  the  will  of  (his)  son  is  the 
cause  of  partition. — Vi.  Hit.  (Satw.)  p.  171. 

**  Should  the  eldest  or  youngest  of  several  brothers  be 
deprived  of  his  allotment  at  the  distribution,  or  should  any 
one  of  them  die,  his  share  shall  not  be  lost:  but  his  uterine 
brothers  and  sisters,  and  such  brothers  as  were  united  after 
a  separation,  shall  assemble  together  and  divide  his  share 
equally.''— Maku,  cited  in  Mit.  In.  Chap.  II.  Sect.  ix,§  12. 

Ezplaoation  Among  r&-united  brothers,  if  the  eldest,  the  youngest  or 
and  Authority  the  middle-most,  at  the  delivery  of  shares,  (for  the  indeclin- 
able termination  of  the  word  denotes  any  case,)  that  is,  at 
the  time  of  making  a  partition,  lose  or  forfeit  his  share  by 
his  entrance  into  another  orc2er  (that  of  a  hermit  or  ascetic) 
or  by  the  guilt  of  sacriUge,  or  any  other  iUsqucdificatuyn, 
&C.—MU.  In.  Chap.  II,  Sect,  ix,  §  13.' 

Explanation     If  any  of  the  reunited  parceners  cannot  receive  a  share, 
and  Authority  through  his  death,  or  secession  from  the  household  order, 
&c.— Ft.  Chi.  p.  302. 

Authority.     Those  who  have  assumed  another  order  (c),  are  excluded 
'  from  participation. — ^Vashistha^  cited  in  Coleb.  Dig.  Vol. 
Ill,  (Lon.  Ed.)  p.  327. 

(c)  Another  order  than  that  of  a  house-holder.— /Ud. 
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There  are  four  orders ;  thns  Vdmana  purdna : — **  Four  orders 
are  prescribed  for  Brdhtnanaa:  (vU.,  the  order  of )  the  married 
man  keeping  house  (grihi  or  grihasihaj,  the  student  of  the  veda 
(hrakmachdriyj  the  hermit  ( vdna-prcuthotj  and  the  anchoret 
fbkikshu^  ianydA  or  yaH,J  To  KiiatriyaB  also  are  ordained 
(the  first)  three  orders;  and  two  (i,  «.  the  orders  of)  the  6?-tf- 
tun^fchdri  and  grihi  for  VoiAyoi,  The  only  order  to  be  entered 
by  the  Shudras  is  that  of  grihi  or  grihastha."—See  Str.  £L  L. 
Vol.  I,  (2nd  Ed.)  page  84. 

20.    Out-casts  or  men  degraded  for    sin^  and  persons  VyavtMi. 
assuming  an  order  or  condition  of  life  other  than  that  of  a 
house-holder,  are  not,  however^  considered   dead,  as  to  the 
property  acquired  by  them  after  their  degradation  or  as- 
sumption of  another  order.* 

In  fixing  the  date  of  a  missing  person's  death,  the  holy 
sages  (  Bishia)  and  compilers  are  not  of  one  opinion,  as  is 
manifest  from  the  subjoined  texts  cited  in  the  Nimaya- 
aindhu : — 

Vrtodha  Mantt  :— ''  So  if  the  time  of  twelve  years  of  a 
person's  absence  has  gone  by,  they  shall  cause  his  death- 
rites  to  be  solemnised  at  the  commencement  of  the 
thirteenth  year/' 

YsiHASPATl : — '^  If  no  tidings  be  had  of  a  person  for 
twelve  years,  such  person  shall  be  treated  as  one  dead  by 
the  burning  of  his  effigy  made  of  Kv>sha  grass." 


AnnotationB. 

19.  "Where  a  share  is  not  desired  by  a  son,  it  may.  be  effectually 
waiTed  by  his  acceptance  of  a  trifle  in  satisfaction,  upon  the  prin- 
ciple of  quiique  potest  renunciare  jvri  pro  Me  tntroducto;  his  heirs 
being  bound  by  his  consent  Bat,  without  renunciation,  it  may  be 
still  claimed.— /^ui.  p.  195. 

SO.  In  either  case,  whether  of  the  oiU-ecutf  or  the  devotee^  parti- 
tion attaches  only  upon  property  poeseseed  by  him  at  the  time,  not 
npon  what  may  subsequently  devolve,  or  be  acquired.— ^Stra.  H.  L. 
Vol- 1,  (2nd  Ed.)  p.  187. 

*  Bee  Fk«ced«ats  p.  40 ;  See  also  Ezolusion  irom  Inhexitsnoe. 
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Bhabishya-Purdna  :-^"  If  aoy  one's  father  be  absent,  and 
neither  a  letter  nor  any  news  of  him  be  received^  then  at 
the  end  of  fifteen  years  his  eflSgy  shall  be  formed  and  burnt 
in  the  manner  prescribed  by  the  law  :  from  that  date  all 
his  obsequies  shall  be  performed/' 

It  is  said  in  the  Madana-ratna  that  (the  rule  of)  wait- 
ing for  twelve  years  applies  to  all  missing  persons^  except 
to  a  father. 

In  the  Qrihya-kdrikd,  however,  it  is  laid  down  as 
follows : — "  It  is  said  that  the  obsequies  of  a  missing  person 
in  the  first  period  of  life,  should  be  performed  after  the 
lapse  of  twenty  years,  of  one  of  middle  age  after  fifteen 
years,  and  of  a  person  in  the  last  period  of  life  (  above  75 
years)  after  12  years  (  from  the  day  of  his  or  her  dis- 
appearance.)"* 

Of  the  above  doctrines,  thai  which  is  laid  doWn  in  the  GrU 
hya-kdrikd  is  consistent  with  reason  and  therefore  preferable 
in  practice  according  to  the  ordinances  of  YAjnyayalkta 
and  Vrihaspati,  which  are  as  follow  : — "  If  two  texts  differ, 
reason  (or  that  which  it  best  supports)  must  in  practice  pre- 
vaiL''t  "  -A.  decision  must  not  be  made  solely  by  having 
recourse  to  the  letter  of  the  written  codes;  since,  if  no 
decision  were  made  according  to  the  reason  of  the  law,]: 
there  might  be  a  failure  of  justice  § 

So,  according  to  the  text  of  Grihya-idrikd  cited  (as 
above)  from  the  Nimaya-sindhu, — 

vyavasthd.      21.    The  death-rites  of  the  missing  person,  who 
is  in  the  first  period  of  life,  are  to  be  performed 


Annotatiozuk 

21.    The  la,w  has  assigned  various  periods  of  absence,  inferring 
the  conclusion,  according  to  the  age  of  the  person  in  queston  at  the 

*  Cited  in  the  Nimaya-Hndhu, 
t  Yajwyavalkya.  See  Colebrooke'e  Digest,  (Lon.  Ed.)  Vol.  Ill,  p.  505. 
X  Or  according  to  immemoriid  uaage ;  for,   the  woid    YukU  admits  both 
senseB.— i6M«.  Vol.  II,  p.  128  :  Note. 

§  Vbihasfati.    See  Ibidem,  and  Macn.  H.  L.  Vol  II,  p.  102. 
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after  twenty  years ;  of  one  in  the  middle  age,  after 
fifteen  years ;  and  of  one  in  the  latter  period  of 
life,  after  twelve  years,  from  the  day  of  his  de- 
parture, and  then,  their  heirs  become  entitled  to  in- 
herit from  them.* 

The  case  of  a  missing  father  is,  however,  an  exception  to 
the  above  rule.  It  is  laid  down  by  JAt^karna,  quoted 
in  the  NimoyAmrita,  and  iu  the  Bhavishya  Purdna  and 
Madarva-ratna  cited  in  the  Nirnaya-sindhu,  ( as  above 
qaoted, )  that — 

22.    The  time  for  the  re-appearance  of  a  missing   Vjfawuikd, 
father  is  fifteen  years,   at  the  expiration  of  which 
his  exequial  rites  must  he  performed  hy  his  son.* 


Annotations. 


time  of  his  departure,  the  lowest  being  twelve  years  ;  at  the' expira- 
tion of  which,  without  Intelligence  of  him  having  been  received,  the 
heir  is  entitled  to  assume  the  succession  keeping  certain  fasts,  then 
burning  an  image  of  his  ancestor  made  of  hua,  and  finally  perform- 
ing for  him,  in  the  prescribed  form,  his.  funeral  rites. — Stra.  H.  L. 
Vol.  I,  (2nd  Ed.,)  page  131. 

Sir  W.  Macnaghten  says — "  The  fact  of  the  ancestor  being  miss- 
ing for  a  period  exceeding  twelve  years,  constitutes  a  legal  title  to 
succession  on  the  part  of  the  heirs.  This  doctrine  was  recognized 
in  a  case  decided  by  the  Sudder  Dewanny  Adawlut,  on  the  25th  of 
April  1820  :  Reports  VoL  iii,  p.  28,  wherein  it  was  determined  that 
twelve  years  should  be  allowed  for  the  re-appearance  of  a  missing 
person,  after  which  his  death  will  be  presumed  :t  but  some  authori- 
ties maintain,  that  the  period  varies  with  reference  to  the  age  of  thd 
missing  person."  See  Note  to  Case  7,  Vol.  ii,  p.  dJt — Maen,  H.  L. 
VoL  I,  p.  2. 

*  Vide  Preoedents  pp.  28— SO,  87— S9,  and  43. 

t  This  btiQg  a  Bengal  case,  the  principle  inculcated  therein  should  be  taken 
to  be  aooording  to  the  Hindd  law  as  current  iu  the  Bengal  school. 

t  Tfaifl  note  is  to  bo  found  in  page  89  of  the  Precedeqts.    Q.  V. 
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Fjravaitiu.  23.  But  if  a  missmg  person  on  liia  retom  itftor 
the  lapse  of  the  period  allowed  for  his  re-appearano^ 
has  performed  the  expiatory  penanoe  prescribed  Iqr 
the  Shd$traf  then  be  is  not  treated  as  dead,  but 
restored  to  the  rights  of  the  living,* 

Authority.  Thu8  the  funeral  obsequies  hayiog  been  performed  by 

mistake,  should  the  man,  ( so )  dead,  ever  return,  ( then )  let 
him  perform  the  rite  or  sacrifice  ( called )  *  dytMhmati*  and 
resume  (the  performaooe  of  sacrifice  on)  fire.-^(7AA4nd()^a-* 
parishiskta. 

A^Unority.  The  person,  whose  funeral  obsequies  have    been  per- 

formed upon  his  death  being  heard  of,  should  perforn^ 
expiation  (c)  according  to  the  Shdstra,  and  resume  the 
(performance  of  sacrifice  on )  fire/'  ''If  he  ( the  missing 
person )  return  alive,  let  ( his  kin  )  immerse  him  in  a  vessel 
full  of  clarified  butter,  ( then )  taking  him  up,  let  them  cause 
him  to  be  bathed,  and  his  initiittory  ceremonies,  &c.,  to 
be  performed.  Let  his  religious  rites,  which  take  twelve 
days  or  three  nights  to  be  completed,  be  performed :  (  next ) 
let  him  perform  ablutions  and  reo-marry  his  wife,  or  another 
(girl)  in  her  default.  Having  consecrated  the  sacnifioiai 
fire,  as  ordained,  let  him  perform  the  VrdkycuihJUmui  sacri- 
fice or  rite.  A|id  repairing  ta  inountains,  or  bills,  ih^re  let 
him  perform  the  dyushmati  yoga  by  offering  a  bei^t  to  In- 
drq,i  and  Agni;l  and  afterwards  let  him  perform  also  some 
other  sacrifices  or  rites  as  he  may  choose.* — VitIPP^JL  Manit 
cited  in  the  Hemddri,  See  Bhavishya  Purdna,  and 
Nimaya-^ndhu,  (Sans,)  pp.  415  &  416,  m  which  also  the 
above  texts  are  cited. 

• 

*  There  is  a  case  in  East's  Notes  {No.  85),  in  wl^iah  the  Paodits  declared 
that  *'  he  who  has  absented  himself  for  the  period  of  twelve  yeare,  and  of 
lyhom  qo  intelligence  has  been  raoeived  during  that  time,  must  be  oonsiderad 
as  certainly  dead ;  should  he  even  return  after  that  time,  he  had  forfeited  th« 
rights  of  Uie  living.*'  This  being  a  Bengal  case,  the  period  of  twelve  yean 
must  have  been  declared  for  the  missing  person's  re-appearance  without  any 
reference  to  his  age  and  relation.  But  as  to  his  forfeiting  the  rights  of  th« 
living,  it  must  have  been  declared  in  consideration  of  his  i)ot  peiSonniog  th« 
expiatory  penance. 

t  One  of  the  Hindd  deities,  who  presides  over  the  atmospheM  and  is 
regarded  as  the  Sovereign  of  the  (subordinate)  deities. 

t  By  '  AgfU"  ii  here  mewit  the  deity  who  is  the  regent  of  fire. 
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(^  Hete  by  '  expiation '  must  be  tiDderslood  the  re-per-     interpreu- 
(orfiMioce  of   the  initiatory  oeremomes  from  Jato-^-arma  ^i^n. 
to  marriage. — HemadrL 

24^  As  respects  the  missing  person  who  is  not  Vyamuo^. 
an  agnl-hotri,^  if  he  return  after  his  funeral  obsequies 
were  performed  by  mistake,  he  should  perform 
the  Sivastjfajfona  ;i  but  if  he  return  after  the  m^e 
iMeipt  of  the  intelligence  of  his  deaths  then  be 
dboald  perfonn  the  Charu-homa. 

But  with  respect  to  the  ( missing )  person  who  is  not  an   Authoritj. 
agni-hotrf*  common  swastyayana,  the  worship  of  HARiand 
«o  f<yrtb,  should  be  performed. — Chhandogya-'pariahishta. 

But  if  the  (missing)  person  is  not  an  agnuhotrf*  he  should  Authority. 
perform  the   Chdm^hi^ma  open   the  mere  receipt  of  thel 
kitelligence  oi  hie  devkih.^^AshwaUiyana, 

▲s  in  the  c^^e  of  co-parcenary,  union,  or  re-union^  sub- 
sisting, the  same  goods  which  appertain  to  one  parcener 
belong  to  another  likewise,  so  when  the  right  of  one  ceases 
by  his  demise,  those  g^ods  belong  exclusively  to  the  survi- 
vor, since  he  m  not  divested  of  his  ownership.  They  do  not 
belong  to  sueh  heir  of  his  as  has  no  right  by  birth,  since 
hiff  right  could  not  accrue  by  reason  of  the  deceased  dying 
without  a  several  right  vested  in  him.  In  other  words,  as 
tfie  deceased  had  his  right  in  the  whole  property  collec- 
tCvely  and  indiscrimiuately  with  his  surviving  co-parcener, 
it  ceased  at  the  cloi^e  of  his  existence,  and  as  no  several 
of  itidMdual  right  could  be  Created  without  a  partition,  he 
letft  no  sufeh  right  in  the  undivided  property  to  devolve  otf, 
aod  vest  in,  M»^  beif  of  his  wbo  had  no  right  by  birtfar, 
or  who0»  heriiatjie  right  is  not  UB-obstructed.^    Tfaerefoi^e,-^ 

26.    TTpon  the  death  ( natural  or  civil )   of  an  VyavoiM. 
undivided  or  re-united  co-parcener  ( be  he  a  son, 

*  Agmirhotri,  composed  of  agni  ( fire )  and  hotH  (  iocr^ficer  \  signifies  one 
wlio  ibaiuuins  sacrinoial  fire  and  performs  sacrifice  on  it. 

f  The  aTenion  of  evil  by  the  recitation  of  M onlnw.  Th6  benediction  of 
*  JhiAflMna-after  prsseatsftaon  of  offerrngs. 

%  See  cmU,  pp.  12  and  13. 
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brother,  or  the  like  )  without  a  son*  his  widow  and 
the  rest,  having  no  right  by  birth,  have  no  heritable 
right  in  what  the  deceased  had^  but  the  surviving 
parcener  would  own  the  whole  joint  estate  by  sur- 
vivorship.t 

Auihoritj.  From   its  being    laid   down  that   a  widow  becomes  en- 

titled to  succeed  where  the  husband  dies  divided,  it  is 
understood  that  where  the  husband  dies  undividedy  his 
fatiier^  brother,  or  the  like,  who  lived  in  union  with  him, 
takes  the  property  of  the  son-less*  man. — Smri.  Chan. 
Chap.  XI,  Sect  i,  CI.  25. 

Authority.  "Therefore,  it  is  a  settled  rule    that  a  wedded  wife, 

being  chaste,  takes  the  whole  estate  of  a  man,  who  being 
separated  from  his  co-heirs  and  not  subsequently  re-united 
with  them  dies  leaving  no  male  issue/'^  By  this  dictum 
of  the  JUitdkshard  it  is  implied  or  rather  indicated  that,  the 
widow  of  an  undivided  or  re-united  parcener  has  no  heri- 
table right  in  what  her  husband  had.    And  she  having 


Annotationa. 
25.  It  is  perfectly  intelligible  that  upon  the  priDciple  of  sur- 
vivorship the  right  of  the  co-parceners  in  an  undivided  estate  should 
over-ride  the  widow's  right  of  succession  whether  based  upon  the 
spiritual  doctrine  or  upon  the  doctrine  of  survivorship.  According 
to  the  principles  of  Hindd  law,  there  is  co-parctenership  between  the 
different  members  of  a  united  family,  and  survivorship  following 
upon  it.  There  is  community  of  interest  and  unity  of  possession 
between  all  the  members  of  the  £Eimily,  and  upon  the  death  of 
one  of  them  the  others  may  weU  take  by  survivorship  that  in  which 
they  had  during  the  deceased's  life-time  a  common  interest  and 
common  possession. — Part  of  the  Privy  Council-judgment  in  the 
appeal  of  Kattama  Nachear  v.  Rajah  of  Shiva-gunga.— Fid^  Moore's  ' 
Indian  Appeals,  VoL  IX,  page  611. 

*  The  term  *  son  or  male  issue'  is  inclusive  also  of  a  grandson  and  great- 
grandson  in  the  male  line.  See  ante,  pp.  14, 17, 18,  19,  88,  47  and  Precedents 
pp.  58, 112,  219,  477,  478  and  495. 

t  See  Precedents,  pp.  19—22,  81—36,  41—48, 149  and  478—485. 
t  MiL  In.  Chap.  II,  Sect,  i,  §  89. 
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no  such  rights  a  fortiori  the  other  heirs,  who  are  inferior  to 
her,  have  no  right  to  inherit  from  the  deceased. 

iPASTAMBA :— The  father,  having  satisfied  the  eldest  Authority, 
son  with  one  article,  shall  give  equal  shares  to  his  liV' 
ing  sona'' — From  the  words  "  living,"  it  is  to  be  understood 
that  the  wife  of  a  deceased  son  shall  have  no  share  of  the 
heritage,  bat  her  son  is  entitled  to  a  share ;  because  a  son 
18  said  to  be  the  soul  of  the  father,  and  there  is  a  text  by 
virtue  of  which  a  person  is  heir  to  his  grandfather. — Vi. 
ChL  p.  232. 

26,  The  heritable  right  of  the  son*  in  the  property  of  ry«ww«U 
bis  undivided  father  who  died  a  co-parcener  and  joint  owner 
of  the  undivided  estate  has,  however,  been  recognised  by 
xeason  of  his  being  consubstantial  with  his  ancestor  and 
representative  of  his  person,  and^  having,  by  birth,  a  right 
in  the  ancestral  estate.-f- 


Annotatioiis. 

S5.  A  xe-nniied  parcener  dying  while  the  re-nnion  oontinues,  leav- 
mg  no  iasne,  but  a  widow,  according  to  the  Mit6kBhar6,  she  is  entitled 
to  maintenance  only  ;  the  deceased's  share  vesting  by  suryivorship  in 
his  co-parceners,  it  being  affirmed  by  Vichaspati  Misra,  that  all  texts 
soggesting  her  succession,  in  preference  to  them,  relate  to  the  estate 
of  a  husband  who  has  made  a  partition  with  his  brothers. — Stra, 
H.  L.  VoL  I,  (2nd  Ed.)  page  234. 

25,  26.  The  preferable  right  of  the  surviving  parceners  may  be  de- 
duced by  inference  that  "  the  same  goods,  which  appertain  to  one 
brother,  belong  to  another  likewise,"  and  that  "  when  the  right  of 
one  oeafles  by  his  demise,  those  goods  exclusively  belong  to  the 
survivor,  since  his  ownership  is  not  divested."  But  according  to 
both  schools  of  Hindd  law,  the  right  of  siurvivorship  is  not  absolute, 
sad  the  undivided  share,  according  to  both,  descends  to  his  sona — 
Part  of  the  decision  in  Virctswdmi  Ordmini  v.  AyyiSrswdmi  Ordmini 
Mad.  H.  C.  R.  Vol.  I,  p.  476. 

*  The  term  son  ia  indosive  also  of  a  grandson  and  great-grandson  in  the 
male  line.  See  ante,  pp.  14,  17,  18, 19,  88,  and  47,  and  Precedents  pp.  58, 
112,  219,  477,  478  and  495. 

t  See  ante  pp.  12—15,  and  Succesdoh  of  soda,  grandflons  and  great-graad- 
■oBt  in  the  male  line. 
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Authority.  L  Veda :— His-self  is  truly  bom  a  80ii.^9ee  Dc^  Mim, 
Chap.  IV,  §  13. 

AttUioritj.  IL    BhArcOa :— "  He  ( the  sob  )  is  ( as  it  wer^ )  that  very 

person,  by  whom  produced.-— See  Jbid. 

Authority.  HI.    Man0:— The    husband^    after    conception   by  hia 

wife,  becomes  himself  an  embryo,  and  is  born  a  second  tioM 
here  below,  for  which  reason  the  wife  is  called  'jdyd/  siacer 
by  her  be  is  bom  (jdyate)  again. — Chap.  IX^  y.  5. 

Authority.  IV.     Sankha  and  LiKHTTA:— Let    a    priest    take    the 

hand  of  a  woman  equal  in  class ;  the  bodies  of  bis  ancestors 
are  born  again  of  her.  Let  him  figuratively  address  hi« 
own  soul  in  the  person  of  his  son  :— *'  Sprung  from  ( my  > 
several  limbs,  especially  from  the  breast,  thou,  my  soul^  art 
called  *80fi':  mayest  th6u  live  for  a  hundred  years  I  For 
the  benefits  conferred  on  parents,  thou^  my  soul,  art  called 
'  son  '/  because  thou  deliverest  {trdyaae)  from  the  hell  called 
*put*  therefore,  thou  art  named  'put-tra  (liell-deliverer.)^ '^ 
A  father  is  exonerated  in  his  Iife-'time  from  the  debt  of  his 
own  aneestors,  upon  beholding  the  countenance  of  a  living 
sen  :  he  becomes  entitled  to  heaven  by  tl>e  birth  of  his  son, 
upon  whom  his  own  debt  devolves. — liatndkara^  See  Coleb. 
Dig.  VoL  lU,  ( Lon.  Ed., )  p.  157.    But,— 

V$afmM.  27.  If  an  undivided  proprietor  left,  at  Ms  death,  any 
property  separately  acquired  by  him,  or  vested  in  hitn,  his 
widow  or  any  other  heir  ( as  the  case  may  be  )  is<  entitled  to 


AnnotatioxiB. 


SS--fi7.  On  the  death  of  a  Hindti  parcener,  thesaooession  to  hie 
tights,  with  the  exception  of  property  i^paraidy  acquired  by  him^ 
vests  in  the  other  remaining  members, — ^his  sons,  if  he  leave  aay, 
representing  him  as  to  his  undivided  rights,  while  the  females  of 
his  family  continue  to  depend  on  the  aggregate  fund,  and  under  the 
general  protection,  till  a  paWt^to/»  takes  plaje,  which*  may  nevef 
happen.<-'/&ici  p.  190. 
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inherit  such  property^  the  same  not  forming  part  of  the 
joint  estate.* 


AnnotationB. 


S7«  In  a  united  Hindtl  fiunily  where  there  is  anoestral  property, 
and  one  of  the  members  of  the  fkmilj  acquires  wparate  estate  ;  on 
the  death  of  that  member  )9uoh  separately  acquired  estate  does  not 
fall  into  the  common  stock,  but  descends  to  the  male  issue,  if  any, 
of  the  acquirer,  or  in  default,  to  his  daughters,  who,  while  they  take 
their  Mher's  share  in  the  ancestral  property,  subject  to  all  the  rights 
of  oo-parceners,  inherit  the  self-acquired  estate  free  from  such 
right8.-*Part  of  the  Priyy  Council's  Judgment  in  Kattama  Naohear. 
Vid^  Moore's  Indian  Appeals,  YoL  IX,  p.  639. 

*  See  Precedents,  pp.  244—251,  and  also  the  Precedents  in  Daughter's 
■ucoeMion. 
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OHAFTEB  n. 

ON  THE  EFFECTS  OF  CO-PARCENARY  AND 
CO-ORDINATE  RIGHT,  &c. 


Vyamuthd, 


Authority. 


SECTION  I. 

On  the  Extent  and  Effects  of  the  Bight  and 
Power  of  a  Father  and  Son,*  over  Ances- 
tral AND  OTHER  PROPERTY. 

28.  In  the  paternal  grandfather's  property(/) 
the  ownership  of  the  father  and  son  is  the  same 
or  equal,  t 

TijNAVALKTA  : — The  ownership  of  the  father  and  son  (a) 
is  the  same  in  land  (b)  which  was  acquired  by  the  grand- 
father(c),  or  in  a  (nirbandha)  corody(ci),  or  in  {dravyam) 
chattels(6)i  which  belonged  to  him.]: 


Annotatloiis. 

28.  But,  though  real  and  personal  property  so  fiu*  class  together, 
and  are  not  distinguishable,  great  importance  (as  has  been  already 
stated)  is  attached  by  it  to  land,  in  which  in  particular  the  sons  are 
considered  as  possessing  a  special  interest ; — having,  with  their 
father,  by  birth,  according  to  the  doctrine  of  the  Mifaikflhar^  pre- 
valent in  the  Peninsula,  and  North  of  India,  so  &r  a  co-ordinate 
light  in  that  part  of  it,  which  is  ancestral,  that,  if  he  thinks  proper 
to  come  to  a  partition  in  his  life-time,  (a  disposition  of  property,  the 
particulars  of  which  will  be  seen  in  a  subsequent  Chapter,)  he  must 

*  The  term  **  son"  is  inclusiye  also  of  the  grandson  and  great-grandson  in 
the  male  line.  See  ante,  pp.  14, 17,  18,  19,  88  and  47  and  Procedentis  pp. 
58, 112,  219,  477,  478  and  495. 

t  See  Precedents,  pp»  6,  15, 16,  44—59, 101  and  105. 

t  MU,  In.  Chap.  I,  Sect,  y,  §  8;— 5mrt.  Chan,  Chap.  VIII,  CL  18  j— Fyav. 
JIayU.  Chap.  IV,  Sect,  i,  §  3  ;—  Vir,  Mi.  Sant,  pp.  567—668. 
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(6)  'Land']  A  rioe-field  or  other  ground. — Mit,  Chap.  I, 
Sect.  V,  §  4. 

(a,  c)  Here  the  term  '  father '  includeB  also  the  paternal  grand- 
father, and  paternal  great-grandfather,  and  the  term  'bou'  in- 
dicates also  a  grandson  and  the  great-grandson  whose  father  and 
grand-father  are  dead.* 

This  does  not  mean,  that  the  reason  of  the  acquisition 
of  ownership  is  found  in  the  grandfather's  death,  and 
not  in  the  production  of  a  son:  for  (if  it  did),  such 
ownership  would  be  wanting  in  case  no  grandson  were  to 
be  born  to  him  up  to  the  time  of  his  death.  In  this  way, 
therefore,  either  the  word  grandfather  is  of  no  use  (  in  the 
argument) ;  or  it  follows  a  fortiori  {prasakteh)  that  there 
is  no  equal  ownership  in  (property)  acquired  by  the  great- 
grandfather, and  other  (more  remote  ancestors).  And  the 
argument  of  '  cause  and  effect' might  here  be  repeated. — 
Vyav.  Mayii.  Chap.  IV,  Sect,  i,  §  3. 


Annotationai 


divide  it  as  directecTby  law  ;  that  is,  give  them  and  himself  equal 
fihares :  nor  is  it  in  his  power  to  alienate  any  considerable  portion  of 
it  without  their  concarrence.  It  is  according  to  the  doctrine  of  this 
school,  like  dignities  with  us,  inherent  in  the  blood ;  an<3,  therefore, 
so  far  as  regards  the  interest  of  parceners,  unalienable. — Stra.  H.  L. 
Vol.  I,  ( Ist  Ed.)  page  15. 

29.  The  inchoate  right  that  has  been  alluded  to  renders  the  sons, 
as  has  been  seen,  in  some  sort,  co-proprietors  with  the  father  of  the 
family  property,  to  the  extent  of  giving  them,  under  particular 
circumstances,  claims  upon  it  in  his  life,  which,  consistently  with 
the  spirit  and  intention  of  the  law,  it  is  not  in  his  power  altogether 
to  bar.  Vesting  in  them,  however,  by  birth,— they  attach  more 
upon  that  part  of  it  that  has  been  inherited  by  him,  than  upon 
what  he  may  have  himself  acquired  ;  the  title  to  property  descended 
from  ancestors  being  considered  to  be  in  him  and  them,  so  far  the 
same.— ^<rtt  fl.  L.  Vol.  I,  t2nd  Ed.)  p.  177. 

*  See  ante,  pp.  U,  17, 18, 19,   47,  and  Frecedents,  pp.  58,  112,  219,  477, 
478,  and  495. 
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(d)  *  A  corrody'  ]  So  many  leavea  receivable,  from  a  planta- 
tion, of  betle  pepper,  or  bo  many  nuts  from  an  orchard  of 
areca.-— iftf.  In.  Chap.  I,  Sept  v,  §  4. 

What  is  fixed  is  corrody  f^ni-5a7i(2Aa),-— constant  ipoome  out  of 
a  mine  and  so  forth. — Ratndkara. 

A  corrody  (ni-landha)  signifies  a  permanent  allQwance  received 
fron^  saleivble  articles  in  virtue  of  an  agreement  or  promise.* 
Smri.  Chan.  Chap.  VIII,  §  1& 

{e)  *  Chattels']  Gold,  sliver  or  other  movables. — Mk.  In.  Chap. 
I,  Sect.  V,  §  5. 

In  such  property,  which  was  acquired  by  the  paternal  graudr 
father,  through  acceptance  of  gifls,  or  by  conquest,  or  other 
means,  (as  commerce,  agriculture,  or  service,)  the  ownership  of 
father  and  son  is  notorious.  For,  ox  beci^uaei,  the  right  is  equals 
or  alik^. — IW,  §  5. 

Authority.  KAtyAtana  :— Pfi^temaJ  grandfather's  property(/)  vests 
equally  both  in  the  son  and  father. — Smri.   Chan.  Chap. 

vm,  CL17. 

Authority.  ViSHNU :— In  the  cf^e  of  paterqal  grandffither  s  pro- 
perty (/),  the  ownership  of  tne  father  and  the  son  is 
equal.— Smri.  Chan.  Chap.  VIII,  CL  20. 

VyoiViuthd.  29.  (/}  By  "  paternal  grandfather's  property,  or  ances- 
tral estate  (  poitdmaha  dhana)**  is  understood  not  only  the 
property,  movable  and  immovable,  acquired  by,  or  descea- 
ded  from,  th^  patern^d  grandfather  or  great-grandfather,t 
but  also  the  accumulations  of  the  income  thereof,  and  also 
the  ancestral  property  recovered  with  the  aid  of  such  accu- 
mulations, as  well  as  any  other  property  acquired  therewith,J 
the  son,  grandson  and  great-grc^ndson  in  the  n^ale  line  hav- 
ing in  all  these  a  right  by  birth^  and  equal  ownership  with 
the  father  and  the  rest.f 

*  A  corrody  signifies  what  is  fixed  by  a  promise  in  this  form  :  **  I  will  give 
thatiu  evpry  (month  of)  Kdrtiki."—:!)^  bh4^  Chap.  11,  §  18. 

A  corrody]  Any  thing  which  has  been  promised,  deliverable  annually  or 
monthly,  or  at  any  other  fixed  periods.— ^ri  Krishna  Tarkdhmkdra's  com* 
mentary  on  the  Ddya-hhdga. 

t  See  anU,  pp.  14, 15, 18, 19«  also  PreQedent^  pp.  112,  217—219,  and  alao^ 
descriptions  of  Ance^itral  and  Acquired  property  in  the  Book  on  Partition. 

:;:  See  Precedents,  pp.  18, 112, 134, 135,  217— i219,  477  &  478. 
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Tbe  ownership  of  a  father  and  a  son  being  the  same  or 
equcU  in  the  paternal  grandfather's  or  ancestral  property, 
real  as  well  as  personal,  and  such  property  vesting  equally 
in  both  the  son  and  the  father,  as  ordained  by  YlSHNU* 
TiJNAVALKTA,  KltTiTAKA,  and  Others  *  it  has  been  deter- 
mined that — 

30.  A  father  cannot  of  his  sole  authority  or  in-  VuwhuM. 
dependent  act  alienate  joint  ancestral  property.f 

The  grandfather's  own  acquisition   also  should  mot  be  Authority. 
given  away  while  a  son  or  grandson  is  living. — Mit  In. 
Chap.  I,  Sect,  i,  §  24. 
• 

**  The  ownership  of  the  father  and  the  son  is  the  same  in  Authority. 
land  which  was  acquired  by  the  grandfather,  or  in  a  corrody, 
or  in  chattels  (which  belonged  to  him.)"  ''  Ownership  is  tbe 
same'*  herein  the  father  has   neither  a  larger  sbare^  nor  can 
he  give  it  away  at  wilLi. — The  Batndkara. 

31.  A  father  cannot  also  alienate  his  own  ac-  vyavattkd. 
quired  immovahle  property  and  hipeds  without  the 
consent  of  all  his  sons.§ 


Annotationa. 

30,  31.  On  immovable  property,  mch  bb  land  or  oorrodies, 
ditidren  may  be  long  sabeisted.  As  it  causes  unlimited  production 
of  wealth,  it  is  called  an  estate,  or  funds*  for  support :  the  loss  of  it 
is  pronouQcM  dishonorable  in  a  text  of  NIrada  (xii) ;  and  the 
gift  of  it,  without  the  assent  ot,  sons  and  others  using  the  estate, 
is  called  *  loss '  in  this  text :  Now  a  slave  is  such  ;  for  by  agriculture 
or  the  like,  he  is  able  to  gain  much  wealth  for  his  master. — Coleb. 
Dig.  Vol.  II,  ( Lon.  Ed.)  page  141. 

30, 31.  The  disposal  of  the  land,  whenoetoever  derived,  must  in 
general  be  subject  to  their  ( the  sons')  control ;  thus,  in  effect,  leav- 
ing him  (the father)  unqualified  dominion  only  over  personaUy 
aegtUred.'^ira,  H.  L.  Vol.  I,  (2nd.  Ed.)  p.  20. 

*  See  anU  pp.  82—84. 

t  See  Precedents,  pp.  6,  44—  66, 105,  110,  US— 118. 

$  Vide  Coleb.  Dig.  Vol.  Ill,  (Lend.  Ed.)  p.  85,  and  Precedents  p.  47. 

§  VUte  Precedents  pp.  98, 116, 121,  122, 128. 
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Authority.  But  he  (the  father)  is  subject  to  the  control  of  his  sons 
and  the  rest,  in  regard  to  the  immovable  estate,  whether 
acquired  by  himself  or  inherited  from  his  father  or  other 
predecessor.  Since  it  is  ordained,  *'  Immovables  and  bi- 
peds (gr),  though  acquired  by  the  man  himself,  (there  is)  no 
gift  or  sale  {h)  of  them,  without  convening  all  the  sons."* 
"They  who  are  born,  they  who  are  yet  nnbegotten,  and 
they  who  are  actually  in  the  womb,  require  the  means  of 
support,  (there  is)  no  gift  or  sale  of  them.t— J^i^.  In.  Chap.  I, 
Sect,  i,  §  27. 

Authority.  This  text :  "  Though  immovables  and  bipeds  (g)  have 
been  acquired  by  the  man  himself,  there  is  no  gift  or 
sale  {h)  of  them  without  convening  all  the  sons,"  is  only  a 
prohibition  against  their  gift,  sale  or  the  like,  not  against 
the  ifcse  of  them.— -Fj/av.  MayA.  Chap.  IV,  Sect,  i,  §  5. 

(g)  'Bipeds']  Slaves  employed  in  cultivation.-^Coleb.  Dig. 
Vol.  II,  (Lou.  Ed.)  pp.  113  &  114, 

(^,  d)  Bipeds  and  corrpdy,  though  movables,  are  cofisidered 
as  real  property  in  consequence  of  their  alienation  being  governed 
by  the  rule  which  governs  the  disposition  of  inmiovable  prty- 
perty.— Fwftf  Coleb.  Dig.  (Lon.  Ed.)  Vol.  II,  p.  141  and  Vol.  Ill, 
page  434. 

Remark. — The  last  portion  of  both  the  above  texts  of  YiJNAVAir 
KTA  and  Vtasa,  which  is  Tendered  by  MessriB.  Colebrooke  and 
Borradaile  by  '^  a  gift  or  sale  of  them  skovM  not  be  made "  la 


Annotations. 


30,  31.  But  that  even  a  sole  owner,  in  respect  of  land,  whether 
hereditary  or  o/cquired,  having  a  family,  cannot,  by  any  act,  without 
their  concurrence,  deprive  his  sons  of  their  legal  shares,  nor  the 
rest  of  a  sufficiency  for  their  maintenance.  And  that,  where  there 
is  no  land,  they  must  all  be  provided  for,  to  that  extent,  out  of  his 
personalty,— Stra.  H.  L.  Vol.  I,  (2nd  Ed.)  p.  261. 

*  This  text  of  YXjnavalkta  is  founded  on  the  consideration,  that  immov- 
able property  is  called  the  source  of  maintenauce ;  consequeDtly,  the  loss  of 
the  estate  or  means  of  subsistence  when  it  is  alienated  with  the  consent  of 
those  who  partake  thereof,  shall  not  be  impugned  as  a  fault.'Coleb.  Dig. 
Vol.  II,  (liOn.  Ed.)  p.  118,  and  Vol  III,  page  484. 

t  VriSA  cited  in  other  compilations: 
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"naddnion,  na  cha  vtkrayah"  the  verbatim  tranfilaton  of  'n^bich 
18  ''do  gift  and  no  8a1e":  So  from  the  plain  wording  of  it, 
the  above  Samkrit  phrase  means  a  positive  ordinance  not  to  make 
a  gift  or  sale  of  such  property,  and  not  a  moral  duty  as 
indicated  by  the  learned  Translators  by  prefixing  the  n^ord 
''should  "  to  the  verb  left  to  implication ;  I  have,  therefore,  con- 
sidered it  proper  to  render  the  phrase  literally  ;  and  to  supply  the 
implied  verb  which  is  in  Sanskrit,  "w/'  and  not  "should  be 
made." 

It   is    declared   in    the    \vork    called   '  Prakdsha,*  that  Authority. 
^immovable  and  biped  property,   even   if  these   be  self- 
aequiredy  cannot  be  sold  or  given  away  without  the  consent 
of  the  sons. — Vi.  Chi,  p.  309. 

Although  a  son  and  grandson  have,  by  birth  alone,  owner-  Authority. 
ship  in  the  grandfather's  property,  yet,  under  the  texts 
cited,  since  sons  are  dependent  on  their  father  in  regard  to 
the  paternal  estate,  and  the  father  has  a  predominant 
interest  as  it  was  acquired  by  himself,  the  sons  must  ac- 
quiesce in  the  father's  disposal  of  his  own  acquired  property 
(^ker  than  vrnmovahles  and  UpecU  (the  disposal  whereof 
is)  restricted  by  the  teit  "  inraiovables  and  bipeds  "  &c.,  al- 
ready cited  (p.  36),  but  in  regard  to  the  grandfather's 
estate,  there  is  power  ( vested  in  the  grand^son  )  of  interdic- 
tion to  prevent  (illegal)  alienation. — VLMi,  (Sans.)  p.  177. 

82.  The  expression  "  though  acquired  by  the  man  him-  Vyavoiikd. 
mI/,  there  is  no  gift  or  sale  of  them  without  convening  all 
the  sons,"*  implies  that  (t /or/iori  no  alienation  of  ancestral 
property  is  to  be  made  by  a  father  without  the  consent  of 
his  sons,  and  that  for  the  alienation  of  such  property  the 
consent  of  sons  is  necessary.f 


Annotations. 
32.    Thus  in  Bengal,  a  num  may  ivake  an  unequal  distribution 
among  his  sons  of  his  personally  acquired  property,  or  of  the  an- 
cestral movable  property  ,-  because,  though  it  has  been  enjoined  to  a 
&tfaer  not  to  distinguish  one  son  at  a  partition  made  in  his  life^im^, 

*  Oontslned  in  the  foregoing  text  of  TXjnayalkta,  p.  36. 
t  See  Precedents  pp.  44,  49-  06, 86,  94, 116—118, 178. 
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And  from  the  expression  ''  there  is  no  gift  nor  sale  without 
conveDing  all  the  sons  "  ( p.  36 ),  it  is  implied  that-*^ 

Vyavatikd.  33.  A  father  can  with  the  consent  of  his  sons  alienate 
property  inherited  from  his  father  or  paternal  grandfather* 
as  well  as  the  real  property  acquired  by  himself^  and  not 
otherwise.'!' 

Authority.  Thus  MiTRA  MiSRA  :— ''  Though  acquired  by  the  man 
himself"  (p.  36)  by  the  use  of  this  expression  it  has  been 
shown  that  d  fortiori  consent  of  sons  is  necessary  for  (the 
alienation  of)  the  paternal  grandfather's  property.— Fl  Mi. 
{Sana.)  page  181. 

Authority.  VicHASPATi  MiSRA : — ^The  assent  of  the  co-heirs  is  re- 
quired in  the  ( alienation  of )  joint  ancestral  property 
whether  movable  or  immovable.— Fi.  Chi  Sans.  p.  38. 

Authority.  MlTRA  MiSRA : — Let  a  father  certainly  with  the  consent 
of  his  sons  make  a  gift  or  other  disposition  of  the  immov- 
able property  acquired  by  him  or  descended  from  the 
paternal  grandfather^  under  authority  of  the  text  already 
cited  :  (viz.,)  '' Immovables^  bipeds/'  &c.,  (p.  36.) — Vi  Ml, 
Sans,  page  182. 

Authority.  VicHASPATi  MiSRA  : — But  what  isgoint  with  others  may 
be  given  with  their  consent— Fi  Chi.  Sana.  p.  37. 


Annotations* 
nor  on  any  aooonnt  to  exdade  one  from  participation  without 
safiELcient  cause  ;  yet,  as  it  has  been  declared  in  another  place  that 
the  father  ia  master  of  all  movable  property,  and  of  his  own  acquisi- 
tions, the  maxim  that  *  a  fact  cannot  be  altered  by  a  hundred  texts ' 
here  ( t.  e.  in  Bengal }  applies  to  legalize  a  disregard  of  the  injunc- 
tion, there  being  texts  declaratory  of  unlimited  discretion,  of 
equal  authority  with  those  which  condemn  the  practice.  In  other 
parts  of  India,  where  the  maxim  in  question  does  not  obtain,  the 
injunction  applies  in  its  fttU force,  and  any  prohibited  alienation 
would  be  considered  t?^a^— Macn.  H.  L.  Vol.  I,  pp.  14  ft  15.  ( See 
the  Annotations  under  Vifavtuthd  43.) 

•  See  FracedentB  pp.  44,  49—56,  86,  93,  94, 116—118, 178. 
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Further,  from  the  use  of  the  word  all  in  the  same  text  of 
YijNAVALKYA  (p.  86),  it  must  be  understood  that— 

34.    A  father  is  incompetent  to  alienate  ancestral  pro-  VtfaimUid, 
property  and  his  self-acquired  real  property  without  the 
consent  of  any  (and  not  all)  of  his  sons.* 

As  otherwise,  the  word  all  would  be  meaningless  or  nu-  Somoh. 
gatory,  which  it  cannot  be  by  reason  of  all  the  sons  having 
by  birth  a  right  in  such  property  and  a  power  of  prohibit- 
ing any  ilWal  alienation  thereof  by  their  father  or  grand- 
father^ as  will  be  subsequently  seen.t 

PrajJLpati  : — Whatever  act  is  done  in  respect  of  immov-  Authority, 
able  property^  without  the  consent  of  the  co-heirs,  every  such 
act  is  to  be  considered  as  not  done,  even  where  or^e  of  the 
co-heirs  does  not  consent  to  it. — Smri.  Chan.  Chap.  YII^ 
Gause  45. 

Consequently,--* 

36.  For  the  validity  or  completion  of  an  alienation  by  Vycmsthd. 
a  fiskther  of  such  property  as  the  above,  it  is  necessary  that  the 
same  be  consented  to(i)  by  all  of  the  qualified  orcapable(^') 
sons,  and  subsequently  ratified  by  the  then  minors  after  their 
attaining  majority  as  well  as  by  the  other  co-heirs  or  co-par- 
ceners whose  consent  could  not  be  had  at  the  timcj 

(i)  Non-prohibition  or  silence  is  also  consent  on  account  of 
the  maxim :  ''  The  intention  of  another,  not  prohibited,  is  sanc- 
tioned.''—/>a.  Ch(L  Se<^t.  i,  §  31.    See  Precedents  pp.  190—192. 

(j)  From  the  term  ''qualified  or  capable '' it  is  implied  that 
the  consent  of  those  who  are  disqualified  or  incapacitated  for  any 
of  the  defects  causing  disherison,  or  from  nonage,  is  not  required 
to  render  such  alienation  valid  or  complete,  though  it  is  requisite 
that  the  then  minor  should  ratify  it  after  coming  of  age.§ 


•  See  Precedents,  pp.  fiS,  186, 188,  178,, /f  •  •' 
f  Vide  Vyawuthd  45  and  the  authoiitiei  &o.  relative  thereto. 
t  See  Precedents,  pp.  44—55,  108,  186, 128, 188, 178, 190  Ac. 
fj  See  the  Chapter  on  Minority  and  that  on  Exclusion  from  Inheritance. 
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VifavasM.  37,  (fe)  The  term  "sale*"  must  be  taken  to  comjjHrehend 
also  hypothecation  or  mortgage,  the  same  partaking  the 
nature  of  a  sale,  and^  in  consequence^  having  been  included 
in  the  exceptions  of  sale.-}* 

Exceptions:— 

vyavasthd,  38.  A  father,  without  the  consent  of  his  son 
and  the  rest,  is,  however,  competent  to  dispose  of 
effects  other  than  real  property  for  indispensable 
acts  of  duty  (Q,  and  for  purposes  warranted  by 
texts  of  law — as  gifts  through  affection,  support  of 
the  family,  relief  from  distress,  and  so  forth.f 

Authority.  ^^  ^s  ^  settled  point,  that  property  in  the  paternal  and  an- 
cestr3.1  estate§  is  by  birth,  still ||  the  father  has  independent 
power  in  the  disposal  of  effects  otlier  than  immovables  (k), 


AnnotationB* 
38.  And,  even  of  movables  that  have  descended,  such  as  pre- 
cious stones,  pearls,  cloibhes,  ornan^ents,  or  other  like,  effects,  any 
alienatioD,  to  the  prejudice  of  heirs,  should  be,  if  not  for  their 
izamediate  benefit,  at  least  of  a  consistent  nature.  They  are  allowed 
to  belong  to  the  father,  but  it  is  under  the  special  provisions  of  the 
law.    They  are  his  ;  and  he  has  independent  power  over  them,  if 

*  At  page  86. 

t  F«fo— pp.  41,  42,  and  Precedents  pp.  61,  62,  79,  Ao. 

t  Vide  Annotations  under  Vyavagth4s  45  and  58,  and  Precedents  p.  98. 

§  Here  by  the  term  "  ancestral  estate**  most  be  understood  property  des- 
cended from  the  paternal  grandfather,  or  hia  father,  for,  wherever  a  son  htm 
right  by  birth  in  his  father^s  ancestral  property,  there  the  SanBkrit  term  used 
for  it  is  "poUdnaha  dhana,**  (which  literally  means  '  property  appertaining 
to  the  paternal  grandfather,)  the  expression  "  ancestral"  by  which  the  word 
'poitdmaka*  is  rendered,  must,  therefore,  mean  'ancestral  eat-parte paiemd  and 
not '  ancestral  ex^parte  matemd/  in  which  a  son  has  no  right  by  birth.  (See 
Vyavaatkdliio,  29* 

II  It  does  not  appear  why  Mr.  Colebrooke  has  omitted  to  translate 
the  word  "  tathdpC*  {still  or  yet) ;  which  is  in  the  original  just  before  the 
word  *'  father,"  and  has  inserted  within  parenthesis  the  word  **  although**' 
and  put  the  verb  (have)  in  the  subjunctive  mood,  as  by  his  so  doing  the 
meaning  of  the  text  seems  to  be  somewhat  altered.  In  order,  theirefore^  to 
give  the  signification  which  the  text  naturally  bears,  I  have  inserted  the 
translation  of  the  word  "  tathdp^  as  it  ^  in  the  original,  and  rejected  the 
word ''although." 
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for  indispensable  acts  of  duty  (l)  and  for  purposes  prescribed 
bj  texts  of  law,  as  gifts  through  affection,  support  of  the 
family,  relief  from  disti'ess,  and  so  forth. — MU.  In.  Chap.  I. 
Sect,  i,  §  2t. 

(k)  Here  also  by  the  term  ^<  other  than  immovahles"  or 
''moTable  elitat 6,**  mutot  be  Understood  effects  other  than  bipeds 
and  corrodiett,  aS  well  as  land,  the  two  former  being  treated  in 
law  as  real  or  immovable  property.* 

(l)  '  Indisitensable  duties^]  Payment  of  just  debts,  revenue^ 
the  giving  of  a  daughter  in  marriage,  and  so  forth. 

But  he  (the  father)  is  subject  to  the  control  of  his  son 
and  the  rest^  in  regard  to  the  immovable  estate  whether 
acquired  by  the  man  himself  or  inherited  from  his  father  or 
other  predecessor.  (Mit.  In.  Chap.  I,  Sect,  i,  §  27,)  Never- 
tbele^B, — 

39.  A  father  or  grandfather  even  without  the  con-  v^mHuM. 
sent  of  his  son  and  the  rest  is  competent  to  conclude 
a  gift,  or  other  disposition  of  real  property,  if  any 
calamity  affecting  the  family  require  it,  or  support 
of  the  family  render  it  necessary,  also  for  payment 
of  revenue,  9Xid  just  debts  or  the  like,  for  the  perfor- 
mance of  obsequies  of  the  father  or  the  ]ike(mj,  for 
the  mftcriage  of  a  daughter  or  the  like,  and  for 
obheat  indisjpNstDsable  duties,  religious  or  secular,  f 


Annotations. 
such  it  can  be  called,  seeing  that  he  can  dispose  of  them  onljf  for 
impenouM  aat$  of  dutffy  and  purposes  warrcmUd  hy  texts  of  law  ; 
while  the  disposal  of  the  land,  whencesoever  derived,  must  he  in 
general  subject  to  their  control ;  thus,  in  effect,  leaving  him  unqnali* 
fied  dominion  only  over  personalty  acquired.— ^^ra.  H.  L.  Vol.  I, 
(8nd  Ed.)  p.  20. 

*  Se(9  OR^  p.  86,  tt  postt  p.  48. 

t  See  Uie  Chapter  on  debts,  and  Precedents  pp.  9,  tfi.  66,  61,  62.  63,  72 
H  1<>^,  IW,  122, 186— 188,  i76, 18l-a86,  ac  »     .     »     , 
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Authority.  Vrihaspati: — Even  a  single  individual  may  oondude  a 
donation,  mortgage  or  sale  of  immovable  property  daring  a 
season  of  distress^  for  the  sake  of  the  family,  and  especiaUy 
for  pious  purposes. — Cited  in  the  RatfiMara,  Vivddo^ 
chintaTnam,*  Mitakahard^f  &c. 

Authority.  The  meaning  of  that  text  is  this  :  while  the  sons  and 
grandsons  are  minors,  and  incapable  of  giving  their  con- 
sent to  a  gift  and  the  like ;  or  while  brothers  are  so^  and 
continue  unseparated;  even  one  person,  who  is  capable, 
may  conclude  a  gift,  hypothecation,  or  sale,  of  immovable 
property,  if  a  calamity  affecting  the  whole  family  require 
it,  or  the  support  of  the  family  render  it  necessary,  or  in- 
dispensable duties,  such  as  the  obsequies  of  the  father 
or  the  like  (m)  make  it  unavoidable.— Jfit  In.  Chap.  I. 
Sec.  i,  §  29. 

(m)  Here  by  the  term  ^  or  the  like''  is  to  be  understood  obse- 
quies of  a  mother  and  the  rest,  and  other  indispensable  duties 
religious  or  Becular.§ 


Annotations. 


39,  40.  The  concurrence  of  sons  in  the  alienation  by  the  father  of 
land,  however  derived,  as  required  by  the  Mitii,kBhar&,  is  dispensed 
with,  where  they  happen  to  be  all  minora  at  the  time,  and  the  tran- 
saction has  reference  to  some  distress,  under  which  the  fanuly< 
laboars,  or  some  pious  work  to  be  performed,  which  the  other 
members  of  it,  equally  with  the  father,  are  concerned  in,  should  not 

*  Vivddarchinidmani,  page  800. 

f  The  author  of  the  Mltdkshard  cites  the  above  text  without  mentioning 
whose  it  is :  the  learned  Translator,  however,  says  'Mt  is  Vrihaspatsi's^ 
dted  in  the  Jiatndhtara/'    See  MU.  In.  Chap.  I,  Sect  i,  §  28.    Nota 

t  ThiB  much  not  being  in  the  test  of  which  the  above  is  said  to  be  the 
meaning,  has  not  been  given  in  the  Vtr-mitrodoya,  Vivdda-Mntdmani  and 
other  works  of  high  authority  in  their  interpretation  of  the  above  text,  The 
Courts  of  justice  too  seldom  restricted  their  judgments  to  the  circumstance 
of  a  co-parcener  being  a  minor  or  otherwise  incapable  of  giving  consent  to  an 
fdienation,  but  have,  except  in  one  or  two. oases,  made  kgal  neeanty  the  cri- 
terion for  the  validity  of  alienation  of  joint  and  undivided  property  by  any 
of  the  co-sharers  thereof. 

8  See  Fteoedents  pp.  61, 62^  63,  72, 102,  IQSi,  122. 
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But  in  a  calamity  affecting  the  family,  any  person  ( of  Authority. 
tbe  fSEunily)  even  without  the  permission  of  another  is  compe- 
tent to  make  a  gift,  sale^  or  the  like,  even  of  immovable 
property,  the  support  of  the  family  being  indispensable.— 
V^^mttrodaya  (Sana.)  p.  181. 

When    any    common    danger    happens,    or    when    a  Aathority* 
daughter  of  the  family  is  to  be  married,  and  the  like^  even 
tbe  divided  immovable  property  can  be  given  or  sold,  by  a 
person  who  has  become  separated. — Vi.  Chi.  p.  809. 

"For  the  performance  of  religious  duties,'*  common 
to  tbe  heirs :  alienation  for  these  purposes  is  not  forbidden. 
Immovable  property,  a  corrody  (out  of  mines  or  the  Uke), 
and  slaves  (employed  in  husbandry)  are  subject  to  the 
same  rules.— Coleb.  Dig.  (Lend.  Ed.)  Vol  III,  p.  434. 

40.  Although  under  the  circumstances  or  necessitie's,  VffavaUid. 
or  for  the  purposes,  mentioned,*  a  father  or  the  head  of  a 
family,  without  the  consent  of  his  unseparated  sons  and  the 
resty  is  competent  to  alienate  movable  and  immovable  pro- 
perty descended  from  his  father  or  other  paternal  ancestor^ 
as  well  as  the  real  property  acquired  by  himself, .  yet  so 
much  only  of  such  property  can  be  alienated  by  him,  with- 
out their  consent,  as  is  necessary  to  meet  the  exigency,  or  is 
sufficient  for  the  purpose.  Should  he  alienate  more,  the 
alienation  of  the  portion  in  excess  is  invalid.t 


Axmotatione. 
be  delayed.  Sach  are  the  consecration  oi  sacrifieial  firea,  funeral 
repasts,  rites  on  tbe  birth  of  children,  and  other  prescribed  cere- 
monies, not  to  be  performed  without  an  expense,  in  which  the 
Hindus  are  bat  too  apt  to  indulge,  on  such  occasions,  to  excess. 
Urged  by  any  such  consideration,  and  the  sons  at  the  time  incompe- 
tent to  judge,  their  concurrence  may  be  assumed  ;  and  the  father 
vill  be  justified  in  acting  without  it,  to  the  extent  that  the  case  may. 
lequire.— ^ifo.  H.  L.  Vol.  I,  (2nd  Ed.)  p.  20. 

*  That  is,  those  stated  in  Vffomuikds  88,  39  and  the  authoritiei  &e.  relat- 
i?e  thereto. 

t  See  Precedents,  pp.  81—88  and  188. 
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It  has,  however,  been  determined  that^  for  the  perfor- 
mance of  such  religious  acts  as  are  not  positive^  but  optional 
he  can  alienate  only  a  small  portion. — Vide  Precedents, 
page,  59. 

Vyavattkd.  41'  Gif^  ^f  movable  property,  through  affection  being 
allowed  to  be  made,^  it  must  be  concluded  that  a  father  is 
incompetent  to  make  such  gift  of  real  property  without  th^ 
consent  of  those  descendants  who  have  by  birth  a  right  an4 
ownership  therein.f 

Authority.  By  favor  of  the  father,  clothes  and  ornaments  are  used, 
but  immovable  property  may  not  be  consumed  even  with 
the  father's  indulgence.— 4f it.  In.  Chap.  I^  Sect,  i,  §  21. 

Authority.  But  the  text  of  YiSHNXJ  which  mentions  a  gift  of  im- 
movables bestowed  through  affection,  must  be  interpreted 
as  relating  to  property  acquired  by  the  feither  himself  and 
given  with  the  consent  of  his  son  and  the  rest ;  for,  by  t)^ 
passages  (above  cited,)  as  well  as  others  not  quotedji  (vi2i^ 
'*The  father  is  the  master  of  the  gems^  pearls,  &c^'' tb^ 
fitness  of  any  other  but  immovables  for  an  affection^^te  gifi 
is  certain. — Mit*  In.  Chap.  Ij  Sect,  i,  §  25.  Purtherpr- 


Annotations. 


39.  Should  the  maiden  arrive  at  puberty  uomarried,  thromgh 
poverty,  her  father  and  the  rest  would  fall  to  a  region  of  punish- 
ment, aa  declared  by  holy  writ.  Thus  Yashishtha  says,  '^  So  many 
seasons  of  menstruation  as  overtake  a  maiden  feeling  the  passion 
ol  love  and  sought  in  marriage  by  persons  of  suitable  rank,  even  aa 
many  are  the  beings  destroyed  by  both  her  father  and  mother." 
This  is  a  maxim  of  the  law.-s-Ooleb.  JDd.  (Ad.  Chap.  XI,  Seet  ii,  §  6* 

4l|  48.  As  to  mcv(Me8j  he  (that  is,  a  member  of  an  undivided 
family)  appears  to  be  at  liberty  to  make  gifts  on  motives  of  natural 
affection,  but  not  even  with  regard  to  these,  to  the  extent  of  the 
whole  of  his  property.— iS^^ra.  H.  L.  Vol.  I  (2nd  £d.)  page  261. 

*  See  a$Ue,  pp.  40  ft  41. 

t  See  the  AnaotationB  under  Vyaiv€uthd$  45  and  08 ;  im  also  Partitioo,  and 
PreoedentB,  pp.  44—56,  93,  94,  117  aad  144. 
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42.  Although  a  loopri^tor  without  the  consent  of  his  Vyamthd. 
aon  and  the  rest  is  compotept  to  make  a  gift,  through 
i^ectioDy  of  the  movable  ancestral  property,  still  where 
there  is  only  movable,  and  no  r^,  property,  there  even  such 
a  gift  could  be  made  only  of  such  portion  thereof  as  would 
BOt  affeot  the  maintenanoe  of  his  fftmily,  and  leave  th^ 
Qtber  members  unprovided  for.^ 

Because^  there  the  movable  property  ia  to  be  considered  Boaaon. 
in  the  place  of  immovable  or  real  estate,  there  being  no 
other  means  for  the  subsistence  of  the  family,  and  the 
reason  for  which  restriction  is  put  on  the  alienation  of  real 
property  is,  in  this  instancej  equally  applicable  to  movable 
property. 

V^ubuspati  ;-*-A  deoisipn  must  no^  be  given  solely  by  Authority, 
having  recourse  to  the  letter  of  the  law,  for  if  no  deciaioA 
were  made  according  to  reaaon^  there  would  be  a  failure 
of  justice. — Vyav.  mayH.  (Sane,,)  p.  7.     Vide  Ck)Ieb.  Dig. 
Vol  II,  (Lend.  Ed.)  p.  128;  Macn.  H.  L.,  Vol.  JI,  p.  102.) 

43.    The  restrictions  imposed  on,  and  the  rules  ryowicu 
laid  down  for,  a  father  with  respect  to  alienation  of 
ancestral  property  and  his  self-acquired  real  pro- 
perty, apply  alsQ  to  the  paternal  grandfiathef  and 


Annotatloxis. 

42.  The  restriction,  as  it  respects  tbe  maintenanoe  of  a  man's 
family,  is  against  the  alienation  of  the  whole  of  his  estate,  (meaning 
land),  not  of  a  small  part,  no  way  afBwtiag  ito  support ;  and,  if  there 
be  no  land,  nor  property  of  that  desoriplioD,  the  resson  appfying,  it 
extends  to  jewels^  or  similar  valuaUea—iSStfai  H.  L.  Yol.  I,  (8nd  Bd.) 
page  160. 

Bat  that  even  a  soto  owner,  in  respect  of  land,  whether  heMditary 
or  aoqiiired,  haring  a  family,  cannot,  by  any  aet,  without  their  eott- 
cnrraMe,  deprive  his  sons  of  their  legal  shares,  nor  the  rest  of  a 
Baffideney  for  their  mainteoanee.  And  that,  where  there  is  no  hmd 
they  mnst  all  be  provided  for  to  that  extent^  oat  of  his  personalty. — 
8ira.  H.  L.  Vol.  1,  (Snd  fid.)  page  S61. 

^  See  ante  pp.  40—44,  annotations  under  Vywmthdi  SI.  4(>  and  58.  and 
Precedcnto  pp.  123,  166, 192,  198.  ,       ^     ^^ 


Digitized  by  VjOOQIC 


46  YYATASTHi*0HA2n)ltIKi 

great-grandfttther,  their  grandson  and  also  the  great- 
grandson  (whose  father  and  grandfather  are  dead) 
havings  by  birth^  a  right  Bui  ownership  in  such  pro« 
perty,  and  the  former,  in  oonsequence,  Jbaving  no 
power  to  alienate  any  portion  of  such  property  with- 
out the  consent  of  the  latter,  except  under  a  li^al 
necessity  or  for  purposes  warranted  by  law.* 

It  follows  tbeoj  that — 

VpamMd.  44.  Alienation  by  a  father,  paternal  grandfather 
or  great-grandfather  <as  the  case  may  be)  of  the 
ancestral  estate  or  of  his  self-acquired  real  estate 
without  the  consent  of  all  his  sons,  grandsons  and 
the  great-grandsons,  who  by  birthhave  right  and 
ownership  therein  jointly  with  him,*  is  void  or  in- 
valid, ui^ess  such  alienation  was  for  a  purpose 
wairanted  by  the  Shdstra,  or  under  a  legal  neces- 
sity.t 

Authority.  ■  FbajjLpati  :-— "  Any  act  done  in  respect  of  immoTable 
property,  without  the  consent  of  the  co-heirs,  is  to  be  con- 
sidered as  not  done,  even  where  one  of  the  co-heirs  does  not 
consent  to  if— £>mri.  Ohan.,  Chap.  YII,  §  45. 


Annotations- 


43,44.  In  ancestral  real  property,  tbe  right  is  always  limited*  and 
the  sons,  grandsons,  and  great-grandsons  of  the  occupant,  supposing 
them  to  be  free  from  those  defects,  mep.tal  or  corporeal,  which  are 
held  to  defeat  the  right  of  inheritance,  are  declared  to  possess  an  in- 
terest in  such  property  equal  to  that  of  the  occupant  himself ;  so 
much  so,  that  he  is  not  at  liberty  to  alienate  it,  except  under  speoaal 
and  urgent  circumi^tances,  or  to  assign  a  larger  ahave  of  it  to  one  of 
his  descendants  than  to  anoliher— Macn.  B.  L-  VoL  J,  pp.  2  &  3. 

*  See  ante,  pp.  12—19,  83,  84,  40—48.  and  Pieoedents  pp.  68,  11%  219, 
222,  228,  477  and  495. 

t  See  oiOe,  pp.  40-48,  and  Frecedente  pp.  44-56,  68,  88—86,  98,  94, 
105, 116^118, 121-124, 188. 
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45*  Shoold  a  man,  without  the  oonMnt  of  his  ^ya««M. 
unseparated  son,  grandson,  or  the  great-grand- 
son whose  father  and  grandfather  are  dead,  alie- 
nate any  ancestral  real  property  without  a  legal 
necessity,  or  for  a  purpose  not  warranted  by  the 
Shastra*,  then  such  descendant  has  a  right  to 
prohibit,  and  power  to  restrain,  the  ancestor  from 
making  such  alienation.t 

So  likewise,  the  graadson  has  a  right  of  prohibition,  if  Authority. 
his  unseparated  father  is  making  a  donation,  or  a  sale  of 
effects  inherited  from  the  grandfather :  but  he  has  no  right 
of  interference  if  the  effects  were  acquired  by  the  father. 
On  the  contrary,  he  should  acquiesce,  because  he  is  depen- 
dant— Mit.  In.  Chap.  I,  Sect,  v,  §  9. 

Consequently,  the  difference  is  this  :  although  he  have  a  Authori^. 
right  by  birth  in  his  father's  and  in  his  grandfather's  pro- 
perty;  stiU,  since  he  is  dependant  on  his  father  in  regard 
to  the  paternal  estate,  and  since  the  father  has  a  predomi- 
nant interest  as  it  was  acquired  by  himself,  the  son  should 
acquiesce  in  the  father's  disposal  of  his  own  acquired  pro- 
perty ;  but  since  both  have  indiscriminately  a  right  in  the 
grandfather's  estate,  the  son  has  a  power  of  interdiction 
(if  the  fadier  be  dissipating  the  property.) — Ibid.  §  10. 


AnnotatioiDa. 


44.  Any  prohibited  alienation  would  be  considered  t^oZ.— Macn. 
H.  L.  Vol.  I,  page  15. 

44.  The  SmriH-chandrika  deckume^  that  restitution  of  a  prohibited 
gift,  as  well  as 'of  a  void  one,  shall  be  enforced  by  the  Sovereign 
Authority,  the  property  not  having  been  transferred,  nor  a  new  right 
vested— ^S^o.  H.  L.  Vol.  I,  (2nd  Ed.)  p.  262. 

41,  42,  46.  In  provinoes,  in  which  the  authority  of  the  Mit&k- 
8har6  prevails,  a  Hindd  ia  restrained  from  giving  away  immovables, 
and  from  making  any  other  paztition  of  hJs  posseesionB  among  his 

■  I     ■     I    ■     .    — ^— 1 1  I  II I     ■■■■  III     111  11 

*  See  anie^  pp.  41-^3.  t  See  Ftecedants  pp»  6, 101,  llO-rllS, 
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Autbority.  '  «<  Althtmgfa  ft  son  bM  grAndsom  have  by  birth  alone 
ownership  in  the  grandfather's  propertj,  yet.  Under  the 
texts  already  cited,  since  sons  are  dependant  on  their  father 
in  regard  to  the  paternal  estate,  and  the  father  has  a  pre- 
dominant interest  as  it  was  acquired  by  himself,  the  sons 
should  acquiesce  in  the  father's  disposal  of  his  own  acquired 
property  other  than  immovahleR  dnd  bipeds  (the  disposal 
whereof  is  resttict^)  by  the  text  "  Immovables  and  bipeds 
&c.,"  already  cited ;  but  in  regard  to  the  grandfather'a 
estate,  there  is  power  (vested  in  the  grandson)  of  interdic- 
tion to  prevent  (illegal)  alienations."^— Fi.  Jiit<.  (Sans.) 
page  177. 

It  would  seem  from  the  above  construction  that  in  the 
case  of  the  father*s  property,  the  ownership  of  the  father 
and  son  is  unequal  (equality  of  ownership  having  been 
especially  ordained  in  the  case  of  the  grandfather's  property 
alone.)  But  this  gives  rise  to  the  question,  how  could 
such  an  inequality  exist  while  one  possesses  a  right  by 
birth  in  both  his  grandfather's  and  father's  property  ?  The 
reply,  however,  is  that,  in  the  case  of  the  grandfather's  pro- 
pertyi  the  ownership  (&wdmyam)  and  also  independent 
power  (SwdtarU'i'yam)  are  both  equal  in  the  father  and  son^ 
Whereas,  in  the  case  of  the  father's  (own  acquired)  property, 
while  he  is  alive  and  free  from  defectj  he  (the  &ther)  idone 
possesses  independent  power  (SwMaTUryam)  and  tot  the 
son.  Hence  alone  arose  the  stated  difference. — Smri.  Chan. 
Chap.  VIII,  CL  21. 

Vtfamuthd.  46.  An  unseparated  uon,  gtandson^  or  the  great- 
grandsoa  whose  father  and  grandfather  are  deed. 


Aiuuitaitloiuk 


niale  descendahts,  than  such  as  the  law  has  sanctioned.  Conse- 
quently, he  t^oiild  he  vdthhdd,  from  distributing  immovables  in  a 
mode  unauthorised  hy  the  law,  but  may  bestow  movables,  of  which 
the  law  permits  hiim  to  make  gifts  on  motives  of  natural  afifeetion  : 
not,  however,  to  the  extent  of  the  whole  property.— Oolebrooke's 
opinion.    See  Stra.  H.  L.  VoL  II,  <2nd  Ed)  p.  427. 

46.    If  any  additional  proof  be  wanting  of  the  Ethel's  incompe- 
tency to  dispoto  Of  ancestral  real  property  by  an  unequal  partition. 
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has  a  right  to  sue  to  set  aside  any  illegal  alie- 
nation of  the  hereditary  real  property  hy  his  an- 
cestor and  to  recover  the  same.* 

**  The  ownership  of  father  and  son  is  the  same  in  land  Authority. 
or  the  likef  which  was  acquired  by  his  father,  &;c/^  (Ante^ 
p.  38.)  From  this  text  it  appears  that  in  the  case  of  land 
acquired  by  the  grandfather,  the  ownership  of  father  and 
son  is  equal,  and,  therefore,  if  the  father  make  away  with 
the  immovable  property  acquired  by  the  grandfather,  and 
if  the  son  have  recourse  to  a  court  of  justice,  a  judicial 
proceeding  will  be  entertained  between  the  father  and  the 
8on.*-jrit.  {Sans.)  p.  57.    See  Macn.  H.  L.  Vol.  I,  p.  227. 


Annotations. 

or  to  do  any  other  act  with  respect  to  it  which  might  be  prejudicial 
to  the  interests  of  his  son,  I  would  merely  refer  to  the  provision 
contained  in  Chap,  iii.  Sect  7,  §  10  of  the  translation  of  the  extract 
fiom  the  Mit^hari  relative  to  judicial  proceedings.  The  rule  is  in 
the  following  tenns  :— ''  The  ownership  of  father  and  son  is  the  same 
in  land  which  was  acquired  by  his  &.tber/'  &c  From  this  text  it 
appears,  that  in  the  case  of  land  acquired  by  the  grandfather,  the 
ownoship  of  father  and  son  is  equal  j  and,  therefore,  if  the  father 
make  away  with  the  immovable  property  so  acquired  by  the  grand- 
father, and  if  the  son  has  recourse  to  a  court  of  justice,  a  judicial 
proceeding  will  be  entertained  between  the  father  and  son."  The 
passage  occurs  in  a  dissertation,  as  to  who  are  fit  parties  in  judicial 
proceedings  ;  and  although  the  indecorum  oi  a  contest  wherein  the 
father  and  son  are  litigant  parties  has  been  expressly  recognized, 

*  8^  Preoedenta,  pp.  6, 102,  104,  105. 
Aooording  to  the   deciHoiiB  of  the  Madras  High  Court,  agon  can  aet 
■aide  the   (Hlegal)  alienation  made  by  hia  lather,  and  recover  the  property 
to  the  extent  of  hia  own  share,  and  not  to  that  of  the  vendor's  or  any  other 
€0-pareener'a  share  also.^fiee  Freoedents,  pp.  189—145. 

t  In  the  printed  copies  of  the  Miidhhard  (in  Sanskrit)  the  word  '  hhUmi* 
(land)  is  followed  hj^ddi*  (the  rest,  or  the  like,)  which  has  not  been  render- 
ed in  the  translation  made  by  Sir  W.  Macnaghten  (see  his  work' on  Hindii 
Uw,  VoL  I,  p.  227.)  Here  by  the  woi-d  *  rfoK,'  however,  is  meant  corrodies 
and  bipeds,  the  aUeoation  thereof  being  governed  by  the  rule  respecting  land. 
(See  omU,  pp.  41  ft  48).  So  even  if  the  word  '  ddi'  had  not  been  in  the  ori- 
ginal, the  term  land  would  have  supplied  the  deficiency,  tiie  same  compre- 
iModiBg  also  what  is  here  mssot  by  *ddi,' 
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Remarks. 

It  has  been  shown  that  according  to  the  Mit4kshar&  and 
other  unquestionable  authorities,  a  father,  without  the 
consent  of  his  son  and  the  rest,  is  incompetent  to  alienate 
even  his  own  acquired  real  property  except  under  a  legal 
necessity,  or  for  purposes  warranted  by  law.*  Nevertheless^ 
it  having  been  said  in  a  subsequent  passive  of  the  Milfik* 
fihari  that  "  he  (the  son)  has  no  right  of  interferenoe,  if  the 
effects  were  acquii;pd  by  the  father :  on  the  contrary,  he 
should  acquiesce,  because  he  is  dependant^^f  it  has,  of  late, 
been  concluded  and  determined  by  the  British  dispensers 
•of  justice  that — ^  a  father  is  competent,  without  the  oonaent 
of  his  son  and  the  rest,  and  without  even  a  legal  necessity,  to 
alienate  his  own  acquired  property,  real  as  well  as  personal.^ 


Annotations. 
yet,  at  the  same  time,  the  rights  of  the  son  are  declared  to  be  of  so 
inviolable  a  nature,  that  an  action  by  him  for  the  maintenance  of 
them  will  be  against  his  father,  and  that  it  is  better  there  should  be 
a  breach  of  moral  decorum  than  a  yiolation  of  legal  right. — ^Afacn. 
H.  L.  VoL  I,  p.  46. 

*  See  ante,  pages  40—42, 
t  The  entire  pamage  of  which  the  above  ia  tiie  latter  part,  h  given  in 

T47,  g.  fi. 
Sir  William  MacnaghteD,  too,  haa  laid  down  tm  a  Principle  thai— 
'  With  respect  to  personal  property  of  every  description,  whether  anoestrsl 
or  acquired,  and  with  respect  to  real  property  acqiutted  by  the  oocupaot,  he  is 
at  liberty  to  make  any  alienation  or  distribution  as  he  may  think  fit,  subject 
cmly  to  spiritual  responsibility'  (1  Macn.  p.  8) ;  and  as  an  authority  for  the 
above,  he  has,  in  a  loot«ote,  refenred  to  a  text  of  YamABPAti  and  Jaoaii- 
natha'b  exposition  (in  8  Dig.  40) ;  but  it  will  be  found  upon  a  perusal 
of  the  said  text  and  exposition  that  the  above  principle  is  scarcely  borne  out 
by  tbem.  The  above  principle,  moreover,  dees  not  seem  to  be  correct  accord- 
ing to  the  MitlOLBhard  and  the  authorities  of  the*  Hithiltf,  Mahiitta  and 
DnHvida  schools,  except  as  to  the  movable  property  acquired  by  a  father,  or 
recovered  by  1dm  without  the  aid  of  joint  funds  or  without  oo-operatioD  ef 
€ons  and  the  rest,  or  with  their  privity,  (as  will  be  knows  from  this  and  the 
following  chapters,  and  also  from  the  Book  on  Partition).  The  princaple  m 
question  must,  therefore,  be  understood  to  be  aecordiag  to  the  doctrine  of 
die  Bengal  school,  though  not  with  respect  to  the  property  acquired  or 
recovered  with  the  aid  of  joiut  funds  or  with  co-operation  of  sons  and  the 
rest  (see  the  D(£ya-bbi(ga  and  the  other  books  of  this  school).  That  the  above 
pnnciple  is  according  to  the  Bengal  school  (with  the  exocf»tian  -of  the 
aforesaid  description  of  property)  is  evident  from  the  fact  of  its  containing 
the  expression  "  subject  to  the  spiritual  responsibility ;"  aince  the  doctrine  w 
*  Factum  Valet  quod  fieri  non  dd>uU,'  i»  prevalent  in  the  Bengsl  wbool  ctJoM. 
This  ia  affirmed  by  the  learned  author  himaelf.    See  the  Annotations  in  p.  38. 
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Tbe  Hindii  Jarists,  however,  of  the  Benares,  Mithili, 
Uahr&tta  and  Dr&vida  Schools  strictly  adhere  to  the  doctrine 
inculcated  in  the  MiKkshari  and  other  books  which  are  the 
highest  authorities  of  those  schools.  (  See  ante,  pp.  14  <& 
35 — 38>,  They  maintain  that  a  father,  without  the  consent 
of  his  son  and  the  restj  is  incompetent  to  dispose  of  his 
own  acquired  real  property  unless  such  disposition  were  for 
a  legal  necessity,  or  for  purposes  warranted  by  the  law  ;— 
that  tbe  said  (subsequent)  passage  of  the  Mitakshar&  applies 
to  the  father^s  own  acouired  movable  property,  and  not  to 
ike  immovahtes  and  bipeds,  whether  acquired,  recovered,  or 
inherited  ;  for,  when  in  a  former  passage  the  author  of  the 
Mit&kshai^  has  given  the  concluf^ion  arrived  at  by  him 
after  discussion  and  deliberation,  by  saying — "  therefore  it 
is  a  settled  point,  that  property  in  the  paternal  and  ances- 
tral estate  is  by  birth,  (although)  the  father  have  indepen- 
dent power  in  the  disposal  of  effects  other  than  immovables, 
for  indispensable  acts  of  duty  and  for  purposes  prescribed 
hy  texts  of  law,  as  gifts  through  afTection,  support  of  the 
family,  relief  from  distress,  and  so  forth ;  but  he  is  subject 
to  the  control  of  his  sons  and  the  rest,  ia  regard  to  the 
rmmovable  estate,  whether  acquired  by  himself,  or  inhe- 
rited from  his  father  or  other  predecessor ;  since  it  is  or- 
dained :  ^  though  immovables  and  bipeds  have  been 
acquired  by  the  man  himself,  there  is  no  gift  or  sale  of  them 
vAthxmt  convening  all  the  sons^y^  then,  in  contraven- 
tion thereof,  for  him  to  say  in  a  subsequent  section  that— - 
''he  (the  son)  has  no  right  of  interference,  if  the  effects 
were  acquired  by  the  father :  on  the  contrary,  he  should 
acquiesce,  because  he  is  dependent/'f  would  be  not  only 
unsettling  the  point  already  settled  by  himself  with  de- 
mcmstration,  but  absurd  on  the  face  of  it  as  he  would 
thereby  contradict  his  own  conclusive  dictum ;  unless 
this  latter 'passage  be  applicable  only  to  the  mx)vable  pro- 
perty acquired  by  the  father. 

Moreover,  it  is  manifest  from  the  concluding  passage  which 
follows  the  above  that  a  father  is  not  declared  competent  to 
alienate  his  own  acquired  property  vnthout  the  consent  of 
his  son,  but  only  to  have  a  predominant  interest  therein,  as  it 
was  acquired  by  him,  and  the  son  should  acquiesce  in  the 

*  JIO.  In.  Chap  I.  Sect,  i,  §  27.  t  MU,  In.  Chap.  I,  Sect.  ▼,  §  9. 
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father's  disposal  of  such  property.*  That  by  the  foregoing 
passages  as  welt  as  by  the  above  concludiog  passage  of  the 
Mit£kshar&  is  meant  the  alienation  by  a  &ther  of  his  own 
acquired  movable  property  is  clearly  expressed  by  the  sub- 
joined passage  of  the  Vir-mitrodoya,  which,  with  very  few 
exceptions^  inculcates  the  meaning  of  the  Mitiik3har&,  and 
is  itself  a  high  authority  in  the  Benares  School.f  ''  Al- 
though a  son  and  grandson  have  by  birth  alone  ownership 
in  the  grandfather's  property,  yet,  under  the  texts  already 
cited,  since  sons  are  dependent  on  their  father  in  regard 
to  the  paternal  estate,  and  the  father  has  a  predominant 
interest  as  it  was  acquired  by  himself,  the  sons  should  ac- 
quiesce in  the  father^s  disposal  of  his  own  acquired  property 
other  than  immovablea  and  bipeds  (the  disposal  whereot  is 
restricted)  by  the  text ''  Immovables  and  bipeds,"  &a,  already 
cited ;:[  but  in  regard  to  the  grandfather's  estate,  there  is 
power  (vested  in  the  grandson)  of  interdiction  to  prevent 
(illegal)  alienations."  {V<.  MU.  Sans.  p.  177.) 

Further-more,  if  it  had  been  the  doctrine  of  the  Miidk^ 
eihard  that  a  father  without  the  consent  of  his  son  and  the 
rest  is  oompetenC  to  alienate  hi?  own  acquired  real  estate 
for  purposes  other  than  those  sanctioned  by  law  or  without  a 
legal  necessity,  then  he  would  not  have  laid  down  that  '  a 
father  may  conclude  a  gift,  hypothecation,  or  sale  of  immov- 
able property  if  a  calamity  affecting  the  whole  family  require 
it,  or  the  support  of  the  family  render  it  necessary,  or  indis- 
pensable duties  make  it  unavoidable,'  thereby  indicating 
that  he  cannot  alienate  such  property  for  any  other  par- 
pose  or  under  any  other  circumstance  without  the  consent 
of  his  son  and  the  rest.  § 

But  even  if  it  be  taken  for  granted  that  the  Mitikshar^, 
which  is  a  commentary  on  the  Institutes  of  the  Legisla- 

*  The  concluding  passage  above  alluded  to  runs  thus  :— "  Consequently, 
the  difference  is  tlds  :  although  he  have  a  right  by  birth  in  his  father's  and  m 
his  grandfather's  estate,  still,  since  he  is  dependent  on  his  father  in  regard  to 
the  pcUemcd  estate,  and  since  the  father  has  pretdominant  interest  as  it  was 
acquired  by  himself,  the  son  should  acquiesce  in  his  father's  diajposal  of  his 
own  acquired  proper^ :  but  since  both  have  indiscriminately  a  ngfat  in  the 
grandfathei's  estate,  the  son  has  s  power  of  interdiction  (if  the  fathsr  bs 
dissipating  the  property.)"— ^it.  In.  Chap.  I.  sect,  v.,  1 10. 

t  See  the  Preface  and  Precedents,  p.  522.  t  See  wUe,  p,  M. 

S  See  tmk,  page  42. 
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tor  Yi/NAVALKTA,  did  declare  a  father  competent  to  alienate 
hia  own  acquired  real  property  for  any  purpose  without  the 
consent  of  bis  son^  yet  that  could  not  over-ride  the  plain 
and  authoritative  ordinance  of  his  author,  (YAjnayaleta.)  : 
viz.,  ''  Though  immovables  and  bipeds  have  been  acquired 
by  the  man  himself,  there  is  no  gift  or  sale  of  ikem  without 
convening  all  the  sons  f*  inasmuch  as  the  ordinance  of  a 
Hind&  sage  or  Legislator  cannot  be  over-ruled  even  by 
another  Legislator,  much  less  by  a  Commentator.  Conse- 
quently, the  Principle  that — ''A  father  is  subject  to  the 
control  of  his  sons  and  the  rest  in  regard  to  the  imm^ovable 
estate,,  whether  acquired  by  the  man  himself,  or  inherited 
from  his  father  or  other  predecessor,'^  laid  down  in  the 
preceding  passage  of  the  MiULkshar&,t  is  ^ke  settled  law 
on  the  point  in  question;^  the  same  being  unanimously 
declared  to  be  so  by  the  other  unquestionable  authorities, 
Bamely,  the  Vivdda^dmitdmani,  Vivdda-ratn&kara,  F^a- 
twA^ra-ma9iU:&a»  JUddhavya,  V(r-mitrodoya  and  iSmriti^ 
Chandriki^  &€.,  and  being,  moreover,  in  strict  accordance 
with  the  above  ordinance  of  the  Legislator. 

Nevertheless,  as  the  British  courts  of  justice  have  other* 
wise  determined  the  point  as  already  mentioned,  therefore, 
80  long  as  such  determination  or  decision  remains  intact,  it 
must  be  regarded  as  the  settled  law  in  the  British  Provinces 
in  India,  that,r- 

47.    A  father  is,  without  the  consent  of  his  son  and  the  FywvaitU* 
rest,  competent  to  alienate  his  own  acquired  real  property 
even  without  a  legal  necessity,  or  for  purposes  not  warranted 
by  texts  of  the  I^w.  || 


*  Bee  OMto,  peges  86  and  87. 
t  JfiC  In.  Ckap.  I,  Sect,  i,  S  27.  AiUe,  p,  41. 
X  This  exposition  of  the  Hindi!  Jurists  was  adopted  bj  Mr.  Henry  Cole* 
brooke,  the  highest  Eoropean  authority  on  matters  of  Hindd  Law,  also  1:^ 
Mr.  Sutherland,  Sir  Thomas  Strange,  and  likewise  in  a  few  dedsious.  Vide 
Annotations  in  pp.  85,  86,  41,  45,  47,  48,  and  Plreoedents  pp.  93,  94, 116, 
121—128, 192, 198,  and  also  Stra.  H.  L.  VoL  I,  (2nd  Ed.)  pp.  8,  9  and  18. 

S  See  emu,  pp.  85—87,  and  Precedents,  pp.  121»  122, 192, 198. 
H  See  Freoed«itB,'|>p.  88,  95--97. 
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JZemarfa. — As  respects  the  mtwable  property  aequired  by, 
or  descended  from,  a  paternal  grandfather,  there  is  a  differ- 
ence of  opinion  :— 

NiL-KANTHA,  the  author  of  the  Vyavahdra-may&kha, 
says,  '*  As  for  this  text : — *  The  father  is  master  of  all  gems, 
pearls,  corals,  but  neither  the  father,  nor  the  grandfather 
IS  so  of  the  whole  immovable  estate/ — it  abo  means  the 
father's  independence  only  in  the  wearing  and  other  (use) 
of  ear->rijciga,  rings,  (&c.,)  but  not  as  far  as  gift  or  other 
alienations.  Neither  is  it  with  a  view  to  the  cessation  of 
the  cause  of  his  ownership  on  the  production  of  a  son. 
This  very  meaning  is  msAe  manifest  also  by  [  the  text  ] 
noticing  [only  J  gems,  and  such  things  as  are  not  injured  by 
use.  Even  so,  this  text : — '  Though  immovables  and  bipedb 
have  been  acquired  by  the  man  himself,  a  gift  or  sale  of 
them  should  not  be  made  without  convening  all  the  sons/-— 
is  only  a  prohibition  against  their  gift,  sale,  or  the  like, 
not  against  the  use  of  theia" — Vyav.  MayA.  Chap.  IV, 
Sect,  i,  §  6.    So, — 

According  to  the  Vyavahdra-may&kha, — 

Vywatthd.  48.  A  father  has  independent  power  to  use  the  mov- 
able property  acquired  by,  or  descended  from,  his  father  or 
paternal  grandfather,  but  not  to  make  a  sale  or  other  dis- 
position thereof  without  the  consent  of  his  son,  or  without 
a  legal  necessity. 

YijnAnb&hwara,  the  author  of  the  Mit&kshar^,  after 
citing  the  text — "The  father  is  master  of  the  gems, 
pearls,  corals,  and  of  all  ( other  movable  property  ),  but 
neither  the  father,  nor  grandfather,  is  so  of  the  whole 
immovable  estate/' — first  reconciles  his  own  opinion  with 
the  other  opinion  by  saying,  "  As,  according  to  the  other 
opinion,  the  precious  stones,  pearls,  clothes,  ornaments  and 
other  effects,  though  inherited  from  the  grandfather,  belong 
to  the  father  under  the  special  provisions  of  the  law ;  so, 
according  to  our  opinion,  the  father  has  power,  under  the 
same  text,  to  give  away  such  effects^  though  acquired  by 
his  father.    There  is  no  difference.''^ 


*  MU.  In.  Chap.  I,  Sect  i,  g  21,  24. 


Digitized  by  VjOOQIC 


OP  CO-OSDINATfi  ElGHTi  &G.  5S 

Then,  in  the  subjoiDed  pamge,  he  mentions  the  pnrpoaes 
and  circumstances  for,  and  under,  which  the  father  has 
power  to  alienate  such  property.  ^*  Therefore,  it  is  a  settled 
pointy  that  property  in  the  paternal  or  ancestral  estate  is 
by  birth,  [although]  the  father  have  independent  power  ia 
the  disposal  of  effects  other  than  immovablesj  for  indispen* 
sable  acts  of  duty  and  for  purposes  prescribed  by  texts  of 
law« — as  gifts  through  affection,  support  of  the  family/ relief 
firom  distress,  and  so  forth  :  but  he  is  subject  to  the  control 
of  his  sons  and  the  rest,  in  regard  to  the  immovable  ostate^ 
whether  acquired  by  himself  or  inherited  from  his  father 
or  other  predecessor."* 

After  this,  tiie  said  author  says: — ''In  respect  of  the 
light  by  birth  to  the  estate,  paternal  or  ancestral^  we  shall 
mention  a  distinction  under  the  text,  '  in  the  land  which 
was  acquired  by  the  grandfather,  &c.'  ";t  ai^d  subsequently 
he  cites  the  said  text  in  full,  which  runs  thus : — "  The 
ownership  of  the  father  and  son  is  the  same  in  land,  which 
was  acquired  by  the  grandCather,  or  in  a  corrody,  or  in 
chattels  belonging  to  him."  Aod  interpreting  the  word 
'  chattels  ( <2n»i;yam),' therein  contained,  to  signify  *gold^ 
Mvtr  or  other  mavahU8,%  he  clearly  indicates  that  according 
to  his  opinion,  the  ownership  of  a  father  and  son  is  the 
amme  in  the  VMvahleB  as  well  as  in  the  immovables  ap* 
pertaining  to  the  grandiuther,  and  it  is  thereby  implied  that 
according  to  his  doctrine  a  father  without  the  consent  of  his 
■on  could  not  dispose  of  such  property  for  purposes  not 
warranted  by  law.§ 

MnRA  MiSRA.,  the  author  of  the  Vir-mitrodoya,  too,  has 
given  the  same  interpretation  ( as  YijnAkeshwara  has)  of 
the  term  '  chattels  ( dravyomi )'  contained  in  the  text  cited, 
but,  nevertheless,  he  maintains  that  a  father  has,  without 
his  son's  consent,  indepetideot  power  to  dispose  of  the 
grandfather's  movable  property  ( even  for  purposes  not  pre* 
ficribed  by  texts  of  law).  He  says, — ''Although  the  son 
and  the  rest  have  by  birth  a  right  in  the  gems,  pearls,  and 
other  movable  property,  yet  without  their  consent,  the  fa- 
ther has  independent  power  to  give  them  away  ;  the  real 


^AmUfHS^4Xiki\.  f  See  JTA.  in.  Cbip.  I,  Sect.i,§S8. 

;  Hit  In.  Ch*p.  I,  Sect  v,  §  4  ;  aiUe,  p.  84.  §  See  anU,  pp.  85—48. 
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property,  however,  can  be  given  away  only  with  their  con- 
seot :  such  is  the  difference.  Upon  the  grandfather's  death, 
his  ownership  in  the  effects  left  by  him,  ceasing  to  exist, 
they  become  the  common  property  of  the  father  and  son, 
but  although  the  right  of  the  latter  accrues  to  his  (the 
grandfathers)  property,  yet  his  (the  grandson's)  consent  is 
required  only  in  the  (alienation  by  the  father  of  the)  im- 
movables, and  not  in  the  (disposal  t>f) gems,  pearls,  and 
other  movable  property."  (  Yi.  MU.  Sans. )  pp.  160 
and  161.)    So,— 

According  to  the  V^Cr-mUrodoya,-^ 

VpavMihd,  49.  A  father  without  the  consent  of  his  son  and  the  rest 
is  competent  to  dispose  of  the  ancestral  movable  property 
even  for  purposes  other  than  those  sanctioned  by  law,  or 
without  a  legal  necessity. 

The  above  is  one  of  the  very  few  instances  in  which  the 
author  of  the  Vir-mUrodoya  has  differed  from  his  master, 
YunIneshwara.  But  since  the  Vir-mUrodoya  is  the  'latest 
Benares  authority  on  the  subject,  and  as  the  doctrine  incul- 
cated by  it  has  received  corroboration  from  the  Smrt^i- 
duLndnkd  and  Mddhavya*  and  has  been  adopted  by  the 
British  writers  on  Hindu  law,  and  also  followed  in  the  deci- 
sions of  the  British  courts  of  judicature,  the  above  must^ 
therefore,  be  held  to  be  the  Vyavasthd  or  settled  law  on  the 
point  in  Question,-]*  (in  the  Provinces  not  governed  by  the 
rules  of  the  Vyavahdra-mayiikha. ) 

It  has  been  adjudged  that — a  son,  fatherless  grandson,  or 
the  great-grandson  whose  father  and  grandfather  are  dead, 
having  a  right  to  sue  for  setting  aside  any  illegal  alienation 
by  his  ancestor  of  the  hereditary  property,  has  also  a  right 
to  sue  for  a  declaration  that  the  alienation  is  void  altogether, 
and  that  the  ancestor  be  restrained  from  making  any  illegal 


•  Sea  Precedents  pp.  121k  192,  k  198. 

t  Otifc  of  the  principle  laid  doiwn  by  Sir  William  tfaonaghten  sa  already 
died  (p.  61,  note),  the  portion—"  with  respect  to  ancestral  personal  property, 
the  occupant  is  at  liberty  to  make  any  alienation  he  may  think  fiV'  being 
eonsonant  to  the  above  ezpoaitioa  of  the  Fir-mi^rptfoyo,  may  b«  taken  to  bo 
the  Law  on  the  aboTe  point. 
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aUenatioii  of  such  property.  And  suing  od  behalf  of  the 
fiMnily,  he  may  be  eotitled  to  a  decree  for  possession.*  It 
has  also  been  adjudged  that— 

60.  The  power  to  restrain  a  father  or  other  ancestor  FycttMutAd. 
from  alienating  ancestral  property,  and  to  sue  to  set  aside 

the  illeral  alienation  thereof,  if  any,  can,  however,  be 
exercised  by  a  son,  grandson^  or  the  great-grandson  whose 
father  and  grandfather  are  dead,  only  where  he  did  not 
consent  to  the  transactionf  or  did  not  get  the  benefit  of 
his  share  of  the  purchase-money,  or  where  the  purchase- 
money  has  not  been  applied  to  pay  off  a  valid  encum- 
brance on  the  estate.! 

VsiHASPATi :— A  decision  must  not  be  made  solely  by  Authority, 
having  recourse  to  the  letter  of  the  written  code,  since  if 
no  decision  were  made  according  to  the  reason  (of  the  law), 
there  might  be  a  failure  of  justice. — Vyav.    Mayii.f.7> 
See  Coleb.  Dig.  Vol.  II,  p.  128. 

It  having  been  laid  down  in  the  Mit&ksharil  and  other 
paramount  authorities  that  a  son,  and  a  grandson  (whence, 
also  the  great-grandson  whose  father  and  grand  father 
are  dead)  can  prevent  their  father,  grandfather,  and  great- 
grandfather from  illegally  alienating  property  inherited 
from  his  ancestor  in  ihB  di/reet  male  line,  or  can  sue  to 
set  aside  such  alienation  of  such  property,  if  made,§  it 
follows  that — 

61.  A  son,  grandson  and  great-grandson  have  no  right  Vyavatihd, 
to   prevent   their  father,  grandfather  or  great-grandfather* 

from  alienating  a  property  which  is  not  an  unobstructed 
heritage,  but  was  inherited  by  him  from  a  collateral  or 
fnaUmal  relative,  or  was  otherwise  acquired J\ 

A - ■■1  ■     ■■  ■'    - 

^  Sm  Precedents,  pp.  6,  54,  104,  105, 160. 
t  See  €m/U,  pp.  36^38. 
t  See  PreoedentB,  pp.  68,  84, 101,  103--105,  181, 182. 

I  See  CMif,  pages  12, 18,  47—49. 
I  See  whU,  pp.  12, 18,  wd  Praoedeafts,  pp.  110—118. 
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A  son,  grandson  and  the  great-grandson  wbese  father 
and  grandfather  are  dead,  being  declared  to  possess  es* 
clusively  the  power  to  restrain  their  father  and  the  rest 
from  illegally  alienating  the  hereditary  property  and  to 
set  aside  such  alienation  by  a  lawHSuit,^  it  is  concluded 
that— 

Vffmanhd.  62.  No  heir  other  than  a  son^  grandson  or  great-grand- 
son (in  the  male  line)  has  a  right  or  power  to  restrain  his 
predecessor  from  illegally  alienating  hereditary  estate  as 
well  as  self-acquired  real  property .f 

Bewnu.  Because,  the  right  of  such  heir  accrues  not  by  birtby 
but  only  on  the  demise  of  the  occupant,^  so,  having  no 
right  by  birth,  he  has  no  right  of  interdiction  or  power  to 
prevent  alienations,  even  if  the  owner  be  dissipating  th^ 
property.    Hence, — 

VyaiKutkd.  63.  A  man  having  no  son,  grandson,  or  the  great-grand^ 
son  (  whose  father  and  grandfather  are  dead),  but  any  other 
heir  or  no  heir  at  all,  can  alienate,  at  will,  the  share  or 
property  which  solely  devolved  on,  or  belonged  to,  Um^ 
if  he  has  no  family  whom  he  is  bound  to  supporb^  (Sea 
Vyavasthi  64  and  the  authorities  relative  thereto.) 


Axmotations. 


53.  Property  belongiDg  to  a  single  man,  not  shared  by  a  oo- 
parcener,  may  be  eDJoyed  and  disposed  of  by  him,  as  be  pleases ; 
remoter  heirs  not  being,  in  this  respect,  objects  of  legal  care.  His 
entire  alienation  of  it,  without  consulting  any  one,  being  ^  the  act 
of  a  person  who  is  his  own  master,  is  valid."  Only  even,  with  refer- 
ence to  one  thus  isolated,  what  be  does  not  dispose  of  in  his  life- 
time, must  be  left  to  descend  in  a  course  of  inheritance  :  the  right 
of  aliening  ( with  very  little  exception )  being  confined  to  acts  to 
take  effect  in  the  life  of  the  grantor.— ^^o.  H.  L.  Vol.  I,  ( Ist  Ed. ) 
page  17. 

•  See  anU,  pagee  47--49.  f  See  Preoedents,  pp.  107—110,  128, 124. 

t  See  ante,  pages  12—14, 19, 20,  27—29,  and  Precedents  pp.  112—118. 

§  See  Pteoedente  pp.  107-110, 128, 192, 198. 
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-  Imtfmttdi  BBf   h  relative   other  than  a  son,  grandson,  Bmsoo. 
or  the  great-grandson  whose  father  and  grandfather  are  dead, 
has  no  claim  to  the  alienor's  property  in  his  life-time  *  and 
consequently  no  power  to  restrain  him  from  making  the 
alienation,  and  to  sne  to  set  aside  the  same^  if  made. 


Remarha. — Some  of  the  Hindii  jurists  upon  the  authori- 
ty of  the  text — ''They  who  are  born,  they  who  are  yet 
nnbegotten,  and  they  who  are  actually  in  the  womb,  require 
the  means  of  support^  there  is  no  gift  or  sale  tbereof,t 
{ante  say* — maintain  that  a  man  caunot,  without  a  legal 
necessity,  alienate  his  real  property,  acquired  or  inherited, 
not  only  when  he  has  a  son,  grandson,  or  great-grandson 
(whose  father  and  grandfather  are  dead,)  alive  or  con- 
ceived, but  also  when  there  is  a  probability  of  such  child 
being  begotten  and  born  in  future.  It  has,  however,  been 
determined  by  others  and  the  Dispensers  of  justice  that 
Aat  text  constitutes  a  precept  which  is  not  obligatory  so  far 
as  it  respects  the  issue  yet  unbegotten ;  consequently,  not  to 
alienate  property  in  anticipation  of  the  birth  of  an  issue  not 
yet  conceived,  is  a  duty  not  positive,  but  moraLf  No  man, 
therefore,  can  be  restricted  from  alienatiog,  at  will,  the 

Sroperty  solely  owned  (n)  by  him,  though  there  be  a  probabi- 
ty  of  male  issue  being  begotten  and  bom  in  future,  since 


Annotations. 


63,  54.  The  restriction,  as  it  respects  the  maintenance  of  a  man^s 
family,  is  against  the  alienation  of  the  whole  of  its  estate,  (meaning 
land,)  not  of  a  small  part,  no  way  affecting  its  support ;  and,  if  there 
be  no  land,  nor  property  of  that  description,  the  reason  applying  it 
extends  to  jewels^  or  similar  valaables.— jS^to.  H.  L.  Vol.  I,  (2nd  Ed.) 
page  18. 

*  See  mUe,  pages  19,  20. 

t  If  this  text  is  to  be  conatrued  literally,  as  far  as  it  relates  to  the  un- 
begotten ton,  its  efltoot  woold  be  to  prevent  any  alienation  at  any  time.'  It 
is  nothing  more  than  a  moral  precept^  evincing  the  kindly  provision  which 
the  Hiodii  contemplates  maloDg  for  the  general  family. — Norton's  fjeading 
CMOS,  Part  II,  p.  428.  Vide  Keahob  Ghunder  QhoM  v.  Biahnu  Prosaud 
Ohose.--S.  D.  A.  Deds.  for  i860,  p.  840. 
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such  issue  can  have  no  right  prior  to  his  birth  or  em- 
ception,*  and  having  no  such  right,  he  cannot  set  aside. 
the  alienation  and  recover  the  property  alienated  before 
his  birth,  as  otherwise^  the  effect  would  precede  its  cause ; 
for,  birth  alone  is  the  cause  of  heritable  right  f^  and  this 
right  would  accrue  before  its  cause,  should  such  issue  be 
allowed  to  have  a  right  to  recover  the  property  disposed  of 
before  his  birth.    Nevertheless, — 

Vytnatthd.  64.  If  the  sole  owner  of  an  estate,  destitute  of  such 
male  issue  as  above,  has  a  family  whom  he  is  bound  to 
maintain,  he  must  not  alienate  the  whole  of  his  property 
though  solely  owned(n)  by  him,  but  only  what  may  remain 
after  reserving  and  preserving  a  portion  adequate  to  its 
maintenance.f 

(n)  Here  by  *  property  solely  ovmed^  must  be  understood  the 
portion  of  the  ancestral  or  joint  family  property  which  the  man 
received  exclusively  for  his  own  share  in  partition  with  his  co- 
parceners (collateral,  as  well  as  lineal,  if  any),  also  the  property 
which  he  solely  inherited  and  enjoyed  without  a  oo-sharer  (lineid 
or  oollateral),  and  also  his  self-acquired  separate  property. 


Annotattona. 

63 — 56.  It  is  to  be  recollected,  however,  thai  separate  acquisi- 
tions, by  a  member  of  an  undivided  family,  so  made  as  to  ren- 
der them  exclusive,  and  impartible,  are  as  much  sole  property,  to  all 
intents  and  purposes,  as  though  the  maker  had  been,  at  the  time, 
divided,  and  separate.  And  that,  even  with  respect  to  prohibited 
gifts,  '  they  may  be  valid,  under  the  exceptions  which  the  law 
allows  ;  such  as  distress,  necessary  support  of  the  family,  and  pious 
uses,  arising  from  indispensable  duties. — Stra.  H.  L.  Vol.  I, 
(  2nd  Ed. )  p.  261. 

63, 54.  The  author  of  the  Smriti  Chandrikfi,  speaking  of  conunon 
property,  of  which  a  gift  is  forbidden  by  the  law,  observes,  that 
this  regards  common  ways,  and  other  things  common  to  many  ; 
but  property  belonging  to  an  undivided  family  (he  says)  may,  in 

*  See  anU,  p.  14—16,  and  Precedents  6, 15,  49,  72  and  Mad.  H.  C  Beds. 
Vol.  IV.pftge  307. 

t  See  the  Annotation  in  pages  87,  45,  59,  and  Precedents  pages  128, 192, 
and  193. 
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I.  BeCaQfle  maintenance  of  the  family  is  an  indiapen-  Authority, 
sable  obligation.— Fi  Mi.  (San8)ip.  181.  Vide  Mit  {Sans.) 

page  S59. 

II.  MlKU  -.—The  support  ef  tbose  ii?ho  must  be  main-  Authority. 
taioed  is  the  approTed  means  of  attaining  heav^i  but  bell 

is  the  man's  portion  if  they  suffer.* 


AnnotaUoins* 
certain  circumstances,  be  given  away,  since  the  consent  of  all  parties 
concerned  may  be  easily  had  in  this  instance,  though  not  so  in  the 
case  of  a  public  way,  common  to  great  numbers.  It  is  afterwards 
observed,  that  an  owner  may  give  away  his  own  acquisitions,  without 
the  consent  of  his  undivided  brethren,  but  not  so  joint  hereditary 
property.  The  author,  however,  goes  still  further  in  regard  to 
inmovabl^i  ;  restricting  a  9ole  owner  from  selling,  pledging,  or  giving 
away,  without  qonsent  of  kindred,  immovable  property  acquired  hy 
Jdmedf^  unless  it  exceed  the  necessary  subsistence  of  the  £Eimily,  or 
unless  the  waqis  of  the  family,  or  other  distress,  require  it  to  be 
parted  with.*-Colebrooke's  opinion.  Vide  8ira.  H.  L.  VoL  II, 
(and  Ed.)  page  439. 

53,  M.  Wherever  there  exists  no  ksiie  male^  nor  adopted  son,  as 
substitute  for  it,  he  appears  to  be  nowhere  under  any  restriction,  ex- 
cepting that  of  not  leaving  his  family  destitute;  and,  even  with  re-, 
gard  to  this  obligation,  whether  it  be,  according  to  the  Bengal  school 
more  than  a  moral  oue,  seems  to  be  a  question.  Whatever  may 
be  thought  of  these  dogs  on  alienation,  in  a  oountiy  highly  com- 
mercial like  our  own, — founded,  as  they  are  upon  the  benevolent 
principle  of  providing  for  those,  in  whose  favour  every  man  con- 
tracts a  debt,  upon  becoming  the  head  of  a  family,  in  this  view, 
they  are  not  unfit  to  be  enforced.^^<ra.  H.  L»  Vol.  I,  ( Ist  £d.) 
pages  20,  21. 

54.  The  necessity  of  every  one  to  provide  for  the  maintenance  of 
his  family  and  their  consequent  right  to  a  suffioiencjy  for  that  pur* 
pose,  is  generally  admitted,— Sutherland's  opinion,  Stra.  H.  L. 
(2ad  Ed.)  page  13. 

*  like  several  othen,  this  text  is  not  to  be  found  in  the  printed  InstituteB 
oi  ILlxu  ;  it  is,  neverUieleaB,  a  well  known  one,  and  is  cited  in  many  boobi 
of  authority. 
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▲otbiirit/,  III«  lfA]ru>-Ev«Q  trhat  he  doea  for  the  Mike  of  lis 
iiitare  spiritual  body,  to  the  iojurj  of  those  whom  he  is 
bound  to  maintain^  shall  bring  him  ultimate  misery,  hotik 
in  this  life  and  in  the  next. 

▲uihority.  IV,  YbssaspjlTI  }— A  man  may  give  away  what  remains 
after  the  food  and  raiment  for  his  fmily;  the  giver  of  more, 
who  leaves  hie  family  naked  and  tmfea,  ma^  taste  honey 
first,  but  shall  afterwards  find  it  poison. — Vide  Coleb.  Dig. 
(Lon.  Ed.)  Vol.  II,  page  131. 

Authority.     Y.    EIttItana  :— -Except  his  whole  estate  (  o )  and  his 

dwelling  house,  what  remains  of  his  awn  property  after 

the  food  and  clothing  of  his  family,  a  man  may.  give  away ; 

•         otherwise  it  may  not  be  given.* — VL  Mi.  ( Sans.)  p.  122. 

Vide  Coleb.  Dig.  VoL  II,  (Lon.  Ed.)  p.  133. 

Aathoriiy.  As  to  what  is  said  by  KItvAtana— '<  Except  his  whole 
estate  and  his  dwelling  house,  what  remains  of  his  own  pro- 
perty after  the  food  and  clothing  of  his  family,  a  man  may 
giveaway;  otherwise  it  may  not  be  given .^'  By  that  is 
meant  that  excepting  (his)  dwelling  house^  the  property 
which  is  his  own,  that  is,  the  property  capable  of  being  alie- 
nated ( by  him )  at  pleasure. — Vi.  Mi.  (  Sans. )  p.  122. 

;(o)  The  whole  estate  should  be  understood  in  the  mode  al- 
ready mentioned  ;  that  is,  the  whole  of  his  effects,  including  what 
is  required  for  the  maintenance  of  the  family  until  other  property 

*The  origiiMl  of  the*  above  rtuui  €tmn  :--'*  Sanatvfdm  griha  hairian4» 
ImtumbaMarnddhikam,  j/ad-dravifam  tat  moahm^  deywm,  adeyam  tffSt  a<Mi|«- 
tkd  ;"  and  the  foUowing  is  the  tnmalation  hereof  as  contained  in  Colebrooke'a 
Digest :— "  Except  his  whole  property  and  his  dweUing  house^  what  remains 
alter  the  food  apd  olothiog  of  his  fanuly,  a  man  may  give  hwhj,  wkeihtr  U 
he  J!x  or  movable;  otherwise,  it  may  not  be  given."  (Lond.  Ed.  VoL  II» 
p^  188 )  But  this  does  not  give  the  meaning  of  the  SanehrU  words  **  Yai 
dravyem  UU  twaham  (the  property  which  is  his  ownX"  which  form  the  easeii- 
tial  part  of  the  above  text  of  KiTTlTAKa ;  inaamuch  as,  what  the  &Hge 
intended  to  ordain  by  that  portion  of  the  text  is,  that  a  man  may  give  away 
Mikat  ie  kie  own  propertff,  after  reserving  as  much  of  it  as  may  suffice  for  the 
food  and  raiment  of  lus  family.  The  above  error  is  also  manifest  from 
the  interpretation  of  the  text  itself  which  is  given  by  JaganrnMa  and 
translated  by  the  same  learned  transktor,  and  which  is  inserted  here,  below 
the  text  in  question,  q.  v. 

The  above  text  of  KItyIyima  has  been  held  to  be  a  restrictive^  and  not 
a  moral,  precept  See  the  Section  onlCaintenaooe,  and  M<mg(Ua  Ikbi  ▼.  Z^fiNi- 
fuUhBm.    4B.L.p.  72. 
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be  gained.  -Saoh  a  meaning  is  deduced  from  the  sequel,  'what 
remains  aftet  the  food  and  clothing  for  his  fiimilj.'  Or  the  eicess 
whoite  the  maintenance  of  the  funily  is  expressly  declared,  to 
provide  against  the  attempt  of  giving  away  even  a  trifle,  when  the 
family  is  but  ill-maintained  out  of  the  whole  estate.  Oons»- 
quently,  the  gift  even  of  a  trifle,  if  it  be  not  an  excess  above 
the  subsistence  of  the  family,  is  forbidden.  Or  the  text  msy  be 
read,  '^ 8anKmo€un  griharvarjiiam"  instead  of  ** Sarvaswam grih^ 
varjan-iu,**  Consequently,  the  whole  of  hu  oum  properip  ( except 
his  dwelling  house )  that  remaios  after  the  food  and  clothing  of 
his  family,  a  man  may  give  away ;  such  will  be  the  sense  (  of  the 
text.)  '*  The  whole"  is  there  mentioned  to  show  that  movables 
and  immovables  are  not  distinguished.  *'  His  otcTi,"  by  this  term, 
deposits  and  the  like  are  excepted :  the  sense  is,  hi$  oum  several 
property;  by  which  joint  property  is  also  excepted.  In  con- 
currence with  other  Sages,  a  distinction  must  be  understood  in 
respect  of  a  thing  promised,  a  wife,  or  a  son.— Coleb,  Dig.  Vol.  II, 
(Lon.Ed.)p.  184. 

Here  the  condition  expressed  in  the  text  concerning  alien- 
able property,  that  it  must  exceed  the  subsistence  of  the 
fiamily,  snows,  that  the  gift  of  what  does  not  exceed  the 
aabaistence  of  the  family  is  not  valid ;  and  the  declaration 
that  joint  property  may  not  be  given,  shouos,  that  the  gift  of 
aevend  property  ia  valid.*— /Md 

yi«    YiJNAYALKTA : — ^Except  a  wife  and  son,  a  man  may  Aathoritj. 
give  away  what  is  his  awn  (p),  if  it  does  not  affect  the 
( subsistence  of  his )   family  (q) ;  not  (however)  ^he  whole, 
if  he  has  male  issue  in  esse  (r)^  nor  what  is  promised  to 
another.*— 3fi<.  ( Sans. )  p.  269. 

fp)  **ILiB  own,"  that  is  what  belongs  to  himself  By  the  ex. 
pression^he  may  give  away  what  is  his  own'— it  is  indicated  that 
these  five  (  kinds  of  property  )  are  inalienable,  m, — what  is  re- 
ceived for  delivery  to  another,  what  is  borrowed  for  use,  what 
is  pledged,  what  is  comfNon,  and  what  is  deposited.*— i/ie.  (Sans  ) 
pp.  259,  260. 

*  The  original  of  the  above  ie  as  f oUowb  : — "  Swan4Bvhimba  hharandd-dqfom 
diT'SviddrUe,  ndmwayc  mUi  iorvagwam,  foch-thdnyoimtn  praU^rutam'* ;  and 
-the  traiMiKticni  hereof  as  contained  in  Coiebrooke'a  Digest  runs  thus ;-^*' la 
diatresa  for  the  moMUsnamee  of  the  faoiily,  properlif  may  be  given  away,  except 
a  wife  or  a  eon,  but  not  the  whole  of  a  mana  estate,  if  he  has  issue  living : 
nor  what  he  has  promised  to  another."  (Vol.  II,  p.  128.)  The  inaocuraqy  of 
this  translation  wiU  be  found  upon  collating  it  with  the  original,  as  well  as 
with  its  interpretation  in  the  MiMskm4  end  Vir^MMtrodt^  shore  given. 
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(  p,  q)  "  Except  a  wife  and  son,  a  man  may  give  away  what 
18  his  ovft,  if  it  doea  affect  the  (sabaLsteDoe  of  bia)  family : "  the 
meaning  is  that,  without  injury  to  the  family  he  may  give  away 
that  which  may  exceed  the  support  of  (his)  family,  and  which  is 
hie  <Mn.—Vi.  MU.  (Sane.)  p.  121. 

(q)  *  If  it  does  not  affect  the  {  subsistence  of  his)  family/ — 
that  is,  he  may  give  away  what  may  exceed  the  support  of  ( his  ) 
fSeimily ;  because,  maintenance  of  the  family  is  an  indispensable 
obligation.  Thus  Mamu  :— »<*  A  mother  and  father  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  miuntained, 
even  by  the  commission  of  a  hundred  offences." — Mil  (Sane.  J 
page  259. 

(r)  Further,  a  son,  son's  son,  and  other  descendant  being  in 
eeee^  he  ( the  owner )  should  not  give  away  the  whole  ( of  his) 
"property  ;  for  it  is  said  (  by  NAeada  )  that  procreating  sous,  ( the 
father  )  must  perform  their  initiatory  ceremonies,  and  provide  for 
their  livelihood.—  Mit.  (  Sane.  )  p.  260. 

VffawMhd.  66.  After  partition  with  his  sons  also  a  father  can,  with- 
out their  consent,  alienate  the  share  received  by  him  in 
partition,  as  well  as  the  property  subsequently  acquired  by 
Lim,  to  any  person,  if  no  son  is  born  to  him  after  partition, 
and  be  has  no  other  family  whom  he  is  bound  to  maintain.^ 

ExpoBition.  He  can  do  so,  because,  the  claim  which  the  other  sona 
bad,  upon  strength  of  their  right  by  birth,  to  the  ancestral 
and  paternal  property,  no  longer  existed  by  reason  of  their 
having  already  received  tbeir  appropriate  shares  therein, 
and  the  father  was  no  longer  subject  to  their  control  in 
regard  to  the  alienation  of  his  own  share ;  and  because, 
partition  destroying  the  joint  right  in  the  whole,  and  caus- 
ing the  father's  several  or  exclusive  right  to  hia  own  share 
to  accrue,  rendered  hira  the  absolute  master  thereof  and 
vested  with  independent  power  to  alienate  the  same. 

Partition  {tnrbhaga)  is  the  adjustment  of  diverse  rights 
regarding  the  whole  by  distributing  them  on  particular  ix>r- 
tions  of  the  aggregate. — Mit  In.  Chap.  I,  Sect,  i,  §  4. 


•  See  PtotitioB,  and  IVeoedeoU  pp.  90,  92,  147,  179. 
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*'  So  likewise,  the  grandson  has  a  right  of  prohibition*  Authority, 
if  his  wn8eparated  father  is  making  a  donation,  or  a  sale,  of 
effects  inherited  from  the  grandfather/'*  From  the  above 
passage  of  the  MiUlkshari  it  is  implied  that  a  son  has  no 
right  of  prohibition  if  his  separated  father  alienate  his  ovm 
exclusive  share  of  the  effects  inherited  from  the  grandfather. 


56.    A  father  as  well  as  any  other  ancestor  has  V}fava$tM. 
exclusive  ownership  in,  and  absolute  power  over, 
his  own  acquired  movable  property,  which  he  can 
dispose  of  at  will,  and  neither  his  son,  nor  grand- 
son, can  restrain  him  from  so  doing.f 

I.  YAjnyavalkta  :— "  The    father    is    master    of   the  Authority. 
gems^  pearls  and  corals,  and  of  all  ( other  movable  pro- 
perty): but  neither  the   father,   nor   the   grandfather^   is 

so  of  the  whole  immovable  estate." — MiL  In.  Chap.  I, 
Sect,  i,  §  21. 

II.  So  likewise,  the  grandson  has  a  right  of  prohibition,  Authority. 
if  his  unseparated  father  is  making  a  donation,  or  a  sale, 

of  effects  inherited  from  the  grandfather:  but  he  has  no 
right  of  interference,  if  the  effects  were  acquired  by  the 
father.  On  the  contrary,  he  must  acquiesce,  because  he  is 
dependant.t— ^t^.  In.  Chap.  I,  Sect  v,  §  9. 


Annotations. 
56.  JUddhavya  observes,  in  regard  to  movMes,  that  property, 
which  a  man  himself  aoqaired,  may  be  aliened  by  him,  without  the 
assent  of  hia  brethren,  with,  whom  he  had  made  no  partition  of 
wealth ;  but  not  bo  in  regard  to  immoyables  ;  adding  the  remark, 
that  property  inherited  from  anceators  may  be  given  away  by  the 
chief  brother,  with  the  assent  of  the  rest.  He  appears  to  consider 
all  the  passages  cited  by  him  in  this  place,  as  relating  to  immovable 
property ;  and  it  may,  therefore,  be  questioned,  whether  he  contem- 
plated any  restraint  on  a  joint  proprietor  from  giving  away  movables^ 
not  exceeding  his  own  share  of  undivided  wealth. — Colebrooke's 
Bemarka    See  Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  441. 

•  MU.  In.  Chap.  I,  Sect  v,  §  9. 
t  Sm  pp.  40,  41,  47,  48,  and  the  Bemarks  pp..(;a-5d. 
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Authority.  Ill-  Although  a  son  and  grandson  have^  by  birth  alone, 
ownership  in  the  grandfather's  property,  yet,  nnder  the 
texts  already  cited,  since  sons  are  dependant  on  their  father 
in  regard  to  the  paternal  estate,  and  the  father  has  a  pre- 
dominant interest  as  it  was  acquired  by  himself,  the  sons 
must  acquiesce  in  the  father's  disposal  of  his  own  acquired 
propert)^*  other  than  immovables  and  bipeds  (the  disposal 
whei^of  is  restricted)  by  the  text  "  Immovables  and  bipeds/' 
ficc.,  already  cited  ( ante  pp.  36,  37 ;  )  but  in  regard  to  the 
grandfather's  estate,  there  is  power  (vested  in  the  grandson) 
of  interdiction  to  prevent  (illegal)  alienations. — Vi.  Mit. 
(Sans.)  page  177. 

Vyavadhd.  67.  Movable  property  lost  by  a  paternal  ancestor  and 
recovered  by  a  father  without  the  aid  of  the  joint  funds  or 
without  co-operation,  but  with  the  permission  or  privity  of 
his  son  and  the  rest,  may  also  be  disposed  of  by  him  at 
will,  the  same  being  treated  by  law  as  his  self-acquired 
property.t    Nevertheless, — 

Vyavasthd.  68.  Where  there  is  only  self-acquired  movable  property, 
there  the  father  must  not  alienate  the  whole  without  reserv- 
ing a  portion  adequate  to  the  maintenance  of  the  family 
whom  he  is  bound  to  support.J 

Authority.  Because  maintenance  of  the  family  is  an  indispensable 
obligation.— F^.  Hit.  (Sans.)  p.  181.  Vide  Mit.  {Sane.) 
page  260.  ^ 

Annotatkms. 

58.  As  to  movables,  he  appears  to  be  at  liberty  to  make  gifts  on 
motives  of  natural  affection,  but  not  even  in  regard  to  these,  to 
the  extent  of  the  whole  of  his  property.— /Sifro.  VoL  I,  (2nd  Ed.) 
page  261.  __^____^____-,.-__-, 

•  The  expression—**  the  son  muat  acquieece  in  the  father's  disposal  of  his 
own  acquired  property,"— seems  to  be  used  for  the  sake  of  facility  m  ^o 
transaction,  and  not  on  account  of  any  want  of  sufficient  power  m  tbtt 
father :  in  the  same  manner  as  in  the  case  of  alienation  by  a  separated  pww 
cener  the  consent  of  aU  the  rest  tends  to  the  facility  of  the  transaction,  by 
obviating  any  future  doubt,  and  not  on  acconnt  of  any  want  of  siiffiinant 
power.— See  ^tU.  In.  Chap.  I,  Sect,  i,  §  80. 

t  See  Partition. 
tfSee  the  annotations  in  pages  86  and  45,  abo  Vycamthd  6i,  and  the 
authorities,  annotations,  Ac,  relative  thereto. 
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It  baa  been  adjudged  that— the  right  by  birth,  ^hich  a 
SQQ  has  in  the  -  ancestral  estate  as  well  as  his  interest  ia 
the  property  separately  acquired  by  him,  can  be  sold  Cor  his 
own  debts  ;♦  and  that — 

.   69.    Sale  of  ancestral  property   for   liquidation   of  the  Vyavaithd, 
father's  debt  is  valid,  provided   the  debt  was  contracted 
legally  and  not  for  an  immoral  purpose.f 


SECTION    il. 

Thb  Suprkuaot  OB  CoKTROL  ov  A  Fathbr  oveb  Joint  Pbopxb- 

TT,  &C.,  AKD—IN  0A8B  OF  HIS  ABSENCE,   DISABILITY,   DXHISB, 

OB  Abdication,— OF  his  bldbst  son  ob 

ANOTHSB  BEST  QUALIFIED. 

60.  Although  the  father  and  son  have  equal  Vywmthd. 
right  and  ownership  in  the  ancestral  estate,  and 

the  father  has  to  obtain  his  son's  consent  to  the  dis- 
posal of  such  property,  as  well  as  to.  the  disposal 
of  other  ioint-family  property,  yet  the  father  alone 
is  entitled  to  hold  and  manage  such  property,  to 
reoeiye  and  disburse  monies,  and  to  manage  all 
other  family  affairs,  he  being  governor  thereof.} 

61.  As  in  civil  matters,  so  in  religious  duties  also,  sons  VyavatthA. 
are  dependant  upon  their  father,  and  are  to  act  under  his 
permisaion. 


Annotationa 


60.    With  regard  to  the  «<a«9 of  the  owner,  the  law  ia  ita.pro- 
▼isioBfl  for  dispoeal  of  property,  almost  constantly  contemplates  him 
as  the  head  of  the  family.    To  one  not  so,  restrictions  upon  alien-  • 
aii<m  do  not  generally  apply. — Stra.  H.  L.  Vol.  I,  (Ist  £d.)  pp.  16, 17. 

•  See  Procedentg,  p.  114.  +  See  Precedents,  pp.  63,  72, 17ff. 

t  Sa0  ante,  pp.  85*^41^  55,  56,  «1bo  Partitioii  in  the  lather's  liCe-itime,  and 
FreoadflDte  w  ^p  ^  H,  126,128^180. 
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Authoritj*  HiBiTA : — While  the  father  Uvea,  sons  are  not  indepen- 
dent (d)  in  regard  to  the  receipt  (a),  and  expenditure^^) 
of  wealth,  and  ( dkahepa  )*  amercement  |c), — 8mri.  Chan. 
Chap.  I,  CI.  21  ;—Vl  Mi.  {Sans.)  page  170. 

(a)  *  Reeeipt'.  ]  Enjoyment  (of  wealth.)— ^Smrt.  Chan.  Chap.  I, 
Clause  21. 

(h)    *  Expenditure'  ]  Dishursement  of  wealth. — Ibid, 

{c)  '  Amercement  (dkshepaj  *  ]*  Fining  the  slaves  and  other 
household  servants,  when  they  commit  faults,  by  way  of  chastise- 
ment— Ibid. 

(d)  '  Are  not  independent'  ]  are  not  competent  to  enjoy  the 
wealth  at  pleasure,  irrespective  of  the  will  of  the  father. — Ibid. 

Likewise,  they  are  incompetent  to  perform  separately 
religious  sacrifices,  and  to  dig  tanks,  &ic.,  for  charitable 
purposes. — Vide  Smri.  Chan.  Chap.  I,  CI.  22. 

.  Authority.  It  must  bence  be  understood  that  the  son  must  maintain 
the  consecrated  fire  (agni-hotra,)  and  perform  other  religious 
acts  with  the  permission  of  his  father,  and  not  without 
it— Smn.  Chan.  Chap.  I,  01.  22. 

Authority.  ''  After  the  death  of  the  father  and  the  mother,  the  bro- 
thers, being  assembled,  may  divide  among  themselves  the 
paternal  (and  maternal)  estate ;  but  they  have  no  ownership 
over  it,  while  their  parents  live  (unless  the  father  choose  to 
distribute  it. )"  (  Mantt,  Chap.  IX,  v.  104, )  "They  have 
no  ownership  over  it  while  their  parents  live"]  By  this  also 
their  want  of  independent  power  over  their  property  is  in- 
dicated, and  not  want  of  right,  for  it  is  a  settled  point  that 
sons  have,  by  birth,  a  right  in  the  paternal  wealth. — Vi. 
Mi.  (Sans,)  page  170. 

Authority.  As  to  what  Devala  says : — "  When  the  father  is  deceased 
let  the  sons  divide  the  father's  wealth,  for,  sons  have  not 
ownership  (swdmyam)  while  the  father  is  alive  and  free 

*  "  AJahepa"  iB  tnxMltkted  aa  "bailment*  in  Colebrooke's  Ddya-lhdga 
Ch.  I)  pank  42  ;  aa  '*  reooverj  **  in  II  Digeat,  page  199 ;  and  aa  "oenaure  "  in 
Borradaile's  Vyav,  MayiL  Chap.  II,  Seo.  I,  para.  4.  But  none  of  these 
tranaiationa  agrees  with  this  autiior,  who  conatruea  the  term  in  the  aenae  of 
*'  anieroementb"—  Note  by  the  Tranalator  of  the  Smriti'ek(mdrik&,  page  (L 
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from  defect"  The  want  of  ownership  ( AwoSmyam )  re- 
ferred to  in  this  text  must  be  construed  as  implying  simply 
want  of  independent  i^OYiQx  {Aswdtantryam),  for^  it  is  a 
fact  established  in  the  world  that  sons  have  ownership  hy 
birth  in  the  property  of  their  father,  even  where  the  latter 
may  be  free  from  defect. —  Vide  Smri,  Chan.  Chap.  I,  CL  23. 

Further,— 

62.  When  the  father  is  remotely  absent  or  of  vyamuthi.^ 
unsound  mind  on  account  of  old  age  or  disease,  or 
otherwise  disqualified,  then,  as  upon  his  actual  de- 
mise, the  eldest  son,  if  qualified,  otherwise,  with 
his  eonsent(^),  another  son,  best  qualified,  can,  as 
hartd  of  the  joint  family,  manage  the  paternal  and 
ancestral  estate ;  and  he  can  with  the  consent  of 
all,  express  or  implied,  enter  into  contracts,  and 
do  all  acts  in  respect  of  the  same.* 

Now,  from  the  digression,  the  use  of  the  phrase  "  free  Authority. 
from  defect/^  in  the  text  of  Devala,  ( p.  65, )  serves 
to  indicate  that  where  a  father  labors  under  a  defect,  the 
Bons  become  independent  of  him.  It  must  consequently 
be  understood,  that  even  where  a  father  is  alive,  if  he  is 
disqualified,  independence  in  respect  of  the  receipt  and  ex- 
penditure of  the  wealth  becomes  vested  in  the  eldest  son, 
and  that  the  other  sons  are  to  remain  under  his  control. 
Hence,  Shankha  and  LiKHiTA :— "  Should  he  (the  father) 
be  incapable,  let  the  eldest  manage  the  affairs  of  the 
family,  or,  with  his  consent  (e),  a  younger  brother  [anan' 
tara  (/)]  conversant  with  business." — Smri*  Chan,  Cnap.  I, 
Clause  28. 


Axmotatioxui. 

62.  If,  in  any  case,  as  in  that  of  the  protracted  absence  of  the 
ficther  from  home,  there  should  arise  a  question  of  management, 
defeasible  on  his  return,  or  recovery,  whichever  of  the  sons  is  the 
most  conversant  with  business,  is  the  proper  one  to  interfere  on 

*  See  Partition  in  the  life-time  of  the  father,  and  Precedents  pp.  181, 182, 
185--19i.    S«e  also  the  SecticNi  on  Pi^noent  o£  debts. 


Digitized  by  VjOOQIC 


70  inrAVA8THi-CHANJ)EIKi 

Authority.  (e)  <<  With  hia  consent"]  With  the  consent  of  the  eldest  4on  who 

then  possesses  independent  power.-^/6ui.  CI.  29. 

(J)  "Younger  brother  {anantaraY — signifies  a  younger  brother 
in  general ;  competency  to  transact  business,  and  not  seniority 
by  birth,  being  here  essential. — Vide  Ibid. 

Authority.  HiRiTA. : — ^But  if  he  (the  father)  be  decayed,  remotely 
absent,  or  afflicted  with  disease,  let  the  eldest  son  manage 
the  affairs  as  he  pleases  [kdrnam  (^)]/'— 5mrt.  Chari, 
Chap.  I,  CI.  30. 

ig)  "  As  he  pleases  (kdmamy*  ]  In  reference  to  the  eldest  son, 
in  the  above  passage,  the  dependance  of  the  sons  on  their  fiUher 
is  shown  to  have  then  ceased. — Ibid, 

It  appears  from  the  (above)  text  of  HlafTA,  that  if  the 
father  be  living,  but  anyhow  disqualified  for  business,  the  eldest 
son  has  a  right  to  manage  the  affairs.  Manu  also  declares,  tliat 
the  eldest  son  alone  shall  conduct  the  affairs  like  a  father^ 
although  the  title  of  all  the  brethren  to  that  estate  be  equal.— 
Coleb.  Dig.  Vol.  II,  (Lon.  Ed.)  p.  628. 

Authority.  Manu  : — The  eldest  brother  may  take  entire  posses- 
sion of  the  patrimony  ;  and  the  others  may  live  under  him^ 
as  thjRy  lived  under  their  father,  unless  they  choose  to  be 
separated.—Coleh.  Dig.  Vol.  II,  (Lon.  Ed.)  p.  528. 

Exposition.  That  is,  the  eldest  endued  with  all  the  most  eminent 
virtues,  shall  have  power,  like  a  father,  over  the  inherit- 
able patrimony.    Ratndkara. — See  Ibid.    And, — 

VyawuOuL  63.  If  the  father  abdicate  or  give  up  his  worldly 
concerns,  then  also,   as   upon  his  death,  natuisd 


Annotatioiuk 


the  occasion  ;  not  primogeniture,  but  capacity,  being,  for  this  pur- 
poee,  considered  as  affording  the  beat  rule  in  a  feonily ;  though, 
other  things  being  equal,  the  elder  haa  undoubtedly  the  preferable 
title.— /S^ra.  H.  L.  Vol.  I,  (2nd  Ed.)  p.  183. 

63.    The    inheritance    having    descended  in  oo-parcenaiy^  the 
characteiistic  of  this  itatei  ivtiile  it  eoatmoes^  isi  with  referenee  to 
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or  civil,  the  eldest  son,  or  the  son  who  is  best 
qualified,  will  have,  independently  of  him,  power 
to  deal  with,  and  manage,  the  family  estate,  so  long 
as  it  continues  undivided,  notwithstanding  that  all 
the  other  brothers  are,  in  that  case,  vested  with 
/ull  right  in  the  estate,  their  inchoate  right  arising 
by  birth  becoming  then  perfected  by  the  voluntary 
abandonment  of  the  occupant.* 

Because,  then  the  father,  if  he  choose  to  remain  at  home,  Beason. 
ivill  ooly  be  revered  as  the  head  of  the  family  in  respect 
of  the  performance  of  ceremonies,  bat  not  in  respect  of  the 
family-estate. 

64.  Except  under  the  necessity  or  circum-  vyavasM. 
stances,  above  stated,  should  a  son,  without  his 
father's  consent,  exercise  his  ( the  father's  )  power 
to  enter  into  contracts  and  to  do  other  acts  in  res- 
pect of  the  joint  family  property,  the  same  are  ille- 
gal and  invalid,  t 
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the  property  and  management  of  it^  a  community  of  interest ; 
though,  in  order  to  avoid  confusion,  reason  and  law  alike  suggest 
the  propriety  of  adopting  some  one  to  conduct  the  family  oonoems. 
The  eldest  has  a  daim  to  this  confidence,  but  it  is  subject  to  charac- 
ter, and  the  general  sense  of  the  co^parceners,  without  a  concur- 
rence of  which  no  express  or  implied  pretention  of  the  kind  can 
have  any  validity.  This  management  regards  the  dealings  and 
transactions  that  are  carried  on  under  it,  professedly  on  behalf  of 
the  £unily,  the  obligatory  force  of  which  becomes  of  importance 
alike  to  the  memben  in  general,  and  to  GPQdiiQfn.^Strcu  H*  L*  VcL 
I,  (1st  EA)  p.  176. 

•  See  Psrtitioo,  and  aaUc  pp.  20—24,  and  also  Precedents  pp.  25—27.  86 
87, 181, 182. 

t  See  Fijeoedaits  pp.  126^180,  and  Partition  in  the  li£e-tinie  U  the  father. 
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SECTION  III. 

The  Extent  of  the  Right  and  Power  of  a  Co-fabceneb  over 
Pbopsbtt,  Divided,  ob  Undivided. 

vyavoMiu.  65.  No  member  of  a  joint  family,  without  the 
consent  of  his  co-parcener,  is  competent  to  alien- 
ate the  joint  property  even  to  the  extent  of  his 
own  share  therein ;  such  alienation  of  such  property 
being  both  illegal  and  invalid.* 

Keaaon.  Because,  partition  not  having  taken  place,  he  has  no 
several  right  in  any  part  of  the  estate,  but  a  right  united 
"with  that  of  his  co-parcener  in  the  whole  property  indiscri- 
minately, so  that  the  same  property  which  appertains  to 
one  parcener  belongs  to  another  likewise.f 

.  YtIsa  : — A  single  parcener  may  not  without  the  consent  of 
the  rest,  make  a  sale  or  gift  of  the  whole  immovable  estate,  nor 
of  what  is  common  to  the  family.j: — Fi  Mi.  (Sam.)  p.  181. 
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65.  A  oo-parcener  is  prohibited  from  disposing  of  his  own 
share  of  joint  ancestral  property  ;  and  such  an  act,  where  the  doc- 
trine of  the  Mitdkshard  prevails,  (which  does  not  recognize  any 
several  right  until  after  partition,  or  the  principle  of  ^faotum  valet/) 
would  undoubtedly  be  both  illegal  and  invalid. — Macn.  H.  L. 
Vol.  I,  p.  5. 

65,  68.— The  Mitakshar&  of  ViJNTiiinBSWARA  makes  no  such  dis- 
tinction nor  exception,  though  the  author  explains  unfit  gifts  as 
comprising,  1st,  such  as  are  not  fit  to  be  given  for  want  of  proprie- 
tary right ;  and  2ndly,  such  as  may  not  be  given  by  reason  of  an 

7^ 

•  See  Precedenta  pp.  6,  54—57, 188,  .188,  147-161,  178,  182, 186, 188,  and 

Macd.  H.  L.  YoL  II,  Chap.  X,  Caie  8,  and  Ch&p.  XI,  Case  5. 

t  Partition  f  Virbhdga)  is  the  adjustment  of   diverse    rishta    regaiding 

the  whole  by  distributing  them  on  particular  portions  of  the  aggregate. — 

MU.  In.  Chap.  I,  Sect  i,  §  4. 
Partition  confers  a  special  or  exclnsiye  ownership  on  the  sons  and  the  rest 

oyer  the  paternal  estate  and  so  forth. — Smri,  Cfhan,  Chap.  I,  CI.  27. 

t  See  Colebrooke*s  tnuislation  of  the  Ddya^hdga,  page  81,  note. 
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PrajIpati:— Any  act  done  in  respect  of  immovable  pro-     Authority. 
perty  without  the  consent  of  the   co-heirs,  is  to  be  oon- 
fiidered,  as  not  done,  even  when  one  of  the  co-heirs  does  not 
consent  (a)  to  it-— Vide  Smri.  Chan.  Chap.  VII,  §  45. 

(a)  Consent  may  be  express  or  implied,  as  well  as  presumed 
by  silenbe  or  the  like.* 

If  there  be  no  prohibition,  there  is  consent,  on  account  of 
the  maxim:  "The  intention  of  another,  not  prohibited,  ifl 
sanctioned." — Da.  Chan.  Sect,  i,  §  32. 

Vrihaspati  : — Separated  kinsmen  as  those  who  are  un-    Authority. 
separated,  are  equal  in  respect  of  immovables :  one  has  not 
power  over  the   whole   to  make  a  ^ift,   sale  or  mortgage. 
Eatn6h(Vra;  Vyav,  Mayii.   Chap.  IV,  Sect.   VII,   §   37; 
Snvri.  Chan.  Chap.  XV,  CL  3. 

As  for  the  text  of  Vrihaspati  :  "Separated  heirs  as  those  who 
are  unseparated,  are  equal  in  respect  of  immovables ;  for  one  has 
not  power  over  the  whole,  to  give,  mortgage,  or  sell  it  j"  accord- 
ing to  Madana  it  is  for  putting  a  stop  to  the  right,  among  co- 
heirs, even  separated  as  to  their  shares  (of  movable  efiPects, 
though  unseparated  in  other  respects),  to  dispose  by  gift  or  other 
ifiode,  without  (general)'  consent,  of  grain,  or  the  like,  the  pro- 
dnee  of  undivided  fields  or  other  (fixed  property). — Vyav,  Mayik 
Chap.  IV,  Sect.  VII,  §  37. 


Annotations. 

express  prohibition. .  The  alienation  of  joint  property  is  compre- 
hended !n  this  author's  class  of  gifts  unf4,  beoause  they  are  prohibit- 
ed :  and  the  only  distinctioii  that  seems  fairly  deducible  from  his  ' 
doctrine  is,  that  gifts  unfit  by  reason  of  the  want  of  proprietary 
right,  are  necessarily  null  and  void  ;  but  that  gifts  unfit,  because 
they  are  prohibited  by  general  rules,  may  be  valid  under  the  excep- 
tions which  the  law  allows  :  such  as  distress,,  necessary  support  of 
the  feunily,  and  pious  purposes  arising  from  indispeiisable  duties., 
{^MU.  In.  Ch.  I,  Sect,  i,  §  29.)--Colebrooke's  opinion.  Vide  Slra. 
EL  L.  VoL  II,  (2nd  Ed.)  p.  433. 

*  See  Precedents  ppi  189—192. 

10 
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VfiiHASPAfiy  however,  states : — *<  Separated  heirs,  as  those  -who 
are  unseparated,  are  eqaal  in  respeot  of  immoyskbles ;  for  one  hf4a 
not  power  over  the  whole  to  give,  mortgage,  or  sell  it"  But  this 
text  is  appUoable  to  a  case  where,  from  diffioulty  of  dividing  the 
land  itself  in  equal  portions,  the  co-beira  enter  into  an  agreement 
as  to  the  division  of  its  prodaoe  in  times  of  harvest  and  divide 
actually  the  other  property  than  the  land  actually  Monging  ib 
common  to  the  family.  In  such  a  case  it  is  clear  that  none  of  the 
Iparoeners  has  an  ezdnsive  and  independent  title  to  tbe  laii&.— 
Smri.  Chan.  Chap.  XV,  CI.  3. 

As  to  the  passage  : — *'  Separated  kinsmen,  as  those  who  are  unse- 
parated,  are  equal  in  respect  of  immovables :  one  has  not  .p<;^er 
over  the  whole  to  make  a  gift,  sale  or  mortgage,"* — it  is  only  to 
indicate  the  distinction  which  there  is  in  (regard  to)  immoyable 
property,  notwithstanding  that  the  ownership  of  the  members  Of 
ah  undivided  family  iti  the  goods  common  to  them  is  equal,  and 
the  alienation  thereof  (by  one)  without  the  consent  of  the  rest  is 
invalid.— Fi.  Mi.  (Sans.)  p.  181. 

Authority.  The  following  passage; — ^'Siaparated  Icinsmen  ks  tliose 
who  are  nnseparated,  are  equal  in  respect  of  immovablea; 
for  one  bas  not  power  over  the  whole,  to  make  a  gift,  sale  .or 
mortgage  f* — must  be  thus  interpreted  : — 'amonj^  unsepff?- 
ated  kinsmen  the  consent  of  all  is  indispensably  requi- 
site, because  no  one  is  fully  empowered  to  make  an  alieDl^ 
tion,  since  the  estate  is  in  common. — Coleb.  MiL  III. 
Chap.  I,  Sect,  i,  §  30.     See  the  foot  note  in  p.  80. 

Authority.  Vriddha  Y1jna.va.lkya; — No  one  (c)  is  competent  even 
to  make  a  partition  of  the  inheritance  descended  from 
ancestors  {b).  It  is  simply  to  be  enjoyed  ;  there  etm  \m^  no 
gift  or  sale  of  the  same. — Smri.  Chan.  Ctiap.  VII,  CL  49, 

(6)  Inheritance  descended  from  ancestors  ]  Land  and  the  like 
belonging  hereditarily  to  the  family. — Ibid. 

(c)  No  one  ]  Not  even  the  ^Either  or  the  like.— -/Md 

By  the  particle  *'  api**  (even)  being  added  in  the  Sansknt 
passage  to  the  words  '*  to  make  a  partitiSh/'  it  is  shoWn 
that  want  of  power  applies  also  to  ihe  sale  titid  %he 
like.— Ibid. 


*  A^teit  bi  VnhatpaH,    SM  pigv  78. 
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The  coQclasioD,  therefore,  is  that  na  partition,  sale,  or 
gift  is  to  be  made  of  hereditary  immovable  property,  except 
-with  tbe  assent  of  the  co-heirs. — Ibid,,  CI.  50.     So, — 

66.  A  man  is  competent  to  alienate  any  portion  of  such     '^y^^w***^ 
property  with  the  consent  of  his  co-parceners  or  co-sharers, 

Ufkd  not  vithout  it.^ 

YiCHASPATl  MiSBA. — Consent  is  requisite  only  in  the  pro- 
perty which  is  joint,  and  not  in  that  which  is  not  jointf — 
Vi.  Ckl  (Sana!)  p.  37. 

What  is  joint  with  others  may  be  given  with  their  con- 
sent.*—/ftid.,  p.  37. 

The  assent  of  the  co-sharers  is  required  in  the  (alienation  Authority. 
of)  joint  hereditary  property  whether  movable  or  immova- 
hle.f— Ibid.  p.  38. 

67.  Alienation  of  a  proper  portion  of  the  joint    vywHuM. 
family  property    by  any  of   the  unseparated  co- 
pai^i^ers,  even  without  tlM  consent  of  the  rest,  is 

valid,  if  a  calamity  affectiA  the  family  require  it, 
or  support  of  the  family  miake  it  unavoidable,  or 
ii^dispensable  aots,  religious  or  secular,— such  as  the 
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65—66.  Aocording  to  the  dootrine  of  the  Benares  school,  as. 
prevalent  to  the  Southward,  a  member  of  an  undivided  family  must 
fiE9t  obtain  pactitioni  before  he  can  exercise  individual  ownership 
over  his  right  in  the  joint  property,  without  the  consent  of  his  00- 
parcenera;  a  gift  0^  undivided  property,  without  such  consent, 
being  regarded  by  the  Mitdkshard  as  incompetent ;  at  least  so  far 
as  regards  the  realty.^Stra.  H.  L.  VoL  I,  (2nd  Ed,)  p.  261. 

*  See  cade,  pp.  88,  89  and  PrecadeDta  pp.  138-188, 149, 161, 190—198. 

t  The  above  tnii«l«idon  has  been  made  by  the  author  of  this  work  in 
eoiraequenoe  the  truielation  (as  eootained  in  Baboo  Proeunno  Ooomar  Ta- 
gore's  Book,)  of  the  original  oji  tboie  three  paragraphs,  not  being  accurate. 
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obsequies  of  the  father  or  the  like,  marriage  of  a 
daughter  or  the  like,  payment  of  revenue  and 
repayment  of  just  debts  or  the  like, — render  it  ne- 
cessary.* • 

Authority.  VjUHASPATi : — Even  a  single  individual  may  conclude  a 
donation^  mortgage  or  sale  of  immovable  property  during  a 
season  of  distress,  for  the  sake  of  tbe  family,  and  especisdly 
for  pious  purposes.    (See  antCf  p.  42.) 

Authority.  The  meaning  of  that  text  is  this  :  iivhile  the  sons  and 
grandsons  are  minors,  and  incapable  of  giving  their  con- 
sent to  a  gift  and  the  like  ;  or  ^hile  brothers  are  so,  and 
continue  unseparated  ;t  even  one  person,  who  is  capable, 
may  conclude  a  gift,  hypothecation,  or  sale,  of  immovable 
property,  if  a  calamity  affecting  the  whole  family  require 
it,  or  the  support  of  the  family  render  it  necessary,  or  in- 
dispensable duties  such  as  the  obsequies  of  the  father  or 
tbe  like  make  it  unavoidable. — Mit,  In.  Chap.  I^  Sec.  i,  §  29. 

Authority.  In  a  calamity  affecting  (^  family,  any  person  (of  that 
family)  is  competent  even  WSnout  the  consent  of  the  rest  to 
make  a  gift,  sale,  or  the  like,  even  of  immovable  property^ 
the  support  of  the  family  being  indispensable. — Vi.  Mit, 
(Sans.)  p.  181. 

Authority.  When  any  common  danger  happens  or  when  a  daughter 
of  the  family  is  to  be  married,  and  the  like,  even  the  undi- 
vided immovable  property  can  be  given  or  sold,  by  a  person 
who  has  become  separated. —  VL  Chi,  p.  309. 

Vyavoiihd.  68.  A  disposal  of  immovable  property  being  al- 
lowed under  a  legal  necessity,  or  for  a  purpose  pres- 
cribed by  law,  d  fortiori  movables  may  be  disposed 
of  for  the  same  reason  by  any  of  the  co-parceners.  J 


♦  See  €MU,  pp.  41—43,  and  Precedents  pp.  6,  81  62,  68,  72,  78—85,  98, 
101, 105,  118,  122,  186—188,  149,  176,  181-188,  185, 186, 190,  198, 194. 
t  See  tho  Foot-note  in  page  42. 
X  See  Annotations  pp.  40,  44,  47,  48. 
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•  68.    Ik  has,  hoWrer,  been  determined  by  tbe  High  Court      ^V?'^"^^ 
of  Madias  that.a  member  of  aa  undivided  family,  vritbout'^^^  H%h 
the  constat  of  his  co-parc^ner^  is  ck)mpete[nt  to.aliepale  fortCourto  of  u»- 
any  purpose  tiiat  portion  of  the  joint  estate,  to  ¥? hich,  if  par-  Aras  and  Bom- 
tition  took  place,  he  would  be  individually  entitled.    While,  *^* 
the  High  Court  of  Bombay  has  held  that  a  member  of  ad 
undivided  family  cannot  give  away ^  but  can  sell  oxmortgoae 
for  any  purpose,  his  share  in  the  joint  estate  without  the 
consent  of  his  co-parcencer.* 

Such  determinations  appear  to  have  been  arrived  ^inotin 
conformity  with  the  Mitdkahari^   MayAkha,   SmrUuCharv-' 
drikd  and  the  other  paramount  authorities  of  those  provin-  • 
ceil/ but  in  accordance  with  the  opinions  of  Mr.  Col^brooke, 
Mr.  Ellis,  and  Sir  Thomas  8trange.t 


AxmotationB. 

67«*>e9.    It  may  be  (Ejected  to  VuHTlNissWAaA  and  the  Smriti- 
ekandrikd  that  the  texts  which  prohibit  gifts  of  any  portion  of 
joint  property,  or  the  whole  of  a  man's  sole  property,  Ifliei^by  dto-  • 
tressing  his  family,  equally  forbid  sale  and  mortgage  of  it :  so 

•  See  Preoedentspi^.  189—146, 162,  169—194. 

^  la  the  last  and  most  elaborate  dedBion  to  the  Above  effect,  it  haa  beeii 
ihtiB  obBerred  bv  Chief  Justice  Westropp : — **  As  a  general  proposition,  it  is 
trye  tbiA,  in  this  FreodeDCQr,  the  MUikshar^t  where  not  differing  from  the 
May6kha,  is  usually  followed  by  the  Courts  upon  questious  of  Hindti  law. 
But  this  rule  is  not  invariable.  The  courts  have,  in  some  instances,  declined 
to  fc^w  either  of  those  works.  The  doctrine  ef  Mr.  Oc^ebrooke^  Mn  EUis, 
and  Sir  Thomas  Strange,  as  to  the  right  of  alienation  for  valuable  considera- 
tion by  one  of  several  co-parceners  of  his  share  in  an  undivided  Uindti  family 
estate^  without  the  assent  of  the  others,  has  been  here  preferred  to  that  of  the 
Mithik  and  Benares  schools  ;  and  as  a  logieal  consequence  of  that,  doct^e^ 
the  courts  have  recognized  the  right  of  a  judgment  creditor  to  take  in  execu- 
tion, for  the  private  debt  of  a  parcener,  his  share  in  sueh  undivided  property.'* 
Precedents,  p.  169. 

"  The  foregoing  authorities  (i.«.,  opinions  of  Colebropke  and  the'  res^  and 
the  ded^ons  cited)  lead  us  to  the  conclusion  that  it  miist  be  regarded  as  the 
settled  law.of  this  Presidency,  not  only  that  one  of  several  eo^parceners  in  a 
Hindtv  family  may,  before  partition,  and  without  the  assent  of  bis  co-parce- 
ttem,  sell,  mortgage,  oir  otherwise  alien,  for  valuable  consideraidbn,  his  share 
in  tbe  undivided  family  estate,  movable  or  immon^K  but  also  that  8«eh  a 
share  may  be  .  taken  in  execution  under  a  judgment  against  him  at  the  suit 
of  his  personal  creditor.-  Were  we  to  hold  Otherwise,  we  should  ttndermine 
msDy  titles  which  rest  i;poa  the  course  of  decisions,  jbhat,  for  a  long  period  of 
time,  the  courts  on  this  side  of  India  have  steadily  taJcen.  Stability  of  de- 
cision is,  in  our  estimation,  of  far  greater  importance  than  a  deviation  from 
the  special  doctrine  of  the  MitdMard'  upon  tiie  right  d  aUenation."— /6i(l, 
PW172.  .    ' 
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v^tmuM.  70>  After  diviuoa  of  idie  joint  family-  estiKte,.aa- 
cestral  or  acquired,  the  share  of  any  mdividual 
inember  may  be  validly  alienated  by  him  without 
the  consent  of  his  separated  parcener,*  though  it 
would  be  better  if  be  were  a  cpnsqnting  ps^rty. 

BMion.  Because,  by  the  efiFect  of  partition,  the  right  which  the 

Bon'f  and  the  rest  had  in  the  joint  property  having  ceased 
to  exist,  and  the  several  rights  of  the  father  and  other  co- 
sharers  having  aocrudd  in  particular  psorGs  of'  the  propertfy^ 
the  father  as  well  as  any  ptb^r  sharer  is  now  at  lii;»erty  to . 
alienate  bis  own  excLuaive  share  (receiv^  in  the ,  partition) 
vrithout  the, consent. of  his  son  and  the  rest  who  ^exjcept  J;be 
son  born  after  partition§)  no  iQpger  posseiifSQd  fmjt  right  apd 
power  to  prevent  him  from  so  doing. 

Authority.  NIrada  : — When  there  are  many  persons  sprung  from  one 
man  {d),  who  have  duties  (a)  apart,  and  transactions  apart  <6)» 
and  are  separate  in  the  materials  of  work  (c)»  should 
they  give  01?  sell  their  own  shares^  they  do  ^1  that  as  they 


Annotatioiis. 

that  tliese  also  would  he  void,  although  a  valuable  consideration 
have  been  paid  and  reoeived.  Injury  and  injustice  may,  however, 
be  prevented,  by  holding  him  and  his  property  answerable  for  the 
repayment  of  the  money  or  valuable  conaideitation  reoeived  by  him : 
and  equity  perhaps  would  award  partition,  for  the  purpose  of  enforc- 
ing payment  from  his  share,  thus  rendered  a  separate  oneb  But  in 
the  case  of  a  gratuitous  alienation,  there  are  not  the  same  diftculties ; 
aiid  I  apprehend,  that,  under  the  Hind6  law,  as  reoeived  among 
those  with  whom  the  Mit&k8har&  and  Smriti-chandrildi  are  the  chief 
authorities,  it  must  be  held  that  the  disposal  by  will  (considered  a» 
gift)  of  an  undivided  share  of  joint  property,  is  not  valid;  nor  of 
any  part  of  it^  unless  for  pious  purposes,  or  other  usee  inoumbeut 
on  tiie  testator  to  provide  for,  and  falling  within  the  exception  which 
the  law  makes  to  the  general  prohibition. — Colebrooke'a  opinipo 
Bee  Sira.  H.  L.  YoL  II,  (Snd  Kd.)pp.  433  ^  434. 


•  Sm  PkwsBdeutftpp.  ao,  02, 147, 179,  Ac 
t  See  anUy  pages  12—15.      t  See  foot-notee  in  page  72.       §  See  Partitioa. 
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.pleases  for  they  are  toasters  of  tkdr  6wn  wealth.*-^  V^av. 
iiayu,  Ghap.  IV,  Seek  vii  §  36;  Vi.  Chi.  p.  414;  V<.Mi. 
(Sana.)  p.  181 ;  Smri.  ChaUr  Cbap.  XY,  01.  i. 

(U)  Duties]  OdremoniHrh,  that  is,  ibd  ^re  great  saorifioes.^^ 
'MoiT^.  Ohap.  ly.  Seat.  Tii  $  Sd. 

(6)  Transactions  ]  Commerce,  and  the  like  worldly  acta. — tbidi 

(e)  The  nututialt  cf  work  ]  Household  Beeessaries,  a»d  the 
iikSy  as  the  tneahaof  performing,  the  acts  (of  the  househeUier). 

By  the  separate  existence  of  these,  a  partition  is  mani- 
.fested.  The  sense  is  that  they  so  separated,,  may  (each), 
even  without  the  copseo^t  of  th^  others,  ,  make  the. gift,. s^, 
or  other  aliemation  (  of  their  respective  shares). — t$id^ 

^a)  Whoha/H  their  dutids  apart]  Who  ^petfomt  religions  rites 
'aaoh  as'a^vAo(B»a,.^c;,  r^uiriog  pecuniary  aid  for  tkeii;  pe^iai- 
«ioe,  iadependentiyof  cack>other.«*^«<S»ir».  Okmn.  Qhap.  XV,  Cll^l. 

(b)  And  transactions  apart]  Who  itaanBge  likewise  th^  trailsae- 
tioaa  coboemiog  tbe  in^XHne  and  exptaiditure  of  .ths.  divided 
mrealth,: and  also  the  agriouHiiral'affiiirB^  separate]y.<^/6ui.    • 

(c)  And  are  separoLte  in  the  vnaierials  of  work]  Who  likewise 
possess  separate  household  utepsils  and  oth^r  materials. — I^ul 

(d)  '  Wh^  there  are  iMtny  pei^soms  'ipt*jxng  from  (me  man]  Wli^ 
there  are  several  pe)*8anb  descending  froxi)  one  -zhaa  and  divided 
5n  several  Wys-^-Zftfa?. 

Shoald  one  of  these  not  consent  to  the  &ct  of  the  6ther, 
yet  the  latter  is  to  disregard  the  consent  and  ]xianag€(  his 
own  affairs.  They  are  also  at  liberty  to  give,  sell'or  mort- 
gage their  respective  shares  at  pleasure,  since  each  is  lord 
of  itvs  dwn  wtolth,  01^  divided;— J6id. 

The  following  passage^'*— '^  Separated  kinsmen,  as  those 
who  are  unseparatedj  aire eqnal  inrespbolof  immovables.;  lor 
one  has  sot  power  over  the  whole  to-  make  a  gift,  sale«  or 

^*  »i  ♦.-  ■■  •■  '■•     .  ■ — -.ii    <     ,1   ■  ..•,   f ■  ■  .,1.  ... ..,;    .    it.  ,.,     ; -f    • 

*  Which  is  a  text  of  Vrihaspati :    See  anXe^i^  73. 
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mortgage  V'-^must  be  thus  interpreted :  among  tinsepamted 
kinsmeQ,  the  consent  of  all  is  indispensably  requisite^  because 
among  the  unbeparated  (imclred)  the  edate  bemg^in  com- 
mon,  no  one  is  exclusive  owner  of  a  particular  part  ;*  but, 
among  separated  kindred,  the  consent  of  all  tends  to  the  faci- 
lity of  the  transaction,  by  obviating  any  fature  doubt,  whe- 
ther they  be  separated  or  united  :  it  is  not  required  on  account 
of  any  want  of  sufficient  power,  in  the  single  owner ;  and  the 
transaction  is  consequently  valid  even  without  the  consent  of 
separated  kinsmen. — Mit.  In.  Ohap.  I,  Sect,  i,  §  30.  MiTEa 
lliSRA.  is  also  of  the  same  opinion.  See  Vi.  Mi.  (Sams). 
page  171- 

As  for  the  text  of  Vrihaspati  :  "  Separated  heirs  as  those  i^ho 
are  unseparated,  are  equal  in  respect  of  immovables  j  for  one  has 
not  power  over  the  whole,  to  give,  mortgage  0r  sell  ft ;" — aooording 
to  Madana^  it  is  for  putting  a  stop  to  the  right,  among  co-heirs, 
evian  separated  as  to  their  shares '  of  (movable)  e£fect%  (thoi^^h 
unsepanU^d  in  other  respects)!  to  dispose  of,  by  gift  or  other 
mode,  without  (general)  consent,  of  grain,  or  Uielike,  the  pro- 
duce of  undivided  fields,  or  other  (fixed  property).  According 
to  YunIneshwaba  (and  others)  it  is  for  the  sake  of  obviating 
any  future  doubt,  whether  they  be  separated  or  united ;  for,  by 
the  consent  of  those  separated^t  the  £ftoility  of  the  transaction 
is  ensured. —  Vyav.  MayH,  Chap.  IV,  Sect,  vii,  §  37. 

**  All  co-parceners  have  an  equal  claim  to  immovable  property 
whether  they  be  separated  or  live  together.  Therefore,  one  of 
them  is  not  competent  ibo  make  a  gift  of  it,  or  to  mortgage  or  sell 
it.'' — The  purport  of  this  passage  is,  that  the  property,  which 
has  been  only  nominally  divided,  remains  common  to  all  the 
heirs.  Therefore,,  a  single  person  is  not  its  absolute  master.  If 
the  entire  property  be  divided,  his  act,  whatever  it  be,  is  la^wful — 
R  CAt.  p.  309.  '  . 


*  The  original  of  the  Italidised  portion  uh-'' a-ri6Aa£tcsA«  dnwjfOiftiMi 
madkffoiihahodt  dea-di»hiassfdni»haraiwdt :"  of  which  the  aboTe  ia  the  accu- 
rate traDslation;  but  l£r.  Golebrooke  has  rendered  it  by  "  because  no  one 
is  fully  empowered  to  make  an  .  alienation,  aiuoe  the  estate  is  in  oommon.'* 
See  his  Translation  of  Mit.  Ic.  Chap^  I,  Sect  U  I  80.  , 

t  The  original  of  this  is  '*  Vtbkakia**  which  means  '  itpanUed,*  and  net 
''  Unseparated,"  as  is  to  be  found  in  Stokes'  edition  of  the  translation  of  the 
Vyavahdra  Mc^ha. 
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71.  Although  a  maa  may,  without  the  consent  of  any  Vywoilhd. 
person,  alienate  his  sole  property  yqt  it  is  his  bounden  duty 
not  to  do  so,  unless  what  is  to  be  aliened  exceed  the  neces- 
sary subsistence  of  his  family,  whom  he  is  bound  to  sup- 
port, or  unlesa  tbe  wants  of  the  family,  or  other  distress 
affecting  the  same>  require  more  to  be  parted  witb.^ 


'  See  okU,  pages  60-^04,  and  the  AnnoUiions  in  pagei  8d,  and  4ff. 
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BOOK  n. 

SUCCESSION  OF  HEIRS,  *c. 


CHAPTEB  I. 


SUCCESSION  OF  THE  BEGOTTEN  SON  AND    (iN  THE  MALE 
LINE)  GRANDSON  AND  GREAT-GRANDSON. 

When  a  man's  right  of  property  ceases  by  his   deatb, 
natural  or  civilj  or  by  voluntary  abandonment,*— 

Vjfwcutkd.     72.    His  son(a)  inherits  from  him.f 

Authority.  BotJDHiYANA :— Male  issue  of  the  body  being  in  exis- 
tence, the  wealth  goes  to  them. J — V(.  Mi.  (Sane.)  p.  199. 

Authority.  ^  son  (a),  whether  re-united  with  his  father,  or  not  re- 
united,  shall  obtain  the  entire  paternal  share,  since  the 
power  of  intercepting  the  right  to  take  a  share  lies  in  the 
filial  relation. — Vyav.  Mayii.  Chap.  IV ,  Sect,  ix,  §  16. 


Annotations. 


72.  Sir  Thomas  Strange  says  :—^  In  the  series  of  a  Hindd'a 
heirs,  the  first,  in  order,  is  his  male  issue,  legitimately  bom,  or,  in  its 
default,  its  substitute,  and  equivalent,  a  legally  adopted  son." — Stra. 
H.  L.  (Second  £d.)  p.  l^^.  See,  however,  page  83  and  V$fava8tha 
No.  79. 


*  See  ante,  pages  20—22. 

t  Vide  Precedents  pp.  195—199  and  222—221 

t  The  oriicina!  of  this  text  is— '*  Satawangajetihu  tad-gdmi  hyaniho  hkaBvatif" 
of  which  the  above  is  an  accurate  translation.  Mr.  Colebrooke^  however,  him 
made  two  different  translations  of  the  text  in  question  :  the  one  contained  in 
his  so  called  Digest  (VoL  ii,  p.  520)  runs  thus  :— *  Male  issue  by  males  as  fitr 
a»  the  third  degiree  being  lef  t^  the  estate  must  go  to  them  ;*  and  the  other  is 
to  be  found  in  his  translation  of  the  D6;yaMdga  (Chap.  IV,  Sect  ii,  |  21) 
which  is  as  follows :— "  Male  issue  of  the  body  being  left,  the  properly  most 
go  to  them." 
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(o)  Now>  bjr  the.  term  'soa'-  muat  be  undefstood  'the 
imraaa  (a  Intimately  begotten  son), '  the  daMaka'  or  doMa 
(a  son  given), '  kriirtma'  (a  son  miade),  and  krita  (a  son 
bought)/*  the  other  descriptionft  of  sons  being  obsolete  in 
the  present  (kali)  age.  (See  Adoption). 

So.  if  there  be  a  son  adopted  before  the  birth  of  the 
ouras  SOD,  the  former  will  inherit  with  the  latter  though 
not  in  equal  shares.t  As  this  Chapter  is  devoted  only  to 
begotten  male  issue,  the  proportion  of  the  adopted  son's 
share  in  the  above  case  and  the  other  particulars  regarding 
him  will  be  given  in  the  book  on  Adoption. 

.  *  Ourasa'  is  the  issue  of  the  '  urcm*  or  breast,  (whence 
of  body),  and  born  of  a  legally  married  wife  {patni.)  Thus, 
Maku  : — "  Him,  whom  a  man  has  begotten  on  his  wedded 
wife,  let  him  know  to  be  the  first  in  rank,  as  the  son  of  his 
body  (ouTMa).'^!  So  according  to  Manu  the  oura$a  son 
might  be  of  two  kinds ;  1.  born  of  a  married  wife  equal  in 
claw  with  her  husband ;  and  2.  born  of  a  married  wife  of  a 
different  class.    But  in  the  present  {kaii)  age,  marriage 


Annotations. 

73,73.  Sir  William  Macnaghteu  treats  of  the  son's  snocession* 
in  these  terms  i-^**  According  to  the  Hindd  law  of  inheritance,  as 
it  at  present  exists,  all  legitimate  sons,  living  in  a  state  of  union 
with  their  father  at  the  time  of  his  death,  saoceed  equally  to  his 
property,  r«al  and  personal,  ancestral  and  acquirsd"  (Vol.  I,  p;  17.) 
This,  however,  does  not  appear  to  be  quite  correct  First,  because, 
a  daUaisa  is  also  a  legitimate  or  lawful  son,  but  he  does  not  succeed 
equaUjf  with  the  aurasa  son  of   his  adoptive  father.f    Secondly, 

*  The  scm  adopted  in  the  DaUdha  form  Is  prevalent  in  all  the  provinces 
of  India,  while  that  in  the  Kritrima  form  is  used  in  MithUd,  and  wherever 
the  same  is  legalized  by  euatom ;  but  the  son  bought  is  found  only  among 
Chmaeau  or  devotees  who  according  to  the  custom,  obtained  amongst  them, 
adopt  eons  or  ehdku  in  that  form.  All  these  are  fully  stated  in  the  book  on 
Adoption  q.  v. 

t  Under  the  ancient  law  subsidiary  ones  (  i  e.,  sons)  participated,  but  not 
eqnallv,  with  the  legally  begotton  ;  as  does  still  the  son  given  in  adoption, 
as  Well  as  any  other  competent  in  the  present  age  to  be  adopted.^Stra.  H. 
li.  Vol.  I,  (2nd  Ed.)  p.  187* 

t  Chapt  IS,  VtKhaia  106. 
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with  a  damsel  of  an  uQ«q«al  ckss  kawiag  beett  difl^allawed 
•by  kw^  and,  coDsequentljj  a  8on  begotten  by  a  man  on  m 
woman  of  a  difierent  tribe,  though  married  to  him,  not  bc^ 
ing  a  lawful  $on  on  acooaat  of  his  mother  not  being  $k 
legally  married  wife,  the  term  awraaa  must  now  be  itSien. 
to  mean  a  son  as  defined  by  the  Sage  BoudhIyana  (who 
Bays)  >— •'  A  son  who  was  begotten  by  a  man  himself  on  his 
wedded  wife  of  equal  cUmb,  let  him  know  to  be  the  (legiti* 
mate)  son  of  his  body  (ouraaay  See  Coleb^  Dig.  Vol.  Ill, 
<Lon.  Ed.)  p.  167. 

So  alsoTiCHASPAXi  MmxA,  who  says:*-^^'  Here  tha  law- 
ful wife  is  a  woman  of  equal  tribe  espoused  in  lawful  wed- 
iodk  :  a  son  begotten  by  himself  on  her  is  the  first  iejriti- 
mate  son,  because  the  author  says  that  one  produced  by 
himself  on  the  lawful  wedded  wife  of  equal  tribe  is  oalled 
legitimately  begotten  boh  {oura8a).*'~Vi€hL  Sank  f.  149. 
«^ee  P.  C.  Tagore's  translation,  p.  284.  See  abo  Hit,  In. 
Ohi^.  I,  Sect  zi,  §  S. 

vyavatad.  73.  If  there  be  several  sons  legitimfttely  be*^ 
gotten  and  free  from  any  defect  causing  exclusion 
from  inheritance,*  they  inherit  equally  as  well  as 
simultaneously.t 


AnnotationB. 


heoauae,  the  sons  soooeed  as  hmn  to  the  patrimony  not  on^  at  tb* 
time  of  their  father's  death,  natand  or  dril,  but  also  at  the  tun^ 
of  voluntary  abandonment  by  him ;  thirdly,  because,  the  eirooms: 
tanoe  of  a  son's  liring  not  in  union  with  the  father,  does  not  exdudo 
the  former  from  inheritauee  where  he  has  not  already  received 
his  portion  or  somewhat  in  lieu  or  in  satisfaction  thereof :  this  is 
apparent  from  a  precedent  quoted  by  the  learned  compiler  himself. 
See  his  work  on  Hindti  Law,  Vol.  II,  page  &, 

73.    Sons  by  different  mothers  inherit  equaJUy  ;  and  when  a  div ision . 
takes  place,  it  must  be  made,  not  with  reference  to  the  mothers,  bf  t 

*  See  the  Clmpter  on  Exclusion  from  Inheritance, 
t  Fi<(e  FreoedenUpp.  108,  199,  222,  223. 
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AFAdTAkBl  :-^''  All  (sMs)  UiaitaFe.TiituoQs  Are  entitled  to  Authori^. 
fbarea''    The  term  *  lofts'  is  undentood  after  tbe  term  'all' 
in  the  above  passage. — Smai  Chan.  Chsjp.  Il,  sect  iij  CL 16. 

yjBtiHA8PATi:--SoD8  inherit  the    paternal    estate^    the  Authority. 
abara8(6)  ^  idi  are  equaL-^/dui.,  CL  17. 

(6)  '  Shares*-^here  mean  the  shares  of  both  assests  and 
debts. — lUd. 

^    Maiiu  :--^After  the  death  (o)  o£  the  father  and  mother,  Authori^. 
ibe  brotherst^  being  assembled,  maj  equally  (cQ  divide  pater- 
nal (knd  maternal)  estates,  for  they  are  not  owners   while 
they  (the  parents)  five.— Chap.  Ix,  t;.  104. 

Xc)  'Alter  tbe  death'*^that  is^  after  the  extintiioA  of 
Ti^t  (by  death  nataral  or  civil,  or  by  vokuvtary  abanden*- 
mem).    See  wnte  pp.  20^29. 

(cC)  ^Bqwittjf — means  in  equal  portions,  no  deduction  of  a 
twentieth  part  being  allowed  for  the  eldest  son,  &nd  so  forth. 
Ti.  CM.  p.  224. 

Here  the  term  'egtMrZV  Indicates  that  their  title  is  egual.'^ 
Coleb.  D«,  Yol.  II,  (Lon.  £d.X  P-  ^21. 


74.    The  son  begotten  by  a  man  of  the  Shudra  rjfawuad. 
tube  on  bis  female  slave,  or  on  the  female  slave  of 
bis  slave,  may,  by  the  father's  choice,  take  &  share 


Annotations. 

tbeBiimbeni of  sooi^^tfr  tfqps^— ^Norton's  Leading  Casee  Pftrtlly 
psge.49e» 

74.  Among  tbe  sons  of  the  Shkdra  tribsi  an  illegitimate  son  by 
a  dsve  girl  takes  with,  his  Jejitimat^  brothers  a  half  share;  and 
where  there  are  no  sons  (inclndiDg  son's  sons,  and  grandsons),  but 
only  the  son  of  a  daughter,  he  is  considered  as  a  co-heir,  and  takes 
an  equal  share. — Macn.  H.  L.  Vol.  I|  p.  16. 

74.  Where  there  are  an  illegitimate  son  and  a  legitimate  daughter, 
the  son  gsto  one^ird,  and  the  daughter  two,  (Sttm.  H.  L.  Vol  I, 
.  pp.  57,  Idd,)  in  Bombay.  According  to  the  Mit&kshadL,  they  would 
take  flooietiea— Norton^i  Leading  Oases^  Part  II,  p.  499. 
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equal  to  that  of  a  son  begotten  on  a  wedded  wife ; 
he  is  entitled  to  a  mmei^  of  sueh  share  upon  his 
Other's  death,  also  lipoii  the  father  leaving  a 
daughter  by  a  wedded  wife  or  son  of  sueh  daughter. 
In  default  of  these,  the  son  by  the  female  slave  is 
entitled  to  the  whole  erf  the  father's  property,* 

V]/awuM.  75,  The  son  of  a  man  of  the  re-generate  tribe 
by  his  female  slave,  or  by  the  female  slave  of  his 
male  slave,  is  not  entitled  to  inherit  from  him ;  but 
such  son,  if  docile,  receives  a  maintenance.* 

Authority.  Manu  :--Bat  a  son  begotten  by  a  man  of  tbe  shiidra 
class  on  his  female  slave,  or  on  the  female  slave  of  his  male 
slave,  may  take  a  share  of  the  heritage ;  if  permitted  &y 
the  other  eons  if  this  is  the  law  established. — Chap.  IX, 
vachana  179. 


ATtTinf^^fci^ftTIg, 


74.  The  illegitimate  son  of  a  ShMra  by  a  slave  is  not  entitled 
to  share  with  legitimate  8ons»  in  the  inheritance  of  an  nnde  by  the 
father's  side.— iiTiMar  Mortuzah  v.  Ktnoar  BkugwurU  Roy, — Marshall's 
Beports,  page  609. 

74.  An  illegitimate  son  suoceeds  before  his  father's  widow.  1  W. 
and  Biihl,  p.  53,  (^^uosre) ;  and  before  his  legitimate  brother's  widow  ; 
ib.y  (qucare).  He  shares  with  a  foster  son ;  t5.  p.  54.-'Norton'8  Lead- 
ing Cases  Fart  II,  p.  499. 

75.  According  to  the  Hindti  law,  an  illegitimate  son  of  a  Bajpoot 
or  any  of  the  three  superior  tribes,  by  a  woman  of  the  ih4dra  or 
other  inferior  class  is  entitled  to  maintenance  only. — Pershad  Sing 
V.  Banee  Mehe8ree.^Sel  S.  D.  A.  B.  Vol.  lU,  p.  132  fNew  Ed. 
page.  176.) 

*  See  PreoedentB,  pp.  199—210,  218,  214,  217,  220,  221. 

i*  The  portion  italicised  is  not  in  the  original,  but  has  been  supplied  by 
the  learned  Translator.  The  same,  however,  is  not  only  at  varianoe  with  the 
texts  of  YdjnavaUtjfa  and  other  paramount  authorities,  but  also  with  KtUl^ba 
BhaUa*9  oonunentary  on  the  text  itself,  according  to  all  of  which  it  should 
have  been  ^^bjf  ihefatKar;  as  will  be  mftnifest  from  the  paanges  dted  in  p.  67. 
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The  son  of  a  Sh&dra  by  a  female  made  a  captive  or 
slave^  under  a  standard  or  the  like^  or  by  a  female  slave 
belonging  to  his  male  slave^  if  permitted  hy  hiefoUher, 
shares  equally  with  the  sons  of  the  wedded  wife^  that  is, 
he  obtains  a  share  equal  (to  that  of  one  of  those  sons) :  this 
is  the  settled  rule  of  the  8hdstra.^^KvJliik  Bhatta'a  com- 
mentary on  the  above  text 

YJLrNAVALKYA  :— Even  a  son  begotten  by  a  shUdra  on  Authority. 
a  female  slave,  may  take  a  share,  by  the  father's  choioe* 
But  if  the  father  be  dead,  the  brethren  should  make  him 
partaker  of  the  moiety  of  a  share :  and  one  who  has  no 
brothers,  may  inherit  the  whole  property,  in  default  of 
daughters'  sons. — Vide  MU.  In.  Chap.  Ij  Sect,  ziij  §  1.— 
Vyav.  May^    Chap.  IV,  Sect,  iv,  §  82. 

From  specifying  *^hy  a  ahdtdra^**  it  is  clear  that  a  son  be-  Authority, 
gotten  by  a  twice-:born  man  on.  a  female  slave  does  not 
obtain  a  share,  even  by  the  father's  choice:  Neither  after 
the  death  of  the  father,  will  he  get  the  half;  nor,  in  the 
absence  of  sons  or  other  [heiri^,  will  he  get  the  whole. 
This  is  the  argument  of  the  MadxiTuirToJtna^  and  others. 
Vym.  MayH.  Chap.  IV,  Sect,  iv  §  32. 

The  son  begotten  by  a  ehCtdra  on  a  female  slave,  obtains  Authoriiy. 
a  share  by  the  fathefr^a  choice,^  or  at  his  pleasure.  Batj 
after  [the  demise  of]  the  father,  if  there  be  sons  of  a  wed- 
ded wife,  let  these  brothers  allow  the  son  of  the  female 
slave  to  participate  for  half  a  share : — that  is,  let  them 
give  him  half  [as  much  as  is  the  amount  of  one  brother's*] 
allotment.  However,  should  there  be  no  sons  of  a  wedded 
-wife,  the  son  of  the  female  slave  takes  the  whole  estate^ 
provided  there  be  no  daughters  of  a  wife,  nor  sons  of 
daughters.  But,  if  there  be  such,  the  son  of  the  female 
slave  participates  for  half  a  share  only. — MU.  In.  Chap.  I, 
Seet.  xii  §  3.  ... 

From  the  mention  of  a  SlvMra  in  this  place,  [  it  follows  Authority, 
that  ]  the  ison  begotten  by  a  man  of  a  regenerate  tribeon  a 
female  slave,  does  not  obtain  a  share  even  by  the  father's 
choice,  nor  liie  whole  estate  after  his  demise.  But,  if  he  be 
docile,  he  receives  a  simple  maintenance. — Mii.  In.  Chap.  I, 
Sect  Xii  §  3. 

*  SvStniMiA  and  BiLAii-BiUTf a. 
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D€ienptions  ol  lihe  diffbreat  kinds  of  alATesaroasfolloW:'^ 

Slaves  des-  Makxi z-^There  are  senrRints  of  seven  sorts;  one  made 
cribed.  captive  uDder  a  Standard  OT  in  battle,  one  maintained  in 

oQUsideratioQ  of  service*  one  born  of  a  female  slave  id  the 
ho^se^  one  sold,  or  given»  or  inherited  from  anceators.  and 
one  enslaved  by  ivay  of  punishment  on  his.  inabUuy  to 
pa/y  a  iarjfc^nc— Chap.  VIII,  v,  415. 

The  fifteen  The  distinctions  in  slaves  are  laid  down  by  Nirada :— 
k^^fli*vee '« One  bom  [  of  a  female  slave]  in  the  bonse  [  of  bsr 
^"''^  master};  one  bought;  one  received  fbjj  donation);  one' 

inherited  [from  ancestors];  one  maintained  inafkmine; 
and,  Uke  him,  one  pledged  by  a  [former]  master;  one 
relieved  from  great  debt ;.  one  made  oaptiye  in  war;  [a  slave] 
won  in  a  stake ;  one  {wha  has]  offered  [himself]  in  Uiis 
form.:  'I  am  thine/  an  apostate  from  religious  mendi- 
city «  [&  dave  for  a]  stipulated  [time7j  one  maintained  in 
consideration  of  service  [£Aa^]iashve  for  the  sake  of 
hia  bride  i  and  one  self-sold,  are  fifteen  slaves  declared  by 
the  law.'*— Fyav..  if ajiftiw  Chap.  X  §  6. 

KiT7iTANA:— ''  A  free  woman,  or  one  who  is  not  a  slave 
(of  the  same  master  ^  for  this  w^  qr-dM^,  may  bear  either 
sfiue,)  beooosing  the  bride  of  a  slave^  also  becomes  a  slave 
[to  her  hnsbaaols  owner]  ;  for  ber  busband  is  her  lord,  and 
that  lord  is  8ub|}eet  to  a  mastec/'-^F^ati.  Maqpi.  Chap.  X« 
pafft^ll. 

The  wvd  slave,  used  thvoughout  on  this  subject,  being  not 
spedttUy  confined  to  the  ofiascuHne  gender,  must  therefore  be 
imdersteod  as  affecting  aU  rules  also  for  female  slaves.* 
rj^«  MQ/gi^.  Ch^  X,  (  8. 

vyinaOid.  76.  The  son  begotten  by  a  man  of  the.  ab&dffu 
tribe  on  an  unmairiad;  9h&drd  woman  with  whom 
QBatiial.ooKmeetiQn  w  Bot  inccfitnoua  is  also  entitled 
to  inherit  from  his  father  in  the  ahoYo  soamMar. 
But  snob  a  son  of  a  man  of  the  vegenerate  tribe* 
Is*  ealitled  ta  maintenance  onlj.* 

•  7tM«  jp^Mfldfsiw,  n^  isa,  211,  S14. 
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Maku  :-«**TbB  son  of  a  Brdhmana,  a  Kehatriya,  or  a  Autboritj. 
Voiehya,'hj  a  ^woman  of -the  Sk&d/r^  oleas,  shall :  inherit  no 
part  of  the  estate,  (unless  heiba  virtuous;  nor  jointly  with 
other  sons^  unless  bis  mother  was  lawfully  married  :)*  what* 
ever  his  father  may  give  him,  let  that  be  his  own.— 
Chap.  IV,  v.  155  i—Vide  Vyav,  Mayii.  Chap-  IV,  Sect,  iv, 
§  29,  and  Vi.  Chi.  p.  273. 

MATffTT:-^A  son,  begotten  through  lust  on  a  Shidrd  by  Authority. 
a  man  of  the  priestly  classs,  is  even  as  a  corpse,  though 
alive,  and  is  thence  called  in  law  ^  a  living  corpsc^-^Chap. 
IX,  v.  178. 

Vbihaspati  :^A  virtuous  and  obedient  son,  born  of  a  Autlioritj. 
SkMrd  woman   unto  a  man   who  leaves    no    legitimate 
ofibl>ring(a),  shall  take  a  provision  for  hia  maintenance, 
and   the   kinsmen(&)   shall   inherit   the   remainder    of   the 
estate.— ri.  Chi  p.  274. 

faj  *  Who  leaves  no  legitimate  offspring,' — that  is  who  has 
no  son  by  (any  of  the)  wives  of  the  first  three  classes.— /6uf. 

(b/  Kinsmen,  first  the  nearest,  and  in  their  default,  the  re- 
moter also.— Ft.  Chi.  p.  274. 

This  rule  relates  to  the  child  of  an  unmarried  Shiidrd ; 
for  the  tisxt  is  laid  down  in  the  section  treating  of  an  un- 
married womanr — Vi,  Chi.  p.  274. 

GoutamA  : — A  son  by  a  Shiidiu  woman,  bom  unto  a  man   Authority. 
who  leaves  no  (legitimate)  offiipring,  .shall,  if  he  be  strictly 
obedient   (like  a  pupil,)  receive  a  provision  for  his  mainte- 
'  nAuce(c).—Vyav.  JIfat/tl.— Cha]^.  IV,  Sect,  iv,  §  30. 

(c)  A  provisan /or' his  maintenance ;  or,  as  a  means  of  livelihood. 
r^av,  MayH  Chap.  IV,  Sect.  iV,  §  30. 

"  A  son,  begotten  by  a  man  of  the  Sh'Adra  class  on  his 
female  slave,  may  receive  a  share  by  the  father's  choice,  or, 
after  the  death  of  the  father,  the  brothers  shall  allot  him 
balf  a  Bbare.^'--Tbis  text  of  YAjnavalkya  is  thus  interpre- 
ted by  Vdchaspati.Mi»ra : — 

*  The  words  within  tAnathsBis  ore  nob  in  the  tect  itself,  but  seem  to 
haiTe  been  added  from  a  commentary. 

12 
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AvthoiHf.  **  A  flOQ  of  a  SMid/ra  by  an  unmarried  w<ntnan  may  re- 
ceive a  share  by  the  permission  of  bis  father ;  but,  if  the 
father  be  dead,  he  shall  receive  half  of  the  share  of  hb 
brothers  who  are  borne  by  married  wives/' — Vi.  Chi.  p.  27 4t. 

Authority.  Then  the  text — *'  should  he  have  no  brother,  he  shall 
take  the  whole,  unless  there  be  a  daughter's  son,^'  is  inter* 
preted  by  him  as  follows  : — '^  The  meaning  of  the  above  is 
that,  the  son  of  a  Skddra  by  an  unmarried  woman  receives 
the  whole  heritage,  provided  there  be  no  son  of  married 
wives  and  daughters'  sona — Vi.  Chi.  p.  274. 

It  has  been  determined  that^- 

Vyavoitha,  77.  The  son  begotten  by  a  ShAdra  on  a  kept- 
woman  with  whom  carnal  connection  is  not  inces- 
tuous is  also  entitled  to  inherit  in  the  above  manner; 
but  such  a  son  of  a  twice-born  man  is  entitled  only 
to  maintenance.* 

The  above  must  be  on  her  being  considered  to  be  a  slai^e 
either  of  the  description '' I  am  thine,"  or  ''as  one  main- 
tained in  consideration  of  service  (bhaktay*  See  ante  p.  88. 


Vpawithd,     78.     In  default  of  the  son,  the  son's  son  inherits^ 
failing  him,  the  great-grandson  in  the  male  line.f 


AUTiotaWons. 


77.  lasae  by  a  conoabine  is  deeoribed  in  the  law  as  son  bj  a 
female  slave,  or  by  a  ShUdrd  woman.  If  the  father  were  a  SkUdra^ 
he  might  have  allotted  a  share  to  his  illegitimate  son.  Mit«  on  In. 
Ch.  I,  Sect,  zii.  And  the  obligation  of  affording  him  the  means 
of  sabsistenoe  is  declared  in  passages  quoted  in  Jaoan-nItha's 
Pigest,  Vol.  Ill,  p,  170.— CW«6rooit«'#  opinion,  Stfx^.  H.  UVoL 
II,  (F.  E,)  p.  198, 

78-*>80.  In  default  of  sons,  grandsons  inherit;  in  which  case  thej 
take  per  etirpes^  the  sons,   however  nnmeroos,  of  one  son,  taking  no 

•  VitU  Preoadents  pp.  199^214,  2fld. 
t  Vid€  preoedentiiip.  107,  317,  232—224. 
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■  Theright of  peribitning  the  funeral  obeeqaies  is  aettled  ac-^     Authoritj. 
Mtdiog  to  the  following  authority : — ''The  son,  the  son  of  a 
80D»  the  pan  of  a  grandson  :*'  hence  their  right  of  inheritance, 
which  is  similar  to  the  right   of  performing  the  funeral 
obsequies^  is  likewise  established. — Vi.  Chi.  p.  289. 

First,  the  son  5  on  failure  of  him,   the  grandson }  in   his     Authority, 
default,  the  great-grandson  (inherits). — Vi.  Chi,,  p.  299. 


Annotatioxui. 


Mibrs  than  tin  sons,  however  fewi  of  aootber  sonk--^Maen.  &.  L* 
VoL  I,  p.  1& 

78-«W.  la  default  of  sons  and  grandsont,  the  gt«at-grandsons 
'  iBherity  in  which  case^  they  also  take  p^  iHrpm,  the  aona,  however 
munerone,  of  one  grandson,  taking  no  more  than  the  eons,  however 
few,  of  another  grandson*  They  wiU  take  the  ehares  to  which 
^eir  respective  fkthers  would  have  been  entitled,  had  they  sar- 
v!ved»-^BIacn.  H»  L»  Vol.  I,  p»  16. 

The  right  of  representation  it  also  admitted^  as  far  as  the  great- 
grandson ;  and  the  grandson  and  great-grandson,  the  father  of  the 
one  and  the  father  and  grandfather  of  the  other  being  dead,  will 
take  equal  shares  with  their  uncle  and  grand-uncle  respectively.  ^ 
Indeed,  the  term  ^put-tra^  or  *  son'  has  been  held  to  signify,  in  its 
strict  acceptation,  (also)  a  grandson  and  great-grandBon.^/6ui,  p.  17. 

The  collective  term  ''issue"  comprehending  not  only  as  many  sons 
as  a  man  may  chance  to  leave  behind  him,  but  sons'  sons  also,  and 
sons  of  the  latter  or  great-grand8ons.-^If  the  son  have  died  in  the 
life-time  of  his  father,  leaving  a  son,  and  that  son  also  die  leaving 
one,  and  then  the  grandson  die,  the  great-grandson  succeeds,  as  his 
grandfather  would  have  done,  had  he  survived.— iSitra.  H.  L.  Vol.  I, 
(2nd  Ed.)  p.  124). 

A  son,  dying  in  the  life-time  of  the  father,  leaving  sons,  repre- 
sentation takes  place,  proceeding  as  far  as  great-grandsons, 
upon  the  ground  of  their  conferring,  by  performance  of  funeral 
obsequies,  equal  benefit  on  the  ancestor ;  the  key  (as  observed 
by  Sir  WilKam  Jones)  to  the  whole  Indian  Law  of  Inheritan(ie.— ^ 
Sinu  H.  L.  Vol.  I,  (1st  £d.)  p.  116. 
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VffomiM.  79^  The  grandton  whose  father  is  dead,  and  the 
great-grandson  whose  father  and  grandfather  we 
dead^  are  entitled  to  inherit  simultaneously  with 
the  late  proprietor's  surviving  son,  if  any.* 

KeMon.  For  tbe  grandson  representing  his  own  father,  and  the 
great-grandson  representing  Lis  grandfather  as  well  as 
father,  are  in  the  stead  of  the  late  proprietor's  deceased  son 
and  grandson ,t  &i^d  they  equally  with  his  surviving  son 
confer  on  him  the  spiritual  benefit  by  presentation  of  the 
oblation  of  food  and  libation  of  water. 

ryavoitkd.  BO*  If  the  grandsons  and  the  great-gvandsoiiB 
of  the  ahove  description  be  numerous,  and  they,  be 
sons  and  grandsons  of  different  fathers  and  grand- 
fathers, then  they  inherit  not  per  capUa^  but  p» 
stirpes,  t 

AuUioriij.  JlONYAVAlKTA  :-*Among  grandsons  by  different  fadtefs, 
the  allotnaent  of  shares  is  according  to  the  fatU6nk-?^Jff^. 
In.  Chap.  I,  Sect*  v,  §  1  ;-^  Vyay,  Mayu  Chap.  lY;,  Sfsct. 
lY,  §  20;— Fi.  Chi.  (Sam.)  p.  181. 

Authority  Although  grandsons  have  by  birth  a  right  in  the  grand- 
father's estate,  equally  with  the  sons^  still  the  distribution 
of  the  grandfather^'fe  property  niust  be  adjusted  through 
their  fathers;  and  not  with  reference  to  •  theinseIres.S— 
Mit  Chap.  I,  sect,  v,  §  2.  ' 

Althojugb  the  grandsons'  title  being  eqjial/  and  t^eiir 
right  by  birth  being  also   equal   (to   that  of  ^  aon»)  it  is 

i  '  ■  '  ■'  ■ "■ '  «i   [i  I    1  .■  '■ « 

•  Vide  Preoedenta  pp.  196,  «X7.  228^-23*.    - 
t  See  ante,  pp.  19,  29,  80.  t  Vide  Plreoedenti  pp..917a  ^« : 

§  Thfl  meaning  here  ezpresBed  ia  ibis  :  .ii  unBeparated  bcothen  die,  Je^^ing 
male  issue,  and  the  number  of  sons  be  unequal,  one  having  two  sons,  another 
three,  and  a  third  fonr,  the  two  receive  a  singU  share  in  right  of  tlieir  fathelv 
the  other  three  take  one  share  appertuning  to  tfaeis  hither,  andtlie  remaining 
four  similarly  obtain  one  share  due  to  their  father.  So,  if  some  of  .the  sona 
be  Ihnng  ttid  tome  have  died  leavhig  male  issue,  ish^  same  method  ehonld  be 
observed  :  the  sprviving  ioos  take  their  own  allotmenti^  and  the  ftn».(i<  tMr 
deceased  brothers  receive  the  shares  of  their  own  lath^  respectively.  Such 
is  the  adjustment  prescribed  by  the  ttxi.-^MU.  In.  Chap.  I,  Sect,  v,  1 2. 
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rMsoMble  that  tbey  ahoa)4  tfike  9(|0ftL«bareft  {mih  a  sod  J 
y^t.M^is  is  barred  by.  th^  .text :-*^'' Among  graodBO^s  by 
different  fathei-s,  &c."— Ft.  Mi.  (SaJis.)  .p.  1^2. 

The  author  of  the  Smriti-cliandrikd  having  us^d  the  word  Authority 
*^aneka  (manjf  or  different)*'  iu  tlje  place  of  "pramita  (de- 
ceased)'* contained  in  the  above  text  of  YAJNAVALKYA,  as 
found  in  the  Hiitahihard,  has  thus  iiiterpreted  the  .te^ct : — ; 
"Among  those  whose  fathers  are  deceased^  the  allotment  of 
shares  is  according  to  the  fathers/'*  Among  those  whose 
fathers  are  detceased.]  .  Among  brothers  whose  fathers  have 
died  undivided,  Tlie  allotment  of  shares  ,is  according,  to  tho. 
fathers.]  The  shares  of  the  property  left  by  the  father, 
grandfather  and  great-grandfather  are  to  be  adjusted 
Uiroiogh  theirf  respective  fathers,  and  not  with  refereike 
to  th^selves.-^iSTm'i.  Chan:  Chap.  VIII,  CIs.  1  and  2«  • 


1{  it  be  asked  what  distinction 
made  through  fathers  tl 


does  a  partition  make  if 


Vbihaspati  states*:^ — ''Their    sons  of  uneqabl  nurnfber  Authority. 
are  declared  to  take  the  shares  of  their  respective  .fatUera/* 
Vide  SmH.  Chan.  Chap.  VIII,  §  3.         , 

•    •     '  .  '  .    '     ....••       •   '     ••;     •  /* 

The  meaning  is,  where  the  sons  of  the  deceased  fathers 
are  pf  i:(nequal  number^  tliat  is,  of  greater  or  less  mimber, 
tUe  sons  of,  eaqh  father  taHe.the  share  .of  th^ir  pv^tfi  father 
onk,  For  example,  when  one  haa  a  singly;  son,  another  twO| 
ana  a  thrid  many;  the  only.^onireceives  one  share  in.  right 
of  his  father,  the  two  sons  take  one  share  appertaining  to 
their  father,  and  similarly  the  many  sons  obtain  one  share 
due  to  their  father.  Although,  by  the  shares  being  thus 
adjustbdi  through  fathers,  there  ^  nvi^ht  bdcur  inequality  -  in 
the  shares  of  sons  by  different' fathers,  yet  'such  a  Ti^'ode  of 
adjustment  must  be  observed  as  being  expressly  enjoined. 
/Sy^i^i.  ©ftan/Chap;  Vtll,  Clfe.  4;  5:     ./ 


*  The  above  translation  of  the  said  text  of  YdjwuwxHhya  is  made  by  the 
Translator  of  the  Hmriti  Chandrikd. 


t  nds  teMD  refefs  to  the  grahcboas^tor  e^t^^fandsonli,  i 
bew— Note  by  the  Translator. 

,  t^»M».(?A«pi.  Chap.  VIII,  CL  8. 


I  the  case  niay. 
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Where  among  anseparated  brothers  harittg  sons,  one 
dies,  and  his  son  has  received  no  share  from  his  grand* 
father,  and  the  grandfather  dies^*^ 

Autliority.  KiTYiYANA  says :— Should  a  younger  brother  [anuja 
(a)]  die  before  partition,  his  share  shall  be  allotted  to  his 
souj  provided  he  has  received  no  fortune  (b)  from  his  grand-* 
fiather ;  a  son's  son  shall  receive  his  father's  share  from  hia 
uncle  or  from  his  uncle's  son.f 

(a)  The  term  'anujWi  hss  been  used  in  the  text  to  denote  a 
deceased  brother  in  general,  whether  he  be  a  junior  or  senior 
brother.— 5f»r».  Chatt  Chap.  VIII,  CI.  B, 

(a)  The  younger  son  (anuja)  denotes  also  that  the  eldest  ^ia 
bound  to  portion  off  his  brothel's,  sou).— ?V«*«  ^^in^  Chapu  iV^ 
Sect,  iv,  §  21. 

(5)  ''Fortune'*  means  the  wealth  called  ' heritage.' — Smru 
Chan.  Chap.  VIII,  CI.  6. 

Where  there  may  be  several  sons  of  a  deceased  brother, 
then,  too,  the  same  author^ — 

Aathority.  ElTTiTAKA  States :— The  same  shall  be  allotted  equita- 
tably  to  all  the  brothers.(c)t 

(c)  Shall  be  allotted  equitably  to  all  the  brothers.]  Shall  be 
divided  in  equal  shares  among  all  the  sons,  according  to  the 
principle.^—"  Equality  is  the  rule  where  there  is  nothing  laid 
down  to  the  oontrary.-^/SmH.  Chan,  Chap.  VIII,  Ci.  7. 

Again  says*-* 

Authority.  EIttataka  I — Or  (if  that  grandson  be  also  dead)  let  hia 
eon  take  the  share }  beyond  him  succession  8top8({2).t 

(d)  ^  Stops,*  at  the  great-graqdson.  We  mnst  thus 
understand  it:    'The  son  of  the  great-grandson,  or  the 


*  Smri.  Chan.  Chap.  VIII,  a.  6-^. 

rVm,  CL  6--8|  Ffctv.  Mofi.  Ohi 
p.  199. 

t  The  term  "  oiii^a"  in  Statkrit  meant  a  younger  broUiec. 


t  Smri-  CUs.  Chapi  VJU,  CL  6--8|  Ffctv.  Jfoyi.  Ohsp.  TV,  debt  in 
S  91  ;-  Vi.  Mi.  (SofM.)  p.  199. 
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rest,  will  not,  on  the  death  of  the  &ther  [grandfather,  and 
great-grandfather,  without  interval  after  the  death  of  the 
groat-great]  grandfather,  obtain  his  wealth,  being  of;  another 
[line],  80  long  as  his  son,  or  other  [heirs]  are  alive.  In 
default  of  son,  grandson,  [and  great-grandson]  in  the 
general  [Cunily]  only,  he  also  will  take  [the  succession]. 
Vyav.  MayA.  Chap.  IV,  Sect,  iv,  §  22. 

The  meaning  is,  that  the  son  of  the  grandson  of  the  de- 
ceased proprietor  takes,  in  default  of  his  father,  the  share 
of  his  father.  Where  there  is  no  such  son  too,  (i.  s.,  sou  of 
the  grandson,)  but  his  sons  are  in  existejpce,  they,  as  the 
descendants  of  the  deceased  proprietor,  do  not  take  a  share 
in  the  property  of  their  great-great-grandfather.  The 
right  of  inheritance  here  ceases.— /Smri,  Ctftoru  Chap..  VIII, 
Chittse9. 

The  objector  asks — ''  how  does  a  great-grandson  at  least 
take  a  share  in  his  great-grandfathePs  property ;  the  right 
by  birth  being  ordained  by  law  only  where  the  son  or  grand,- 
son  inherits  the  property  of  his  father  or  grandfather  f' 

This  is  true,  but  a  great-grandson  has  been  declared  enti- 
tled to  his  great-grandfather's  property,  just  on  the  same 
principle  on  which  a  son  and  the  like  have  been  declared 
entitled  to  their,  mother's  property.  This  is  simply  because 
they  survive  the  deceased,  and  offer  funeral  oblations  to  her. 
It  has  hence  been  properly  declared — '*  Let  his  son  take  the 
Bhare."*  It  must  hence  be  understood  that  whoever,  by  reason 
of  the  deceased  proprietor  being  related  to  hirx^  as  father, 
grandfather,  or  great-grandfather,  offers  funeral  oblations 
tp  him,  becomes  entitled  to  participate  in  his  (deceased's) 
property  notwithstanding  that  the  deceased  has  got  .other 
sons,  graudsons,  and  the  like.  Hence,  Devala  :—*^  Sages 
declare  partition  of  inheritable  property  to  be  co-ordinate 
with  the  fifts  of  funerfil  cakea"  The  meaning  is,  that 
Maku  and  other  sages  contemplate  the  partition  of  in- 
heritance as  well  as  the  presentation  of  funeral  oblations 
to  extend  to  the  fourth  in  descent. — Smri.  Chan,  Chap. 
VIII,  Cls.  11— 14. 

The  heritable  right  of  the  great-grandson  whose  father 
•and  grandfi^er  are  dead  is  not  only  by  reason  of   his  pre- 
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senting  fhe  obtatioii'^^fce,  but  al^o  by  his  being  consiibs- 
tantial  with  his  father  attd  grandfather. .  A  graocBOD,  eveo 
during  the  existence  of  hte  father,  has,  by- birth,  a  heritable 
right  in  his  grandfather's  property,  whereas  a  great-grand- 
son^s  heritable  right  accrues  only  upon  the  demise  of 
his  father  and  grandfather :  such  is  the  distinction.* 

Authority.  EAttIyana  expressly  declares  the  heritable  right  of  sons, 
grandsoni^  and  great  grandsons  :-^^'  Should  a  son  die  before 
partition,  his  sodf  shaU  be  made  a  partaker  of  the  estate  pro- 
\ided  he  had  received  no  fortune  (share)  from  his  grandfather. 
He  recovers  his  father^s  share  from  his  u^icle  or  vodefs 
son;  and  the  same  (proportionate)  share  shall  be: according 
to  law  allotted  to  all  the  brothers  ;  or  (if  that,  grandson  be 
also  dead)  let  his  son  take  the' share ;  beyond  him  {i.e. 
great-grandson,  lineal  sucession)  stops. t — Vi.  Mi.  (SanSi) 
page  199. 

The  noh-inheritability,  which  is  declared  of  the  descen- 
dants beyond  the  great-gi-andson,  is  considered  to  be  on-  the 
ground  of  aapindcL  relation  ;  but  they  have  certaitily  beri* 
table  right  on  the  ground  of  being  Sakulyaa  or  distant 
kindred,— Ff.J/».  p.  199. 

Although  the  author  of  the  i(ftt(i^Aartf  has  not,  in  the 
Chapter  on  .Inheritahce,  mentioned  the  heritable' right  df 
the  great-grandson  whose  father  and  grandfather  are  dead, 
nor  has  he  cited  the  above  quoted  text  of  KAtTltANA  by 
which  siich  descendant's  right  of  succession  is  expressly  de- 
clared, yet  by  saying  in  the  Chapter  treating  of  debts  that 
'*  if  the  great-grandson  and  the  rest  take  the  inheritance, 
then  they  must  be  made  to  pay  (the  deceased's)  debts"— he 
has,  though  indirectly,  repognised  the  heritable  right  of  the 
great-grandson.  Besides,  when  the  Vir-mitrodoya,  whioh 
iiei^t  to  the  Mitdkahard  is  a  high  authority  of  the  Benares 
School,  and  is  considered  to  be  an  exposition  of  the  laws 
of  ih^'Mitdkakard,  has  plainly  laid  dowil  the  great-grand- 
son's right  of.  succession,  and  the  authorities'  of  the  other 
schools   too   have  done  the  s^me,  then  such  desceu^atit^s 

•See  an(^  pagw  18, 19 
'  t  tide  Coleb.  Dig.  Vol  III,  (li6n<!.  Ed.)  pp.  7, 8,  ftUd  Sfi.  • 
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heritable  right  must  be  held  to  be  unquestionably  estab- 
lishecL  In  practice  also  he  invariably  inherits  in,  and 
under,  the  above  circumstances.* 

DevaLA  : — "Partition  of  heritage  among  undivided  parcen-  Authority. 
ers,  and  a  second  partition  among  divided  relatives  living  to- 
gether(after  re-union,)  shall  extend  to  the  fouHh  in  descent : 
this  is  a  settled  rule.  So  far  (a)  relatives  are  sapindas,  or 
connected  by  funeral  oblations ;  beyond  him  (&)  the  funeral 
cake  is  rescinded  :  sages  declare  (c)  partition  of  inheritable 
property  to  be  co-ordinate  with  the  right  of  funeral 
cakes.— Coleb.  Dig.  Vol.  Ill  (Lon.  Ed.)  p.  10. 

(a)  "  So  far'^  as  the  fourth  in  descent,  relatives  or  per- 
sons sprung  from  the  same  family  are  sapindas :  for  ex- 
ample, one  gives  the  funeral  cake,  the  other  three  receive 
the  oblation  :  hence  there  is  a  mutual  connexion,  by  the 
gift  and  receipt  of  funeral  cakes,  between  four  persons. 
And  this  connexion  of  sapindas  regards  inheritance ;  but 
the  connection  of  sapindas,  in  respect  of  impurity  by 
reason  of  death,  extends  to  the  seventh  in  descent,  in- 
cluding the  ancestors,  who  partake  of  the  rice  wiped  off 
the  hand  with  which  the  funeral  balls  are  offered. — Coleb 
Dig.  Vol.  Ill  (Lon.  Ed.)  p.  11. 

(b)  ''Beyond  him  (beyond  the  fourth  in  descent),  the 
funeral  cake  is  rescinded ;"  for  there  is  not,  between  more 
distant  relatives,  the  mutual  connexion  of  giving  and  re- 
ceiving funeral  balls.-^i&td. 

(c)  "  Sages  declare,"  &c. ; — they  declare  the  succession 
of  inheritable  property  to  be  co-ordinate  with  the  gift  of 
funeral  cakes.  Consequently,  he  who  offers  the  double  set 
of  oblations  and  the  funeral  cake,  succeeds  to  the  heritage. 
—Ibid. 

81»     The  grandson  whose  father  and  the  great-    VyavasM. 
grandson  whose  father  and  grandfather  are  Uving 
are  not  entitled  to  inherit.f 


*  See  ante,  pp.  91—94. 
t  Fk^c  precedeatB  pp.  196,  217,  222—224. 
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Authority.  The  grandson  and  great-grandson  whose  fathers  are  alivo 
not  offering  the  oblation-cake  by  reason  of  their  having  no 
right  to  perform  the  pdrvana  (i.  e.,  to  present  the  double 
set  of  oblations)  have  no  right  to  inherit  the  property  of 
their  grandfather  and  great-grandfather. — Vi.  Mi.  {Sans^ 
page,  181. 
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OHAFTEB  n. 

RIGHT  OF  SUCCESSION  TO  THB  ESTATE  OP  A  MAN,  WHO 

LEAVES  NO  SON,  SON'S  SON,  AND  (IN  THE  MALE 

LINE)  QBEAT-GRANDSON. 


SECTION  I. 

Widow's  Right  op  Succession. 

TAjnavalkya  thus  relates  the  order  of  succession  to  the 
property  of  a  mau,  who,  being  separated  and  not  re-unitedj 
dies  leaving  no  son  (b) : — 

"  The  wife,  and  the  daughters  also^  both  parents,  brothers 
likewise,*  and  their  sons,  gentiles,  cognates,  a  pupil^  and 
a  fellow  student  (in  the  Veda) :  on  failure  of  the  first 
amoog  these,  the  next  in  order  is  heir  to  the  estate  of  a 
man  who  departed  for  heaven  (a)  leaving  no  son  [a-puUra 
(b)].  This  rule  extends  to  all  (men  and)  classes  (o)." — Vide 
JHU.  In.  Chap.  II,  Sect,  i,  §  i\—Vyav.  Mayi)u.  Chap.  17, 
Sect.  viii,§  Ir 

(a)  Departed  for  heaven]  Departed  for  another  world. — MU. 
In.  Chap.  II,  Sect,  i,  §  3. 

(5)  Leaving  no  son  (a-puttrd) — that  is  leaving  no  son,  son's 
son,  and  (in  the  male  line)  great-grandson. — Vi.  Chi.  p.  289. 

The  term  '^  Leaving  no  son  {a-puitray^  means  leaving  no  heir 
down  to  the  great-grandson  in  the  male  line,  inasmuch  as  a 
widow  takes  the  inheritance  in  the  case  whq^^  i^ere  is  no  male 
issue  as  far  as  the  great-grandson. —  Yi.  Mi,  (Sans.)  p.  198. 

•' He,  who  has  not  (any  of )  the  twelve  descriptions  of 
sons  already  stated,  is  one  *  leaving  no  sons'." — Mit.  Sans. 
p.  207.  Vide  Colebrooke's  translation,  p.  325. 

•  ''Brothers  Kiteirwe" :— This  is  underatood  by  BIlah    Bhatta  as 
ttgnif yiog  both  brothen  and  sisters. 
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Vyavoithd, 


Authority. 


Although  the  author  of  the  Mitdkshard  has  interpreted 
the  term  *'  leaving  no  son  (a-pvUra)*^  to  mean  o^e  who  is 
destitute  of  (any  of )  the  twelve  descriptions  of  sons,  still 
here  the  term  **  a-puttra*'  (leavincr  no  son  or  destitute  of  a 
son)  must  be  understood  to  mean  *  destitnte  of  a  grandson 
and  great-grandson  also ;  as  otherwise,  that  is  in  the  case 
of  the  term  'son'  being  taken  to  signify  only  a  son,  it  would 
follow  that  a  wife  or  widow  would  succeed  notwithstanding 
the  existence  of  a  grandson  and  great-grandson  in  the  male 
line ;  which  is  contrary  to  law  as  well  as  to  the  established 
practice.  Therefore,  the  foregoing  interpretation  of  the 
term  '  a-puttra*  given  in  tte  Vivdd^ehintamani  and  Vir^ 
mitrodaya  is  alone  proper. 

(c)  "  To  ally"— that  is,  this  rule,  or  order  of  succession,  in 
the  taking  of  an  inheritance,  must  be  understood  as  extending  to 
all  tribes,  whether  the  MUrdhdvathikta  and  others  in  the  direct 
series  of  the  classes,  or  iiita  and  the  rest  in  the  inverse  order ; 
and  as  comprehending  the  several  classes  the  sacerdotal  and  the 
rest.— Ficfe  Mit,  In.  Chap.  II,  Sect,  i,  §  4. 

Of  a  man,  thus  leaving  no  male  progeny,  and  going  to 
heaven,  or  departing  for  another  world,  the  heir  or  successor 
is  that  person,  among  such  as  have  been  here  enumer- 
ated, viz,,  the  wife  and  the  rest,  who  is  next  in  order,  on 
failure  of  the  first  mentioned  respectively.  Such  is  the 
construction.  In  the  first  place,  the  wife  shares  the  estate. 
Mit.  In,  Chap.  II,  Sect,  i,  §  3  and  5.    Therefore,— 

82.  When  a  man,  who  was  separated  from  his 
co-heirs  and  not  subsequently  re-united  with  thena, 
dies  leaving  no  son,  and  (in  the  male  line)  grand- 
son and  great-grandson,  his  wife  (patnij,  if  chaste, 
and  capable  of  performing  srdddhas  and  other  reli- 
gious acts,  takes  his  inheritance.* 

When  a  man,  who  was  separated  from  his  co-heirs  and  not 
subsequently  re-united  with  them,  dies  leaving  no  son,t  his 


See  Freceflents,  pp.  227—241, 260, 400  and  401 ;  see  also  pp.  478-484. 
t  See  the  last  page. 
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widow  tftkes  the  estate  in  the  first  instance. — MU»  In.  Chap. 
n,Sect.i,§30. 

It  is  a  settled  point  that  on  failure  of  heirs  down  to  the     Authority, 
great-grandson  (in  the  male  line)^  the   wife  takes  the   in- 
heritance of  her  hushand  who  died  separated  from,  and  not 
re-united  with,  his  co-heirs. — Vi.  Mi.  {Sana,)  p.  199. 


As  secondary  sons  are  better  competent  to  confer  bene- 
fits, temporal  and  spiritual,  on  the  deceased  than  the  father 
and  the  like,  and  are  hence  hi3  nearer  relations,  so  are 
widows  also  (as  appears  from  a  careful  examination  of  the 
Vedas,  Smritia,  &c.,)  better  competent  to  confer  benefits, 
temporal  and  spiritual,  on  the  deceased  than  the  father 
and  the  like,  and  are  therefore  his  nearer  relations  compared 
with  the  father  and  the  rest. — Smri,  Chan.  Chap.  XI, 
Sect,  i^  cl.  3. 


AnnotationB. 


82.  In  default  of  sons,  grandsons,  and  great-grandsons  in  the 
male  line,  the  inheritance  descends  lineally  no  farther,  and  the 
widow  inherits,  according  to  the  law  as  current  in  Bengal,  whether 
her  late  husband  was  separated,  or  was  living  as  a  member  of  an 
undivided  family  ;  but  according  to  other  schools,  the  widow  suc- 
ceeds to  the  inheritance  in  the  former  case  only;  an  undivided 
brother  being  held  to  be  the  next  heir. — Macn.  H.  L.  Vol.  I,  p.  19. 

According  to  the  law,  as  it  prevails  in  Bengal,  where  an  un- 
divided coparcener  dies,  leaving  a  childless  widow ;  his  share  does 
not  vest  in  the  surviving  parceners,  but  descends  to  his  widow,  as 
his  heir  ;  whereas,  the  Mitdkshard  restricts  her  right  of  inheriting 
to  the  case  of  her  husband  so  dying  separated  ;  allowing  her,  where 
he  dies  undivided,  a  maintenance  only.  In  every  other  case,  uni- 
versally, survivorship  takes  place,  the  remaining  coparceners  con- 
tiouing  to  administer  and  enjoy  the  undivided  property,  as  will 
appear  in  the  chapter  on  Partition. — Str.  H.  L.  Vol.  I,  (2nd  Eijl.) 
page  121. 

A  re-united  parcener  dying  while  the  re-union  continaes, 
leaving  no  issue,  but  a  widow,  according  to  the  JUitdkshardf  she  is 
entitled  to  maintenance  only,  the  deceased's  share  vesting  by  survi- 
vorship in  his  ooparceners^— Str.  H.  L.  Vol.  I,  (2nd  Ed.)  p.  234. 


Authority. 
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It  is  hence  inferrible  that  Manu  declared  the  estate  of  a 
sonless  man  inheritable  by  the  father,  in  default  of  even 
the  widow.— Smri.  Chan.  Chap.  XI,  sect  i,  cl.  3. 

AuthQxity.  In  default  of  a  great-grandson  (in  the  male  line)  the 
estate  devolves  on  the  widow. — Vi.  Chi.  p.  289.  On  this 
subject — 

Authority.  Vriddha  Manu  says : — "The  widow  of  a  sonless  man, 
keeping  unsullied  her  husband's  bed  (d),  and  persevering  in 
religious  observances  (c),  ^hall  present  his  funeral  oblation 
and  obtain  (f)  also  (his)  entire  share  (g)*. — Mit.  In.  Chap. 
11,  sect,  i,  §  6* 

(dj,  EeepiDg  unsullied  her  husband's  bed]  Being  chaste. — 
Smri.  Chan.  Chap.  XI,  Sect  i,  cl.  17. 

Keeping  unsullied  her  husband's  bed]  Not  allowing  any  other 
man  to  have  access  to  her  husband's  bed;  that  is,  being  chaste. 

(e)  Persevering  in  religious  observances]  Practising  religious 
ceremonies  even  during  the  life-time  of  the  husband  with  hus- 
band's permission,  it  being  declared  by  Shankha  and  Likhita  : 
**  The  duty  of  a  wife  is  to  commence  wilfully  the  religious  obser- 
vances, fastings,  sacrifices,  &c.,  with  the  permission  of  her 
husband."— /Smri.  Chan.  Chap.  XI,  Sect,  i,  Cl.  17. 

It  is  hence  to  be  understood  that  the  author  of  the 
passage  indirectly  points  out  that  a  patni^  to  inherit  her 
husband's  estate,  must  also  be  a  pious  woman. — Smri. 
Chan.  Chap.  XI,  sect,  i,  Cl.  18. 

Persevering  in  religious  observances]  Performing  the  duties  of 
widowhood.t  Vide  Coleb.  Dig.  Vol.  Ill,  p.  479. 

•  Vi.  Chi,  p.  288.— iSfwri.   Chan,  Chap.  XI,  sect  i,%16.—  Vi,Mi. 
(Sans.)  p.  193. 

t  The  duties  of  widowhood  ore  as  follows : — 

VtXsa  : — After  the  death  of  her  husband,  let  a  virtuous  woman  obaerve^ 
the  duty  of  continenoe,  and  let  her  daily,  after  the  purification  of  the  bath 
present,  from  the  joined  palms  of  her  hand,  water  mixed  with  til  (sesamum) 
to  the  manet  of  her  husband.  Let  her  day  by  day  perform  with  devotion 
the  worship  of  the  Gods,  and  the  adoration  of  Vishnu,  practising  constant 
abstemiousness.  She  should  give  alms  to  the  chief  of  the  venerable  for 
increase  of  hoUness,  and  keep  the  various  fasts  which  are  commanded  by 
sacred  ordinanoea,    A  woman  who  is  assiduous  in  the  peif  onnaace  of  duUea 
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(f)  The  words  ''  obtains  also"  have  been  used  (in  the  above 
text  of  Vriddha  Manu)  to  show  that  a  'puin%  who,  by  reason  of  her 

cooreyB  her  husband,  though  abiding  in  another  world,  and  herself  (to 
a  legbn  of  blias). 

Mahu  : — Let  her  emaciate  her  body,  by  living  voluntarily  on  pure  fiowersy 
roots  and  fruits ;  bub  let  her  not,  when  her  lord  is  deceased,  even  pronounce 
the  name  of  another  man.  Let  her  continue  till  death  forgiving  all  in- 
juries, performing  harsh  duties,  avoiding  every  sensual  pleasure,  and  prac- 
tisiog  the  incomparable  rul^  of  virtue,  which  have  been  followed  by  sndi 
women  as  were  devoted  to  one  only  husband.  Many  thousands  of  BrSimtauu 
laring  avoided  sensuality  from  their  early  youth,  and  having  left  no  issue  in 
thdr  &miliea^  have  ascended  (nevertheless)  to  heaven.  And  like  those  abs- 
temious men,  a  virtuous  wife  ascends  to  heaven,  though  she  have  no  child, 
ii^  after  the  decease  of  her  lord,  she  devote  herself  to  pious  austerity.  But 
a  widow  who,  from  a  wish  to  bear  children,  slights  her  (deceased)  husband 
(by  marrying  again,)  brings  disgrace  on  herself  here  below,  and  shall  be  ez- 
daded  from  the  seat  of  her  lord.  — Chap.  v. 

Tama  : — ^Iiet  her  continue,  as  long  as  she  lives,  performing  austere  duties 
avoidiDg  every  sensual  pleasure,  and  cheerfully  practisiDg  those  rules  of  virtue 
which  have  b«en  followed  by  such  women  as  were  devoted  to  one  (only  hus- 
band.) Neither  in  the  Ytiikty  nor  in  the  sacred  code,  is  religious  seclusion 
allowed  to  a  woman  :  her  own  duties,  practised  with  a  husband  of  equal  class, 
are  indeed  her  religious  rites  :  this  is  the  settled  rule.  Eighty-eight  thousand 
holy  sages  of  the  sacerdotal  class,  superior  to  sensual  appetites,  and  having 
left  no  male  issue,  have  ascended  (nevertheless)  to  heaven.  Like  them  a 
damsel,  becoming  a  widow,  and  devoting  herself  to  pious  austerity,  shall 
attam  heaven  though  she  have  no  son :  this  Mahu,  spring  from  the  Self- 
eristent^  has  declared. — 

TiSHSU : — After  the  death  of  hsr  husband,  a  wife  must  practise  aus- 
terities, or  ascend  (the  pile)  after  him. 

HXrIta  : — Leaving  her  husband's  favorite  abode,  keeping  her  tongue, 
hands,  feet  and  (other)  organs  in  subjection,  strict  in  her  conduct^  all  day 
mourning  her  husband,  with  harsh  duties,  devotion,  and  fasts  to  the  end  of  her 
hfe,  a  widow  victoriously  gains  her  husband's  abode,  and  repeatedly  acquires 
the  same  mansion  with  her  lord,  as  is  thus  declared :  "  That  faithful  woman 
who  practises  harsh  duties  after  the  death  of  her  lord,  cancels  all  her  sins, 
and  acquires  the  same  mansion  with  her  lord.'^ 

Vbihasfati  : — A  wife  is  considered  as  half  the  body  of  her  husband, 
equally  sharing  the  fruit  of  pure  and  impure  acts  :  whether  she  ascend 
(the  i^e)  after  him  or  survive  for  the  benefit  of  her  husband,  she  is  a  faithful 
wife.  Strict  in  austerities  and  rigid  devotion,  firm  in  avoiding  sensuality, 
and  ever  patient  and  liberal,  a  widow  attains  heaven,  even  though  she  have 
no  son. 

Skriti: — ^'' Only  one  meal  each  day  should  ever  be  made  (by  a  widow,) 
not  a  second  repast  by  any  means;  and  a  widowed  woman,  sleeping  on  a 
bedstead,  would  cause  her  husband  to  fall  (from  a  region  of  joy.)  She  must 
not  again  use  perfumed  substances :  but  daily  make  ofiferings  for  her  husband 
with  £icaa-grass,  i^  and  water.  In  the  months  of  Boithdkha,  Kdrtika,  and 
Mdgka,  let  her  observe  special  fasts,  perform  ablutions,  make  gifts,  travel  to 
phoBs  of  pilgrimage,  and  repeatedly  utter  the  name  of  Vishnu. 

KATriTAKA : — Though  her  husband  die  guilty  of  many  crimes,  if  she 
nmain  ever  firm  in  virtuous  conduct^  obsequiously,  honouring  her  spiritual 
parents,  and  devoting  herself  to  pious  austerity  after  the  death  of  her 
husband,  that  faithful  widow  is  exalted  to  heaven,  as  equal  in  virtue  to 
Arundhati. 

Vide  jRaindkara,  and  Coleb.  Dig.  VoL  II,  (Lond.  Ed.)  pp.  460—^65. 
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marriage,  acquired  ownership*  bat  of  a  dependent  character  over 
the  entire  property  of  her  husband,  obtains  on  his  demise,  in- 
dependent pow^t  over  it. — Smi^  Chan.  Chap.  XI,  Sect,  i,  CI.  19.  * 

In  the  second  hemistich  of  the  passage,  an  inverse  order 
in  point  of  construction  must  be  observed^  It  must  be  con- 
strued that  a  Patni  possessing  the  qualifications  referred 
to,  ought  exclusively  to  take,  first,  the  whole  estate  of  her 
husband  and  then  oflFer  his  funeral  oblations;  and  that, 
during  her  life-time,  neither  the  brother  nor  the  rest  are 
competent  either  to  take  the  inheritanpe  or  to  perform  the 
obsequies. — Ibid.,Cl.  16. 

Since  a  woman  has  not  yet  performed  the  duties  of  widow- 
hood and  the  like,  how  can  she  have  a  title  to  the  inherit- 
ance imrriediately  after  the  death  of  her  husband  ?  She  has 
an  immediate  title,  because  she  is  disposed  to  perform  those 
duties.-^Coleb.  Dig.  Vol.  III.  (Lond.  Ed.)  p.  479. 

Cg)  In  the  following  passage  of  PrAjapati  the  meaning  of  the 
words  "funeral  oblations"  and  "  entire"  (used  in  the  above  text 
of  Vrtddha  Manu)  has  been  explained  :  "  Having  taken  his 
movable  and  immovable  property,  the  precious  and  the  base 
metals,  the  grains,  the  liquids  and  the  clothes,  let  her  duly  offer 
his  monthly,  half-yearly,  and  other  funeral  repasts.  With  presents 
offered  to  his  manes  and  by  pious  liberality,  let  her  honor  the 
paternal  uncles  of  her  husband,  his  spiritual  parents  (guru), 
and  daughter's  sons,  the  children  of  his  sii^ters,  his  maternal 
uncles,  and  also  aged  and  unprotected  persons  and  guests. — 
SmH.  Chan,  Chap.  XI,  Sect,  i,  CI.  20. 

Authority.  I^  conclusion,  it  is  to  be  understood,  that  the  law  allow- 
ing a  widow  (patni)  to  take  the  entire  share  of  her 
husband,  is  applicable  to  the  ca«e  of  a  parcener  dying 
divided, J  and  without  re-union. — Ibid.,  CI.  54. 

*  This  is  according  to  the  text  "  Wealth  common  to  the  married  pair." 
See  Sanscrit,  page  97. 

t  This  independent  power,  however,  is  only  in  religious  acts  and  legal 
necessities.    See  Vyavatihda  103,  104  and  the  authorities,  &c.,  relative  thereto. 

t  From  its  being  laid  down  that   a  widow  becomes  entitled  to  succeed 
where  the  husband  dies  dwided,  it  is  understood  that  where  the  husband 
dies  undivided,  his  father,  brother,  or  the  like,  who  lived  in  union  with  bim 
takes  the  property  of  the  sonless  man.~^n.  Ckan^  Chap.  XI,  Sect,  i, 
CI.  26. 
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Vrihaspati>  therefore,  observing  that  wives  are  more 
closely  allied  to  the  deceased  than  any  one  else  by  reasoa 
of  their  cooferriug  benefits,  temporal  and  spiritual,  on  him, 
holds  (by  the  following  passage)  that  the  widows  alone 
are  entitled  to  inheritance  in  default  of  secondary  sons, 
uotwithstanding  the  existence  of  the  father  and  relations 
as  far  as  sakulyas. 

VRfflASPATi: — In  Scripture  (A)  and  in  the  code  of  law  Authority, 
(i),  as  well  as  in  popular  practice  (j),  a  Avife  {patni)  is 
declared  by  the  wise  to  be  half  of  the  body  (of  her  hus- 
band), equally  sharing  the  fruit  of  pure  and  impure  acts. 
Of  him  whose  wife  is  not  deceased,  half  the  body  survives. 
How  then  should  another  take  his  property,  while  half  his 
person  is  alive.  Let  the  wife  of  a  deceased  man,  who  left 
no  male  issue,  take  his  share,  notwithstanding  kinsmen^ 
a  father,  a  mother,  or  uterine  brother,  be  present.  Dying 
before  her  husband,  a  virtuous  wife  [paH-vi^atd*  (i)]  partakes 
of  his  consecrated  fire  [agni-hotra  {k)]  :  or,  if  her  husband 
die  (before  her,)  she  takes  his  wealth:  this  is  a  primeval 
law.  Having  taken  his  movable  and  immovable  property, 
tbe  precious  and  base  metals  (m),  the  grain,  the  liquids, 
and  the  clothes,  let  her  duly  ofifer  his  monthly,  half  yearly 
and  other  srdddhaa  or  funeral  repasts.  With  presents 
offered  to  his  manes  [kavyam  (n)]  and  by  pious  liberality 
[pArtam  (o)],  let  her  honor  the  paternal  uncle  of  her  hus- 
band, his  spiritual  parents,  and  daughter's  sons,  the  children 
of  his  sisters,  his  maternal  uncles,  and  old  men  [vriddha 
(p)^  and  unprotected  persons,  guests  and  females  {striyah 
(q)].  Those  near  and  distant  kinsmen,  who  become  her 
adversaries,  or  who  injure  (her)  property,  let  the  king 
chastise  by  Inflicting  on  them  the  punishment  of  robbery.f 

*  Pati'Vratd  (oompoeed  of  *pat€  a  husband,  and  *wraia*  a  religiooa  obli- 
gatioo)  meana  a  woman  who  never  ▼iolates  her  marriage  vow  :  whence  Mr. 
ColebMoke  haa  rendered  it  by  "a  virtuoua  wife/'  Krishna  Swimi  Ayer  by 
•' a  ehaate  woman,"  and  Baboo  P.  C.  Tagore  by  *'  a  faithful  wife." 

i*  In  the  Bdjfa^kiga  and  other  Bengal  authoritieB,  all  of  these  Vaekanat 
or  testa  have  been  cited  aa  of  Vrihtupatif  while  in  the  Vivida-chirUdmaniy 
Vinhmiirodofa  and  SmrUi-ehandrikd  moat  of  them  have  been  quoted  as  such 
and  the  rest  aa  of  PeIjapati,  but  in  the  Vyawxhdra-mayiikka  only  a  few  of 
them  have  been  cited  as  being  of  PbXjapati.  See  Ddya^hdga,  Ghap^  XI, 
Sect  i,  §  ^^--^CoUb.  Dig.  Vol,  III,  (Lood.  Ed.)  p.  458  ;-  Vwdda-chintdiMmi 
up.  880,290  ;^7ir.fluftWoya  (sans.)  pp.  lOS-lPS  -^^SmrUi-^himdnkd,  Chap, 
XI,  Sect,  i,  da.  4  and  12;  see  also  MUdkthard  (Chap.  li.  Sect.  i.  §  .0)  io 
whidi  on^  one  of  the  above  verses  has  been  cited. 

14 
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(h)  In  Scripture]  In  the  Veda  (which  says):  ''She  who  if 
a  wife  (patni)  is  half  of  her  husband's  body  (dtmanah)  iteelf."* 
The  word  ^dimandfC  means  body. — See  Smri,  Chan,  Chap.  XI, 
Sect,  i.  Clause  6. 


(i)  In  the  Code  of  law]  In  the  Dlutrma  ShdHra  (wherein  it  is 
laid  down  thus)  ;  "  Of  him  whose  wife  drinks  wine,  half  his  body 
sinks.  In  the  case  of  him,  half  of  whose  body  has  sunk,  uo 
expiation  is  prescribed." — Ibid,,  CI.  7. 


'  *  If  the  wife  be  half  the  body  of  her  husband,  may  she  not  exduslTely 
take  hiB  wealth,  although  sodb,  or  other  male,  deecendants  be  living  f  No ;  for, 
the  Scripture  says : — *'It  is  a  person's  own  soul  whichis  bom  to  him  (or  her)  •■ 
a  son."  Manu  also  says;— ''The  husband,  after  conception  by  his  wife,  be- 
comes himself  an  embryo,  and  is  bom  a  second  time  here  below ;  for  which 
reason  the  wife  is  called  ^'j^d,  since  by  her  he  is  bom  (jdyaU)  again."  (Ch. 
IX,  V-  8.)  So  alsu  say  Saitkha  and  Likhita  : — *'  Let  a  priest  take  the  hand  of 
a  woman  equal  in  class  ;  the  bodies  of  his  ancestors  are  bom  again  of  her. 
Let  him  figuratively  address  bis  own  soul  in  the  person  of  his  son  :  'Sprung 
from  the  several  limbs,  (especially)  from  the  breast,  thou  my  soul  art  called 
9on :  mayest  thou  live  for  a  hundred  years  ?  Fbr  the  benefits  conferred  on 
parents,  thou,  my  soul,  art  called  son;  because  thou  deliverest f Cr^yoae) 
firom  the  hell  called  '  put,'  therefore  thou  art  named  fpuUtra)  son."  And  it 
appears  from  these,  that  a  son  or  other  descendant  is  consubstantial  with  the 
father  and  other  ancestors.  (See  Coleb.  Dig.  Vol.  Ill,  p.  459.)  Further,  Mavu 
and  Vishnu  say  : — "  Since  a  son  delivers  (trdyate)  his  father  from  the  hell 
called '  put, '  therefore  he  is  named  '  puttra*  by  the  Self -existent  himself."  (Mavd 
9,138;  FiSHNU  15,48.)  So  says  also  HARfTA:  "Certain  hells  are  named  put 
and  ehhinna^ntu,  a  son  is  therefore  called  ptU-tra,  because  he  delivers  his 
father  from  those  regions  of  horror."  In  like  manner  Sankha  and  LiKHrra 
declare  :  "  A  father  is  exonerated  in  his  life-time  from  the  debt  to  his  own 
ancestors,  upon  seeing  the  countenance  of  a  living  son  :  he  becomes  entitled 
to  heaven  by  the  birth  of  his  son,  and  makes  his  own  debt  devolve  on  him.  The 
sacrificial  hearth,  the  three  vedai,  and  sacrifices  rewarded  with  ample  gratui- 
ties, have  not  the  sixteenth  part  of  the  efficacy  of  the  birth  of  au  eldest  son." 
Thus  also  Mamu,  Sankha,  Likhita,  Vishnu,  Vashibhtba and  HXrita  :  "Br 
a  son,  a  man  conquers  worlds  ;  by  a  son's  son,  he  enjoys  immortality ;  an^ 
af  terwardS)  by  the  son  of  a  grandson,  he  reaches  the  solar  abode."  (M  ahu  9 : 
187 ;  Vashishtha  17-5  ;  Vishnu.  15-45).  TiaNTAVALRTA  likewise  says : 
"  The  continuance  of  race  and  attainment  of  heaven  depend  on  a  son,  grand- 
son and  great-grandson  (1.  78)."  Thus  since  the  sods  and  other  male  descen- 
dants produce  great  spiritual  benefit  to  their  father  or  ancestor  from  the 
moment  of  their  birth,  and  they  present  the  oblation -cake  at  the  parvat  to 
their  deceased  father,  the  proprietary  right  of  sons  and  the  rest  is  ordained, 
as  already  inferible  from  reasoning ;  because  the  property  devolving  upon 
sons  and  the  rest  benefits  the  deceased ;  and  since  there  can  be  no  other 
purpose  of  speaking  of  the  various  benefits  derived  from  sons  and  the  rest, 
while  ti eating  of  inheritance,  it  appean  to  be  a  doctrine  to  which  Masu 
assents^  that  the  right  of  succession  is  grounded  solely  on  the  benefits  con- 
ferred. It)  therefore,  deariy  appears  that  the  estate  of  the  deceased  should 
go  first  to  the  son,  grandson,  and  great-grandson,  and  on  failure  of  the  son  and 
the  rest)  the  succession  should  devolve  on  the  widow  :  and  this  is  reasonable* 
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(j)  In  popular  practice]  In  the  Shdttra  exhibiting  the  laws 
■auctioned  by  popular  usage  (wherein  it  is  provided) :  '*  Which 
learned  will  renounce  a  wife,  who  is  half  of  the  body  1" — Smri, 
Chan.  Chap.  XI,  Sect,  i,  Clause  8. 

(i)  By  the  word — *^  Agni-hotra"  (  used  in  the  text )  is  meant 
the  fire  belonging  to  the  consecrated  heartb, — Ibid,  Gl.  12. 

(I)  <  Patuvratd*  is  thus  defined  by  HIrIta  :  ''  She,  who  suffers 
pain  when  her  lord  endures  it  (that  is  becomes  affected  in  mind 
by  similar  anguish),  is  cheerful  when  he  is  so,  in  his  absence 
pines  under  the  anguish  of  separation,  and  is  squalid  (  through 
the  neglect  of  ornament  and  dress),  and  who  dies  when  he  expires 
( that  is  follows  him  in  death)  is  considered  a  paU^ratrd  addhi&i,** 
Vide  Coleb.  Dig.  Vol.  Ill,  (Lond.  Ed.)  p.  462. 

But  here  'pcUi-vratd'  ( a  faithful  wife)  means  a  ehcuie  wife. 
**  Faithful  wife"  does  not  here  signify  one  who  immolates  herself 
on  the  funeral  pile  of  her  husband,  for  she  cannot  then  inherit 
her  husband's  estate. — Vi,  CM,  (Sans.)  p.  152.  See  P.  C.  Tagore's 
English  Translation,  page  290. 

A  chaste  woman  fpati^rcUdJ']  A  virtuous  woman  or  one  that 
lives  with  her  husband,  associating  with  him  in  the  performance 
of  the  rites  ordained  by  the  Sruti  and  Smriti^  and  observing 
fasting,  and  other  religious  ceremonies. — Smri.  Chan*  Chap.  XI, 
Sect,  i,  Clause  12. 

The  term  ndH  ( woman  )  means  a  wife  of  the  rank  of  a  patni. 
That  she  is  such  a  wife  is  apparent  from  her  being  said  to  be  the 
partaker  of  consecrated  fire.  To  a  wife  competent  to  associate 
with  her  husband  in  the  performance  of  religious  rites,  Vrihas- 
PATI  gives  preference  over  the  brother  and  Tike  in  point  of  per- 
forming the  rites  relating  to  the  manes. — Ibid.,  CI.  13,  14. 

(mj  Base  metals]  Brass,  lead,  and  the  like. — Smri.  Chan, 
Chap.  XI,  Sect,  i,  CI.  20. 

(nj*  With  presents  offered  to  the  manes  (kavpamy]  With  boiled 
rice  offered  in  honor  of  departed  ancestors. — Ibid, 

(o)  By  pious  liberality  {pHrtamy]  By  presenta,  &c.,  made  for 
the  construction  of  wells,  tanks,  and  the  like. — Ibid, 

Here  by  the  mention  of  the  srdddhas  that  a  widow  must  per- 
fprm,  it  is  meant  that  she  shall  also  perform  the  deceased's  srdd- 
dhas  prior  to  the  sapindirkarana,  and  also  celebrate  obsequies 
annually,  and  take  the  estate  of  her  lord.  What  has  been  said 
above  is  applicable  to  the  estate  of  such  husband  as  has  been 
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separated  from  hia  co-heirs. — Fi.  Chi.  Sana,  pp.  151,  15?.  See 
P.  C.  Tagore's  TrauslatioD,  page  290. 

(pj  The  term  "  old  men  (vriddafi)"  siguifies  also  learned  men  ; 
for  it  is  exhibited  iu  the  Dictionary  of  Amara  among  the  Sjuo- 
nyma  of  learned.— Coleb.  Dig.  Vol.  Ill,  (Lend.  £d.)  p.  460. 

(q)   Females]  The  widows  of  her  husband's  sons  and  the   rest. 
Ibid. 

Hula.  The  rule  hence  inculcated  is,  that  a  patn{  having  taken 

the  entire  property  of  her  husband  inclusive  of  immovables, 
must,  by  presents  to  the  relatives  of  her  husband  in  propor- 
tion to  the  wealth  (derived  by  her),  perform  acts  (within  the 
competence  of  a  female  to  perform)  calculated  to  obtain  final 
happiness  for  her  lord  and  herself. — Vi,  Mi.  (Sana.,)  page 
192.— Vide  SmH.  Chan.  Chap.  XI,  Sect,  i,  CI.  21. 

Rul«.  Therefore,  in  the  case  contemplated  by  Sangraha-kIra, 

the  only  rule  that  can  be  recognised  is  that  the  qualifica- 
tions  described  by  Vriddha  Manu*  are  all  that  are  required 
in  a  female  to  entitle  her  to  inherit  the  whole  estate.-*- 
SmH.  Chan.  Chap.  XI,  Sect,  i,  CI.  55. 

Authority.  ViSHNU : — The  wealth  of  him  who  leaves  no  male  issue 
goes  to  his  wife ;  on  failure  of  her,  to  his  daughter ;  if  there 
be  none,  to  the  father;  if  he  be  dead,  to  the  mother  j  on 
failure  of  her,  to  the  brothers ;  after  them,  to  the  brothers* 
sons ;  if  none  exist,  it  passes  to  near  kinsmen  [bandhua  (r)]  ; 
in  their  default  to  distant  kinsmen  [aakulyaa  (sj]  ;  on  fai- 
lure of  these,  to  the  pupil ;  in  his  default,  to  the  fellow-stu- 
dent in  theology,  for  want  of  these,  the  property,  excepting 
that  of  a  Brahmin/  escheats  to  the  king.f 

(rj  By  '  Bandhus'  is  here  meant  saptndas  or  kinsmen  allied  by 
funeral  oblations  ;  and  by  *  sahdyas,*  persons  from  the  same  pri- 
mitive stock  (sa^otraay — Vi.  Chi,  (Sans,)  p.  151. 

Here,  by  Bandlius  is  meant  sapindcu,  and  by  'takulytu*  is  meant 
persons  of  the  same  gotra  or  primitive  stock ;  because  if  the  term 

*  See  (tnief  page  102. 

t  This  text  of  Vishnu  being  in  prose,  is  cited  with  some  variations  in, 
the  reading,  and  is  not  to  be  found  in  full  in  all  of  the  books  in  which  it  is 
quoted.  Vide  Vi.  Mi,  (  Sans.)  p.  196  ;— Ft.  Chi,  p.  288 ;— Hi*.  In.  Chap.  IV, 
Sect,  i,  §  ei—Smri,  CAan.  Chap.  XI,  Sect,  iy,  CI.  9.~Fyav.  ifai/ii.  Chap, 
iv,  Sect,  viii,  §  U.  .  ^  9  r 
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handius  be  taken  here  to  mean  the  father's  handkus,  and  the  reft, 
to  be  hereafter  enumerated,*  then  there  vould  be  a  deviation 
lh>m  the  order  of  suooeseion  laid  down  bj  the  prince  of  con- 
templative sages  (YiJNAVALKTA).t  $^  '>i^xJL  ,  /^3  . 

In  conclusion^  it  is  to  be  understood,  that  the  law  allowing  Ck>nelutioo. 
a  'poini  to  take  the  entire  share   of  her  husbandi  is  appli- 
cable to  the  case  of  a  parcener  dying  divided,   and   without 
z8-union.— fmrt.  Gkan,  Chap.  XI,  Sect,  i^  CI.  54. 

•'  Folni  (wife)*'  signifies  a  woman  espoused  in  lawful  wed-  ^•'«*  dtanad. 
lock;   conformably    with  the  etymology  of  the  term  as 


implying  in  a  connection 
Chap.  II,  §5. 


with  religious  rites.} — Mil.  In. 


FyavoKAtf. 


By  the  term  ^"PtAai^  is  meant  a  woman  espoused  in  lawful 
wedlock,  according  to  a  rule  of  Pdnini, — Vir.  Mi.  (Sane). 
page  193. 

At  present,  howeverj— * 

83.  A  woman  of  the  same  class  with  her  hus- 
band and  espoused  in  lawful  wedlock  can  alone  be 
fkpatn^  marriage  with  a  damsel  of  an  unequal  class 
having  been  prohibited  in  the  kali  age.§ 

Vrihat  N&radiya  Purdna  after  citing  "  Undertaking  sea  Authority. 
Toyages  (to  circumnavigate  the  ocean);  the  carrying  of 
(kamandalu  or)  waterpot  (by  a  householder) ;  the  marriage 
of  twice-born  men  with  damsels  unequal  in  class :  '^  adds^ 
''The  wise  have  declared,  that  these  practices  must  be  avoi- 
ded in  the  kali  age.'^— Field  Goleb.  IHg.  Vol.  III.  (Lend.  Ed.) 
page  141. 

The  Aditytt  purina  too,  after  citing  '^  The  filiation  of    Authority. 
any  but  the  dMaka  and  iyarokaa  is  not  admitted ;  and  also 


*  fvitf  Sect  IX.  tSee«iife,piig6.90. 

t  Conformaiiy  vfUh  the  etymology]  A  rule  of  grammar  odntained  In 


the 


Aeeording  to  Ajiaba's  defiaition— Poiiif  ia  a  wife  who  ia  mamed  in  the 
legal  form,  who  la  (aa  h  were)  a  second  aell  (to  the  huabandX  and  who  i» 
an  ipfooiale  in  religiona  rites. 

S  See  the  Chapter  on  Marriage. 
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the  marriage  of  regenerate  men  with  girls  of  unequal  claas/' 
and  other  parts  of  law,  proceeds — "  These  (practices)  were, 
at  the  beginning  of  the  kali  age,  judicially  abrogated  by 
wise  legistators  with  an  intent  of  securing  mankind  from 
evil.  The  ordinances  of  Sddhvs*  are  of  equal  authority 
with  the  veda8,—  Vide  Caleb.  Dig.  Vol.  Ill,  (Lend.  Ed.) 
page  142. 

The  marriage  of  a  Sh&Ara  with  a  woman  of  another  class 
has  been  prohibited  by  Manu  himself,  who  says : — 

'*  For  a  ShAdra  is  ordained  a  wife  of  his  own  class,  and  no 
other ;  all  produced  by  her,  shall  have  equal  shares,  though 
she  have  a  hundred  sons. — Chap.  IX,  v,  157. 

VyavQxikd.  84.  According  to  the  Smriti-chandrikd,  even  of 
the  wives  of  the  same  class,  she  who  was  married 
by  being  bought  is  not  entitled  to  inherit  from  her 
husband,  by  reason  of  her  not  being  a  patni,  and, 
as  such,  not  being  entitled  to  perform  srdddhas  and 
other  religious  rites  and  ceremonies. 

Authority.  The  wife,  *  paint*  means  a  wife  lawfully  wedded  in  one 
of  the  approved  forms  of  marriage,  Brdhma  or  the  like, 
capable  of  conferring  on  the  wife  a  power  to  associate  with 
her  husband  in  the  performance  of  religious  sacrifices ;  it 
being  also  declared  by  Panini  that  "  the  term  'paivi'  (a 
wife)j  anomalously  derived  from  'pa^i'  (husband),  is  em- 
ployed when  connection  with  sacrifices  (meaning  religious 
rites)  is  indicated/'  The  term  '  PatnV  applies  to  a  wife  of 
DO  other  kind.  Hence  a  wife  bought  (as  in  iswra  marriage 
&c.,)  is  not  called  ^'patni"  there  not  being  in  her  that  con- 
nection with  religious  rites  which  is  essential  to  a  *patnV 
Accordingly  in  another  Smriti:  ''That  woman  who  has  been 
purchased  for  value  paid  is  not  «tyled  a  '  PatnV ;  she  asso- 
ciates neither  in  rites  relating  to  deities,  nor  in  rites  relating 
to  the  manea.  The  leafned  call  her  a  slave  {^ddai)." 
When  a  wife  is  not  a  '  pairi/P  she  is  capable  of  conferring 
temporal  benefits  only.  In  order  to  show  that  a  wife,  not 
being  a  'patnC  is  incapable  of  conferring  spiritual  benefits, 

*  By  tddikw  IB  here  me*nt  the  holy  lages  aad  le^dftton. 
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it  is  said  that  the  learned  call  such  a  v^ife  a  slave  or  "  ddsi,'* 
Hence,  by  the  term  ''patnC  being  used  ia  the  text  of  Vri- 
HASPATI  above  quoted,  before  the  phrase  "  takes  his  share," 
it  is  shown  that,  to  entitle  a  widow  to  inherit  the  estate  of 
ber  husband,  it  is  essential  that  she  should  have  been  capable 
to  perform  the  rites  relating  to  the  manea  and  the  like. 
Smri  chan.  Chap.  XI,  Sect,  i,  CI.  9-12. 

PrajIpati,  therefore,  points  out,  by  the  following  passage, 
that,  to  such  a  patni  alone,  the  right  of  inheritance  attaches, 
us  is  capable  of  maintaining  by  her  chastity  the  religious  rites 
prescribed  by  both  the  scripture  and  the  code  of  law.  "  Dying 
before  her  husband,  a  chaste  woman  [ndri]  partakes  of  his 
consecrated  fire  [dgni-hotra],  or  if  her  husband  die  [before 
her],  she  shares  his  wealth.  This  is  a  primeval  law.'^ — Ibid., 
CL  13.    See  ante  p.  104. 

85.  But  according  to  the  Vir-miirodoya,  a  wife  Vyavoithd. 
married  as  above  is  not  entitled  to  inherit  only  in 
the  case  of  there  existing  a  wife  married  in  one  of 
the  approved  forms,  whence  it  is  inferred  that 
according  to  that  authority  the  former  is  entitled 
to  inherit  on  failure  of  the  latter. 

The  word  paini  being  used,  it  appears  that  a  wife  married  Authoritj. 
in  the  6sura*  or  any  other  (disreputable)  form  is  not  en» 
titled  to  inherit  in  the  event  of  there  existing  another  wife 
married  in  one  of  the  approved  forma.  Thus  a  text  of  law : — 
^  A  woman  who  has  been  purchased  for  value  paid  is  not 
styled  a  '*patnV' :  she  associates  (with  her  husband)  neither 
in  the  rites  relating  to  deities,  nor  in  the  rites  relating  to 
the  manes.  The  Learned  call  her  a  slave  (ddsi),"  Here 
ciJling  her  'a  slave'  is  to  intimate  that  she  is  incapable  of 
associating  (with  her  husband)  in  the  performance  of  re- 
ligious rites,  and  not  that  she  should  be  treated  as  a  slave ; 
since  by  being  married  (to  her  husband,)  she  cannot  be 
another^s  wife.  Therefore,  by  the  expression  "  she  asso- 
eia^  neither  in  the  rites  relating  to  deities,  nor  in  the  rites 
relating  to  the  mmnea*^  she  is  only  prohibited  from  asso- 
eiating  (with  her  husband  in  the  performance  of  such 
■  ■    I  ,  — ■ 

*  When  matrimony  is  oontracted  by  giving  property  or  paying  money  to 
the  governor  or  guaidian  of  the  bride,  it  is  called  dmra  marriage.  See  the 
Cliapter  on  Maa  i^ige. 
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rites).  Thus  by  the  (use  of  the)  term  'paini*  it  is  iati* 
mated  that  to  entitle  her  to  inherit  (from  her  husband)  it 
is  essential  that  she  should  have  been  capable  of  perform- 
ing  the  rites  relating  to  the  manea  and  the  rest.  Accord-^ 
ingly  PRAJAPATI9  (by  the  following  teKt>)  points  out  that 
the  wife  who  is  capable  of  associating  (with  her  husband) 
in  the  performance  of  the  rites  prescribed  in  the  Veda  and 
Smriti^  and  who  is  pati-vratd,  is  alone  entitled  to  inherit 
the  estate  (of  her  husband) : — **  Dying  before  her  husband^ 
a  chaste  (patir-tn^atd)  woman  partakes  of  his  consecrated  fire 
{agni'hotra\  or  if  her  husband  dies  (before  her),  she  shares 
his  wealth."*— y<.  M.  (Sans.,)  p.  193. 

The  right  of  a  widow  [pa^ntj  to  inherit  arises  only  where 
the  husband  dies  divided  in  estate."!*  Accordingly  Yrihas* 
PATI : — ''Whatever  property  a  man  possesses  of  every  kind 
after  division,  whether  mortgaged  or  other,  the  wife  [Jdyd] 
shall  take  after  the  death  of  her  husband^  with  the  excep- 
tion of  fixed  property.'*  (9) — Smri.  Chan.  Chap.  XI,  Sect  i, 
Clause  23. 

The  purport  of  the  text  is,  whatever  is  the  property  of  a 
deceased  husband,  whether  consisting  of  movables  or  im- 
movables, whether  pledged  or  otherwise,  the  widow  alone 
takes,  where  the  husband  was  a  divided  member  of  the 
family.— /bid.  CI.  24. 

The  word  '  JdyS,  used  ia  the  above  text  of  VJUHASPATI, 
means  a  wife  who  is  a  'patni,' — Ibid.  CL  25. . 

(«)  With  the  exception  of  fixed  property]  This  exception  is 
applicable  to  a  patni  who  has  not  even  a  daughter,  for,  if 
it  were  to  be  held  applicable  to  every  widow  generally,  the 
passage  would  be  inconsistent  with  that  of  PrajapatI: 
"  Having  taken  his  movable  and  immovable  property,  the 
precious  and  base  metals,  the  grains,  liquids,  and  the 
clothes,  &c."*— Z6i(2.  Clause  25. 

The  inconsistency  cannot  be  attempted^  to  be  removed  by 
saying  that  the  text  of  Y&ihaspati  is  applicable  to  a   case 

*  Ante  pages  104,  105. 
t  From  its  being  lud  down  that  a  widow  beoomes  entitled  to  saooeed 
where  the  huebflMid  die$  divided,  it  is  understood  Uiat  where  the  husband 
dies  tmdmded,  his  father,  brother,  or  the  like,  who  lived  in  anion  with  him 
takes  the  property  of  the  iwuelesB  xnaa.-— <Smri.  Ckan,  Chap.  XI,  Sect  i,. 
Clause.  25. 
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where  the  husbimd  dies  undivided^  or  where  the  widow  does 
not  lead  a  virtuous  life. — Smi^.  Chan.  Chap.  XI,  Sect,  i, 
Clause  26. 

To  prevent  any  such  construction  being  put  upon  the 
passage,  the  same  author  [Yjeuhaspati]  has  stated : — "  Even 
if  virtuous,  and  if  partition  have  been  made,  a  woman  is 
'  not  fit  to  enjoy  real  property."  The  olgect  of  this  passage 
is  to  explain  that  real  property  being  the  means  of  subsist* 
ence  among  the  descendants  of  a  Eindti  family,  is  inherit- 
able only  by  a  widow  that  has  got  issue,  and  that  therefore 
a  widow  [patni]  having  no  issue,  has  no  title  to  inherit 
the  property  although  she  may  be  virtuous  and  the  family 
divided. — Ibid.,  01.  27.     Consequently, 

According  to  the  Smriti'chandHkd — 

86.    The  widow  who  has  no  daughter  cannot    yyav^tu. 
inherit  the  immoyable  property  of  her  husband, 
notwithstanding  that  she  be  virtuous  and  the  pro- 
perty divided,   but  she  alone  who  has  a  daughter 
inherits  immovable  as  well  as  movable  property. 

As  for  this  text  of  Vrihasp ATI :  "Whatever  property  a 
man  possesses,  of  every  kind,  after  division,  whether  mort- 
ffaged,  or  other,  that  the  wife,  [in  whatever  form  married, 
jdyd']  shall  enjoy  after  the  death  of  her  husband,  with  the 
exception  of  fixed  property.  Even  if  virtuous  and  if 
partition  have  been*  made,  •  woman  is  not  fit  to  enjoy  real 
property"  it,  according  to  the  Smriti-chcmdHkd,  refers  to 
a  wife  who  has  not  [even]  a  daughter,  for  a  woman  having 


Further 
A  uthority. 


Aimotatiozui- 

Se.  According  to  the  doctrine  of  the  Smnti-Ohandnkdj  which  is 
of  great  and  paramount  authority  in  the  south  of  India,  a  widow, 
being  the  mother  of  daughters,  takes  her  husband's  property  both 
movable  and  immovable,  where  the  family  is  divided  ;  but  a  child- 
less widow  takes  only  the  movable  property.  Where  there  are  two 
widows  one  the  mother  of  daughters  and  the  other  childless,  the 
former  alone  takes  the  inunovable  estate,  and  the  movable  pro- 
perty is  equally  divided  between  them.— iAwn.  H.  L.  Vol.  I,  p.  21. 
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a  daughter  obtains  the  fixed  property  also.  MADHAVi,  again, 
considers  it  to  relate  to  the  prohibitioa  of  sale,  or  other 
transfer  of  real  property,  by  a  widow,  without  the  concur- 
rence of  the  heirs. —  Vyav,  Mayu,  Chap.  IV,  Sect,  viii,  §  3. 

The  author  of  the  Vira-mitrodoya,  however,  disapproves  of 
the  above  doctrine  of  the  SmHti-chandrikd  by  saying 
that  as  the  doctrine  in  question  is  not  laid  down  in  the 
Madana-ratna,  Mitdkshard,  Kalpa4aini,  and  (in  the  book 
of)  Haldyudha  and  all  other  books^  the  same  must  be  a 
groundless  one.— FtcJe  Vi.  Mi  {Sana.)  p.  193. 

Passages,  adverse  to  the  widow's  claim,  likewise  occur. 
Thus  NIrada  has  stated  the  succession  of  brothers,  though 
a  wife  be  living ;  and  has  directed  the  assignment  of  a 
maintenance  only  to  widows. — *'  Among  brothers,  if  any 
one  die  without  issue,  or  enter  a  religious  order,  let  the 
rest  of  the  brethren  divide  his  wealth,  except  the  wife's 
separate  property.  Let  them  allow  a  maintenance  to  his 
women  for  life,  provided  these  preserve  unsullied  the  bed 
of  their  lord.  But,  if  they  behave  otherwise,  the  brethren 
may  resume  that  allowance.''  Manu  propounds  the  succes- 
sion of  the  father,  or  of  the  brother,  to  the  estate  of  one 
who  has  no  male  offspring :  *'  Of  him,  who  leaves  no  son, 
the  father  shall  take  the  inheritance,  or  the  brothers.'*  Ho 
likewise  states  the  mother's  right  to  the  succession,  as 
well  as  the  paternal  grand-mother's :  "  Of  a  son  dying  child- 
less, the  mother  shall  take  the  estate,  and,  the  mother  also 
being  dead,  the  father's  Another  shall .  take  the  heritage." 
Sankha  also  declares  the  successive  right  of  brothers,  and 
of  both  parents,  and  lastly  of  the  eldest  wife :  "  The  wealth 
of  a  man,  who  departs  for  heaven,  leaving  no  male  issue, 
goes  to  his  brothers.  If  there  be  none,  his  father  and 
mother  take  it :  or  his  eldest  wife.*'  KItyIyana  too  says, 
''  If  a  man  die  separate  from  his  coheirs,  let  his  father  take 
the  property  on  failure  of  male  issue ;  or  successively  the 
brother,  or  the  mother,  or  the  father's  mother." — MU.  In. 
Chap.  II,  Sect,  i,  §  7. 

But  YijnAneswara,  the  author  of  the  Mitdkshard, 
after  fully  discussing  the  matter  set  forth  in  the  passages 
that  are  adverse  to  a  widow's  claim,  has  laid  down  as 
follows : — 
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"  Therefore,  UU  a  eeitled  rule,  that  a  wedded  wife,   being  Settled  rul«. 
vhaste,  takes  the  whole  estate  of  a  man,  who  being  separated 
from  his  co-heirs  and  not  subsequently  re-united  with  them, 
dies  leaving  no  male  issue" — Mit,  In.  Chap.  II,  Sect,  ii^ 
paragraph,  39. 

The  aboye  is  followed  and  adopted,  though  not  exactly 
in  the  same  words^  in  all  the  Digests  of  the  Benares  and 
other  schools. 

Thus  the  Vira-mitrodaya  t — "  It  is  a  settled  rule  that  the  settled  rule. 
widow  of    a  man   who  was   separated   from    his   co-heirs 
and   not  subsequently   re-united    with    thera,    inherits  his 
estate  in  default  of  heirs   down .  to   the   great-grandson   in 
the  male  line.*^ — Vi  mi  (Sans.)  p.  199. 

So  the  Vivddor^hintdmani : — "  The  conclusion  is  that,  Conclusion. 
on  failure  of  (heirs),  down  to  the  great-grandson  of  her 
husband,  the  chaste  wife  is  entitled  to  inherit  his  estate. 
What  is  said  above,  is  applicable  to  the  case  of  a  husband 
•who  has  taken  liis  share  from  his  co-heirs." — Vi.  Ch.  {SaJis^) 
page  lo2.  See  P.  C.  Tagore's  Translation  pp.  290,  291. 

So  also  the  Smriti-chandriki : — ''In  conclusion  it  is  to  be  Conclusion, 
understood,   that   the  law,  allowing  a   patni  to   take   the 
entire   share   of  her   husband,  is  applicable  to  the  case  of  a 
parcener    dying    divided  and     without   re-union.*' — Smi'i. 
Chan.  Chap.  XI,  Sect.  I,  CI.  64» 

87.  A  widow  being  entitled  to  inherit  the  divided  Vyavatthd. 
share  or  property  of  her  late  husband,  it  has  been, 
by  parity  of  reasoning,  determined  that,  she  is 
entitled  to  inherit  also  such  property  as  was  sepa- 
rately acquired  or  held  by  him,  or  what  was  vested 
in  him,  though  the  enjoyment  thereof  was  post- 
poned till  after  a  contingency,* 

Because  such  property  not  being  held  In  common  with  any      Reason. 
one  else,  is  of  the  nature  of  a  divided  property. 

'   Vide  Precedents,  pp.  244—251,  443. 
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vywatthd.  88,  The  term  *' chaste  or  virtuous,'^  and  tha 
expression  "  keeping  unsullied  the  hueband's  bed" 
&o.*  being  used,  as  a  qualification  of  the  widow 
entitled  to  inherit,  it  follows  that  an  unchaste  wo- 
man is  not  entitled  either  to  take  inheritance  or  to 
have  maintenance,  t 

ReaBOD.  Inasmuch  as  she   is  incompetent  to  perform  the  rites 

relative  to  deities  and  manes ;  and  even  if  she  do  perform 
them,  the  performance  of  such  acts  by  her  is  vain  and  fruiter 
less.    Thus — 

Authority.  VyIsa  : — 0  Amndknti  !  gifts,  fastings,  religious  rites, 
and  good  acts  of  unchaste  women  are  vain ;  their  religious 
merits  also,  O,  spotless  beauty,  are  fruitless-t — v.  734  of 
Chapter  137  called  the  Pariiita-harana  cf  the  book  enti- 
tled the  iJari-feansa  in  the  mahd-hhdrata. 

Authority.  A  wife,  if  faithful  to  her  husband,  takes  his  wealth  ;  not  if 
she  be  unfaithful. — Yyav.  MayA,  Chap,  IV,  Sect,  viii,  §  2. 

Authority.  KItyItana  :— Let  the  widow  succeed  to  her  husband's 
wealth,  provided  she  be  chaste. —  Fyav.  Jlfaj^A.  Chap.  IV, 
Sect,  viii,  §  2;— jlf«.  In.  Chap.  II>  Sect  ii,  §  2. 

Authority.  KAtyItanai-^A  widow  who  does  malicious  or  injurioos 
acts  (a)i  who  has  no  sense  of  shame,  who  squanders  away 
money,  and  who  is  bent  upon  committing  adultery,  is  held 
unworthy  of  wealth  [dka%a  ('6)]§. — Smri.  Chan.  Chap.  XI, 
Sect  i,  CI.  47. 

(h)  VTealth  (dJuina)  means  wealth  or  a  shartt  of  land  assigned 
for  maintenftDce,  ka. — Ibid, 

The  meaning  is,  that  a  widow,  subject  to  any  of  the  four 
vioes  above  described,  is  not  entitled  to  enjoy  tbe  mainte- 

*  AnU  pages  102, 105,  107, 115.     +  Vide  Precedents,  pp.  251—258,  402,  408. 

t  Vidt  b:  l.  r.  Vol.  v.  p.  m. 

§  The  translation  of  the  above  text  as  contained  in  the  V^awJiSra  Ma^ 
Jcikay  and  Vifwidc^ehintdmanif  differs  In  some  respects  from  the  above,  and 
slightly  from  each  other.  See  Yyav.  Mayii,  Chap.  IV.  Sect.  VIII  $  «,  and 
Ft.  €hi.  p.  265. 
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nance  so  allotted.    The  term  *^dhania  (wealth)''  uded  in  the 
text,  refers  alao  to  food  and  raiment. — Ibid* 

(a)  Who  does  malicious  or  injarious,  acts,  kt."]  This  shows 
that  the  kindred  should  demand  the  peculiar  property  from  such  a 
woman.-^Ft.  Oki.  p.  366. 

NIbaba  : — Let  them  (i.  e.  brothers)  allow  a  maintenance  Authority. 
to  his  (the   deceased   brother's)   women   for   life,   provided 
these  preserve  unsullied  the  bed  of  their  lord.     But,  if  they 
behave  otherwise   {c),  the  brethren  may  resume  that  allow- 
ance.* 

(c)  If  they  behave  otherwise.]  If  they  pursue  an  incontinent 
course. — Smri.  Chan.  Chap.  XI,  Sect,  i,  CI.  48. 

TIjnavalkta: — Their   childless    wives    who    preserve  ^"^**<>"*y- 
chastity   must  be   supplied  with  food  and  apparel ;  but  dis- 
loyal and  traitorous  {dL)  wives   shall  be  banished  from  the 
habitation.— Coleb.    Dig.    Vol.     Ill,    (Lon.    Ed.)   p.   324. 

(dj  Traitorous  wives]  This  term,  according  to  the  Ratndkara^ 
positively  denotes  treason,  such  as  the  attempt  to  administer 
poison  or  the  like,  not  merely  a  contentious  spirit.  Consequently 
the  same  married  wife  who  ought  to  be  banished  from  Ihe  habit* 
ation  by  her  husband,  shall,  in  kke  manner,  be  e^tpelled  by  his 
brothers  and  the  rest. — Ibid. 

For  other  authorities  on  the  above  point  see  the  Chapter 
on  **  Exclusion  from  Inheritance.^' 

PbajIpati^  therefore,  points  out,  by  the  following  passage,  Authority. 
that,  to  such  a  'pcctni  alone,  the  right  of  inheritance  at- 
taches, as  is  capable  of  maintaining  by  her  chastity  the 
religions  rites  prescribed  by  both  the  Scripture  and  the  code 
of  law.  "*  Dying  before  her  husband^  a  chaste  woman  [n^r<] 
partakes  of  his  consecrated  fire  [aqni-hoU'd],  or  if  her  haa« 
band  die  [  before  her  ] ,  she  shares  his  wealth.  This  is  a 
primeval  law." — Smri.  Chan.  Clause  12. 

By  the  word  *^Agni4y&tra "  nsed  in  the  text,  is  meant  the  lire 
belonging  to  the  consecrated  hearth.  —  i9iiir».  Chan.  Chap.  XL 
Sect  i.  Clause  12. 

•  UU.  In.  Ghftp.  II,  Sect  i,  |  7  ;— 5mn.  Chan,  Chap.  XT,  Sect,  i,  Clauie 
4S ;—  Tyov.  Ma^.  Chap  IV,  Seot.  Till,  |  €.  . . 
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Vynwuthd.  89.  A  widowed  woman  suspected  of  inconti'- 
nence  is  not  also  entitled  to  take  inheritance,  bat 
is  to  have  a  maintenance. 

Authority.  "  If  a  woman,  becoming  a  widow  in  her  youtb,  be  bead- 
strong,  a  maintenance  must  in  tbat  case  be  given  to  ber  for 
tbe  support  of  life/'  Tbis  passage  of  HIrita  is  intended 
for  a  denial  of  tbe  rigbt  of  a  widow  suspected  of  inconti- 
nency>  to  take  tbe  wbole  estate.  From  tbis  very  passage 
[of  HIrita],  it  appears  tbat  a  widow,  not  suspected  of  mis- 
conduct, has  a  right  to  take  the  whole  property. — MU.  In. 
Chap.  II,  Sect.  i.  §  S7. 

Witb  tbe  same  view,  Sankha  has  said  ''Or  bis  eldest 
wife.'^  Being  eldest  by  good  qualities,  and  not  supposed 
likely  to  be  guilty  of  incontinency,  she  takes  tbe  wbole 
wealth  ;  and,  like  a  mother,  maintains  any  other  headstrong 
wife  [of  ber  husband.]  Thus  all  is  unexceptionable.— /6.  §  83. 
So  also  Mitra  Misra.  See  Vt.  Mi.  {i^ans,)  p.  198. 

Authority.  Where  a  widow  is  suspected  of  incontinency  tbe  mode 
prescribed  by  HIrita  is  to  be  adopted  even  wbere  the 
widow  is  of  tbe  rank  of  a  patni  and  belongs  to  a  divided 
family.  "  If  a  woman  becoming  a  widow  in  her  youtb,  be 
headstrong,  a  maintenance  must,  in  that  case,  be  given  to  her 
for  the  support  of  life."  Headstrong]  cruel,  obstinate,  and 
one  against  whom  there  is  a  balance  of  presumption  of  in-* 
continence. — Smri.  Chan.  Chap,  XI,  S.  i,  CI.  50. 

Authority.  Even  a  mere  maintenance  is  for  a  woman  suspected  of 
incontinence,  from  this  text  of  HARiTA  ^'  If  a  woman, 
becoming  a  widow  in  ber  youth,  be  headstrong  [suspected  of 
incontinence  (d)],  a  maintenance  must,  in  tbat  case,  be  given 
to  ber  for  tbe  support  of  life."— Fyau  MayA.  Chap.  IV, 
Sect,  viii,  §  9. 

(d)  Headstrong,  according  to  the  MUdhhard  means  suspect- 
ed of  inoontinenoe. — Ibid. 

Tbis  establishes  our  argument  (The  wife,  if  faithful  kcJ^) 
that  a  lawfully  married  wife,  restrained  (in  her.  conduct) 
takes  the  wealth.— Fyav.  Mayil.  Chap.  IV,  Sect,  viii,  §  9. 
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90.  The  widow,  bs  heir  to  her  husband,  inherits   'V"*"**^*- 
only  such  property  as  belonged  to,  or  was  vested 

in,  him,  or  as  he  was  entitled  to,  though  not 
possessed  of;  but  not  such  property  as  would  have 
devolved  on  him  had  he  outlived  its  owner.* 

91.  Where  there  are  two  or  more  widows  free  Vyavatths. 
from  any  disqualifying  defect,  they  inherit  their 
husband's    property   equally  and  simultaneously, 

and  even  if  they  choose,  may  divide  it  equally 
among  themselves. f 

Bat  if  there  be  more  than  one  (wife),  they  will  divide  it  Aathority. 
and  take  shares. —  Fj/av.  Mayii.  Chap.  IV,  Sect,  viii,  §  9. 

The  singular  number  is  used  to  denote  the  class  or  caste,  Authority, 
so  if  a  man  leave  several  wives,  of  the  same  caste  with,  or 
of  a  different  caste   from,  him,  then  all  of  them  divide  and 
take  their  husband's  estate  in  due  proportions.— Ft.  Mi. 
(Sans,)  p.  193. 

So  also  the  Mitdkahard  which  says :— '*  The  singular  num-  Authority. 
ber  is  used  to  denote  caste  or  class^  so  if  there  be  several 


Annotations. 
91.    If  there  be  more  than  one  widow,  their  rights  are  eqoaL*- J^acn. 
H.  L.  Vol.  I,  p.  19. 


*  Bee  PreoedenU,  pp.  242^251.  t  See  Pnoedenta,  pp.  255—259,278, 408. 
See  also  1%  Uu  QoodB  of  Dadoo  Mania,  Ist  September  1862,  Ind.  Jur. 
October  25th,  1862,  pag^  59,  before  the  High  Court  of  Bombay  where 
Araould,  J.,  said :  "  This  dootriue  has  been  followed  by  the  late  Supreme 
Court,  in  a  caae  of  the  goods  of  Chapa  Judoo,  decided  oh  the  22nd  of  June 
1861,  of  whic^  we  have  been  furoished  with  a  note  by  the  Chief  Justice, 
where  the  Court,  after  consideration,  and  obtaining  answer  from  the  ShdttrU 
of  the  Sadr  Adawlut  and  at  Poona,  held  that,  '  if  there  be  more  than 
one  widow,  each  of  them  is  entitled  to  an  equal  share  of  the  property.' 
It  appears  from  those  answers  that,  although  the  author  of  the  Maywka 
cites  no  text  in  support  of  his  opinion,  such  texts  are  to  be  met  with  in  the 
Vira-miirodaya,  an  authority  of  the  Benares  School,  and  Macnaghten's  Prin- 
ciples of  Hindu  Law,  a  work  of  authority  in  Bengal.  It  is  also  said,  psgel9, 
that  if  there  be  more  than  one  widow,  their  rights  are  equal.  The  case  in 
Morton's  Reports,  page  314,  handed  up  to  us  yesterday  by  Mr.  Westropp, 
shews  that  this  rule  was  acted  upon  by  the  Supreme  Court  in  Calcutta  as 
early  as  the  year  1791,  and  in  Morley*s  Digest  (N.  S.)  Vol.  i,  p.  180,  [para.  15] 
we  find  an  instance  of  its  being  acted  upon  in  the  North- Western  Provinces . 
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Vyavasthd. 


Authority. 


Vyavasthd, 


wives  of  the  same  caste,  and  of  different  castes,  they  divide 
and  take  the  wealth  iu  due  proportions. — Mit  Sans.  p.  207. 

The  original  of  the  above  passage  has  been  omitted  in 
Colebrooke's  translation  between  Paras.  6  and  6,  Chap.  11^ 
Sect.  i. 

92.  At  present,  however,  only  the  wedded  wives 
of  the  same  class  with  their  hushand  are  Patnis ; — 
so  if  there  he  several  such  widows,  they  equally 
divide  and  take  the  heritage  of  their  husband. 

Where  there  are  several  widows  (patnia),  it  is  proper  that 
they  should  all  take  the  inheritance  of  their  sonless  hus- 
band by  dividing  the  same  in  equal  shares  among  them.-* 
Smi%,  Chan.  Chap.  XI,  Sect,  i,  CI.  57/ 

93.  Upon  the  death  of  anyof  the  several  widows 
who  inherited  the  estate  of  their  husband,  the  por- 
tion inherited  by  the  deceased  widow  devolves  on  the 


AnnotatlonB. 
91-93.    If  there  be  more  than  one  widow,  their  rights  are  equal ;  the 
right  is  considered  as  vested  only  in  one  individual,  so  that  the  pro- 
perty does  not  go  to  the  heirs  of  the  hushand  until  after  death  of  aU 
the  widows. — Elb,  In.  Sect.  163. 

in  1850.  On  these  authorities,  we  hold  that  the  widows  in  thie  case  are 
primd  faeie  entitled  to  equal  shares  of  the  property."  In  Bengal,  two 
widows  take  the  whole  estate  for  life,  and  on  the  death  of  one,  the  whole 
survives  to  the  other,  upon  whose  death,  it  goes  to  the  collateral  heirs  of  the 
husband.— I  Mori.  Dig.  318.  In  Madras,  it  has  been  held,  that  the  eldeel 
widow  succeeds  ;  the  other  widows  being  entitled  daring  her  life  to  main- 
tenance only,  the  second  widow  succeeding  on  the  death  of  the  first. — I.  U. 
Sel.  Dea  456,  457,  and  R.  A.  No.  1  of  1885. 11,  Ibid,  44.  But  eee  Strangers 
Manual  U.  L.  2nd  Ed.  page  82S,  where  the  author  lays  down  that,  in 
Southern  India,  the  wives  are  viewed  as  on  an  equality  and  inherit  equUly ; 
and  considers  the  following  passage  from  the  UU4ki^.wrd:^-**'Eh%  nngular 
number  *  wife'  signifies  the  kind  ;  heuee,  if  there  are  several  wives  belonging 
to  the  same  or  dilTerent  classes,  (they)  divide  the  property  according  to  the 
shares  prescribed  to  them  and  take  it."  This  pamage  appears  in  the  JSanukrit 
copy  of  the  MitSkskard  in  my  possession,  but  has  been  omitted  in  Cole- 
brooke's  translation.  This  passage  occurs  between  paras.  6  and  6  Sec.  i. 
Chap.  zi.  of  the  Mittfkshartf."  Smri  Chan,  Note  p.  165.  See  also  Vyw-  Mmy6 
Stokes'  Ed.  p*  52  where  the  above  note  is  inserted  by  the  leaned  Editor. 
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sarnving  widow  or  widows  who  inherited  jointly, 
and  not  on  the  daughter  and  other  inferior  heirs  of 
the  hashand,  so  long  as  any  of  his  widows  he  in 
existence.* 

Because,  according  to  the  subjoined  text  of  TAjnavalktA.      BeaaocL 
— "  The  wife  and  the  daughters  also,  both  parents,  brothers 
likewise,  and  their  sons,  gentiles,  cognates,  a  pupil,   and  a 
fellow  student:  on  failure  of  the  first  among  these,  the  next 
in  order  is  indeed  heir  to  the  estate  of  one,  who  departed 


Annotationa. 


93.  Another  case  in  point  is  that  of  a  man  dying  survived  by  three 
widows,  who  take  his  property  and  divide  it  among  themselves,  €Ach 
taloAg  a  third.  On  the  death  of  one  of  them,  who  is  entitled  to 
succeed  to  her  property,  the  other  widows,  or  the  heirs  male  of  her 
husband  1  The  law  is  silent  as  to  this  point  alsow  It  is  true  that 
the  law  ordains  the  suooession  of  the  husband's  heirs  after  the 
widow ;  but  this  rule  does  not  contemplate  the  existence  of  other 
widows,  and  the  weight  of  it  is  counter-balanced  by  another,  which 
prescribes  that  the  widow  shall  take  the  entire  property,  to  the 
exclusion  of  the  heirs  of  the  husband  ;  and,  consequently,  on  the 
death  of  the  first  widow,  the  second  and  third  take  the  share  of 
which  she  died  possessed,  and,  on  the  death  of  the  second,  the  entire 
property  will  devolve  on  the  third  ;  nor  have  the  husband's  heirs 
any  legal  claim  until  after  her  death.  This  proceeds  upon  the  prin- 
ciple above  mentioned,  that  all  the  three  widows  of  the  same  man 
are  held  to  be,  in  a  l^al  point  of  view,  one  and  the  same  individual. 
Macn.  H.  L.  Pref ,  pp.  XII,  XIII. 

93.  It  may  be  here  observed,  that  if  a  man  die  leaving  more  than 
one  widow,  (three  widows,  for  instanoe,)  the  property  is  considered 
Ml  vesting  in  only  one  individual,  thus,  on  the  death  of  one  or  two  of 
the  widows,  the  survivor  or  survivors  take  the  property,  and  do  part 
vests  in  the  other  heirs  c^  the  husband  untU  after  the  death  of  all 
the  widows. — Macn.  H.  L.  Vol.  I,  pp.  20,  21. 

*  Vide  Precedents,  pp.  259,  278,  403.  t  See  ante  page  99. 

15 
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for  heaven  leaving  do  sod  :  this  rale  extends  to  all  (persons 
and)  classes."  The  widow  being  tbe  first  of  the  heirs 
enumerated  therein,  and  it  being  ordained  also  that  on 
failure  of  the  first  amotig  these,  the  next  is  heir  J  none  of 
the  heirs  posterior  or  inferior  to  the  widow,  namely,  the 
daughters  and  the  rest,  can  succeed  when  there  is  no  failure 
of  the  widow^,  that  is  while  a  widow  is  in  existence ;  also 
because^  according  to  the  following  text  of  Vbihaspati: — 
"  Where  there  are  many  relatives  in  the  agnatic  line,  remote 
I^indred,  and  cognate  kindred,  he  of  them,  who  is  nearest  of 
kin^  shall  take  the  property  of  him  who  dies  without  male 
issue,''* — the  widow  of  a  man,  who  dies  without  male  issue 
down  to  the  great-grandson  (in  the  male  line),  being  the 
nearest  of  his  relatives,  is  alone  entitled  to  succeed  to  his 
estate  to  the  exclusion  of  all  other  heirs  left  by  hina^  and 
because  it  being  ordained  in  the  text  of  KAtyAyana.  (to  be 
presently  citedf,)  that  after  a  widow,  her  husband's  heirs 
(that  is  the  nearest  heirs,)  succeed  to  the  estate  left  by  him 
and  vacated  by  her,  the  surviving  co-widow  of  the  deceased^ 
being  the  first  and  foremost  of  all  the  surviving  heirs  of  the 
husband  must  succeed  also  to  that  portion  of  the  husband's 
estate  which  was  inherited  and  left  by  the  deceased  widow 
of  her  husband. 


Yyavatihd.  94.  The  widow  inheriting  the  estate  of  her  hus- 
band is  only  entitled  to  enjoy  it :  she  is  not  compe- 
tent to  make  a  gift,  mortgage  or  sale  thereof.  { 

Authority.  Vrihaspatt .'—After  the  death  of  the  husband;  the 
widow,  preserving  the  family  {e)   shall  obtain  the  share  of 


Annpta^ons. 

94.  So  far,  as  to  the  right  of  suocesaioD,  the  law  is  dear  and  indis- 
putable, but  to  what  she  succeeds  is  not  so  apparent.  She  has  not 
an  absolute  proprietary  right,  neither  can  she,  in  strictness,  be  called 
9ven  s^  tenant  for  life  :  for  the  law  provides  her  suooessors,  and  rea- 

•  Vide  Coleb.  Dig.  Vol.  Ill,  (Lon.  Ed.)  p.  632. 

t  See  page  128. 

t  Tide  PrecedentB,  pp  2^0,  260-268,  277-279,  404-408,  410,  411. 
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her  husbaod,  but  so  long  as  she  lives ;  she  has  not  the  pro- 
perty (therein,)  ia  making  a  gift,  mortgage,  or  sale. — Smru 
Chan.  Chap.  XI,  Sect,  i,  CI  2S  i—Vyav.  Mayu.  Chap.  IV, 
Sect.  §  4.— Fi  Mi.  Sans.  p.  194. 

('e)  Preserving  the  family]  Preserving  the  honor  of  the  linfe  : 
in  other  words,  being  virtuous. — Smri.  Chan.  Chap.  XI,  Sect  i, 
Clause  28. 

KlTTiYANA  : — Let  the  sonless  widow  preserving  unsullied   the     Authority. 
bed  of  her  lord  and  abiding  with  her   vernerable  protector   [Guru 
C//],  enjoy  with    moderation    [kshdntd  (gj\   the   property   until 
her  death.     After  her,  let  the  heirs  (h)   take   it. — Smri.   Chan, 
Chap.  XI,  Sect,  i,  CI.  32.— Fi.  mi.  (Sans.)  p.  194, 

(/)"  Abiding  with  her  venerable  protector]  staying  with  her 
father-in-law  and  the  rest,  let  her  only  enjoy  the  husband's  estate 
and  not  make  a  gift,  mortgage  or  sale  of  it  at  her  pleasure  as 
she  can  do  of  her  separate  property. —  Vi.  Mi.  {Sans.)  p.  194. 

(g)  With  moderation]  Patient  of  the  control  which  the  re- 
lations of  her  deceased  husband  may  exercise  over  her  in  the 
disposal  of  wealth. — Smri  Chan.  Chap.  XI,  Sect,  i,  CI.  32. 

With  moderation]  Without  much  expenditure. — Vi.  chi.  p.  162* 

With  moderation]  Not  prodigally  expensive,  but  enjoying  the 
estate  with  frugality :  such  is  the  exposition  of  the  commenta- 
tors: The  meaning  is  that  she  may  use  it  to  support  life,  but 
not  to  wear  delicate  apparel  or  the  like. —  Vide  Coleb.  Dig. 
Vol.  Ill,  (Lon.  Ed.)  pp.  471,  4V2. 

(hj  After  her,  the  heirs  (namely)  daughters  and  the  rest,  enti- 
tled to  inherit  that  property,  will  take  the  same,  not  the  agnates, 


AnnotationB. 
tricts  her  use  of  the  property  to  very  narrow  limits.  She  cannot 
dispose  of  the  smallest  part,  except  for  necessary  purposes,  and  cer- 
tain other  objects  particularly  specified.  It  follows,  then,  that  she 
can  be  considered  in  no  other  light  than  as  a  holder  in  trust  for  cer- 
tain uses  ;  so  much  so,  that  should  she  make  waste,  they  who  have 
the  reversionary  interest  have  clearly  a  right  to  restrain  her  from  so 
doing.— Macn.  H.  L.  Vol.  I,  pp.  19—20. 
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they  beiug  posterior  or  inferior  to  daughters  and  the  rest,  not 
also  the  persons  entitled  to  the  Siri^lhan ;  since  the  succession 
of  the  heirs  entitled  to  the  Strihdhan  has  been  stated  in  other 
texts  by  EiTTiTANA.  Therefore,  according  to  the  text — ^  The 
Tvife,  daughters  also,  koP*  whoever  next  on  failure  of  the  first 
have  been  fixed  to  be  the  successors  to  the  property  of  a  sonless 
man  who  died  after  being  separated  from  his  ooparceners  and 
not  subsequently  reunited  ^rith  them,  they  will  take  also  upon 
the  widow's  death  the  property  (of  her  husband)  remaining  after 
her  enjoyment,  in  the  same  manner  as  they  would  have  taken  if 
the  widow  had  not  inherited.  At  that  time  the  daughter  and 
the  rest  would  confer  greater  spiritual  l)enefits  on  the  deceased 
than  oth«rs.— Fl  Mi.  (sans.)  p.  194. 

"After  the  widow,  her  husband's  heirs  will  take  the 
property  remaining  after  her  enjoyment.'* — From  this  it 
must  be  concluded  that  the  succession  of  the  husband's 
heira  can  take  place  only  in  the  case  of  their  being  alive 
at  the  time  of  the  widow's  death.     Consequently, — 

Vyavoiihd.  96.  Only  those  nearest  relations  of  the  hus- 
band who  survive  his  widow  are  entitled  to  inherit 
his  property  after  her  demise,  and  not  those  who 
survived  him  but  died  during  the  life  of  the 
widow,  t 

niostraiion.  ^^  mM^i  therefore  be  understood,  that  if  any  of  the  hus- 
band's nearest  relatives  after  surviving  him  dies  before  his 
widow,  and  the  rest  survive  her,  then  those  who  survived 
the  widow  will,  at  her  death,  inherit  her  husband's  pro- 
perty vacated  by  her,  not  also  the  heirs  of  the  relative  who 
survived  the  husband  but  predeceased  the  widow,  because 
they  are  not  equal  in  degree  to  the  said  sjirvivors,  but  their 
deceased  ancestor  was,  who  would  have  succeeded  together 
with  the  said  survivors,  had  he  lived  at  the  time  of  the 
widoVs  death,  when  the  succession  opened  out;  or,  in 
other  words,  upon  the  widow's  death,  those  relatives  only 
succeed  as  reversionary  heirs  who  would  have  been  the 
heirs  of  the   husband  if  he  had  died  at  that  time.^ 

*  Ant$  page  99. 

t  Fide  Prdoadento,  pp  240, 260—268,  277,  278, 286,  862,  364. 

t  Vide  Nubeen  Chunder  Chukorbuity  v.  Issur  ChuQd«r  Chukerbutty  ud 
others.— S.  W.  R.  Vol.  IX.  P.  B.  p.  605. 
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For  infitance,  if  a  sonless  man  dies  leaving  three  broihera  Example. 
and  a  widow,  and  one  of  these  brothers  dies  leaving  a  son 
daring  the  life-time  of  ^he  widow,  and  the  other  two  brp- 
tiiera  survive  the  widow,  then  the  two  surviving  brothers 
will  suoceed  to  their  late  brother's  estate  inherited  and 
vaeated  by  his  widow  and  not  also  the  son  of  the  brother 
who  died  in  the  interim,  that  is  after  the  death  of  the  late 
proprietor  and  before  that  of  his  widow, — inasmuch  as  the 
brothers  are  nearer  than  the  brother's  son,  and  entitled  in 
preference  to  him. 

Although  in  conformity  with  KAttAtaka's  dictum  : 
"  abiding  with  her  venerable  protector/**  and  with  this  of 
LiKHlTA :  "  After  receiving  (property)  she  must  reside  with 
the  fiamily  of  her  hnsbaDd,''t — it  is  incumbent  on  a  widow  to 
reside  with  the  family  of  her  husband,  yet, — 

96.    If  it  be  difficult  for  a  widow  to  stay  in  the   ypavasths. 
fandly    of  her  husband,   because    of    cruelty   or 
other  just  cause,  she  may  betake  herself  to  the 
bmily  of  her  father  and  the  rest,  provided  that  her 
change  of  residence  be  not  for  unchaste  purposes.} 

Ybihaspati: — ^A  decision  must  not  be  made  solely  by     Authority. 
having  recourse  to  the  letter  of  written  codes,   since,  if  no 


Annotations. 

M.  It  was  probably  never  in  the  contemplation  of  the  legislator 
that  the  widow  should  lire  apart  from,  and  out  of  the  personal 
oootrol  of,  her  husband's  relations,  or  possess  the  ability  to  expend 
moie  than  they  might  deem  right  and  proper.— ^acn.  H.  L. 
YeL  I,  p.  80. 

A  widow  is  to  reside  in  her  hosband'a  family,  yet  as  she  fotfeits 
her  right  to  the  |«operty  only  by  not  remaining  chaste,  or  by  makiDg 
waste,  the  mere  resading  with  her  own  family  cannot  caiise  a  for- 
feiture of  her  right  to  the  enjoyment  of  the  property,  if  it  is  not 
done  for  unchaste  purposes.^fille.  In.  Sect.  167, 


•  AnU  page  23.  t  VMdarchifUdmani,  page  265. 

t  Vidt  Precedents  258,  589,  &c. 
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decisioD  were  made  according  to  the  reason  of  the  leLW, 
there  might  be  a  failure  of  justice. — Vyab.  MayH,.  (Sans.) 
page  7,  see  ante  p.  57. 

Vyavasthd,  97.  But,  when  afllicted  with  disease  and  in 
danger  of  her  life,  her  removal  to  the  family  of 
her  own  kindred  has  heen  prescribed  by  law  itself. 

Authority.  This  is  a  law  (dharma)  of  LiKHrrA  :— *'  after  receiving 
(property)  she  must  reside  with  the  family  of  her  husband; 
yet  afflicted  by  disease,  and  in  danger  of  her  life,  she  may 
go  to  her  ovm  kindred."—  Vi.  Chi.  p.  265. 

Vynvatthd.  98.  The  law  as  current  in  the  Benares  school, 
having  made  no  distinction  between  the  movable 
and  immovable  estate  inherited  by  a  widow,  she 
is  equally  prohibited  from  making  any  unlawful 
alienation  of  either,  inasmuch  as  by  means  of  both 
descriptions  of  property  spiritual  benefits  are  pro- 
curable for  the  late  owner  * 

The  Vivddd'Chiniamdni  and  most  of  the  other  law  tracts 
of  the  Mithild  school^  however,  hold  that  as  a  woman  has 
absolute  power  over  the  movable  part  of  the  sM-dhan 
given  by  her  husband,  so,  by  parity  of  reasoning,  she  has 
absolute  power  over  the  movable  property  inherited  by  her 
from  her  husband,  but  not  over  the  immovable  property 
whether  inherited  or  received  as  etri-dhan  from  her 
husband. 

Thus  the  Vivddorchintdmani : — "Narada  says  :  'Property 
given  to  her  by  her  husband  through  pure  affection  she  may 
enjoy  at  her  pleasure  after  his  death,  or  give  away,  with 
the  exception  of  land  or  houses.''  Consequently  a  woman 
can  dispose  of  movable  property  which  has  been  given  her 
by  her  husband,  but  she  can  never  dispose  of  immovable 
property.  The  same  rule  holds  good  in  the  case  of  aaudd^ 
yika,  or  the  gifts  of  affectionate  kindred.'' 

♦  Vide  Precedents  278,  &c. 


Digitized  by  VjOOQ  IC 


ON  widow's  succession.  127 

"  KIttAtana  says :  '  A  ^voman^  on  the  death  of  her 
Lttsbaod,  may  enjoy  his  estate  according  to  her  plea- 
rare  ;  bat  in  his  lifetime  she  should  carefully  preserve  it. 
If  he  leave  no  estate^   let  her  remain  with  his  family' " 

^  A  childless  widow^  preserving  her  chastity,  shall  enjoy 
her  husband's  property  with  moderation,  as  long  as  she  lives. 
After  her  death,  the  heirs  shall  take  it." 

''This admits  of  two  meanings. — The  one  is  that,  on  the 
death  of  the  husband^  his  property  devolves  on  his  wife, 
and  becomes  her  own  in  default  of  other  heirs.  The  other 
is  that  the  property,  which  she  enjoys  with  the  consent  of 
her  husband  in  his  lifetime,  is  to  be  regarded  as  her  peculiar 
property.  KixT^^YNA  says  as  to  the  first  oL  these  : — '  Let  a 
woman  on  the  death  of  her  husband  enjoy  her  husband's 
property  at  her  discretion.' '' 

"This  refers  to  property  other  than  immovable." 

"The  following  provision  is  made  for  immovable  property. 
Let  a  woman  enjoy  it  with  moderation  as  long  as  she  lives. 
After  her  death,  let  the  heirs  take  it.'^ 

**  Moderation — means  without  much  expenditure.'' 

'^OkUdUss  widow — means  one  who  has  no  heir  of  her  own.'' 

''  On  the  seoond,  it  is  said  that  '  while  he  lives  she  should 
carefully  preserve  it/  or  in  other  words,  the  property  shall 
be  protected  in  the  lifetime  of  the  husband.  If  her  husband 
have  left  no  wealthy  the  widow  should  live  with  his  family." 

'*  Hence  the  immovable  property,  which  a  woman  gets 
after  the  death  of  her  husband,  cannot  be  disposed  of  at 
her  pleasure." 

*'  The  meaning  of  this  is  consonant  with  that  of  the  hus- 
band's donation  (which  can  only  be  enjoyed  but  not  spent.)" 

"The  texts  of  KAtyAyana  do  not  refer  to  the  peculiar 
property  of  woman.  The  inconsistency  owing  to  this  is 
removed  by  the  similarity  of  meaning,^' 
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"As  a  woman  cannot  make  a  present  of,  or  st  pleasure 
dispose  of,  immovable  property,  given  to  her  by  her  husband 
ia  his  lifetime,  so  she  cannot  dispose  of  any  immovable 
property  levhich  she  inherits  on  his  deaUi." 

^'  The  same  opinion  is  maintained  in  the  Raiftdkwra  and 
the  frakdsha-kirar 

''  If  the  mother,  on  the  death  of  her  son,  get  his  immovable 
property,  she  cannot  make  a  gift  of  it,  or  dispose  of  it 
at  her  pleasure." — Ft.  chi.  p.  261.    Conseqnently — 

According  to  the  MUhild  school^ 

vyavattkd.  99.  A  widow  may  at  pleasure  make  a  gift  or 
other  disposition  of  the  movable  property  inherited 
by  her  from  her  husband,  but  as  respeets  the  im- 
movable property  so  inherited,  she  can  only  enjoy 
it  with  moderation  until  her  death,  after  which  her 
husband's  heirs  shaU  take  it, — she  having  no  power 
to  alienate  the  same  except  under  a  legal  necessity, 
or  for  purposes  warranted  by  law.t 

FyararfW.  iQQ^  jt  hgg  ^Iso  been  determined  by  the  Courts 
of  Justice  in  Madras  and  Bombay  that  a  widow  may, 
at  pleasure,  make  a  gift  or  other  disposition  of  the 
movable  property  inherited  by  her  from  her  hus- 
band ;  but  she  is  not  competent  to  alienate  immov- 
able property  except  under  a  legal  necessity  or  for 
purposes  warranted  by  law,  or  with  the  consent  of 
the  reversionary  heirs.  X 

According  to  the  Madhavya,^^  widow  who  succeeds 
to  her  husband's  estate,  is  restricted  from  alienating  the 
immovables,  without  the  consent  of  his  heirs,  but  there  does 
not  appear  to  be  any  restriction  on  her  power,  as  affecting 
movables.     Vide  Precedents,  pp.  410, 411. 

t  Vid€  Precedent0,  pp.  272,  278.  %  VitU  Praoedeata,  pp.  278—277. 
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"  Wbat  was  given  to  a  woman  by  the  father,  the  mother, 
the  husband  or  a  brother,  or  received  by  her  at  the  nuptial 
fire>  or  presented  to  her  on  her  husband's  marriage  to 
another  wife,  and  also  any  other  (separate  acquisition,)  is  de- 
nominated a  woman's  property."  The  term  "  and  also  any 
other*'  contained  in  the  above  text  of  YAjnavalkya  is  thus 
interpreted  by  VijnAneshwara  :  "  and  also  property  whioli 
she  may  have  acquired  by  inheritance,  purcnase,  partition, 
Beiznre  or  finding,  are  denominated  by  Manu  and  the  rest 
"  woman's  property."*  The  term  *  woman's  property'  con- 
forms, in  its  import,  with  its  etymology,  and  is  not  techni- 
cal :  for  if  the  literal  sense  be  admissible,  a  technical  accept- 
ation is  improper/'-^iWi^.  Chap.  II,  Sect.  XI,  §  1 — 8. 

Although  at  first  sight  it  may  appear  from  the  above  Remarks, 
interpretation  that  even  inheritance  acquired  by  a  woman 
becomes  her  sti^dhan,  yet  in  reality  it  is  not  so :  inasmuch 
«0  from  ViJiNBSHWARA'S  own  dicta — ''if  the  literal  sense 
be  admissible,  a  technical  acceptation  is  improper,''  it 
is  clear  that  he  has  said  so  by  reason  of  his  having  adopted 
the  literal  or  etymological  sense  of  the  compound  term  stri' 
dhanam,  which  is  formed  of,  or  when  separately  used  was, 
etriydh  (woman's,)  and  dhanam  (property).  Now  as  the 
property  which  a  woman  acquires  by  inheritance  is  also 
tha4i  striydh  dhanam  or  that  woman's  property ,t  the  author, 
by  the  expression  ''and  also  property  which  a  woman 
may  have  acquired  by  inheritance,"  &c.,  appears  to  have 
meant  only  to  say  that  the  term  '  ePiH-dhanam,'  in  its 
literal  sense,  comprehends  also  the  property  which  a 
woman  may  have  acquired  by  inheritance,  &c.;  because  if 
such  property  could  be  expressed  by  the  separate  words 
*striydh  dhanam'  or  woman's  property,  it  could  also  be 
expressed  by  the  same  words  iu  their  compounded  form, 
*  stH^dhanam/  and  not  because  such  property   being  ex- 

*  It  oaonot,  however,  be  found  in  the  laititnteB  of  Mavu  that  property 
which  a  woman  acqiures  by  inheritanee,  becomes  atri-dhan  or  woman's 
peeiiHum,  smce  it  is  only  stated  therein  that —' what  was  given  before  the 
nuptial  fire,  what  was  given  on  the  bridal  procession,  what  was  given  in  token 
of  love,  and  what  was  received  from  a  brother,  mother,  or  a  father,  are  consi- 
dered as  the  sixfold  iep<iiraU  property  of  a  married  woman.'  Chap.  IX,  v.  194. 
KXttXtana  and  the  other  Legislators  also  have  not  laid  down  Uiat  the  pro- 
perty which  a  woman  may  have  acquired  by  inheritance,  and  the  like,  classes 
as  her  §tri-4han  (woman's  peculinm). 

t  See  precedents,  pp.  260,  342,  888. 
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pressed  by  the  term  *  stri-dhanam,*  raust  be  included  in, 
and  form  part  of^  the  real  sM-dhanaTn  or  woman's  pecuUuin 
(over  which  a  woman  has  absolute  power  in  every  respect,) 
and  be  dealt  with  as  such.  This  is  clear  from  the  sub- 
joined passage  contained  in  another  part  of  his  work. 
**As  to  the  text  ordaining  independence^ — *a  woman  is 
never  fit  for  independence/  let  independence  be  (as  it  is) 
what  is  the  harm  in  admitting  the  (woman's  inherited) 
property  (to  be  the  woman's  property)  V'^  The  author  would 
.never  have  said  so  if  a  woman  had  absolute  power  over 
.  her  inherited  property  just  as  she  has  over  her  real  sM^ 
.  dhan.  Furthermore,  he  has  laid  down  the  order  of  suc- 
cession, to  a  woman's  inherited  property,  in  conformity  with 
YIjnavalkya's  text,  "  The  wife,  and  daughters  also,  &c.,''t 
while  with  respect  to  a  woman^s  peculium  (real  stri-dhan)  he 
lias  laid  down  another  order  of  succession  which  is  quite 
different  from  the  former.:^  From  all  these  it  is  quite  clear- 
that  the  author  of  the  Mitdkahard  has  called  a  woman^s 
inherited  property  '  stri-dhanavi'  solely  because  the  term  in 
its  etymological  sense  comprehended  any  property  any  how 
acquired  by  a  woman ;  that  according  to  the  Mitdkshard 
she  has  no  absolute  power  over  such  (i.  e.  inherited)  pro- 
perty (as  she  has  over  her  peculium,)  but  is  always  under 
the  control  of  the  former  owner's  reversionary  heirs  with 
respect  to  its  use,  disposition,  and  so  forth§  ;  and  that  such 
property,  upon  her  death,  devolves  on  the  reversionary 
hell's  of  the  former  owner,  in  the  order  as  laid  down  by  him- 
self, in  conformity  with  the  text  of  YAjnyaVaLKYa.|| 

That  such  is  the  doctrine  of  the  Mitihshoui'd  and  also  the 
law  on  the  subject,  will  appear  from  the  following  passages 
of  the  Vira-viitradoya,  which  is  justly  held  to  be  an  expo- 
sition of  the  Mitakshard, 

*'  Living  in  the  family  of  her  father-in-law  and  the 
rest,  she  ( the  widow)  will  enjoy  her  husband's  estate, 
she  must  not,  at  pleasure,  make  a  gift,  mortgage,  sale 
or  other  disposition  thereof  like  her  stri-dhan  or  pecu- 
lium :     after    her,     the   heirs   ( of    her    husband,)    viz,, — 

*  Mitdkshard  Page  112  Sanskrit.  f  AnU  page  99. 

t  See  the  Chapter  on  Stri-dhan, 
§  See  Vyarasthdi  94 — 102  and  the  authorities,  kc,  relative  thereto. 
II  See  ante  pp,  99  et  seq. 
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daughters  and  the  refit>  who  are  entitled  to  that  property, 
shall  take  the  same,  not  the  agnates,  for  they  are  in- 
ferior or  posterior  to  the  daughters,  not  also  those  who  are 
entitled  to  the  strC-dhan,  for  the  right  of  the  persons  en- 
titled to  the  stn-dhan  has  been  treated  of  by  KAtyAyana 
in  other  texts.  Consequently,  according  to  the  text — 
*  The  widow,  and  daughters  also,**  &c.,  those  who  on  failure 
of  the  former  have  been  fixed  to  be  the  successors  to  the  pro- 
perty of  a  sonless  man  who  died  after  being  separated  from^ 
and  not  subsequently  reunited  with,  his  co-parceners,  will 
take  after  the  widow's  succession  and  death,  the  property  re- 
maining after  her  enjoyment  just  as  they  would  have  taken  if 
it  had  not  been  inherited  by  her.  At  that  time  the  daugh- 
ters and  the  rest  confer  on  the  deceased  (husband)  more 
spiritual  benefits  than  others." — Vi.  Afi.  (Sans.)  p.  194. 

In  truth,  upon  the  death  of  the  husband  in  whom  the 
property  had  vested,  it  is  proper  that  his  next  of  kin  take 
his  property. — Ibid,  p.  195. 

The  above  is  the  doctrine  of  the  Benares  and  all  other 
schools,  and  followed  in  practice.  Vide  Precedents,  pp.  275, 
278,  288,  383,  452,  463,  466,  467,  469. 

101.  The  fact   of  a  woman's  having  recovered   Vyavasthd. 
her  husband's  property   by  litigation   gives  her  no 
unrestrained   power  over  it,  inasmuch  as  such  pro- 
perty also  is  held  to  be  the  heritage  of  her  husband, 

and  as  such  it  can  only  be  enjoyed  by  her  with  mo- 
deration till  her  death,  after  which  the  same  would 
devolve  on  the  reversionary  heirs  of  her  husband,  t 

It  has  been  determined  that — 

102.  As  a  widow  is  incompetent  to  alienate,  at   vyavatthd, 
pleasure,  the  heritage  of  her  husband,   so  is  she  in- 


Annotations. 
102—104.     With  respect  not  only  to  what  she  may  have  inherited 
from  her  husband,  but  to  its  accumulated  savings  also,  her  duty  is  to 


*  Ante,  page  99. 


t  Vide  Precedents,  pp.  278,  268,  260,  406,  407. 
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competent  to  alienate,  at  pleasure^  the  accumula* 
ted  savings  of  the  income,  or  the  property  acquired 
by  her  with  the  income,  of  that  heritage,* 

However, — 

Vyavatthd.  103.  The  widow's  incompetency  to  alienate  the 
heritage  of  her  husband  refers  only  to  her  mahing 
waste,  and  not  to  alienations  under  legal  necessi- 
ties, for  benefiting  the  estate,  or  for  religious  and 
charitable  purposes  to  secure  spiritual  welfare. 

Therefore, — 

VyavMthd.  104.  A  widow  is  competent  to  give,  mortgage 
or  sell  her  husband's  property  for  such  secular  pur- 
poses as  are  legally  necessary, — (viz.,)  for  her  own 


Annotations. 


regard  herself  as  little  more  than  tenant  for  life,  and  trustee  for  the 
next  heirs,  of  property  so  possessed  ;  being  (as  already  intimated)  res- 
tricted from  alienating  it,  by  her  sole  independent  act,  unless  for 
necessary  subsistence,  or  purposes  beneficial  to  the  deceased. 
Str,  H.  L.  Vol.  I,  (2nd  Ed.)  p,  246. 

103.  The  enjoyment  of  the  property  is  given  her  (the  widow) 
upon  two  conditions  r  1.  that  she  remain  chaste,  2.  that  she  does  not 
make  waste. — £lb.  In.  Sect.  164. 

103,  104.  The  widow  is  in  her  right  as  wife  entitled  to  enjoy 
the  propeity  of  her  deceased  husband,  and  as  heir  bound  to  apply 
it  for  his  spiritual  benefit.  Generally,  she  cannot  make  gifts, 
or  sell  or  mortgage  the  property,  because  after  her  death  the 
property  is  to  go  to  the  next  heir  of  her  husband,  but  when  a  sale 
or  mortgage  becomes  necessary  for  any  indispensable  duty,  religious 
or  secular,  or  for  her  maintenance,  it  is  valid,  because  duties  mwt 
be  performed,  and  she  has  a  right  to  her  maintenance  from  the  pro- 
perty ;  and  whenever  gifts  are  made,  or  the  property  is  sold  or  mort- 
gaged, for  the  spiritual  benefit   of  her  husband,  it  is  valid,  because 

*  Vide  rrec«dent6,  pp.  2^7,  407,  isjJ^* 
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subsistence,  for  payment  of  revenue  and  for  any 
ac5t  beneficial  to  the  estate;  as  well  as  for  religious 
purposes,-(m.,)  for  payment  of  her  husband's  debts, 
marriage  of  his  daughter,  maintenance  of  tbose 
whom  he  was  bound  to  support,  and  for  securing 
jspiritual  welfare  by  performing  religious  rites, 
making  pious  and  charitable  gifts,  and  the  like.* 

*'  For  women  the  heritage  of  their  husbands  is  pronounced  Authority. 
applicable  to  use  (a).    Let  not  women  on  any  account  (b) 
make  waste  (c)  of  their  husbands'   property/' — ^A  text  of 
YyAsa  contained  in  (the  Chapter  entitled)  the  ' DtHm^a- 
dkarma'  of  the  Mahd-bhdrata. 

(a)  Even  use  should  not  be  made  by  wearing  delicate  ap- 
parel and  similar  luxuries  ;  but  since  a  widow  benefits  her 
husband  by  the  preservation  of  her  person,  the  use  of 
property  only  sufficient  for  that  purpose  is  authorized,— 
Fi  Mi,  (Sans.)  p.  194. 


Annotations, 
the  heir  takes  the  wealth  for  that  porpose  and  not  for  his  own 
benefit.  As  the  q>iritual  benefit  of  the  deoeased  and  his 
ancestors  is  promoted  not  only  by  the  funeral  oblations  made  by 
her,  but  also  by  the  rites  x>erformed  by  his  relatives,  in  which  he 
becomes  a  partaker,  she  is  directed  to  make  presents  to  the  paternal 
uncles  and  other  relatives  of  the  deceased  in  proportion  to  her 
wealth  for  the  sake  of  his  funeral  rites.  The  payment  of  his  debts 
is  a  moral  as  well  as  a  legal  duty  ;  and  the  marriage  of  an  un- 
married daughter  is  a  moral  duty,  which,  after  his  death,  devolves 
upon  his  wife  ;  whatever  is  done  necessarily  for  these  pnrpoaas  is  con- 
sequently valid. — ^Elb.  In.  &a  Sect  165. 

If  in  any  thing  she  may  take  liberties  with  it,  it  is  in  making 
pious  and  charitable  gifts,  with  presents  to  her  husband's  relations 
and  dependants,  but  not  to  her  own,  without  their  assent ;  the 
concurrence  of  her  legal  guardians  and  advisers,  as  well  as  of  her 
husband's  heirs,  being  generally  necessary  to  any  alienation  by  her 
of  such  property.— Str.  H.  Law  VoL  I,  (2Qd  Ed.)  p.  247. 

•  Vide  Precedents,  pp.  260,  202—294,  307-830,  867,  883,  406—108,  410, 
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(b)  Not  on  any  account.]  By  this  it  is  declared  that 
'  making  waste'  is  always  obnoxious  or  injurious. —  V{,  Mi. 
(Sans)  p.  194. 

[c)  Waste]  Useless  expenditure.— 76id 

(c)  Waste]  Gift,  sale  and  other  disposition  at  her  owa 
choice. — Vi.  Chi,  {Sans.Jip,  152.  See  P.  C.  Tagore's  transla- 
tion, p.  292. 

(c)  Waste — ^signifies  stealing,  giving  or  paying  uselessly  to 
actors^  dancers  and  the  like  ;  wearing  delicate  apparel,  eat* 
ing  sweetmeats  and  the  like ;  but  not  making  gifts,  &c.,  for 
religious  and  charitable  purposes,  or  the  like  :  this  is  im- 
plied by  the  term  ''not  waste  {nipahdra)/' — VL  Mi,  p.  194. 

*'  After  the  death  of  the  husband,  the  widow  preserving 
(the  honor  of)  the  family,  shall  obtain  the  share  of  her 
husband  so  long  as  she  lives ;  but  she  has  not  ownership 
(to  the  extent)  of  making  a  gift,  mortgage  or  sale  (there- 
of)."* From  this  text  of  KAtyAyana  it  appears  that,  a 
widow  is  competent  to  enjoy  her  husband's  property  only 
to  preserve  her  life,  and  not  to  make  a  gift,  mortgage,  or 
sale  thereof.  But  this  want  of  independent  power  refers  to 
making  gifts  for  temporal  purposes — that  is  giving  to  actors, 
dancers^  and  the  like ;  because  her  power  to  make  gifts  for 
pious  or  charitable  purposes  and  to  mortgage  or  sell  the 
propertv  to  enable  herself  to  do  so  seems  to  be  granted  by 
(KItyayana)  himself  (in  the  following  text) :  "  A  widow 
actively  engaged  in  meritorious  observances  and  fasts,  con- 
stant in  the  duties  of  her  widowhood^  intent  upon  restraining 
her  passions^  and  making  religious  gifts,  attains  heaven  even 
though  she  have  no  son." — Vi,  Mi,  (Sana.)  p.  194. . 

Authority.  *^  After  the  death  of  the  husband,  the  widow  preserving 
(the  honor  of)  the  family,  shall  obtain  the  share  of  her 
husband^  so  long  as  she  lives,  but  she  has  not  the  property 
(therein  to  the  extent  of )  gift,  mortgage  or  sale."  (Vrihas- 
PATl.)f  The  competency  of  a  widow  to  make  gifts  for 
pious  and  charitable  purposes,  such  as  the  maintenance 
of  old  and   helpless  persons,   being  sanctioned  by  law^  the 

•  See  anU,  page  122. 

+  In  the  Vira-mUrodoya  and    Vyavahdra-may&kha  the  above  text  is  at- 
tributed to  KATTiLTANA. 
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above  passage  must  be  held  as  contemplating  the  want  of 
independence  of  a  widow  in  making  gifts,  &c.^  for  purposes 
not  being  religious  or  charitable,  but  purely  temporal, 
siLch  08  gifts  to  dancers  and  the  Hkc^—SmH,  Chan,  Chap. 
XI,Sect.  i,Cl.  29. 

A  widow  thus  possesses  independent  power  to  make  gifts  Authority, 
for  religious  objects,  and  therefore  the  same  author  [Vbi- 
HASPATl]  enjoins  by  the  following  passage,  the  constant  pre- 
sentation of  gifts  by  a  widow  for  religious  purposes  '*  A 
-widow  actively  engaged  in  meritorious  observances  and 
fasts,  constant  in  the  duties  of  her  widowhood,*!"  making 
daily  religious  gifts,  even  if  wanting  a  son,  shall  reach  the 
heavenly  abodes.^'— /Smri.  Chan.  Chap.  XI,  Sect,  i,  CI.  30. 


The  daily  making  of  religious  gifts,  as  directed  in  the 
above  passage  would  be  impracticable,  if  the  widow  were 
held  to  possess  no  independent  power.  It  is  hence  to  be 
understood  that  the  law  does  not  deny  the  independent 
power  of  a  widow  even  to  make  a  mortgage  or  sale,  for  the 
purpose  of  providing  herself  with  funds  necessary  for  the 
discharge  of  religious  duties. — Smri.  Chan.  Chap.  XI, 
Sect  i,  CI.  31. 

"  A  widow  actively  engaged  in  meritorious  observances 
and  fasts^  constant  in  the  duties  of  her  widowhood,t  intent 
upon  restraining  her  passions,  and  making  religious  and 
charitable  gifts,  shall  attain  heaven,  even  though  she  have 
no  son."  From  the  expression  '  shall  attain  heaven'  (con- 
tained in  the  above  text)  as  well  as  from  the  text  of  Pbaj1« 
PATI  already  cited,  ^vwf.,)  *•  having  taken  the  movable  and 
immovable  property,"  &a,J  it  appears  that  she  is  competent 
to  make  gifts,  &;c.,  even  in  the  acts  or  ceremonies  which 
are  optional  {kdmya)^  not  to  speak  of  the  rites  or  cere- 
monies which  are  indispensable  [niiya  noimittika'\. — 
Vi.  Mi.  {Sans,)  p.  194. 


Authority. 


Authority. 


Consequently  it  is  a  settled 
gifts  for  religious  and  charitable 
necessary  acts,   temporal  as  well 


rule  that  in  order  to  make  Authority, 
purposes,  and  to  perform 
as  spiritual,  a  widow  has 


*  The  original  of  the  Italicised  words  has  been  omitted  in   the  printed 
^scrit  copy. 

t  Antf,  pp.  102,  108.  X  Ante,  p.  104. 
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certainly  power  over  the  whole  property  of  her  husband  ; 
and  the  prohibitory  precept  is  only  to  restrict  her  from 
mortgaging  or  selling  the  property  unnecessarily  for  giving 
(or  paying  money)  to  actors,  dancers  and  the  like  ;  whence 
it  has  been  said  ''(she  will  enjoy)  with  moderation/'  that 
is  she  must  not  be  expending  uselessly.  Thus  our  dicta 
are  corroborated  by  the  text  contained  in  the  Ddna-dharma 
of  the  Mahd'bhdrata  (p.  133).— F<.  Mi.  Sans.  p.  195. 

Authority.  As  to  this  text  of  KixyiYlNA  "After  the  death  of  the 
husband,  the  widow  preserving  (the  honor  of)  the  family,  shall 
obtain  the  shares  of  her  husband,  so  long  as  she  lives  :  but 
she  has  not  property  (therein,  to  the  extent  of)  .gift,  mort- 
gage, or  sale :"  it  is  a  prohibition  of  gift  of  money,  or  the  like 
to  Bandif*  Vhdrana,-^  and  the  like  (swindlers.)  But  gift 
for  religious  objects  (not  visible)  and  mortgage  or  the  like^ 
suitable  to  those  objects,  may  even  be  made,  since  fixed  and 
movable  property  are  both  noticed  in  the  above  quoted  text : 
"  Having  taken,*  &c.;{  and  from  this  of  KiiyiYANA  himself: 
"  A  widow  actively  engaged  in  meritorious  observances  and 
fasts,  constant  in  the  duties  of  her  widowhood,|  intent  upon 
restraining  (her  passions),  and  making  holy  gifts,  even  if 
wanting  a  son,  shall  reach  the  heavenly  abodes." — Vyav. 
MayHj  Chap.  IV,  Sec.  viii,  §  4. 

Great  benefit  is  done  to  a  departed  soul  by  paying  his 
debts,  by  bestowing  his  daughter  in  marriage,  and  support- 
ing his  family :  indeed,  if  these  duties  are  neglected,  he  it 
doomed  to  hell.    Thus — 

Authority.  Manu  : —  The  support  of  persons  who  should  be  main* 
tained  is  the  approved  means  of  attaining  heaven,  but  hell 
is  the  man^s  portion  if  they  suffer.  § 

Authority.  Devala  : — "  To  maidens  should  be  given  a  nuptial 
portion  out  of  the  father's  estate.*' — Coleb.  Dig.  Vol.  I, 
page  185. 

*  A  panegyrist^  a  bard. 

t  A  dancer,  a  mime,  an  aotor. 

t  See  ante  pp.  102,  108,  104. 

§  This  text  like  many  others  is  not  to  be  found  in  the  printed  Institutes 
o{  Manu,  but  is  seen  in  many  books  of  paramount  authority. 
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Tliis  is  proper  :  for  should  the  maiden  arrive  at  puberty  Authority 
unmarried,  through  poverty,  her  father  and  the  rest  would 
fall  to  a  region  of  punnishment,  as  declared  by  holy  writ. 
Thus,  Vashistha  says: — "So  many  seasons  of  menstruation 
lis  overtake  a  maiden  feeling  the  passion  of  love  and  sought 
iu  marriage  by  persons  of  suitable  rank,  even  so  many  are 
the  beings  destroyed  by  both  her  father  and  mother  :  this 
is  a  maxim  of  the  law."* 

So  also  PoithInasi  :— A  damsel  should  be  given  in  mar-   Authority. 
riage  before  her  breasts  swell.     But  if  she  have  menstruated 
(before  marriage),  both  the  giver  and  the  taker  fall  into  the 
abyss  of  hell ;   and  the  father,  grandfather  and  great-grand- 
father are  born  (insects)  in  ordure."* 

NIradA  : —  Therefore,   a  son  begotten  should  relinquish   Authority. 
his   own    property,   and  assiduously  redeem  his  father  from 
debt,  lest   he  fall  into  a  region  of   torment — Coleb.  Dig, 
(Cal.  Ed.)  Vol.  I,  p.  199. 

Whatever  the  husband  had  promised  to  give  to  a  person, 
the  same,  after  his  deaths  should  be  given  by  his  widow  to 
the  same  person,  as  that  also  is  a  debt  (of  her  husband). f 
Because  says — 

ElRiTA:  '*A  promiise  made  in  words  but  not  performed  in   Authority. 
deed,  is  a  debt  (of  conscience)  both  in  this  world  and  in  the 
next.+ 

The  inference  is  also  the  same  when  any  other  succeeds 
(to  the  estate  of  the  deceased.)t 

Peajapati  :— Having  taken  his  movable  and  immovable  Authority, 
property^  the  precious  and  base  metals,  the  grains,  the 
liquids,  and  the  clotiies,  let  her  duly  offer  his  monthly  half- 
yearly,  and  yearly  funeral  repasts.  With  presents  offered  to 
hisman^^and  by  pious  liberality,  let  her  honor  the  paternal 
uncles  of  her  husband,  his  spiritual  parents  (guru),  and 
daughter's  sons,  the  children  of  his  sisters^  his  maternal 
uncles,   and  also  aged  and  unprotected  persons,  guests,  and 

•  Coleb.  Dig.  Vol.  Ill,  p.  460. 
t  Coleb.  Dig.  Vol.  Ill,  (Lond.  Ed.)  p.  461. 
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females  (of  the  family). — Vyav,  A/ayi&,  Chap.  IV,  Sect, 
viii,  §  2 ;— and  Vi.  Mi,  (Sans.)  p.  193.  See  SmH.  Chan. 
Chap.  XI,  Sect,  i,  CI.  20. 

Rule.  The   rule   inculcated    is   that,  a  widow  having  taken  her 

husband's  property  inclusive  of  immovables,  should  by  mak- 
ing presents  to  his  relatives^  perform  acts  (within  the  com- 
petency of  a  female  to  perform)  by  which  spiritual  welfare 
may  be  secured  to  the  husband  and  herself* — Vi.  Mi 
(Sans.)  page  193. 

Authority.  Further  in  the  text — '^  Paternal  uncles,  spiritual  parents, 
(guru),  and  daughter's  sons,"  &c.  (  ante  p.l05),  Vrihaspati 
having  indicated  husband's  relatives  by  the  term  '  paternal 
uncles,'  his  daughter's  children,  by  the  term  'daughter's  son,' 
and  maternal  relations,  by  the  terms  '  maternal  uncle  and 
aunt/  the  widow  in  her  husband's  srdddha  and  other  rites 
relating  to  his  maneSy  should  bestow  on  them^  but  not  on 
her  own  relations,  presents  proportionate  to  the  wealth, 
and  productive  of  spiritual  benefits ; — with  the  consent  of 
the  former,  however,  she  may  bestow  gifts  on  her  paternal 
relations  also. —  Fi.  Mi.  (Sans,)  p.  194. 

Authority.  VyAsa  :— After  the  death  of  her  husband,  let  a  virtuous 
woman  observe  the  duty  of  continence,  and  let  her  daily, 
after  the  purification  of  the  bath,  present,  from  the  joined 
palms  of  her  hand,  water  mixed  with  til  (sesamum)  to  the 
manes  of  her  husband.  Let  her  day  by  day  perform  with 
devotion  the  worship  of  the  Gods,  and  the  adoration  of 
YrSHNU,  practising  constant  abstemiousness.  She  should 
give  alms  to  the  chief  of  the  venerable  for  increase  of 
holiness,  and  keep  the  various  fasts  which  are  commanded 
by  sacred  ordinances.  A  woman  who  is  assiduous  in  the 
performance  of  duties  conveys  her  husband,  (though  abiding 
in  another  world,)  and  herself  to  a  region  of  bliss. — Ibid. 

Vyavatthd.  IQB.  Without  the  consent  of  her  hushand's  re- 
versioners a  widow  is,  however,  competent  to  sell 
so  much,  and  no  more,  of  his  property  as  may  be 
required  for   the   performance   of  the  indispensable 


*  Almost  the  same  rule  is  laid  in  Smriti-chandriid,    See  ante,  p.  108. 
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duties  fnitya-karma),^  If  such  acts  cannot  be  per- 
formed without  selling  the  whole  property,  the  wholo 
may  be  sold  by  her  for  that  purpose,  because  such 
duties  must  be  performed.  But  for  the  performance 
of  an  optional  religious  act  (kdmya  karma)  she  may, 
without  their  consent,  dispose  of  only  a  small  por- 
tion of  the  estate  (a),  t 

(a)  An  indispensable  act  or  duty  {nitya-karma)  is  that 
which  Vfiust  be  performed,  and  cannot  be  neglected  without 
sinning,  as  the  first  srdddha  of  the  father  or  of  the 
husband,— the  marriage  of  his  daughter,  or  the  like.  And 
an  optional  religious  act  is  such  as  tho  performance  of  it 
rests  upon  option,  and  there  is  no  sin  on  the  non- 
peiformance,  but  religious  merit  (punya)  on  the  per- 
formance thereof, — as  pilgrimage  to  Benares  and  the 
like. 

106.  If,  however,  the  expenses  for  those  acts  in-   yy<^va»thd. 
eluding  maintenance  could  possibly  be  defrayed  with 

the  accumulated  wealth,  or  with  the  income  of  the 
estate,  left  by  the  deceased,  then  his  widow  cannot 
sell  any  part  of  his  estate  for  the  performance  of 
any  such  act,  much  less  on  account  of  any  debt  con- 
tracted by  her  for  her  own  purposes.]:     Further, — 

107.  If  the   reversioners    supply,   or  agree   to   Vyavaahd. 
supply,  to  the  widow  expenses  for  her  subsistence  and 
performance  of  religious  acts,  in  that  case  also   the 
widow  cannot  sell  any  portion  of  the  estate.  § 

108.  For  acts  other  than  those  which  are  sane-   Fyavoi^d. 
tioned  by  law,  as  already  stated  {ante  pp.  132 — 138) 

a  widow  can  dispose  of  her  husband's  property  only 

*   Vide  Vycmuthd$  108  aud  104  and  the  authorities,  kc,  relative  thereto. 

t  See  Precedents,  pp.  807,  8H,  319-826,  840,  367,  407. 

t  See  the  case  of  Hafeezun-nissa  Begum  vertus  Badha  Benode  Misser^  S.  D. 
A.  Decis,  for  1856,  p.  995.  Vyavatlhd  Varpana,  (Second  edition,)  page  78, 
and  Precedents,  pp.  837—839. 

§  Vide  Precedents,  pp.  388,  407. 
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with  the  consent  of   the  reversionary  heirs  of  her 
hushand,  but  not  otherwise.* 

Vjfavoi^d.  109.  If  there  be  no  such  reversionary  heir,  still 
the  widow,  who  is  not  a  Brdhmani  but  of  any 
other  caste,  cannot,  for  acts  not  sanctioned  by  law, 
dispose  of  her  husband's  property  even  without  the 
consent  of  the  ruling  power,  inasmuch  as  on  failure 
of  all  heirs  of  a  deceased  proprietor  who  was  not  a 
Brdhmana  the  sovereign  is  entitled  to  take  his  pro- 
perty, and  a  woman  is  never  independent  but  al- 
ways under  restriction  and  control,  t 

Authoritj.  NArADA  : — When  the  huBband  is  deceased,  his  kin  are  the 
guardians  of  his  sonless  widow ;  in  the  disposal  and  preser- 
vation of  property  as  well  as  in  her  maintenance,  they  are 


Annotations. 


109.  The  Policy  of  the  Hindti  Law,  with  regard  to  the  female  sex, 
being,  that  it  is  never,  at  any  period  of  their  lives,  or  under  any  cir- 
cumstance, to  be  independent.  "  Day  and  night  (says  Manu,)  most 
women  be  held  by  their  protectors  in  a  state  of  dependence.  Their 
fathers  protect  them  in  childhood  ;  tlieir  husbands  protect  them  in 
youth  ;  their  sons  protect  them  in  age.  A  woman  is  never  fit  for 
independence."  And  a  preceding  text,  in  which  the  same  condition  is 
inculcated,  establishes  her  dependence,  if  she  have  no  sons,  "  on  the 
near  kinsmen  of  her  husband  ;  if  he  left  none,  on  those  of  her 
father ;  and,  having  no  paternal  kinsmen,  on  the  sovereign  ;"  conclud- 
ing, as  already  stated, that  ''a  woman  must  never  seek  independence »" 
and  carrying  the  principle  to  the  length  of  declaring,  that  '*by  a  girl,  or 
by  a  young  woman,  or  by  a  woman  advanced  in  years,  nothing  must 
be  done,  even  in  her  own  dwelling-place,  according  to  her  mere 
pleasure.''  Failing  relations  of  her  husband,  she  is  to  reside  with 
her  own,  enjoying  their  protection,  and  being  subject  to  their  con- 
trol.—Stra.  H.  L.  Vol.  I  (2Qd  Kd.)  pp.  244—245.- 

•  Vide  Precedentfl,  pp,  260,  267,  274—278,  288,  292—201,  340,  410,  411. 
t  Vide  PrecedentB,  pp.  260—267,  3U. 
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her  lords  (iahwara):  But  if  ibe  bosband's  family  be  extinct, 
or  coDtaiD  DO  male,  or  be  helpless,  the  kin  of  the  widow's 
father  are  her  guardians,  if  there  be  no  relations  of  her  hus^ 
band  within  the  degree  of  eapindas.^ — 18.  28,  29. 

Manu  : — By  a  girl,  or  by  a  young  woman,  or  by  a  woman 
advanced  in  years,  nothing  must  be  done,  even  in  her  own 
dwelling  place,  according  to  her  mere  pleasure  (I). — Chap,  v, 
verse  147. 


Authoriiy. 


Manu  : — In  childhood,  must  a  female  be  dependent  on  Authority. 
her  father;  in  youth,  on  her  husband;  her  lord  being 
dead,  on  her  sons;  '{/  she  have  no  80718,  on  tite  near 
kinsmen  of  her  husband;  if  he  left  no  kinsmen,  on  those 
of  her  father;  if  she  have  no  paternal  kinsmen,  on  the 
sovereign :  a  woman  must  never  seek  independence  (l).t 
Chap.  V,  V,  148. 

In  childhood  a  female  must  be  under  the  control  of  Authority. 
her  father,  in  youth,  of  her  husband,  after  his  death,  of  his 
son  ;  if  there  be  no  son,  and  no  relation  within  the  degree 
of  his  sapindas,  the  kin  of  her  father  become  her  guardians. 
If  (males  in)  both  families  be  extinct,  then  according  to  this 
text  of  NArada  :  "  The  sovereign  is  the  lord  of  women,'* 
she  must  be  under  the  control  of  kinsmen,  sovereign  and 
the  rest :  she  must  never  be  independent  (1). — Kulli^ea 
Bhatta's  commentary  on  the  above  text. 

Manu: — ^Day  and  night  must  women  be   held  by  their   Authority, 
protectors  in  a  state  of  dependence  (1). — Chap.  IX,  v.  2. 


Annotationa. 

(1)    Whatever  may  be  thoaght  of  such  a  state  of  Hindu  females 
by  the  now-dvilized  nations,  it  appears  to  have  existed  amongst 

*  Others  expound  the  above  text  of  NAbada  as  signifying  that  (the  near- 
est kinsman  in)  the  family  of  her  husband  has  authority  in  the  disposal  of 
property,  that  is,  in  donation.  She  may  give  a  present  to  Ihat  person  on 
whom  the  kinsman  of  her  husband  bids  her  confer  one ;  she  may  bestow 
Aai  which  he  bids  her  give  away.— Coleb.  Dig.  (Lond.  £d.)  YoL  III,  p.  462. 

t  The  original  of  the  italicised  words  in  the  above  passage  are  not  to  be 
found  in  the  Sanscrit  text,  but  have  been,  by  way  of  inuendoes,  supplied  by 
the  learned  translator  from  KuUiiha  BhutUt't  commentary,  a  separate  trans- 
lation of  which  is  above  given. 
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Authority.  Manu  :— Their  fathers  protect  them  in  childhood;  their 
husbands  protect  them  in  youth ;  their  sons  protect  them 
in  age  :  a  woman  is  never  fit  for  independence. — Chap.  IX, 
verse  3. 

Authority  The  father  protects  a  female  before  her  marriage,  after 
that  her  husband  protects  her,  in  his  default  her  sons  pro^ 
tect  her ;  a  woman  therefore  is  never  fit  for  independence  .(I) 
KULLi^KA  Bhatta's  commentary  on  the  above  text 


AnnotatioxiB. 

the  most  civilized  and  renowned  nations  of  antiquity  ;  as  is  evident 
from  the  subjoined  passages  : — 

'*  A  few  words  will  suffice  to  assimilate  the  condition  of  the  sex 
among  the  old  Romans.  Midler es  omnes,  (says  Cicero^)  propter  in' 
firmitatem  consUii,  majores  in  tutorwn  potestcUe  esse  voltienint  ;*  and 
Livy,  to  the  like  effect,  Nullam  neprivatam  quidem  rem  agerefoemir 
nas  sine  auctore  voluerunt;  in  manu  esse  parentUmf  fratrum,  viro- 
rum."f 

'*  It  was  the  same  before  them  with  the  Greek  women ;  nor  can 
these  strictures  in  this  respect  be  better  clo&ed,  than  by  the  following 
extract  from  a  late  elegant  little  work,  on  the  states  of  ancient 
Greece,  whose  institutions  the  Bomans  copied  )  exhibiting,  with 
regard  to  the  vassalage  of  the  sex,  the  substance  of  many  a  text 
of  Menu,  and  yet  not  a  perfect  picture  of  it,  as  it  existed  at  the 
time  to  which  the  account  refers ;  omitting,  as  it  does,  all  allusion 
to  that  extraordinary  feature,  already  noticed,  the  power  of  the 
husband  to  dispose  of  his  wife  by  tinU,  to  any  man  whom  he  might 
choose  for  his  successor.  Speaking  of  the  Athenian  women,  in  an 
age  too  of  refinement,  '  They  lived  (says  the  learned  and  ingenious 
author)  in  a  remote  quarter  of  the  house,  and  were  never  allowed 
to  mingle  in  society  with  the  men.  They  were  not  permitted  to  go 
abroad,  without  being  attended  by  a  slave,  who  acted  as  a  spy  upon 
their  conduct.  They  were  given  in  marriage  without  their  consent  ,* 
and  were  expected  to  make  the  care  of  their  families  the  sole  object 
of  their  attention.    In  a  funeral  oration  composed  by  Plato,  in   the 


Cic.  pro.  Muren.  ii. 


'  Liv.  xxxiT.  2. 
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Should  it  be  asked  if  a  widow  is  competent  to  make  a 
disposition,  not  sanctioned  by  law,  of  ber  busband's  property, 
with  the  consent  of  bis  reversioners,  is  sbe  to  take  the 
consent  of  alt  of  tbem,  or  of  any  of  tbem  in  particular  ? — 
The  answer  is,  it  bas  been  determined  tbat^- 

110.  For  the  validity  of  an  alienation  not  sane-  ^y«^'^<«- 
tioned  by  law,  the  consent  of  those  reversioners  of 
the  husband  is  necessary  who  are  likely  to  he  in- 
terested in  disputing  it;  and  it  is  their  consent 
alone  that  renders  a  widow  competent  to  make  such 
an  alienation  of  her  husband's  property.* 

The  mere  attestation  of  conveyance  by  a  relative  does 
not  necessarily  import  his  concurrence  or  consent,  but  it  is 
requisite  that  he  should  actually  give  his  consent  to  the 
tnuisaction  at  that  time  or  ratify  it  eubsequently. —  Vide 
precedents,  pp.  288,  292—294,  302.     Further,— 

HI.     Being  unable  to  hold  and  manage,  or  for     vyavatthd. 
any  other  cause,  the  widow  may  surrender  or  make 
over   the  property  to  the  then  next    reversionary 
heir,  or,  with  his  consent,  to  the  heir  next  after  him, 
and  thus  accelerate  his  succession. f 

Likewise, — 

112.     Upon  the  widow^s  resignation  of  the  world-   Fy«ra«<A<f. 
ly  concerns,  or  voluntary  abandonment,  the  estate 


AnnotatioxiB. 
penoQ  of  Periclen,  he  makes  that  illustrious  statesman  exhort  the 
Athenian  women,  to  mind  their  domestic  concerns  ;  and  assure  them, 
tbat  they  would  be  most  faithful  in  the  discharge  of  their  duty, 
when  they  never  attracted  the  notice  of  their  fellow-citizens.**'! — 
Stra.  H.  L.  2Qd  Ed.  Vol.  I,  pp.  255^-253. 

*   Vide  precedenia,  pp.  302,  292—294  288. 

t  Vide  Preoedenta  pp.  295—806. 

t  HiU'a  Easays  on  the  Institutions,  &o.  of  the  States  of  ancient  Greece, 
FSe  256. 
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inherited  by  her  descends  at  once  to  the  next  re- 
versionary heir,  as  she  is  thereby  divested  of  her 
property  by  abdication.* 

Vifavoiikd.  113.  But,  if  without  the  consent  of  the  above- 
mentioned  reversionary  heirs  of  her  husband,  a 
widow  do  alienate  his  property  without  a  legal  ne- 
cessity or  for  purposes  not  sanctioned  by  law,  the 
alienation  so  made  is  illegal  and  invalid,  and  the 
reversionary  heirs  have  a  right  to  restrain  her  from 
so  doing,  or  to  have  the  same  set  aside,  f 

Vifiwatthd,  114.  Primarily,  the  immediate  reversioners  pos- 
sess such  right  and  not  those  who  are  next  after 
them,  unless  the  former  be  incapable  of  doing  so, 
or  unwilling  to  do  it  through  collusion  with  the 
widow,  or  if  they  have  relinquished  their  rights  in 
favor  of  the  latter  or  authorized  them  to  exercise  it.  J 

Vifavatikd.  215^  Ij^  the  event  of  an  alienation  made  by  a 
widow  of  her  husband's  property  being  set  aside, 
the  property  should  revert  to  her,  if  she  have  not  al- 
ready committed  any  act  involving  forfeiture  of  her 
right  of  inheritance.  § 

Beaaoo.  Because  while  the  widow  lives  free  from  any  defect  causing 

disherison,  the  reversionary  heirs  who  are  posterior  or  in- 
ferior to  her  have  no  right  in  supercession  to  her,  also  be- 
cause the  right  of  such  heirs  accruing  only  at  the 
death  (natural  or  civil)  of  the  widow,  and  there  being  no 
certainty  of  their  surviving  the  widow,  their  right  is  mei-ely 
a  contingent  one.  In  other  words,  although  the  reversioners 
may  have  a  wrongful  alienation  made  by  a  widow  set  aside 
yet  they  cannot  take  possession  of  the  property  recovered 
from  the  purchaser,  they  not  being  then  vested  with    the 

*  See  ante,  pp.  20—22,  and  Preceddnta  pp.  22—80,  86,  87,  296. 
t  See  an/e,  pp»  122,  128  and  Preoedenta,   pp.  288,  882—840,  852— 857» 
872,  878,  885-888,  406,  407,  &o. 

X  Vide  Precedenta  pp.  858—857,  870—876,  888-489. 
§  Vide  Precedenta,  pp.  852*857,  886,  387. 
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right  to  do   so,  and   the   widow  not  beiog  divested  of  her 
heritable  right. 

116-  If,  however,  it  be  satisfactorily  proved  that  7^^^^^^, 
the  widow  has  made  waste  to  the  injury  of  those 
who  have  the  reversionary  interest,  and  the  pro- 
perty is  in  danger,  so  that,  but  for  the  interference 
of  the  Court  of  Justice,  representing  the  Sovereign, 
the  reversioners  who  may  eventually  succeed  would 
suffer  loss  from  the  acts  of  the  widow,  then,  and  not 
until  then,  the  Dispensers  of  justice,  may,  with  a 
view  to  remedying  the  evil,  or  preventing  such  loss, 
take  the  management  of  the  property  from  her 
hands,  and  adopt  such  measures  whereby  the 
estate  may  be  secured  for  the  ultimate  heirs,  pro- 
vided those  measures  do  not  affect  the  widow's  rights 
as  the  then  heiress  entitled  to  enjoy  the  income.* 

117.  According  to  the  modem  Judges  of  Vyava$thd. 
British  India  any  aUenation  or  transfer  of  her  hus- 
band's property  made  by  the  widow,  whether  for 
an  allowable  cause  or  otherwise,  should  remain  in- 
tact until  her  death,!  the  reversionary  heir  may, 
however,  institute  a  suit  even  during  the  life- 
time of  the  widow  to  declare  that  the  conveyance 
was  executed  for  causes  not  allowable,  and  is  there- 
fore not  binding  beyond  the  widow's  life;  and 
aJflO  for  remedy  against  the  grantee  to  prevent  waste 


♦  Vide  Precedents,  pp.  352—857,  386  &c. 
It  hM  been  accordingly  determined  that  a  Court  of  Justice,  like  the  Court 
of  Wards,  may  step  in,  and  appoint  a  Receiver  to  take  charge  of  the  estate. 
The  reversionary  heir  may .  be  the  Receiver,  but  his  appointment  as  such  is 
not  by  virtue  of  the  reversionary  right,  but  in  consideration  of  what  would 
be  most  for  the  benefit  of  the  estate.  The  Court  would  give  him  possession 
conditionally  upon  his  paying  the  iucome  of  the  property  to  the  widow 
empowering  her  on  the  other  hand  to  move  for  his  removal  on  his  not  paying 
it.    See  the  precedents  above  noted. 

t  See  however  the  Privy  Council  decision  which  is  at  page  260  of  the 
Precedents  and  which  is  quite  in  conformity  with  the  Bind^  law. 

19 
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or  destruction  of  the  property  whether  movable 
or  immovable.* 


SECTION    II. 

Ok  Daughters'  Right  of  Succession. 

As  those  persons,  \vho  are  exhibited  in  the  text ''  the 
wife,  and  the  daughters,"  &c.t  to  be  the  next  heirs  on  fai- 
lure of  the  prior  claimants,  would  have  succeeded  if  the 
widow^s  right  had  never  taken  effect,  so  shall  they  equally 
succeed  to  the  residue  of  the  estate  remaining  after  her  use 
of  it,  upon  the  demise  of  the  widow  in  whom  the  succession 
had  vested.  At  such  time  (when  the  widow  dies,  or  when 
her  right  ceases)  the  succession  of  daughters  and  the  rest 
is  proper,  since  they  confer  greater  benefits  on  the  deceased 
(by  oblations  presented)  than  other  claimants.^    Therefore,*— 

Vi^avasthd.  118.  In  default  of  the  widow  the  daughters 
inherit  the  estate  of  the  man  who  died  separated 
(from  his  co-parceners)  and  not  re-united  (with 
them.)  II 

Annotations. 

118.  In  default  of  the  widow,  the  daughter  inherits,  but  neither 
is  her  interest  absolute.  It  may  here  be  mentioned,  that  the  above 
rule  of  succession  is  applicable  to  Bengal  in  every  possible  case  ; 
but,  elsewhere,  only  where  the  family  is  divided  :  for  according  to 
the  doctrine  of  the  Benares  and  other  schools,  even  the  widow,  to 
whom  the  daughter  is  postponed,  can  never  inherit,  where  the 
family  is  in  a  state  of  union  ;  nor  can  the  mother,  daughter,  daugh- 
ter's son,  or  grandmother.  The  father's  heirs  in  such  case  exclude 
them.— Macn.  H.  L.  Vol.  I,  pp.  21,  22. 

The  right  of  daughters  to  succeed,  in  default  of  sons  and  widow, 
is  not  to  be  confounded  with  that  of  the  appointed  daughter,  under 

*  See  Precedents,  pp.  842—351,  868— S72,  885—888. 
t  Ante,  page  99.  t  Vir-MUrodaya,  page  191. 

II  Vid€  IVecedents,  pp.  412*410,  448-*445. 
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It  is  a  settled  rule,  that  a  wedded  wife,  being  chaste,  Authority. 
takes  the  whole  estate  of  a  man,  who,  being  separated  from 
his  co-heirs,  and  not  subsequently  reunited  with  them, 
dies  leaving  no  male  issue.  On  failure  of  her  the  daugh- 
ters inherit — Mit  In.  Chap.  II,  Sect,  i,  §  89,  and  Sec- 
tion ii,  §  1. 

On  failure  of  wives,  the  heritage  devolves  on  the  daugh-  Authority. 
ters,  according  to  the   preceding  text  of  ViSHNU.* — Vi. 
Chi  p.  292. 

In  default  of  the  wife,  the  daughter  succeeds.-^  Fjyat;.   Authority. 
MajfU.  Chap.  IV,  Sect.  VIII,  §  10. 

Mantj  : — The  son  of  a  man  is  even  as  himself,  and  the   Authority. 
daughter  is  equal  to  the  son.     How  then  can  any  other 
inherit  (his)  property,  notwithstanding  the   survival  of  her, 
who  is,  as  it  were,  himselff  (a). — Smri,  Chan,  Chap.  XI, 
Sect,  ii,  CI.  7 ;— Vi.  Mi.  (Sans.)  p.  203. 

(a)    Who  is  as  it  were  himself]  who  is  equal  to  the  son,  who 
is  as  it  were  himself. — Smri,  Chan,  Chap.  XI,  Sect  ii,  CL  7. 


NiRADA : — "  On  failure  of  male  issue,  the*  daughter  in- 
herits, for  she  is  equally  a  cause  of  perpetuating  the  race : 
both  the  son  and  daughter  are  the  means  of  prolonging 
the  father's  line  of  descendants."! — SmH  Chan.  Chap, 
XI,  Sect,  ii,  CI.  9  ;—Vi,  Mi.  (Sans.)  p.  204. 


Authority, 


Annotations. 


the  old  law.  The  daughter  under  consideration  takes  as  a  principal 
in  her  own  right,  in  default  of  the  widow,  who  has  precedence. — Stra. 
H.  L.  Vol.  I,  C2nd  Ed.)  p.  137. 

*  See  Ante,  page  IDS. 

f  See  Vifov.  Mojfit,  Chap.  IV,  Sect,  yiii,  SIO,  in  which  the  translation 
givea  of  the  ahoye  text  is  not  accurate. 

t  The  line  of  deeeendanis  here  intends  such  descendants  as  present  the 
oblation  cake ;  for  one  who  is  not  an  offerer  of  oblations,  confers  no  benefits, 
and  consequently  differs  in  no  respect  from  the  offspring  of  a  stranger  or  no 
o£EBpring  at  all.  The  daughter's  son  is  the  giver  of  oblations,  not  his  son'; 
nor  the  daughter's  daughter;  for  the  oblation  ceases  with  him. 


Digitized  by  VjOOQIC 


148  TTAVASTHl-CHANDRIKi 

The  objector  says : — "  No  reason  has  been  adduced  to 
show  why  the  right  of  succession  of  a  daughter  should  be 
postponed  to  that  of  a  secondary  son  and  widow,  the 
reason  stated  by  Vrihaspati  simply  accounts  for  her  title 
to  succeed  on  failure  of  a  begotten  son,"  This  is  true,  but 
Vrihaspati,  in  giving  the  reason^  intends  that  the  same 
must  be  taken  to  apply  where  a  daughter  succeeds  in 
default  of  a  secondary  son  and  widow.  NArada,  conscious 
of  the  justness  of  the  proposition,  that  a  daughter  should 
succeed  on  failure  of  a  secondary  son  and  widow,  says,  for 
the  information  of  the  uninstructed,  **0n  failure  of  male 
issue,  the  daughter  inherits,  for,  she  is  equally  a  cause  of 
perpetuating  the  race/'  The  reason  why  the  daughter  is 
equally  a  cause  of  perpetuating  the  race,  the  same  author 
explains  by  saying  *^  since  both  the  son  and  daughter  are  the 
means  of  prolonging  the  father's  line/'— iS?7iri.  Ohan. 
Chap.  XI  Sect  ii,  CI.  8,  9. 

The  meaning  is,  that  the  son  and  daughter  both  give 
birth  to  children,  by  whom  the  prosperity  of  their  own 
parents  is  promoted.  Here  the  equality  contemplated  be- 
tween a  son's  son  and  a  daughter's  son  must  be  understood 
to  be  an  equality  in  point  of  efjicacy,  both  the  sons  being 
in  their  nature,  unequal.  There  is  no  equality  between 
them  in  point  of  clearing  off  the  debts  and  inheriting  the 
assets  of  the  deceased,  it  being  declared  "  Debts  must  be 
paid  by  sons  and  son's  sons."  Referring  to  a  grandfather's 
property,  it  has  further  been  declared,  "The  ownership 
of  the  father  and  son  is  the  same  in  it."  The  superiority 
of  a  son's  son  being,  by  these  texts,  declared  in  respect  of 
assets  and  debts,  the  equality  contemplated  by  the  text 
of  NiRADA,  above  quoted,  between  a  son's  son  and  a 
daughter's  son  must  be  understood  to  consist  in  con- 
ferring benefits  not  temporal,  that  is,  in  the  performance 
of  Srddhas ;  it  being  declared  by  ViSHNU :  "  In  offering 
oblations  to  the  man^,  the  daughter's  sons  are  considered 
as  son's  sons."  The  daughters,  therefore,  stand  conspicuous 
in  the  line  of  succession  by  reason  of  their  conferring 
benefits  by  means  of  their  descendants. — Smri,  Chan. 
Chap,  XI,  Sec.  ii,  CI.  10. 

.  It  cannot,  however,  be  hence  said,  that  where  there  is  no 
male  issue,  a  daughter  inherits  in  preference  to  a  widow 
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(patni);  the  latter  being  in  her  own  person  competent 
to  associate  in  the  performance  of  religious  sacrifices  (agni- 
hotra)  &c.,  which  are  acts  capable  of  conferring  spiritual 
benefits  on  the  deceased.  Therefore,  the  term  "male 
issue^  used  in  the  passage  *'  on  failure  of  male  issue,  the 
daughter  inberits,**  must  be  considered  by  synecdoche  to 
include  a,  patni  (widow)  also. — Ibid.,  CI.  11. 

VisHKU  : — The  wealth  of  a  man  who  leaves  no  male  issue    Authority. 
goes  to  his  wife ;  on  failure  of  her,  to  his  daughter.* 

Ybihaspati  : —  The  wife  is  pronounced  successor  to  the 
wealth  of  her  husband ;  in  her  default,  the  daughter.  As 
a  son,  so  does  the  daughter  of  a  man  proceed  from  his 
several  limbs.  How  then,  should  any  other  person  (6)  take 
her  father's  wealth  ? — Mit  In,  Chap.  II,  sect,  ii,  §  2 ; — See 
SmrL  Chan.  Chap.  XI,  Sect,  ii,  CI.  1  and  3. 

(h)  Any  other  person]  These  terms  exclude  the  son  and 
widow,  (who  are  preferable  heirs,)  and  include  the  father  and 
the  rest.— jS^mri.  Chan.  Chap.  XI,  Sect,  ii,  CI.  5  &  6. 

The  meaning  is  how  could  the  father  and  the  rest  take 
the  property  of  a  sonless  man^  while  the  daughter  is  alive  ? 

In  springing  from  the  limbs  of  the  father,  a  daughter  is 
equal  to  a  son.  The  difference,  however,  is  this.  In  the 
procreation  of  a  son,  the  contribution  of  the  father's  part 
is  greater ;  whereas,  in  that  of  a  daughter,  it  is  less,  it 
being  declared  "  A  male  child  is  procreated,  if  the  seed  pi:e«- 
dominate,  but  a  female  child  is  procreated  if  the  woman 
contribute  most  to  the  foetus."t  Hence  a  daughter  is  pro- 
nounced equal  to  a  son  to  a  certain  extent.— 7&ic2.  §  4. 

But  what-  kind  of  daughter  is  competent  to  receive  her 
father's  heritage,  is  declared  by  the  same  author,} — 

YmHASPATi : — Being  of  equal  clas8(o)  and  married  to  a     Authoritf. 
man   of  like   tribe  (d),   being   virtuous   [sddhwi  (e)]   and 
devoted  to  obedience,  and  being  formally  appointed   or  not 


•  See  anUf  page  108.  .  f  Manu. 

t  Vivida'Chhiidnumi,  page  293. 
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appointed  to  continue  the  male  Une>  she  (the  daughter) 
shall  take  the  property  of  her  father. — Smri.  Chan.  Chap. 
XI,  Sect,  ii,  §  26;— Ft.  Chi.  p.  293;-^Vi.  ifi.  (Sana.) 
page.  204. 

(c)  Being  of  equal  olaBBJ  Being  of  the  same  class  with  the 
father,  that  is,  bom  of  a  wife  of  the  same  class  with  the  father. 
JSmri,  Chan.  Chap.  XI,  Sect,  ii,  §  27. 

(  d)  Married  to  a  man  of  like  tribe]  This  is  intended  to  ex- 
clude one  married  to  a  man  of  superior  or  inferior  tribe.  For  the 
offspring  of  a  daughter  married  to  a  man  of  a  higher  or  lower 
class  is  forbidden  to  perform  the  obsequies  of  his  maternal  grand- 
father and  other  ancestors  who  are  of  inferior  or  of  superior 
rank*  But  one,  married  to  a  man  belonging  to  the  same  class,  con- 
fers benefits  on  her  father  by  means  of  her  son. 

The  four  epithets  (being  of  equal  class  and  married  to  a 
man  of  like  tribe,  being  virtuous  and  devoted  to  obedience) 
first  mentioned,  in  the  above  passage,  refer  to  a  daughter 
claiming  inheritance  after  a  widow,  and  the  two  epithets 
(being /ormaJ/j/ appointed  or  not  appointed)  last  mentioned, 
to  a  daughter  claiming  inheritance  before  a  widow.  Being 
formally  appointed  or  not  appointed  to  continue  the  male 
line.]  Here,  an  appointed  daughter  (whether  formally 
appointed  or  not)  must  be  understood.  The  term  **  daughter 
(which  has  not  been  expressly  mentioned  in  the  passage) 
must  be  understood  before  the  other  four  epithets. — Smri. 
Chan.  Chap.  XI.  S.  ii.  CI.  27. 

V^favoiOui.      119,    (e)  Being  virtuous]    By  this    term   an  unchaste 
daughter  is  excluded  from  the  inheritance.* 

It  being  laid  down  that  an  unchaste  widow  does  not  in- 
herit, a  fortiori  a  daughter,  who  is  inferior  to  the  widow, 
or  whose  heritable  right  is  weaker  than  that  of  a  widow, 
cannot  inherit,  if  wmmaste.  See  arUe,  pp.  116,  117  and 
Precedents,  pp.  417,  425,  427,  438. 

vyavasihd.  120.  A  daughter  being  entitled  to  inherit  the 
divided  property  of  her  father,  it  has  been,  by 
parity  of  reasoning,  determined  that,  she  is  entitled 
to  inherit  also  such  property  as  was  separately 

*  Vide  Flreoedentfl,  pp.  261^267,  402,  408,  447. 
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acquired  or  held  by  hinit  or  was  vested  in  him 
though  its  enjoyment  was  postponed  till  after  a 
contingency.* 

Because  such  property,  not  being  held  in  common  with      Rewon. 
any  one  else,  is  of  the  nature  of  a  divided  property. 

121.     Of  the  daughters  married  and  unmarried,   vyavasthd. 
the  unmarried  is,  in  the  first  place,  the  sole  heiress 
of  her  father's  property,  t 

In  the  case  also  where  some  of  them  are  married,  and  some  Authority. 
unmarried,  the  unmarried  ones  alone  (succeed),  by  reason  of 
this  (t.  «.,  the  following)  text  of  KItyIyana. —  Vyav.  ilayib' 
Chap.  lY,  Sect  viii,  §  11. 

KAtyIyana  I—Let  the  widow  succeed  to  her  husband's  Authority. 
wealth,  provided  she  be  chaste  :  and,  in  default  of  her,  let 
the  daughter  inherit,   if  unmarried.^ — Vyav.  Mayib.  Chap. 
IV,  Sect,  iii,  §  11  \—M%t  In.  Chap.  II,  Sect,  ii,  §  2. 


Annotations. 

121.  Bat  there  is  a  difference  in  the  law,  as  it  obtains  in 
Benares,  on  this  point,  that  school  holdiDg  that  a  maiden  daughter 
is  in  the  first  instance  entitled  to  the  property.  According  to  the 
law  of  Mithila  an  munarried  daughter  is  preferred  to  one  who  is 
married.— i/oon.  H.  L.  Vol.  I,  p.  22. 

121 — 123.  A  maiden  is  in  the  first  instance  entitled  to  the  pro- 
perty ;  failing  her,  that  the  succession  devolves  on  the  married 
daughters  who  are  indigent,  to  the  exclusion  of  the  wealthy  daugh- 
ters \  that,  in  default  of  indigent  daughters,  the  wealthy  daughters 
are  competent  to  inherit ;  but  no  preference  is  given  to'  a  daughter 
who  has  or  is  likely  to  have  male  issue,  over  a  daughter  who  is 
barren,||  or  a  childless  widow.— i/aon.  H.  L.  Vol.  1,  p.  22. 

*  Fu2e  Freoedenti^  pp.  244,  448. 

t  Fui0  PreoedentB,  pp.  416,  445. 

tin  the  <SbirftMaiM2nii;4  the  last  word  of  the  ftbore  text  is  **  PraJtUk- 
ikU^  initead  of  "bhabet-tadd,  **  and  it  is  rendered  by  unprovided.'"  See 
JTriaAna  iSMmi /yer'«  tranalation,  page  176. 

tl   See  however,  page  164* 
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Authority.  jf  there  be  competition  between  married  and  unmarried 
daughters,  the  unmarried  one  takes  the  succession  under 
the  specific  provisions  of  the  text  above  cited  (''in  default 
of  her,  let  the  daughter  inherit,  if  unmarried/') — Mit.  Id. 
Chap.  II,  Sect,  ii,  §  3. 

vyavasthd.  122.  In  default  of  the  maiden  daughters  the 
married  daughters  inherit  their  father's  estate.* 

Authority.  ParIshara  : — Let  a  maiden  daughter  take  the  heritage 
of  one  who  dies  leaving  no  male  issue ;  if  there  be  no 
such  daughter,  a  married  one  shall  inherit. — Vi.  ChLjp,  293. 

BiLR|}PA  is  of  opinion  that  here  such  is  the  order  of 
succession. —  Vi,  Chi,  (Sans.)  f.  153. — See  P.  C.  Tagore's 
translation,  p.  293. 

Vuavatthd.  123.  Among  the  married  daughters  if  there 
be  competition  between  an  unprovided  and  an  en- 
riched daughter,  the  unprovided  one  inherits,  in  her 
default,  the  enriched  one.t 

Authority.  Among  the  married  ones  when  some  are  possessed  of 
(other)  wealth,  and  others  are  destitute  of  any,  these  the 
(last)  even  will  obtain  (the  estate),  from  this  text  of  Gotr- 
TAMA.  "A  woman's  property  goes  to  her  daughters,  un- 
married, or  unprovided  for.'^  Unprovided  for]  Destitute 
of  wealth.  Those  acquainted  with  traditional  law,  hold 
that  the  word,  *  woman V  (wife's)  includes  the  father's  also. 
—  Fyav.  MayA,  Chap.  II,  Sect,  viii,  §  12. 

Authority.  If  the  competition  be  between  an  unprovided  and  an 
enriched  daughter,  the  unprovided  one  inherits;  but,  on 
failure  of  sucb^  the  enriched  one  succeeds :  for  the  text  of 
QoiJTAMA  is  equally  applicable  to  the  paternal,  as  to  the 
maternal,  estate.  "  A  woman's  separate  property  goes  to 
her  daughters,  unmarried  or  unprovided."  It  must  not  be 
supposed^  that  this  relates  to  the  appointed  daughter :  for, 
in  treating  of  male  issue,  she  and  her  son  have  been  pro- 
nounced equal  to  the  legitimate  son  ("  Equal  to  him  is  the 

•  Vide  Preccdentfl,  pp.  413,  416,  445.      t  Vid^  Precedents,  pp.  418,  415,  416. 
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son  of  an  appointed  daughter/^  or  the  daughter  appointed 
to  be  a  son.) — Mit.  In.  Chap.  II,  Sect  ii,  §  4^  6. 

The  conclusion,  therefore  is,  where  there  is  a  competition  Concluaion. 
between  a  daughter  unprovided  and  one  unmarried,  both 
being  of  the  same  class  with  their  father,  and  possessiog 
the  other  qualifications  mentioned  in  the  text,*  the  un-  ' 

married  alone  first  takes ;  the  maintenance  of  such  daughters 
out  of  the  wealth  of  the  father  being  indispensable.  On 
failure  of  such  a  daughter^  the  unprovided  one  takes,  such  a 
daughter^  being  destitute  of  the  means  of  subsistcDce, 
owing  tp  the  inability  on  the  part  of  her  husband  to  main- 
tain her^  although  he  is  bound  to  do  90.  In  default  of 
unprovided  daughters,  the  daughter  provided  or  enriched 
and  possessing  the  qualifications  of  equality  of  class,  &c., 
takes,  such  a  daughter,  though  provided,  being  competent 
to  inherit  On  failure  of  daughters,  the '  daughter's  son 
inherits,  he  being  the  offspring  of  the  daughten— iSmrt. 
Chan.  Chap.  XI,  Sect,  ii,  §  28. 

Thus  in  default  of  the  widow,  where  there  is  competi- 
tion among  daughters  enriched,  unprovided  for  and  un- 
marriod,  all  being  of  the  same  class  with  their  father,  and 
possessing  the  other  qualifications  (mentiooed  in  the  text 
cited,)^  the  unmarried  alone  takes  in  the  first  place,  as  her 
father  was  bound  to  maintain  her;  in  default  of  her,  tHe 
(daughter)  unprovided  for  takes — such  daughter  being 
destitute  of  the  means  of  subsistence  owing  to  the  inabi- 
lity on  the  part  of  her  husband  to  maintain  her,  althougii 
he  was  bound  to  do  so ;  failing  her,  the  daughter  provided  for 
x>T  enriched  also  possessing  the  qualifications  of  equality  of 
class,  &c.,  already  mentioned,*  takes  the  estate  though  she 
be  provided  for  and  enriched. — Vi,  Mi.  {Sans.)  p.  205. 


124.    According  to  the  doctrine  of  the  law  as  current 
in  MUhUdf  no  distinction  is  made  among  the  married  daugh- 


Vifawuihd, 


Annotations. 

124.  .According  to  the  law  of  Mithila,  an  nnioarried  daughter 
is  preferred  to  one  who  is  married :  failing  her,  married  danghtem 


•  See  Ante,  pases,  U9  and  150. 
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Authority. 


ters  vrith  respect  to  tbeir  being  provided,  unprovided, 
barren  and  so  forth,  but  on  failure  of  the  maiden  daughter, 
all  married  daughters  without  any  diff^ence  succeed  equally 
and  simultaneously. — ^See,  ante  p.  152. 

125.  AccordiDg  to  the  Smriti-chandrikd,  the 
daughter  who  is  barren,  or  destitute  of  a  son  to 
confer  spiritual  benefits  on  her  deceased  father, 
does  not  inherit  from  him. 

**  Let  the  widow  succeed  to  her  husband's  wealth,  pro- 
irided  she  be  chaste,  and  in  default  of  her  (h),  the  daughter 
inherits,  if  unmaiTied  or  unprovidedJ^  By  this  it  is  in- 
ferrible that  the  above  passages^  have  reference  to  daughters 
either  unmarried  or  unprovided.  ''Unprovided"  here 
means  unprovided  with  wealth  and  not  unprovided  with 
ofifspring(^),  such  as  barren  daughters  and  the  like,  for, 
daughters  of  the  latter  description  are  not  at  all  entitled  to 
inherit  their  deceased  father's  estate,  they  being  incapable 
of  conferring  on  him  benefits  spiritual  through  the  medium  of 
their  oflfepring.— *yiri.  Chan.  Chap.  XI,  Sec.  ii,  CI.  20,  21. 

(fi)  *^  In  default  of  her''  means  here  not  in  default  of  a  Paini 
generally,  but  in  default  of  that  kind  of  Fatni,  who  is  not 
tainted  with  incoDtinence. — Ibid.,  01.  21. 

(ft)  Here  by  *  Ofifspriug'  is  meant  only  the  son  of  a  daughter, 
not  her  daughter  or  son's  son,  because,  except  the  son  no  other 
offspring  of  a  daughter  can  offer  the  oblation  cake  and  confer 
spiritual  benefit  on  her  deceased  father. 

The  author  of  the  Vira-mitrodaya  is  of  the  same  opinion. 
He  says — '^  OouTAMA  propounds  that  a  woman's  separate 


Axmotftttauk 
are  entitled  to  the  inheritance,  bat  there  is  no  distinction  made 
among  the  married  daughters ;  and  one  who  is  married,  and  has, 
or  is  liicely  to  have,  issue,  is  not  preferred  to  one  who  is  widowed 
and  barren ;  nor  ia  there  any  distinction  made  between  indigence 
and  wealth.— Macn.  H.  L.  Vol.  I.  p.  22. 

*  That  i«  the  texts  of  Uasv,  NIbai>a,  and  BaiBASPATi,   cited  ia 
pp.  147, 149. 
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property  goes  to  her  daughters^  unmarried  or  unprovided  for/* 
Although  he  saya  **  a  woman's  separate  property/'  yet  by 
parity  of  reasoning  it  applies  also  to  a  father's  property.  By 
the  term  "  unprovided  for^'  it  should  not  be  understood  a 
woman  unprovided  with  offspring  by  reason  of  her  being 
barren  and  the  like^  inasmuch  as  such  a  woman  is  not  entitled 
to  inherit  in  consequence  of  not  conferring  spiritual  benefit 
throagh  her  o&pring  (that  is  son). — Vi.  ML  {Sana.)  p.  205. 

126.    If  there  be  several  daughters  capable  of    VyavattKd. 
inheritiog,  they  all  take  their  father^s  heritage,   or 
divide  it  among  themselves.^ 

But  if  there  be  more  than  one,  they  will  divide  it,  and    AuUiority. 
take  shares. — Vyav.  MayH.  Chap.  II,  Sect.  viii.  §  9. 

If  the  daughters  competent  to  succeed  be  numerous,  a    Authority, 
distribution  should  be  made  among  them. — Coleb.  Dig. 
VoL  III,  (Lend.  Ed.)  p.  498. 

The  word  'daughters'  is  used  in  the  plural  number —    Authority. 
to  show  that  those  of  the  same  class  (with  their  father) 
get  equal  shares,  and  those  of  different  classes  get  shares 
in  accordance  with  their  tribes. — Vi.  Mi.  (Sans.)  p.  205. 


127.  Upon  the  death,  natural  or  civil,  of  any 
of  the  daughters  in  whom  succession  had  vested, 
the  sorvivmff  daughters  take  the  portion  of  the 
patrimony  inherited  and  vacated  by  the  deceased, 
not  the  daughter's  son  and  the  rest.f 


VyMOiihd. 


Annotations* 

186.  The  daughters  are  named  in  the  plural  number  to  suggest 
the  equal  or  unequal  participation  of  daughters  alike  or  dissimilar  by 
dsm.'^Mii.  In.  Chap.  II,  Sect,  ii,  §  1. 

187.  On  the  decease  of  one  of  them^  whether  they  have  male  issue 
or  not,  the  estate  devolves  on  the  surviving  daughter ;  and  it  is  not 
till  after  the  death  of  all  these  daughters  that  the  estate  goes  to  the 
next  heir  of  the  fisither. — Elb.  In.  Sect.  168. 

«  Vide  Precedents,  pp.  416,  488,  444. 
f  Tufe  Precedents,  pp.  416,  438,  484. 
In  the  cue  where  two  daughters  succeeded  to  their  father's  estate,  and  one 
o(  them  died  leaying  her  sister  then  a  childless  widow,  and  a  son,  a  question 
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Rwwon.  Because  daughter's  sons  being  posterior  dr  inferior  to 

daughters,  their  succession  has  been  ordained  in  default  of 
daughters. 

Further,  upon  the  death,  natural  or  civil,  of  any  of  the 
daughters  who  inherited  their  patrimony,  the  surviving 
daughters  are  alone  entitled  to  the  portion  of  the  patri- 
mony inherited  and  vacated  by  their  deceased  sister  and- 
not  the  son  of  the  deceased  daughter,  becuase  a  daughter 
being  nearer  than  a  daughter's  son,  the  latter  cannot  in^ 
herit  so  long  as  there  exists  a  single  daughter  competent  to 
inherit.  Should  it  be  asked,  how  it  is  that  a  son's  eon 
whose  father  is  dead  inherits  his  grandfather's  estate  simul- 
'  taneously  with  his  paternal  uncle  ?  The  answer  is — He 
does  so  under  special  texts  to  that  effect,  and  there  is  no  text 
ordaining  that  a  daughter's  son  whose  mother  is  dead  should 
inherit  his  maternal  grandfather's  property  simultaneously 
with  his  mother's  sister. 

vyavoHid.  128.  The  right  once  vested  in  a  daughter  does 
not  cease  until  her  death,  notwithstanding  she  be 
barren  or  a  sonless  widow  who  bore  daughters 
only.*   . 

may  arise  whether  Uie  property  inherited  l^  the  deceased  woman  would  be 
taken  by  her  son,  or  would  devolve  upon  the  sister  though  then  disqualified 
to  iuherit.  There  are  opimons  both  ways  :  some  lawyers  are  of  opinion  that 
the  surviving  sister  being  a  childless  widow,  and  ^therefore)  •  incompetent  to 
inherit,  the  property  should  devolve  on  the  son  of  tne  deceased.  But  others 
maintain  that  the  surviving  sister  being  disqualified  to  inherit  at  tibe  time 
of  her  sister's  death  is  no  bar  to  her  taking  her  father's  property  left  by  the 
sister,  because  she  does  not  inherit  her  sister's  property  so  that  her  disqaalifio 
cations  |tt, the  time  of  Aer  death  should  be  taken  iuto  consideration;  (and 
the  fact  of  its  being  her  father's,  and  not  her  sister's,  property  is  manifest 
from  her  not  having  had  absolute  proprietary  right  over  it^  but  only '  is 
restricted  interest  therein,  as  well  as  from  its  devolving  on  her  father's  heirs 
and  not  on  her  own  heirs  ;)  and  because^  like  wives,  the  two  daughters  were, 
in  the  legal  sense,  held  to  be  one  and  the  same  heir  oollectively  sucoeodlng 
tc^  and  holding,  their  father's  property,  which  on  the  death  of  one  would 
of  course  remain  in  the  bands  of  the  other.  This  (latter)  opinion  Is  main- 
tained by  the  High  Court  in  its  Original  Jurisdiction.  See  Case  No.  66  of 
1865— Boidya-nath  Sett  plaint^  versus  I>wg4charan  Bagdk,  decided  on 
the  28th  of  Februarv,  1865,  by  Hon'ble  W.  Morgan  who  consulted-  the 
Hon'ble  Shambhu-nati  PandU  on  the  point  in  question.  See  V.  D.  p.  170. 
The  latter  opinion  has  also  been  adopted  by  the  Privy  CounciL— Fuid 
{'recedents,  p.  434. 

♦  Vide  Treccdents,  p.  484. 
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Because  being  barren  or  a  sonless  widow  is  not,  like  oivil 
death,  a  cause  of  destroying  heritable  right  already  accrued 
and  vested^ 


BeMOB. 


129.  The  daughter,  too,  without  a  legal  neces-  yy<mtih4. 
sity  or  any  of  the  acts,  religious  or  secular,  men- 
tioned in  the  widow's  successionf  is  incompetent  to 

make  a  gift,  mortgage  or  sale  of  the  property  in- 
herited by  her,  but  is  to  enjoy  it  with  moderation 
until  her  death*  After  that,  her  father's  (next)  heirs 
will  take  it4 

As  a  daughter  is  inferior  to  a  widow,  or  her  right  is    *R«won. 
weaker  than  that  of  a  widow^  she,  in  the  disposal  of  her 
father's  heriti^e,  is  certainly  subject  to  the  same  restric- 
tions and  liberties  as  a  widow  is  in  the  disposal  of  her  hus- 
band's heritage.    See  Precedents  pp.  424  and  434,  Note. 

In  other  words  the  next  heir  of  the  former  owner  being 
entitled  to  inherit  the  property  inherited  and  vacated  by 
a  widow,  it  has  been  determined  that  the  word  widow 
{palni)  is  employed  with  a  general  import ;  and  the  rule 
on  the  above  point  laid  down  in  the  widow's  succession, 
must  be  understood  as  applicable  generally  to  the  case  of 
a  woman's  succession  to  inheritance. —  Vide  rrecedents  pp. 
417,  424,  427,  433,  435. 

130.  The  word  widow  {podni )  being  Employed    f^wwkm. 
with  a  general  import  to  embrace  all  the  females 


AnnotaUons. 

129.  In  default  of  the  widow,  the  daughter  inherits,  but  neither 
is  her  interest  a&M^u^«.— Macn.  H.  L.  Vol.  I,  p.  21. 

129,  130.  Ab  the  daughter's  right  to  succeed  is  inferior  to  that 
of  the  widow,  it  necessarily  follows  that  she  too  is  only  to  enjoy  the 
property,  and  that  she  is  subject  to  the  same  restrictions  in  the  use 
of  it,  as  the  widow.  On  her  death,  the  estate  goes  to  her  fatfaer^s 
next  heir.-— Elb.  In.  Sect.  171. 

*  See  the  Clupter  on  Exclusion  from  Inheritance, 
t  See  anu  pp.  132—138.  $  Vide  Fxecedentw,  pp.  i\%  424,  427,  433,  435. 
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entitled  to  inhent,  whatever  liberties  and  restrict 
tions  are  provided  in  the  widow's  suooession,  all 
those  are  applicable  to  the  succession  of  daughters 
and  other  females  entitled  to  inherit.^ 

Buti— 

On  the  ground  of  the  text : — "  The  son  of  a  man  is  even 
as  himself,  and  the  daughter  is  equal  to  the  son/'  &g. 
{ante  p.  147)  it  has  been  determined  by  the  High  Court  and 
the  late  Supreme  Court  of  Bombay  that — 

vyavatthd.  ],31 ,  A  daughter  has  absolute  power  over  the  pro- 
perty inherited  by  her  from  her  father,  just  as  she 
has  over  her  stH-dhan  (woman's  peculium) ;  and  that 
after  h»,  such  property  is  to  be  inherited  by  the 
heirs  to  her  8tri*dhanA 

vyavatikd.  132.  While  the  High  Court  of  Madras  has 
held  that  a  daughter  has  absolute  power  over  the 
movable  portion  of  her  father's  heritage  which  she 
can  dispose  of  at  pleasure  (like  her  atri-dhan),  but 
not  over  the  immovables  inherited  by  her  from 
him.f 

•  Vide  t'reoedeii^  pp.  lit,  427,  483,  m.      t  Vide  Pr^eedent^  pp.  420,  428. 
t  Fic^e  Fraoedtatis  pp.  422,  278,  274. 
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SECTION  til. 
OH  BA^VdHTSB's  SQN's  S17CCES6ION. 

133.    On  faflure  of  the  qualified  daughter  of  a    ryaw«<*i. 
man  who  died  separated  from  his  co-heirs  and  not 
Bubsequently  reunited  with  them,   his  daughter's 
son  iimerits  from  him.* 

TiJHAVALKTA: — ^The  wife,  and  the  daughters  also  {a)  ^ 
&c.  Ante  page  99. 

(a)    By  the  import  of  the  particle  **  afeo"  the  daughter's     Authority. 
flOD  succeeds  to  the  estate  on  failure  of  daughters. — Mit.  In. 
Cl»p.  II,  Sect.  ii.  §  6. 


In  default  of  daughters,  the  daughter's  son  (succeeds). — 
Tyav.  MayH,  Chap.  IV,  Sect,  viii,  $  IS.— Fi.  Mi.  {Sans.) 
page  205. 


Authority. 


A  daughter's  son  being  the  offspring  of  a  daughter,   is     Authority, 
more  nearly  connected  with  the  deceased  than  a  father  is  ; 
Vbhntj  has  declared  it — Smri.  Chan.  Chap.  XI,  Sect,    ii, 
Cliuise  15. 

Vishnu  : — ^Where  there  exists  no  son  or  grand8on(6),   the     Authority. 
daughter's  son  inherits  the  wealth.    In  offering  oblations 


AnnotatioliB. 


133.  According  to  the  law  of  Bengal  and  Benares  the  daughter's 
8008  inherit  in  default  of  the  qualified  daughters  ;  but  the  right  of 
daugfatex^s  sons  18  not  recognized  by  the  Mithila  School. t — Macn. 
H.  L.  VoL  I,  p.  S3. 

Where  there  are  (daughter's)  sons,  their  right  of  succeBsion  is  post- 
poned to  that  of  other  daughters  of  the  deceased.— Stra.  H.  L. 
ToL  I,  p.  139. 

*  Vide  Precedentfl,  pp.  438,  448—454,  459—561,  484. 
t  TUb  is  not  oorreot :  the  heritable  right  of  daughter's  sons  is   certainly 
neognixed  in  the  MUhila  Schwl.  SeejpM«  pp.  162, 168,  and  Precedents  p.  4^4. 


Digitized  by  VjOOQIC 


160 


VTAVASTHi-OHANDEIKl 


Attthoiity. 


to  the  departed  aQcestoTs,  tbe  daughter's  sons  are  conaU 
dered  as  son's  sons. — Smri  Chan.  Chap.  X,  Sect  ii^  CI.  16. 
Vide  Mit.  Chap.  II,  Sect  ii,  §  6  and  Vi.  Mi.  {Sana.)  p.  205. 

{h)  /'Where  there  exists  no  son  or  grandson.]  This  is  in- 
dicative of  the  non-existence  of  heirs  fis  far  as  the  daughter.—* 
Vi.  Mi.  {San$.)  p.  205. 

Mai^  :--By  that  male  child,  whom  a  daughter,  whether 
formally  appointed  or  not,  shall  produce  from  a  husbanil 
o(  the  equal  class,  the  maternal  grandfather  becomes  the 
grandsire  of  a  son's  son  (c) :  let  that  son  give  the  faneral 
oblation  and  take  inheritance. — Mit.  In.  Chap.  II,  Sect,  iij 
Para.  Q.-^Vi.  Mi.  {Sans.)  p.  205. 

(cj  "  The  grandsire  of  a  son's  son" — ^by  this  it  is  intimated 
that  as  in  default  of  a  son,  son's  son  takes  the  heritage  of  his 
paternal  grandfather^  so  in  defSault  of  a  daughter,  the  daughter's 
sou  (inherits  the  property  of  his  maternal  grandfiftther). — VL 
Mi.  {Sans.)  p.  205. 

Authority.  Ybihaspati  : — As  the  ownership  of  the  father's  wealth 
devolves  on  her  (the  daughter),  although  kindred  exist,  so 
her  son  likewise  becomes  the  owner  of  his  mother  s  (and) 
maternal  grandfather's  estate. — Vi.  Mi.  {Sana,)  p.  20^ ; 
Vi.  Chi.  (Sana.)  p.  153.  Vide.  P.  C.  Tagore's  translation, 
page  294. 

Autbority.  j^g  ^y  means  of  the  oblation  cake  offered  by  her  son, 
a  daughter  inherits  her  father's  estate,  so  by  the  presenta* 
tion  of  the  same  oblation  cake  her  son  also  becomes  the 
owner  of  his  maternal  grandfather's  estate,  although 
kindred,  that  is,  the  father  and  the  rest^  exist.  Such  is  the 
meaning. — Vi.  Mi.  {Sana.)ip.  205. 

Authority.  Manu  : — ^The  souj  however^  of  such  a  daughter,  who 
succeeds  to  all  the  wealth  of  her  father  dying  without  a  son, 
must  offer  two  funeral  cakes^  one  to  his  own  father,  and 
one  to  the  father  of  his  mother.  Between  a  son's  son 
and  the  son  of  such  a  daughter,  there  is  no  difference 
in  law ;  since  their  father  and  mother  both  sprang  from  the 
body  of  the  same  man. — Chap.  IX,  versea  1S2, 133. 

Here  the  equality  contemplated  between  a  son's  son  and 
a  daughter's  son  must  be  understood  to  be  an  equality  in 
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poml  cfj^paacyf  both  the  sons  being  in  their  nature,  un- 
equal, tibere  is  no  equality  between  them  in  point  of 
clearing  off  the  debts  and  inheriting  the  assets  of  the 
deceased ;  it  being  declared — *'  Debts  must  be  paid  by  sons 
and  sons'  sons.'*  Referring  to  a  grandfather's  property,  it 
has  further  been  declared — '^  The  ownership  of  the  father  and 
son  is  the  same  in  it.  The  superiority  of  a  son's  son  being, 
by  thea^  te^,  declared  in  respect  of  assets  and  debts,  the 
lequality  contemplated  by  the  text  of  NiliAixA,  above  quoted 
between  4k  sons  son  and. a  daughter's  son  must  be  under- 
stood to  consist  in  conferring  benefits  not  temporal,  that  is,  in 
the  performance  of  Srdddhas ;  it  being  declared  by  Vishnu — 
"In  offering  oblations  to  the  manes,  the  daughter's  sons 
are  considered  as  son's  sons/'  The  daughters,  therefore, 
stand  conspicuous  in  the  line  of  succession  by  reason  of 
their  conferring  benefits  by  means  of  their  descendants. — 
iStnri.  Ckari.  Chap.  XI>  Sect,  ii^  CI.  10. 

Although  (in  the  text  of  VftraAT  ViSHjrtr,  ante,  p.  108) 
the  father  is  said  to  inherit  the  property  of  a  sonless  man, 
in  default  of  the  daughter,  yet,  as  reasons  have  already  been 
shewn  why  the  daughter's  son  should  inherit  in  default  of 
the  daughter^  it  must  be  understood  that  the  succession  of  a 
father  does  not  come  in  until  the  failure  of  daughter's  sons. 
It  must  further  be  noticed  that  a  daughter's  son  being  con- 
nected with  the  line  of  the  daughter  herself,  a  separate 
mention  of  him  in  the  order  of  heirs  was  considered  un- 
xi^eces^ary  by  Bbxhat  Yishj^u.— iSmri^  Chg,n.  Chap.  X,. 
Sect,  iii,  CL  10. 

In  the  order  of  soccessiOD  given  in  the  MitikeharA  and  lUidasbk 
other  books  of  paramount  authority  with  the  Benares, 
Mahrattah  and  Drdvida  schools,  the  daughter's  son  is  placed 
iramedii^tely  after  the  daughter.  But  the  authorities 
of  the  MiUiild  school  itre  no(t  of  one  (pinion  with  respect 
to  the  succession  of  the  daughter's  son..  In  the  Kalpataru, 
Madanor-pd/rrjata  and  Smriti-sdra  he  (the  daughter's  son) 
is  placed  immediately  after  the  daughter* ;  while  according 
to  the  Vivdda-ekintdmani,  which  is  the  paramount  au- 
thority of  the  said  school,  the  daughter's  son  succeeds  after 


Vide  Ftreeedents,  pp.  i<>5*«i57. 
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FyOMtK&tf. 


Vyavasffid, 


the  father.    The  passaged  (to  that  efifect)  of  the  kttef  woris 
are  as  follows : — 

"  Veihaspati  says  : — *  As  the  ownership  of  the  father's 
wealth  devolves  on  her,  although  kindred  exist,  so  her  sop 
likewise  is  acknowledged  to  be  heir  to  his  maternal  grand- 
father's estate/"— Fi.  CW.  p.  294. 

''Mantj  says  :— *  Let  the  daughter's  son  take  the  whole 
estate  of  his  own  father^  who  leaves  no  other  bou,  and  let 
him  offer  two  funeral  oblations^  the  one  to  his  own  father, 
the  other  to  his  maternal  grandfather.' '' — Ibid. 

These  two  texts  obtain  in  default  of  mother  and  father'. 
For  the  right  of  succession  of  wife^  a9.ughter,  and  others 
)ias  bepu  stated  supcessively. — Ibid. 

Accordingly  in  the  summary  of  the  heirs  given  in  the 
nbove  book  (by  its  author)  the  daughter's  son  is  placed  after 
^^e  father,  and  before  the  brother.    The  same  runs  thus : — 

''  Therefore,  the  sump^ary  of  the  above  mentioned  Leks 
is  this ; — i^rst^  the  sou ;  on  failure  of  kim,  the  grandson ; 
in  his  absence,  the  grandson's  son ;  on  failure  of  him,  a 
chaste  wife ;  in  her  default^  the  daughters ;  in  their  absence, 
the  mother ;  in  her  default,  the  fQ'ther ;;  in  his  default,  the 
daughter's  son ;  and  in  default  of  bim,  the  bxotbey*'  &c. — 
yi  Chi  p.  299. 

Thus  according  to  the  Viv^da-cJiintdmani,  and,  there- 
fore, according  to  the  prevailing  doctrine  of  the  JUithiM 
school, — 

184.  The  daughter's  son  succeeds  on  failure  of 
the  father. 

135*  If  there  be  s6^s  of  more  than  one  daughter^ 
they  take  per  capita,  and  not  per  stirpes^* 


Annotationa. 
135.    If  there  be  sons  of  more  than  one  daughter,  they  take 
per  capita,  and  not,  as  sons'  sons  do,  per  stirpes,-^MBfiXU  H.  L. 
Vol.  I,  p.  23. ^^^^^ 

»  Tide  Precodentfl  pp.  44S  et  jc^. 
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Because  the  grandsons  and  great-grandsons  (in  the  male 
liiie,)  do  alone  take  'p&r  stvyea  on  account  of  special  texts  ;^ 
^hile  all  other  heirs  take  per  capita, 

Jn  truth  y  the  general  rule  regarding  participation  of 
heirs  is  to  take  per  capita ;  the  participation  per  stirpes^  tor 
adjustment  of  the  extent  of  rights  and  shares  according 
td  the  number  of  fathers  or  mothers  is  ah  exception  to  it. 

^or  instance,  if  there  be  two  sons  of  one  daughter^  ^nd  niustratiou. 
three  of  another,  five  equal  shares  must  be  allotted^  they 
shall  not  first  divide  the  estate  into  two  parts^  and  after- 
wards allot  one  share  to  each ;  for  such  a  mode  of  distribu- 
tion is  only  ordained  in  partition  among  the  sons  of  sons : 
and  the  reasoning  is  not  equal ;  for^  a  son's  son,  whose  own 
father  is  dead,  receives  t  share  from  his  uncle ;  but  the 
daughter's  son,  whose  mother  is  deceased,  does  not  receive 
a  share  from  bis  mother's  sister. — Coleb.  Dig.  Vol.  Ill, 
page  501. 


SECTION  IV. 

On  PaeentS*  Succession,  &c. 

With  respect  to  the  order  in  which  parents  succeed,  the 
MUdhsfiardy  the  Vivddd-chintdmani  and  the  other  author- 
ities of  the  Benares  and  Mithila  schools,  also  the  Vyavahdra- 
mayiiJdia,  the  Smritirdji^indrikd  and  the  other  authorities 
of  Uie  Mahratta^  and  Drdvida  schools  are  not  all  of  the 
saiiie  opinion(i).    But, — 


Annotations, 
(i)  BiLAH  BHATfA,  the  commentator  of  the  Miidisskard,  is  of 
opinion,  that  the  father  should  inherit  first  and  afterwards  the 
mother ;  upon  the  analogy  of  more  distant  kindred,  where  the  pater- 
nal line  h^  invariably  the  pteference  before  the  maternal  kindred, 
and  upon  the  authority  of  several  express  passages  of  law.  Nahda 
pANDrrA,  author  of  oommeDtaries  on  the  Mitdkshari  and  on  the 
Institutes  of  Yisaisv,  had  before  maintained  the  same  opinion. 

^  See  ((ri(<;  pages  91  and  9fif. 
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'According  to  the    prevalent   doctrine  of  the    BeBares 
and  Mitbila  Bchoolsi — 

ryavMthd.  136.  The  estate  of  a  man,  who  died  separated 
from  his  co-paroeners^  -  and  xlot  8abse(][uently  re« 
united  with  them,  devolres,  in  default  of  heits  dowii 
to  the  daughter's  son,  first  on  his  mother^  ia 
default  of  her,  on  the  father.* 


AjmotatlonB. 


But  the  elder  commentator  of  the  Mitdkshard,  ViBswmnwAUA 
Bhatta  has  in  this  instance  followed  the  text  of  his  author  in  hia 
own  treatise  entitled  Mctdana^dtydta,  and  has  supported  VuNTjb- 
VBflBWARA's  argument  both  there  and  in  his  commentary  named 
SubddhM.'  Mnoh  diversity  of  opinion  does  indeed  preTail  on  thjui 
question.  SbI-kara  maintains,  that  the  father  and  mother  hi&erifc 
together:  and  the  great  majority  of  writers  of  eminence  (aa 
Apab1rs:a,  and  EamalIeaba,  and  the  authors  of  the  Smriti-i^han' 
drikdf  Madana-nUna^  Vya^ahdra-mayMa^  &c«,)  gives  the  father 
the  preference  .before  the  mother.  Bat  YJLcBAfirATX  Misha,  on  the 
contrary,  concnrs  with  the  Mitdhhard  in  placing  the  mother  before 
the  father  ,-t  being  guided  by  an  erroneous  reading  of  the  text  off 
Vishnu  {ante  p.  108|)  as  is  remarked  in  the  VUrM-ndSrodaya.  Hie 
author  of  the  latter  work  proposes  to  reconcile  these  eontradictiOBa 
by  a  personal  distinction.  If  the  mother  (says  he)  be  indiridualiy 
more  venerable  than  the  father,  she  inherits  ;  if  she  be  less  so,  th« 
father  takes  the  inheritance.t^ifi/.  In.  Chap.  11,  Sect,  iii,  §  5«  An- 
notation. 

136.    In  default  of  daughter's  sons,  the  father  inherits,  according 
to  the  law  as  current  in  Bengal,  but  aooording  to  the  other  adioole^ 
the  mother  aueoeeds  to  the  exclusion  of  the  father^-^Maon*  H»  L«  • 
vol.  I|  p.  25. 

136.    Although  a  great  majority  of  writom  gives  the  lather  ih^ 
preference  over  the  mother,  yet  according  to  the  law  as  cotrent  in 

■        ■  I  .11  I.I  I ...■■   lal  I  ,1,^1 

*  Vide  Precedents,  pp.  289,  402—473. 

t  So  does  also  Chandeshwaba  author  of  the  Vwdda-riUndkara, 

t  See  Viramitrodoya  (Sans.) p.  107. 


Digitized  by  VjOOQ  IC 


OH  ^AtUBKTS'  SXTCOBSSXOK,  &C.  103 

On  failure  of  thotoe  heirs,*  the  two  parents,  meaning  the    Authorify. 
mother  and  the  father,  are  successora  to  the  property,  ^ilftt 
In.  Chap.  11^  Sect,  iii,  §  1. 

Although  the  order,  in  which  parents  sticceed  to  the  estate  Authoriiy. 
do  not  dearly  appear  (from  the  tenor  of  the  text,t}  since  the 
coDJanctiye  compound  is  declared  to  present  tlie  meaning 
of  ite  several  terms  at  onoe,  and  the  omission  of  one  term 
aad  the  retention  of  the  other  constitute  an  exception  to 
that  oomplex  expression,  yet  as  the  word  'mother'  stands 
first  in  the  phrase  into  which  that  is  resolrable  (2)^  and  is 
the  first  in  the  regular  compound  [mdtd-pitarou{3)'\  'mother 
and  father/  when  not  reduced  (to  the  simpler  form  fntaroi^ 
*  parents')  by  the  omission  of  one  and  detention  of  the 
other ;  it  follows  from  the  order  of  the  terms  (4)  and  that  of  ' 


AHhotalion*. 


Benares  and   hi  Mithilai  the  mother  has  the  saperipr  daim  ol 
inheritance.— Macn.  H.  L.  toL  II,  Chap.  I,  Sect  iii,  Case  13.  Note^ 

(2)  The  iMrd  mother  itandeJSret  in  the  phraee  into  vhich  that  ii 
reii>L'Wihle.'\  The  componnd  term,  whether  reduced  to  the  simpler 
expression  or  retainiog  its  complex  form,  is  reaolvable  into  the 
phrase  YTUlttf  c4a  pttd  cAa  ^th  the  mother  and  the  father.'  This 
hdwefer,  is  only  tiie  customary  order  of  terms,  not  specially  enjoined 
by  any  hileof  Syntax.    Annotation  to  Mitt  Chap.  11^  Sect  iii,  §  2. 

(3)  lefint  in  the  reffvlar  compound.]  Conformably  with  one  of 
KIttayaIta'S  emeadatoij  roles  on  Pdnin^s  ciinon  for  the  eollocation 
of  terms  in  composition.  (2.  2.  34.)  Thkt  rale  reqaires  the  mdst 
reirered  ohject  to  have  precedence :  and  the  example  of  the  rale,  as 
giiren  iii  PiTAN/ALi's  Mahdbh&shya  and  Vaxama's  Kdsika  vritti,  is 
this  very  componnd  term  mdtd-pitarou  '  mother  and  father.'  The 
commentators,  Kaitata  and  Haba-datta,  assign  re^urons  why  a 
mother  1^  considered  to  be  inore  venerable  tbah  a  father.— i6uf. 

(4)  ItfoUowe,  from  the  order  of  the  terme,]    The    componnd   ' 
term  rndtd^^pitcerou  *  mother  and  father/  as  well  as  the  abridged  and 

'''■.■■■       ■  '■       '  '         ' .1 

*  That  18  the  heirs  hitherto  enamerated,  namely,  those  down  to  the 
daughter's  son. 

t  The  text  e£  TAHlivAliBYA,  saK  p.  99. 
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the  sense  Tvhicli  is  thence  deduced  and  according  to  the 
series  thus  presented  in  answer  to  an  inquiry  dOQcerning 
the  order  of  succession,  that  the  mother  takes  the  estlitd 
in  the  first  instance ;  and,  on  failure  of  her^  the  father.«-if  i<« 
In.  Chap.  II,  Sect,  iii,  §  2i 

Authority.  Besides  the  father  is  a  common  parent  to  other  sons(5}, 
but  the  mother  is  not  so  i  and,  since  her  propinquity  is  con* 
sequentlv  greatest.  It  is  fit,  that  she  should  take  the  estate 
in  the  first  instance^  conformably  with  the  text-*^'*  To  the 
nearest  eapinda  the  inheritance  next  belongs.''*-**Jlfit.  la 
Ohap.  II,  Sect,  iii,  §  3. 

Authority.        In  default  of  the  daughter,  thd  mother    succeeds^ — ^ae- 
cording  to  the  authority  of  YissCNU.— Fi.  Chi.  p.  293. 

YiJNTAVALKYA  says:— "A  wife,  daughters,  both  jwi- 
rentsfb),  brothers,  their  spns,  kinsmen  sprung  from  the  same 
original  stock,  distant  kindred,  a  pupil,  and  a  fellow-student 
in  theology :  on  failure  of  the  first  of  these,  the  next  in  order 


AtiHotationi^* 


simpier  expression  pitarou  *  parents,'  ia  resolvable  into  the  a^e 
phrase  mdtCIt  chapitd  cha  '  both  the  mother  and  the  father.'  Thiu^ 
in  dveiy  form  of  expression,  ^mother'  stands  first.  Hence  the  author 
infers,  that  the  mother'a  priority  ia  regard  to  suooession  to  wealth 
is  intended  by  the  text  {ante,  p.  99).— i^u^. 

(5)  The  father  U  a  common  parent  to  other  9onz,'\  The  mother 
is,  in  respect  of  sons,  not  a  common  parwt  to  sereral  sets  of  them  : 
and  her  propinquity  ia  therefore  more  immediate,  comparad  with 
the  father's.  But  his  paternity  is  Common  ;  since  he  may  have  sona 
by  women  of  equal  rank  with  himself,  as  well  as  children  by  wives 
of  the  Kihatriya  and  other  inferior  tribes ;  and  his  nearness  is 
therefore  mediate,  in  comparison  with  the  mother's.  The  mother 
consequently  is  nearest  to  her  child  ;  and  she  sacceeds  to  the  ^estate 
in  the  first  instance,  since  it  is  ordained  by  a  passage  of  Ma.nu,  that 
the  person,  who  is  nearest  of  kin,  shall  have  the  property.  Subo-' 
dhini. — ^Annotation  to  MU*  In.  Chap.  II,   Sect,  iii,  §  3. 

I  Makv,  Chap.  IX,  V.  187. 
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ebares  the  estate  of  liitn  who  has  gone  to  heaven  leaving 
no  male  issue.  This  law  extends  to  all  classes." — Vi.  Ohi. 
page  295.    See  ante,  page  99. 

(b)  Both  parents]  Here  a  doabt  may  arise  as  to  the  order    Autiiority. 
of  succession.    To  remove  this,,  the  following  explanation 
will  8a£5lce;  the  mother,  and  on  failure  of  her,  the  father, 
because  this  text  has  the  same  origin  with  that  of  Vishnu.-^ 
Vi.  Chi.  p.  295.    So  also  the  Ratndkara.—Ibid. 

On  failure  of  the  daughter's  son,  none  being  more  nearly 
related  to  the  deceased  than  the  father,  the  text  **  The 
estate  of  one  who  leaves  no  male  issue  is  inherited  by  the 
father'*  here  applies,  and  the  wealth  aecordiQg:ly  becomes 
inheritable  by  the  father.  Likewise,  on  this  very  occasion, 
pone  being  more  nearly  related  to  the  deceased  than  the 
mother,  the  text,  ''Of  a  son  dying  childless  (and  leaving 
no  widow)  the  mother  shall  take  the  .estate''  also  applies,  and 
th^  wealth  becomes  inheritable  by  the  mother.  Therefore 
YiJNAVAj^^TA  says, "  The  wife  and  the  daughters  also,  both 
j[>arent8  (pitarou),  brothers,  &c." — The  particle  ,  "  cha'* 
(also)  used  in  the  text,  indicates  that  it  is  only  after  the 
daughter's  son  that  the  mother  and  the  father  simultane- 
ously succeed  to  the  estate.  The  opinion  of  YAjnavalkta 
must  be  understood  to  be  that  there  is  no  good  ground  for 
giving  precedence  to  one  over  the  other  as  between  the 
parents. — Smri.  Chan.  Chap.  XI,  Sec.  ill,  CL  1,  2. 

Therefore,  an  order  in  their  succession  must  certainly  be  Autboiity  for 
stated.    We  now  proceed  to  state  it    There  being  no  reason     Vyavaokd 
for  giving  preference  to  one  over  the  other,  the  precept  alone        ^^7* 
must  be  relied  upon  in  the  matter.    The  law  gives  priority 
pf  succession  to  the  father.    Tiuhat  Yishktj  premising  that 
the  wealth  of  a  sonless  man  goes  to  the  widow,  in  her  default 
to  the  daughter,  says,  '*  In  her  default,  to  the  father,  and, 
in  his  default,  to  the  mother*'* — Smri.    Chan^  Chap.  XI, 
$ect.iv,  CL9., 

Although  in  this  passage  the  father  is  said  to  inherit  the 
property  of  a  sonless  man  in  default  of  the  daughter,  yet,  as 
ireasons  have  already  been  shown  why  the  daugther's  son 

♦  See  mUf  page  108. 
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should  iaberit  in  default  of  the  daughter^  it  must  be  ui>- 
derstood  that  the  succession  of  a  father  do^e  not  come  ia 
until  the  failure  of  daughter's  sons. — Ibid^  CI.  IQ. 

Therefore,  according  to  the  SmritUGhandrihd,'^ 


VjfOKfCUihd. 


137.  The  father 
daughter's  son,  and 
father. 


inherits    oa  fiulare  of  the 
the  mother  oa  failure  of  the 


VyavoBthd. 


According  to  the  VydvaJidra-inayiltMia  also— - 

138.    The  father  inherits  in  default  of  the  daugh* 
ter's  son,  and  the  mother  on  failare  of  the  father. 


Aathority.  In  default  of  the  daughter's  son^  cpmes  the  father;  in 
default  of  him,  the  mother;  so  (says)  KIttItakA:  'VThe 
Ttridow,  being  a  woman  of  honeat  family,  or  the  daughters^ 
or  on  failure  of  them,  the  father,  or  the  mother,  or  the  bro- 
ther^ or  his  sons,  are  pronounced  to  be  the  heirs  of  one  who 
leaves  no  male  issue  :*  and  likewise  ViSHNcr:  **^he  wealth 
of  him  who  leaves  no  male  issue,  goes  to  hU  wife ;  on  failure 
of  her^  it  devolves  on  daughters ;  in  default  of  daughte/ii^^ 
it  devolves  on  the  daughters'  sons;  if  there  be  none,  it 
belongs  to  the  father;  if  he  be  dead,  it  appertains  to  the 
mother;  on  failure  of  her,  it  goes  to  the  brothers,  after  them 
it  descends  to  the  brother's  sons,  if  none  exist,  it  goes  te 
the  relations  [«<JtfcuIya]"— Fyav  MayH^  Chs^p.  IV^  Sect, 
viii,  §  14. 

As  for  the  opinion  of  YijnIkeshbA:— ''  that  in  the  complex 
term  ^parents/  the  oniission  of  one  term  and  retention  of  the 
other  [ekorshiaha]  constitutes  an  exception  to  the  regular 
compound  [dwandwa],  and  although  the  order  [of  cons- 
truction] be  not  certaiuly  defined,  yet  the  meaning  {la 
&vor  of  the  mother^s  priority]  may  be  utiderstood,  because 
the  word  '  mother"  stands  first  in  the  proper  form  of  the 
compound ;  also,  from  the  consecutive  ord^r  of  the  parti- 
cular compound  ['mother  and  father']  being  the  rule,  of 
which  the  omission  of  one  term  and  retention  of  tbe  other 
['parents']  is  the  exception,  and  since  the  father  is  a  com- 
mon parent  to  many  sons,  whilst  the  mother  is  not  so ; 
therefore,  of  the  two,  the  mother  in  the  first  instance  takes 
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the  estate,  and  on  failure  of  her,  the  father,"  it  must  he  set 
aside,  as  contrary  to  those  texts:  for  the  word  'mother' 
being  placed  first,  in  the  proper  form  of  the  compound,  is 
an  exception  to  the  general  rule,  in  regard  to  the  option 
allowed  for  the  omission  of  one  term  and  retention  of  the 
other;  and,  further^  there  is  a  want  of  proof,  in  fixing  the 
proper  order  according  to  the  diffusion  or  condensation  [of 
the  parental  power], — Ibid.  §  15. 

139.  The  mother  also,  if  unchaste,  is  not  en*- 
titled  to  inherit.* 

As  the  term  paini  (  widow)  is  employed  with  a  general 
import  embracing  any  female  entitled  to  inheritance,  and  as 
an  adalterous  wife  or  widow  has  no  heritable  right,  a  fortiori 
the  unchaste  mother  has  no  such  right,  her  right  being 
weaker  than  that  of  a  widow.f 

140.  The  mother  too  without  a  legal  necessity 
or  any  of  the  acts,  religious  or  secular,  mentioned 
ia  widow's  succession, t  is  incompetent  to  alienate 
her  Bon's  heritage,  which,  after  her  enjoyment  and 
demise,  is  to  be  inherited  by  the  next  heirs  of  her 

S0I1.§ 


FyavoKAd. 


Reason. 


Vyav  asthd. 


Because  the  mothei^s  heritable  right  being  posterior  to,  Reason. 
and  her  claim   weaker  than,  that  of  the  widow,  a /or^io?^ 
she  is  under  the  same  restrictions  as  are  imposed  upon   the 
widow,  and  can  have  only  such  liberties  as  are  granted 
to  her.H 

141.    According  to  the  doctrine  of  the  Mithila  ym<uthd. 
Sehool,  and  the  opinions  of  the  High  Courts  of 
Madras  and  £ombay,  the  mother  had  absolute  right 

*  Bee  the  case  of  MMimmmat  Deokee  ▼.  Sodkhdeo,    2  N.  W.  Pr.  H.  0:  Rep. 
p.  361.    Korton's  Leading  Caaes,  Part  II,  p.  428. 

t  Vide  Precedenta,  pp.  417,  424,  427,  438,  485. 

;  Sae  ante,  pp.  122—144. 
%  ridel  Kacn.  25,-1  Stra.  Hi,  and  Precedenta,  pp.  417,  418,  462^-472. 
See  mUe,  pp^  157, 158  and  Precedenta,  pp.  417, 424-427, 438,  435,  462-472. 

82 
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Authority. 


Authority. 


Vyavmthd, 


Reason. 


in,  and  power  over,  the  movables,  but  not  over  the 
immovables,  inherited  by  her.* 

As  a  woman  cannot  make  a  present  of,  or  at  pleasure 
dispose  of,  immovable  property  given  to  her  by:' her  husband 
in  his  life-time,  so  also  she  cannot  dispose  of  any  immov- 
able property  which  she  inherits  at  his  death.  The  same 
opinion  is  maintained  in  the ^Ratn^kara  and  Prakdsha-kd/ra. 
If  the  mother  on  the  death  of  her  son,  get  his  immovable 
property,  sKe  cannot  ma)Le.  a  gift  of  itj  or  dispose  of  it  at 
her  pleasure. — Vi.  Chi.  p.  263. 

MiSMt  also  asserts,  that  she  ( the  mother)  has .  no  power 
to  give  away,  or  otherwise  alien,  the  property  which  devolved 
on  her  by  failure  of  nearer  heirs.  This  lawyers  affirm 
to  be  the  settled  rule. — Coleb.  Dig.  Vol.  Ill,  p.  506. 


142.    A  step-mother  is 
from  her  step-son.  $ 


not  entitled  to  inherit 


Because  the  dicta  of  the  Mitdkahard  and  other  author^ 
ities  with  respect  to  a  mother  (ante,  pp.105,  106)  are 
applicable  to  one's  own  mother,  and  not  to  his  step-mother. 

Moreover,  since  the  relation  between  a  step-son  and 
atep-mother  exists  only  through  the  father,  and,  as  such,  she 
is  remoter  than,  and  inferior  to,  the  father,  she  cannot  be 
included  in  the  term  mother  (mdtd)  who,  as  already  shown, 
is  much  nearer  than,  and  superior  to,  the  father§  ;  and  as  the 
step-mother  does  not  and  cannot  confer  the  great  benefit  as 
does  the  natural  mother  whose  propinquity  is  held  to  be  far 
greater,  and  who  herself  is  much  more  venerable,  than  the 
father§y  the  step-mother  has  no  pretensions  to  inherit  from 
' '    ■  ■    ■     I  ■  I  I    II       ■■III         f    .  ■  ■  I  I  ■ 

•  Vide  Pewdenta,  pp,  272—274,  4Q7, 
t  MiSRA,  tliat  is  VicHA.8FATi  MisRA,  author  of  the  Vivdda'cKintdmani, 
t   Vide  1  Stra.  144  and  Precedents,  p.  653. 

§  VydM :— **  Ten  tnontiis  the  mother  bore  her  infant  in  her  womb,  sufferfc* 
ing  extreme  anguiah  fain  ting  with  travail  and  various  pangs,  she  brought 
forth  her  child.  lK>ving  her  son  more  than  her  life,  the  tender  mother 
is  (justly)  revered  :  who  could  repay  her  even  though  he  tried  a  hundred 
years  I"  Manu  also  : — **  A  mother  surpasses  and  thousand  fathers,  for  sUo 
bears  the  child  in  her  womb,  and  nouri^es  it ;  therefore  is  a  mother  moet 
Yenerablot" 
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her  st^BOn.  Besides  tbe  law  has '  ordained  the'  sucOedsioQ 
of  the  nataral  mother  alone,  and  not  also  of  the  ifathei^s 
ivife.  (See  partition). 


SECTION  V. 

On  the  Succession  of  ▲  Brotheb^  his  son  and 
son's  son. 

143.    In  defftult  of  parents,  the  brother  takes  the    FyavoK^d. 
heritage  of  his  brother. 

TAjnavalkta  :— "  The  wife,  and  the  daughters  also,  both    Authority. 
parents^  brothers  likewise,''  &&    Ante  p.  99. 

On  failare  of  the  father,  brethren  share  the  estate.    Ac-     Authority. 
cordinglj  Manu  says, — "Of  him  who  leaves  no  son,  the 
father  shall  take  the  inheritance  or  the  brothers.'' — Mit. 
In.  Ghap.  II,  Sect,  iv,  §  1.  Vi.  Chi.  p.  295. 

The  right  of  succession  of  the  brother  has  been  settled    Authority. 
hj  the  authority  of  Vishnu  {ante,  p.  108).    On  this  subject 
doUTAMA  says, ''  The  wealth  of  deceased  brothers  goes  to 
the  eldest."— Fi.  Chi.  p.  295. 


On  failure  of  parents,  brothers  take    the  inheritance. 
Vi  Mi.  {8an8.)  p.  207. 


Authority. 


AnnotationB. 


143.    In  default  of  father  and  mother,  brothers  inherit. f — Macn. 

B.  L.  Vol.  I,  p.  ae. 

Ma.hu  : — A  mother  aurpasBOB  a  thousand  fathen^  for  she  bears  the  child 
in  her  womb,  and  nonriahee  it ;  therefore  ia  a  mother  moat  venerable.  A 
(mere)  A'Mryya  anxiWBaea  ten  Upddhydifas:  a  father,  a  hundred  auch 
Aekdrpyoi;  and  a  mother,  a  thousand  (natural)  fathers. —  Vide  V,  D. 
pagee  187— 188.    Note. 

*  Vid4  precedents,  pp.  478—475,  479. 
f  After  this,  Sir  W.  Macnaghten  gives  the  order  of  suoceasion  of  brothers 
living  in  the  state  of  reunion  which  in  this  work  wiU  be  given  in  its  proper 
place,  that  ia  in  the  chapter  on  Reunion. 
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vyoimthd.  144^  Among  brothers,  such  as  are  of  the  whole 
blood  inherit  in  the  first  instance.* 

AuUiority.  Among  brothers^  such  as  are  of  the  nvbole  blood  take 
the  inheritance  in  the  first  instance,  under  the  text  cited :— • 
{Viz.)  '*  To  the  nearest  aapinda,  the  inheritance  next  he^ 
longs/'  (Manxj,  9.  187).  Since  those  of  the  half-blood  are 
remote  through  the  difference  of  the  mothers.-*-i/i^  Cbap. 
II,  Sect  iv,  §  5. 

Authority.  In  default  of  the  mother  the  uterine  brother  (inherits) 
Vyav.  MAyiJb.  Chap.  17,  Sect  viii,  §  16. 

Authonty.  On  failure  of  the  mother,  the  property  devolves  on  the 
uterine  brother^  bis  propinquity  to  the  deceased  being 
greater  by  reason  of  both  of  them  having  been  born  of  the 
saoie  mother. — Smri.  Chan.  Chap.  XIj  Sect,  iv,  CI.  1. 

Authority.  ^'Both  parents,  brothers  likewise/'^  Here  the  word 
"  brothers"  refers  in  the  first  place  to  uterine  brothers,  they 
being  more  nearly  related  to  the  deceased  than  a  hal^- 
bratheri — Swri.  Chan,  Chap.  XI,  Sect,  iv,  CL  3  &  4. 

Authority.  The  rule  of  TIjnayalkya  hence  is,  that  the  wealth  of 
a  sonless  man  goes,  on  failure  of  his  mother,  to  a  uterine 
brother.  The  same  author,  by  the  use  of  the  general  term 
"  brothers,"  while  the  mention  of  only  **  a  uterine  brother^' 
would  have  been  sufficient,  must  be  understood  to  have  laid 
down  the  further  rule  that,  in  default  of  a  uterine  brother, 
a  brother  of  the  half-blood,  that  is,  by  a  different  mother, 
succeeds.  There  are,  however,  exceptions  to  the  above  rule 
in  two  instances,  which  will  be  presently  noticed. — SmH. 
Chan.  Chap.  XI,  Sect  iv,  CI.  5. 

Yyaviutu.  145.  In  default  of  the  whole  brother  the  half- 
brother  {viz.^  brother  hy  a  difiTerent  mother)  iiiherita 
from  his  half-brother  (deoeased.)! 


*  Vidi  precedents,  pp.  474,  479. 

t  TijNATALKTA,  BOe  iOUC  p.  99. 

%  V\i9  Precedents,  pp.  474,  479. 
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If  there  be  no  uterine  (or  whole)  brothers,  those  by  dif-    Authority. 
ferent  mothers  inherit  the  estate.— if  it.  In.  Ohap.  II,  Sect. 
iv^  Para.  6. 

The  word  ''brothers^  being  used  in  the  general  sense^  Anthority. 
the  brothers  by  different  mothers  inherit  on  failure  of 
brothers  by  the  same  mother.  This  is  clearly 'declared  by 
Sangbaha-eIra  who  says : — ^'  Where  there  are  two  kinds  of 
brothers^  one  of  the  whole  blood  and  the  other  of  the  half- 
bloody  the  brothers  of  the  whole  blood  take  the  inheritance 
to  the  exclusion  of  those  of  the  half-blood."  This  passage 
is  to  be  countenanced  as  founded  on  $ound  reason,-^<8mri. 
Cffum.  Chap.  XI,  Sect,  iv^  CI.  i5. 

On  failure  of  the  uterine  brother,  the  wealth  goes  to  the     Authority, 
half-brother  or  brother  by  a  different  motheh — Smri.  Chan* 
Chap.  XI,  Sect,  iv,  CI.  2. 

146.    According  to  the  SmrUi-chcmdrikd, — ^by    ryavnoa. 
consent  of  the  mother,  the  brother  may  inherit 
before  her ;  and  where  a  grandmother  exists^  she 
inberits  after  the  mother^  and  before  the  brother. 

The  passages  to  the  above  effect  are  as  follow : — 

"  If  a  divided  member  should  die^  his  wealth,  in  de- 
fault of  male  issue,  iiirill  be  taken  by  the  father,  or  brother, 
or  mother,  or  then  [oiOid]  father^s  mother  (a)  in  due  order.''—* 
Smri  Chan.  Chap.  XI,  Sect.  IV,  CI.  6. 

(a)  "Father's  mother]  Mother  of;  the  father  of  the  de- 
ceased divided  son.  or^  in  other  words,  his  grandmother/'-** 
Ibid.  . 

.  ''The  phrase  'In  default  of  male  issue'  has  been  used 
to  denote  the  failure  of  persons  more  nearly  related  to  the 
deceased  than  the  father.  The  meaning  hence  is  that,  in 
default  of  heirs  ranging  from  the  son  to  the  daughter's 
sop,  who  are  more  nearly  related  to  the  deceased  than  the 
father,  by  reason  of  their  oonfernng  on  him  benefits  tem- 
poral and  spiritual^  the  father  takes  the  estate  in  the  first 
instance.''— J&ic2.,  CI,  7. 
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'*  The  particle  "  Fd^  [or]  which  has  been  thrice  used  in 
the  above  passage,  indicates  an  alternative  and  has  re- 
ference to  defaalts  occurring  among  heirs ;  a  vested  interest 
such  as  *  Swdmyamam'  [ownership]  not  being  capable 
•  of  ejcisting  at  one  and  the  same  time  in  one  or  the  other 
of  the  heirs  [enumerated]  indisorin^nately  on  the  prin- 
ciple that  a  thing  cannot  have  an  indeterminate  exist- 
ence/'—J«d,  CI  8. 

''  Hence,  the  substance  of  the  passage  is  this.  In  default 
of  the  fatheri  the  brother  inherits ;  in  default  of  him,  Uie 
mother;  in  default  of  her,  the  grandmother.  The  phrase 
*  In  due  order'  used  in  the  passagOjf  means  in  the  order 
stated."— /&i<i.,  CI.  9. 

*'^  Manit,  too,  likewise,  in  the  instance  of  a  deceased 
divided  member,  having  by  the  use  of  the  phrase  *  without 
male  issue'  adverted  to  the  absence  of  a  son,  widow^ 
daught^r^  and  daughters  son,  who  are  all  more  nearly 
related  to  the  deceased,  propounds  the  jsuccession  of  the 
father,  brother,  mother  and  grandmother  by  a  ehloka  and 
a  half.  ^  Of  him  who  leaves  no  son,  the  father  shall  Udce 
the  inheritance,  or  the  brothers.  Of  a  son  who  dies  with- 
out issue  (b)j  the  mother  shall  take  the  inheritance,  and  the 
mother  also  being  dead,  the  Other's  mother  sbalL  take 
the  heritage'."— J6id.,  CI.,  10. 

(6)  ''The  phrase  'without  issue'  is  here  indicative  of  the 
absence  of  the  son,  widow,  daughter,  and  daughter's  son"— 
J6id,Cl.  11. 

Authority.  "  VrihaspATI,  however,  by  the  following  passage,  reconciles 
the  inconsistency  between  the  texts  of  KIttItaha  and 
Maku,  and  that  of  YAjnayalkya,  by  pointing  out  the  case 
in  which  a  brother  takes  the  succession  prior  to  a  mother 
as  laid  down  in  the  texts  of  EitYlTANA  and  ULasv.  "Of 
a  deceased  son  who  leaves  neither  widow  (c),  nor  male  issue^ 
the  mother  must  be  considered  as  heiress,  of  by  her  0(ni9dnt 
ihe  brother  may  inheriV^-^Ibid.,  CL,  14. 

-  (o)  *^  The  term  '  widow'  comprehends  by  synecdoche  the 
daughter,  daughter  s  son,  and  father,  who  constitute  the 
series  of  heirs  prescribed   in  the    text  of  TAjnayaIiKTA 
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founded  on  reasonine.  It  mast,  therefore,  be  undentood 
iliat  the  son  referred  to  in  the  above  text  of  Vbihabpati  is 
one  that  dies  leaving  no  son,  widow>  danghteri  daughter's 
son,  or  father/'-^/btct.^  CI.  15* 

'*  The  conclasion  hence  is,  that  the  consent  of  the  mother  ConoluBion. 
and  ihe  existence  of  the  grandmother  are  the  two  instances 
in  which  exceptions  to  the  rule  contained  in  the  passage 
'Both  parents,  brothers  likewise/  are  to  be  observed  in 
the  manner  laid  down  in  the  texts  of  KAttItana  and 
Mahu/'— J&id.,  a.  16. 

147*    In  default  of  brothers  of  the  whole  and    vyavoithd. 
half-blood,  brothera'  sons  inherit  from  their  deeeaaed 
uncle** 

According  to   the  text    of  YJuTnavalkta  ;   'fThe    wife,    Authority. 
«Ad  the  daughters  also,  both  parents^  brothers  likewise, 
and  their  sons^  Sec/'  {Ante  p.  99.) 

In  default  of   brothers,   their  sons^ — that  is    brothers'     Authority. 
sons — share  the  heritage. — Vi.  Mi.  (Sans.)  p.  208. 

148.    Among  them  also,  the  whole  brother's  son    Vffavatihd. 
inherits  in  the  first  in&tance,  failing  him  the  half 
brother^s  son.t 

On  failure  of  brothers  also,  their  sonB  share  the  heritage    Authority. 
in  the  order  of  the    respective  fathers.— Jfi<«  In*    Cbaa 
XI,  sect.  IV,  §  7. 

In  the  case  of  brother's  sons  also,  the  same  rule  applies  Authority. 
where  there  is  competition  between  the .  son  of  a  brother 
of  the  whole  blood  and  the  son  of  a  brother  of  the  half- 
blood.  Therefore  on  failure  of  the  son  of  a  uterine  brother, 
the  son  of  a  brother  by  a  different  mother  takes  inheritance. 
^8mri.    Chan.    Chap.  XI,  Sect  IV,  CI.  86. 

*  Vide  pMoedents,  pp.  474,  476,  480. 
t  Vide  FnoodwU,  pp.  474,  47(F. 
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Authority.  AmoDg  brother's  sons  also  the  saccession  is  regulated 
according  to  jbbe  greatness  of  propinquity :  tbe  whole  brotbei^s 
sons  inherit  in  the  first  insti^nce^  failing  them/  half-brother's 
sons.  This  is  proper :  since  a  half-brother's  .  son  omitting 
the  mother  of  (his  deceased  uncle)  the  late  proprietor^ 
presents  the  oblation  cake  to  his  grandfather  in  conjunc- 
tion with  his  own  grandmother :  thus  he  beinff  infenor  to 
the  whole  brother's  son,  is  entitled  to  succeed  only  in  de«- 
fault  of  the  latter.— R.  Mi.  (Sans.)  p.  2Q8. 

But  the  author  of  the  Vivdda'<;hintdmani  without 
making  any  distinction  between  the  brothers  of  the  whole 
and  half-bloody  and  also  between  the  sons  of  such  brothers^ 
has  only  said:  ''In  default  of  the  daughter's  son,  tbe 
brother;  in  his  default,  the  brother's  8on."-*^See  VL  Chi* 
page  299. 

According  to  the  VyavaMra  MayHJcha, — 

ryoMKAtf.  149.  In  default  of  the  uterine  brother  his  son 
inherits^  and  not  the  brother  of  the  half-bloody  and 
in  default  of  the  uterine  brother's  son^  the  gentile 
relations  igotraja)  suoceed. 

The  passages  to  the  above  efiPect  are  as  follow  :— 

Authority.  ^'Iq  default  of  the  mother,  the  uterine  brother,  In  his 
default,  his  son.  As  for  the  declaration  of  YnNiNESHiVABA 
and  others,  that '  in  default  of  the  uterine  brother,  those  by 
different  mothers  succeed ;  and  on  failure  of  them  the  sons 
of  the  uterine  brother',  it  is  wrong :  since  the  term  '  brother' 
has  the  force  of  '  whole  brother,'  and  a  secondary  quality 
is  implied  by  the  .term  '  brother  by  another  mother ;'  and 
hence  an  exposition  in  favor  of  both  is  contrary  (to  reason.^ 
In  default  of  brother's  sons,  the  gentile  relations  suoceed 
{gotrajay-^Vyav.  JUay^  Chap.  IV,  Sect,  viii,  §  16  &  18. 

Some,  however,  say,  upon  the  term  '  brothers :'  that 
since,  ''  brothers  and  sisters,  with  sons  and  daughters,"  is 
one  of  the  maxims  [of  Pdnini,}  and  the  term  '  brothers 
and  sisters,'  resolves  into  [the  complex  term]  *  brothers,*  by 
the  omission  of  one  term  and  retention  of  the  other,  in  a 
compound  of  two  species ;  therefore,  in  default  of  brothers, 
the  sister  [succeeds] :'  But  it  is  not  s6,  because  there  is  a 
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vant  of  proof  [of  the  oorreGtDes&]  of  omitting  one  term, 
and  retaining  the  other,  in  a  compound  of  two  speqies. 
-^Vyav.  Mayu.  Chap.  IV,  Sect,  viii,  §  16. 

150.  In  case  of  competition  between  brothers    vywmAi. 
and  nephews,  the  nephews  hare  no  title  to  the  suc- 
cession :  for  their  right  of  inheritance  is  declared  to 

be  on  failure  of  brothers.* — Mit.  In.  Chap.  II, 
Sect.  It,  §  8. 

Consequently  the  whole  brother's  son  has  no  right  to 
inherit  while  there  exists  even  a  half-brother. 

151.  If  the  sons  of  brothers  be  numerous,  they    Vyavatthd. 
take  per  capita ,  and  not  per  stirpes,  f 

152.  Howerer,  when  a  brother  has  died  leaving    vyavaahd. 
no  male  issue  (nor  other  nearer  heir),  and  the  estate 

has,  consequently,  devolved  on  his  brothers,  in- 
differently, if  any  one  of  them  die  before  a  parti- 
tion of  their  brother's  estate  takes  place,  his  sons 
do,  in  that  case,  acquire  a  title  through  their 
father :  and  it  is  fit,  therefore,  that  a  share  should 
be  allotted  to  them  in  their  father's  right,  at  a  sub- 
sequent distribution  of  the  property  between  them 
and  the  surviving  brothers. — Mit.  In.  Chap.  II, 
Sect,  iv,  §  9. 

The  following  passage  of  the  Vyavahdra^MayAlcha  is  to 
the  like  effect : — 

'*  The  sons  of  a  brother,  also,  if  themselves  not  fatherless 
at  the  time  of  the  paternal  uncle's  death,  provided  they  are 
capable  of  understanding  (the  use  of)  property,  will  divide  the 
jEather's  share  with  their  father's  other  brothers,  after  the 
example :  *'  Among  grandsons  by  different  fathers,  the  allot- 
ment of  shares  is  according  to  the  fathers." —  Vyav.  May^.  . 
Chap.  IV,  Sect,  viii,  §  17. 

So  also   MiTRA  MiSBA.     See    Vira-mitrodoya    (Sans.) 
page  208. 

•  Vide  Precedents,  pp.  474,  476. 
t  See  ante  page  168  and  I  Stra.  H.  L.  p.  145. 

23 
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Although  the  heritable  right  of  the  brother's  grandson 
has  not  been  clearly  mentioned  in  the  MUikahard  and  other 
digests  in  Sanskrit,  yet  it  has  been  determined  that — 

VfovQiM.       153.    A  brother's  grandson  succeeds  in  default 
of  a  brother's  son.* 

Because  the  term  '  brother's  son/  is  inclusive  also  of  tbe 
brother's  grandson,t  and  because  he  is  a  sapinda  and  the 
nearest  of  the  persons  i^ndisrstood  b^  the  term  gotraja 
(gentiles). 


SECTION   VI. 

On  the  succession  of  gotraja,  or  gentiles^ 

In  the  order  of  succession  of  heirs  down  to  a  brother's 
son  there  is  (except  in  three  iqstanceB)§  no  discrepancy 
among  the  books  of  the  Benares  and  tqe  other  Schools ; 
the  succession  of  gentiles  (gotraja)  in  default  of  heirs  as 
far  as  a  brother's  son  is  also  recognised  in  all  of  them. 
But  there  is  among  them  a  great  discrepancy  in  the  enu- 
meration of  the  persons  termed  gotraja  as  well  e^  in  their 
order  of  succession  (1). 


AnnotatioBB. 
(1.)    ^Q  Bcholiast  of  Yishnu,  vho  is  also  ooe  of  the  commentaT 
tors  of  the    Mitdkihard,  states  otherwise  the  suoceasion  of  the 
near  and  distant  ^indred,  in  expoanding  the  pi^ssage  of  Vishbu 

•  Vide  Precpdents,  pp.  476—^78,  B^e  i^bo  page  5ftl. 
t  It  may  be  asked  that  when  in  li^w,  the  term  son  (jnU-tra)  is  inclattTe 
of  the  grandson  and  great-grandson  (see  ante  p.  19)  tvhy  then  the  term 
*  brother's  son-  does  not  here  include  also  the  brother^  great-grandscm  f  Th« 
answer  is,  that  (in  ]a^)  calculation  is  made  from  the  son  of  the  coounon 
ancestor,  which  here  is  the  father  of  both  the  deoeased  an^  his  brother, 
consequently  the  term  "son"  (of  that  ancestor)  is  indoaive  of  bi8g;reat- 
grandson,  who  is  the  l^rother^s  grandson. 

X  Ootraja,  or  gentiles  are  persons  sprung  from  the  same  general  famfly 
(gotra)  distinguished  by  a  common  name:  these  answer  nearly  to;  tlia 
gentiles  of  the  JRwnan  law. 

§  That  is  in  the  suoctjssion  of  daughter's  soq,  parenta,  brothers  and  t^eir 
sons.    See  anU,  pp.  162, 16i— 168,  172-176. 
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For  iDstance  in  the   MUdhJiard  and  many  other  books, 
i¥hich  are  prevalent  authorities  in  the  Benares  schooli  the 


Annotatioxui* 
*^  if  no  brother's  son  exist,  it  passes  to  kinsmen  (handhui  ; )  in  theit 
default,  it  devolves  on  relations  (ioiulyat)  :  "  vhere  fiiLAX-BHATTA, 
on  the  authority  of  a  reading  fotind  in  the  MadancM'cUnct,  proposes 
to  transpose  the  terms  handkd  and  iahdya;  for  the  purpose  of 
reoonciling  YiSHim  with  YIinAvalkta,  by  inteipreting  sahdya  in 
the  sense  of  gotraja  or  kinsmen  sprung  from  the  same  family. 
Nahda  Pavdita,  preserving  the  common  reading,  says  "  kinsmen 
(handhu)  are  9ap%ndas  ;  and  these  may  belong  to  the  same  general 
family  or  not  First  those  of  the  same  general  family  (aagotra)  are 
heir&  They  are  three,  the  father,  jpaternal  grandfather,  and  great- 
grandfather 5  as  also  three  descendants  of  each.  The  order  is  this  t 
In  the  father's  line,  on  failure  of  the  brother's  son,  the  brother's 
son's  son  is  heir,  lu  defult  of  him,  the  paternal  grandfather,  his 
son  and  grandson.  Failing  these^  the  paternal  great  grandfather, 
his  son  and  grandson.  In  this  manner  the  Succeasion  passes  to  the  | 
fourth  degree  inclusive,  and  not  to  the  fifth  :  for  the  text  expresses 
'The  fifth  has  no  concern  with  the  funeral  oblations.'  fhe 
daughters  of  the  father  and  other  ancestors  must  be  admitted,  like  ' 
the  daughter  of  a  man  himself,  and  foif  the  same  reason.  Oa 
failure  of  the  father's  kindred  connected  by  funeral  oblations,  the 
mother's  kindred  are  heirs  :  namely  the  maternal  grandfather,  the 
maternal  uncle  and  his  son  ;  and  so  forth.  In  default  of  these,  the 
sniocessors  are  the  mother's  sister,  her  son  and  the  rest'' 

The  Commentator  takes  occasion  to  censure  an  interpretation, 
which  corresponds  with  that  of  the  Mitdkshard  as  delivered  in  the 
following  section  (S.  6  §  1.)  ;  and  according  to  which  the  cognate 
kindred  of  the  man  himself,  of  his  father  and  of  his  mother  are 
the  sons  of  his  father's  sister  and  so  forth  :  because  it  would  follow, 
that  the  father's  sister's  son  and  the  rest  would  inherit,  although 
the  man's  own  sister  and  sister's  sons  were  living.  Balah-bhatta, 
however,  repels  this  objection  by  the  remark,  that  the  sister  and 
mater's  sons  have  been  already  noticed  as  next  in  succession  to  the 
. brother  and  brothers  sons  :  which  is  indeed  Nahda  Pavdita's  own 
doctrine. 
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common  ancestors'  widows^  (viz,)  paternal  grandmother  and 
the  rest  have  been  placed  among  the  gotraja,  or  gentiles ; 
while  in  the  Vivddorchintdmani,  prevalent  in  the  Mithila 
school,  the  succession  of  the  paternal  grandmother  and 
the  rest  has  not  been  mentioned.  Then  in  the  SmriU- 
ckandrikd,  the  paramount  authority  of  the  Dratnda 
school,  the  paternal  grandmother  and  the  rest  having  been 
expressly  excluded  from  the  list  of  the  gentile  heirs, 
upon  the  ground  of  their  not  being  comprehended  in  the 
term  gotraja  which  is  of  the  masculine  gender,  the  succes- 
sion of  only  the  male  gotrajaa  has  been  recognized ;  and 
in  the  Vyavahdrormay'&lcha,  which  is  prevalent  in  the 
Dlahratta  school,  the  sister  and  step-brother  have  been 
included  among  the  gotrajaa  or  gentiles. 

The  subjoined  are  the  orders  of  succession  according   to 
the  above-mentioned  authorities. 


AnnotaUons. 


He  adds, '  after  the  heirs  above  mentioned  the  wJculya  or  distant 
kinsman  is  entitled  to  the  succession  :  meaning  a  relation  in  the  fifth 
or  other  remoter  degree.' 

This  whole  order  of  snocessicm,  it  may  be  observed,  differs  materi- 
ally from  that  which  is  inculcated  in  the  text  of  the  Mttdhhard*  On 
the  other  hand,  the  author  of  the  VirormUrodoya  has  exactly  follow- 
ed the  Mitdkshard;  and  so  has  KAMAT,iKARA  ;  and  it  is  aJao  oon- 
1  firmed  by  MIdhava  A'cHABTA^in  the  VyavaMra-Mddhaffa,  aa  weU 
as  by  the  Smriti-chandrikd. 

But  the  author  of  the  Vydvahdra-may^ha  contends  for  a  differ- 
ent series  of  heirs  after  the  brother's  son  :  *  1st  the  paternal  grand- 
mother ;  2nd  the  sister ;  3rd  the  paternal  grandfather  and  the 
brother  of  the  half-blood,  as  equally  near  of  kin  ;  4th  the  patenud 
great-grandfather^  the  paternal  uncle  and  the  son  of  a  brother  of 
the  half-blood,  sharing  together  as  in  the  same  degree  of  affinity/ 
He  has  not  pursued  the  enumeration  further ;  and  the  principle 
stated  by  him,  nearness  of  kin,  does  not  clearly  indicate  the  rale 
of  continuation  of  this  series.— ATtf.  In,  Chap.  II,  S*  v.  §  5.  Anno- 
tation. 
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Jhsoording  to  (he  prevalent  doctrine  of  (he  Benares 
echool : — 

154.  In  default  of  a  brother's  son,  the  gentiles    i^y«t««<AA 
take  the  inheritance.* 

If  there  be  not  brother's  sons,  the  gentiles  (a)  share  the     Authority, 
estate.— -Wit  In.  Chap.  II,  Sect  v,  §  1. 

(a)  The  gentiles  are  the  paternal  grandmother  and  relations 
connected  by  funeral  oblations  of  food  and  libations  of  water. — 
Ibid. 

In  defaalt  of  brother's  0on8,  the  gentiles  socceed — they 
are  taken  to  be  relations  besides  the  farther,  brothers  and 
his  son  :  They  are  the  paternal  grandmother,  the  aapindaa 
ot  kinsmen  connected  by  funeral,  oblations,  of  food  and 
aamdnodakaa  or  kismen  allied  by  a  common  libation  of 
water.— F«.  ML  (Saria.)  p.  208. 

155.  Of  the  gentiles,  the  grandmother  inherits   ryatwtAd. 
in  tite  first  instance. 

In  the  first  place,  the  paternal  grandmother  takes   the    Authority. 
inheritance. — Vi.  Mi.  {Sana.)  p.  208. 

In  the  first  place  the  paternal  grandmother  takes  the     Authority. 
inheritance. — Mit.  In.  Chap.  II,  Sect,  v,  §  2. 

The  paternal  grandmother's  saccession  immediately  after 
the  mother,  was  seemingly  suggested  by  the  text  before 
cited^  "And,  the  mother  also  being  dead^  the  father^s 
mother  shall  take  the  heritage :"  no  place,  however,  is  found 
for  her  in  the  compact  series  of  heirs  from  the  father  to 
the  nephew:  and  that  text  ('Uhe  father's  mother  shall 
lake  the  heritage")  is  intended  only  to  indicate  her  general 
competency  for  inheritance.  She  must,  therefore,  of  course 
succeed  immediately  after  the  nephew;  and  thus, there  is 
no  contradiction. — Ibid. 


•  F(We  Pncedents,  l^p.  492--502. 
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Vyavasthd.  156'  On  failure  of  the  paternal  grandmother, 
the  paternal  grandfather  and  the  rest  inherit  the 
estate. 

Authority.  On  failure  of  the  paternal  grandmother,  the  {gotraja) 
kiDsmen  sprung  from  the  same  family  with  the  deceased 
and  (sapinda)  connected  by  funeral  oblations,  namely 
the  paternal  grandfather  and  the  rest,  inherit  the  estate. 
For  kinsmen  sprung  from  a  different  fistmily,  but  connected 
by  funeral  oblatioDs,  are  indicated  by  the  term  cognate 
(bandhu  Sect.  6.)— Jfit.  In.  Chap.  Il,  Sect,  v,  §  3. 

Vyavatthd.  157.  In  default  of  the  paternal  grandmother, 
the  paternal  grandfather  inherits,  failing  him,  the 
paternal  uncle,  in  his  default,  hia  son. 

Authority.  On  failure  of  the  father's  descendants  the  heir»  are 
successively  the  paternal  grandmother,  the  paternal  grand* 
father,  the  uncles,  and  their  souB.-^Mit  In.  Chap.  II, 
Sect.  V,  §  4. 

Authority.  On  failure  of  the  father's  descendants^  the  heirs  are 
successively  the  paternal  grandmother,  the  paternal  grand- 
father, the  uncles  and  their  sons. — Vi.  Mi.  (Sans.)  p.  209. 

Vf/avadhd.  158.  On  failure  of  the  paternal  grandfather's 
line,  the  paternal  ^eat-grandmother,  the  paternal 
great-grandfather,  bis  son  and  8on^»  son  sucoessive- 
ly  inherit ; — in  default  of  them,  the  paternal  great- 
grandfather's mother,  great-'grandfather's  father, 
grandfather's  imcle  and  his  son  successively; — 
on  failure  of  them,  the  paternal  great-grand- 
father's grandmother,  great-grandfather's  grandfa- 
ther, great-grandfather's  imcle  and  his  son;— in 
their  default,  the  paternal  great-grandfather's 
great-grandmother,  great-grandfather's  great-grand- 
father, great-grandfathers  grand-uncle  and  hia 
son,* 

•  FiKfe  Precedent^  pp.  492-^002. 
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Oa  failure  of  the  paternal  grandfather's  line,  the  pater-  Authority. 
nal  great-grandmother,  the  great-grandfather,  his  sons  and 
their  issue,  inherit.  In  this  manner  must  be  understood 
the  succession  of  kindred  belonging  to  the  same  general 
family  and  connected  by  funeral  oblations  up  to  the  seventh 
[degree  {a)]*—Mit.  In.  Chap.  II,  Sect,  v,  §  5. 


faj  In  this  manner  must  be  understood  the  succession  of  kindred 
Monging  to  the  same  general  family  and  connected  by  funeral  oblar 
turns  up  to  the  seveiUh  degree,]  The  Subodhinif  has  given  the 
detailed  enumeration  of  sajnndas  after  the  paternal  gi-eat-graud- 
father's  desoeudants : — vus.,  the  paternal  great-grandfather's  mo- 
ther, great-grandfather's  father,  great-grandfather's  brothers  and 
their  sons.  The  paternal  great-grandfather's  grandmother,  great- 
grandfather's grandfather,  great-grandfather's  unoles  and  their 
sons.  The  great-grandfather^s  great-grandmother,  great-grand- 
fftther^s  great-grandfather,  his  sons  and  their  sons. —  Vide  Anno- 
tation 5,  at  page  350  of  the  Mitdkshard. 


On  failure  of  the  paternal  grandfather's  line,  the  paternal 
great-grandmother,  the  paternal  great-grandfather,  the 
paternal  grandfather's  brother,  and  nephew.  In  this  man- 
ner must  be  understood  the  succession  of  kindred  belong- 
ing to  the  same  general  family  and  connected  by  funeral 
oblations  of  food  up  to  the  seventh  degree. —  Vi.  Mi.  (Sans.) 
page  209. 


Authority. 


Although  the  heritable  right  of  the  great-grandsons  of 
the  ancestors  is  not  mentioned  in  the  Mitdkshard  and  seve- 
ral other  treatises^  yet  the  same  has  been  very  properly 
established  by  the  British  Dispensers  of  justice,  because 
the  great-grandson  directly  presents  the  oblation  cake  in 
the  Pd'Tvana^  and  because  the  term  ''  son''  signifies  also  the 
grandson  and  great-grandson  in  the  male  line.— -See  an^e, 
pp.  18,  19,  and  Precedents,  pp.  58,  477,  493—502. 


*  Here  the  learned  Tratulator  haa,  perhapa  ioadvertently,  omitted  to  ren- 
der the  BauBcrit  word  ** d-taptmdt,**  which  ia  in  the  original,  and  the  tran- 
slation of  which  ia  ''  up  to  the  Beventh"  which  is  the  end  of  the  degreea  of 
wapmdoM  or  relations  connected  by  funeral  oblations  of  food  as  will  be  pre- 
sently seen  in  the  ddacription  of  Sapindat  and  in  many  other  places. 

t  A  commentary  on  the  Mitdkshard  by  BishWESHAiu  Bbatta. 
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vyavasthd.  159.  On  failure  of  them,  the  samdiwdakas  or 
kindred  connected  by  libations  of  water  inherit  ac- 
cording to  the  proximity  of  degree* 

Authority,  If  there  be  none  sucb,  the  succession  devolves  on  kin- 
dred connected  by  libations  of  water :  and  they  must  be 
understood  to  reach  to  seven  degrees  beyond  the  kindred 
connected  by  funeral  oblations  of  food  :  or  else,  as  far  as 
the  limits  of  knowledge  as  to  birth  and  name  extend. 
Accordingly  Veihat  Manu  says :  The  relation  of  the 
sapindas  or  kindred  connected  by  the  funernal  oblation, 
ceases  with  the  seventh  person  and  that  of  saminodahoB, 
or  those  connected  by  a  common  libation  of  water,  extends 
to  the  fourteenth  degree ;  or  as  some  affirm,  it  reaches 
as  far  as  the  memory  of  birth  and  name  extends.  This 
is  signified  by  giltra  or  the  relation  of  family  name/' — MU. 
In.  Chap.  IIj  Sect,  v,  §  6. 

Authority.  In  default  of  the  aapindaa  or  kindred  connected  by  obla* 
tions  of  foodj  the  samdnodakas  or  kindred  connected  by 
libation  of  water  inherit :  and  they  are  seven  beyond  the 
sapindas. — Vi.  Mi.  (Sans.)  p. ^09. 

Authority.  The  ssmdnodakos  also  inherit  according  to  the  proximity 
of  degree.— Ff,  Mi.  (Sans.)  p.  209. 


According 
school, — 


to    the  doctrine  prevalent  in  the  Miihila 


Vf/avoMlkd. 


160.  In  default  of  the  brother's  son  the  nearest 
kinsmen ;  in  default  of  them,  the  remotest  kindred 
according  to  their  order ;  in  default  of  all  these,  the 
nearest  sakulya ;  on  failure  of  them,  the  remotest 
sakulyaf  (inherit) — Fi.  phi  p.  299. 

The  author  of  the  Smriti^Ghandrikd  says, — "If  it  be 
asked — who  succeeds  if  there  be  not  even  brother's  sons, 
YXjnavalkya  says:  '  Ootraja  (gentiles)  or  kinsmen 
sprung  from  the  same  family   with   the  deceased.*    Add 

♦  Vide  PrecedentB,  pp.  492—502. 

t  Here  by  the  term  *'  the  remotest  tahulycC*  are  to  be  understood  Somdnuh 
dakat  or  J^indred  connected  by  a  common  libation  of  water. 
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here '  take  the  ioheritance.'  The  term  'gotraja*  (though 
general  in  its  BignificatioD)  exclades  the  father^  brother  aud 
his  SOD,  who  have  already  been  separately  noticed,  and  com- 
prehends the  son  of  the  grandfather  and  such  other  persons 
as  are  sprung  from  the  same  family.  The  term  '  gotrojc^ 
further  excludes  the  daughter  of  the  grandfather  and  the 
like  females,  it  being  primd  fousie  a  complex  of  two  plural 
terms  [gotra^ak  cha^  gotrajah  eha  '*  gentiles  and  gentiles  '^J 
of  the  masculine  gender  formed  by  omitting  one  and 
retaining  the  ether.  Gotra^a^  according  to  Sandcrit  Qram-^ 
mar^  admits  also  of  the  assumption  that  it  is  a  complex  of 
two  terms  of  different  genders^  but  for  such  an  assumption^ 
the  context  must  afford  a  special  ground,  as  in  the  instance 
of  the  foUowiag,  **  Fetch  kukkutou  [fowls].  Let  me  cause 
them  to  have  sexual  iutercoui'se/'  Here,  however^  there 
exists  no  such  special  grouud.  On  the  contrary^  the  term 
'  gotraja'  being  used  in  the  text  of  Yajnavalkta,  after  the 
irords  *'  brothers  likewise  and  their  sons''  both  of  which 
denote  maleSy  must  be  concluded  to  mean  male  goiraja 
only  and  not  females.' — SmrL  Chan.  Chap.  XI,  Sect.  V, 
Clause  1  &  2. 

"  Again,  referring  to  the  Sruti  *  Females  and  persons 
deficient  in  an  organ  of  sense  or  member  are  deemed  in* 
competent  to  inherit,'  [which  Siiiti,  as  already  noticed,  is 
applicable  to  females  not  being  a  widow,  daughter,  or  the 
like,  whose  right  to  inheritance  has  been  expressly  declared 
by  law],  it  [the  Sruti]  will  be  found  reconcilable  with  the 
conclusion  that  the  complex  term  ^  gotraja '  is  a  compound 
of  two  terms  of  the  masculine  gender.  Whereas,  if  '  gotra- 
ja* were  considered  to  consist  of  two  terms  of  different 
genders,  namely,  the  masculine  and  feminine,  such  a  con- 
struction would  be  opposed  to  the  purport  of  the  Sruti. 
The  latter  construction  is  therefore  set  aside." — Ibid,,  CL  2. 

"  Accordingly,  BHisHTA-KiRA,  the  commentator  of  the 
sMrah  or  aphorisms  of  Apastamba,  construes  the  sMrah  : 
*'  The  father^  being  alive,  distributed  his  heritage  among 
his  sons  [pidrebhyaJi] ,"  as  signifying  that  heritage  was 
distributed  among  tlie  sons  alone  and  not  among  the 
daughters  also,  these  being  females/'*— /6ic?.,  CI.  4. 

"Under  the  rule  of  Grammar  'Brothers  [bhrdtarou] 
and  sons  [putvou,]  with   sisters  and  daughters,'  the  terms 

S4 
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*  dvhita  eha  Bxidpuirdh  cha'  [daughter  and  son]  form  the 
complex  term  *Putrou*  [sons],  by  the  omission  of  one  term 
and  retention  of  the  other  of  the  regular  compound  of  two 
species.  Though,  accordingly,  by  supposing  that  the  complex 
word  *piUrdh'  [sons]  in  the  phrase  'Among  his  sons  [ptttre- 
bhyah']  used  in  the  aphorism  above  quoted,  comprises  two 
terms  of  two  different  genders,  namely,  daughter  and  son,  it 
is  practicable  to  construe  the  passage  in  question  as  implying 
that  heritage  was  distributed  among  daughters  also,  yet  such 
a  construction  is  to  be  rejected  as  opposed  to  the  principle 
that  males  alone  are  competent  to  inherit  and  not  females, 
inculcated  by  the  Sruti,  '*  Females  and  persons  deficient  in  an 
organ  of  sense  or  member  are  deemed  incompetent  to 
inherit.'"— Smri  Chan.  Chap.  XI,  Sect.  V,  CI.  5. 

''Some  say:  ^gotraja  [gentiles]  are  the  paternal 
grandmother  and  relations  connected  by  funeral  oblations 
of  food  [aapindas]  and  relations  connected  by  libations  of 
water  [aamdnodaJcaa].  In  the  first  place,  the  grandmother 
takes  the  inheritance.  The  paternal  grandmother^s  succes* 
sion,  immediately  after  the  mother,  was  seemingly  suggested 
by  the  text — '  And  the  mother  also  being  dead,  the  father's 
mother  shall  take  the  heritage';  no  place  however  is  found 
for  her  in  the  compact  series  of  heirs  from  the  father  to  the 
nephew.  She  must  therefore,  of  course,  succeed  immedi- 
ately after  the  nephew,  and  thus  there  is  no  contradiction.' 
This  is  not  right.  Even  after  the  nephew,  there  is  no  place 
to  be  found  for  the  grandmother,  the  term  'gotraja'  im- 
mediately  following  the  term  nephew  in  the  compact  series 
of  heirs,  and  that  term  referring,  as  above  noticed,  to  Tnale 
gotraja.  Besides,  gotraja  (in  Sanskrit)  means  persons 
sprung  from  the  same  family.  But  a  grandmother  is  not 
one  sprung  from  the  same  family  with  the  deceased.  She 
was  born  in  a  different  family  and  had  connection  with  the 
family  of  the  deceased,  only  by  marriage.  She  can  not 
hence  be  called  a  '  gotraja/  This  much  is  sufficient  to 
refute  the  opinion  above  quoted.'' — Smri.  Chan.  Chap,  XI, 
Sect  V,  CI.  6. 

''YIjnayalkta,  it  must  be  understood,  has  used  in  his 
text  the  term  ^gotraja'  in  the  form  of  a  conjunctive  com- 
pound, as  he  has  done  the  term  *pitarou*  [parents]  in  the 
same  passage.    This  is  because,  as  between  both  the  parents^ 
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he  saw  no  ground  for  giving  precedence  to  one  over  the 
other^  BO  he  found  no  reason  among  gotrajas  for  selecting 
one  in  preference  to  another.  For  instance,  in  declaring 
that,  in  default  of  a  brother's  son^  the  son  of  the  grand- 
father succeeds,  what  reason  could  there  be  ?  None." — IhidL^ 
Clause  7. 

''  The  objector  here  asks  who  has  declared  a  grandfather's 
son  entitled  to  inheritance  in  supersession  of  a  grandfather? 
The  reply  is,  that  YiJNAVALKYA  himself  must  be  presumed 
to  have  so  declared  by  his  having  used  in  his  passage  the 
term  *gotraja'  [gentiles]  immediately  after  the  phrase 
'  brothers  likewise  and  their  sons/  The  separate  mention 
of  brothers  and  their  sons  while  they  are  comprehended  in 
the  term  *gotraja/  is  indicative  of  the  rule  that,  of 
the  descendants  severally  belonging  to  the  grandfather  and 
others,  only  two,  namely,  the  son  and  the  grandson,  are 
entitled  to  inheritance^  as  is  the  case  with  the  descendants 
of  the  father."— I&id.,  CI.  8. 

'•  ManUj  too,  propounds  the  same  principle  : — '  Whoever 
is  the  next  in  the  line  of  kinsmen  [aapinda],  to  him  the 
inheritance  belongs.  On  failure  of  such  kindre'd,  the  dis- 
tant kinsman  [jsahdya]  shall  be  the  heir,  the  spiritual 
preceptor  or  the  pupil.'" — Smri.  Chan.  Chap.  XI,  Sect.  V^ 
Clause  9. 

*'  On  the  strength  of  the  above  explanation,  it  must  be 
concluded  that  those  who  declare  that^  after  the  brother's 
son,  the  grandfather  succeeds,  that  on  failure  of  him,  his 
descendants  take,  and  that  a  similar  rule  is  to  be  observed 
in  the  case  of  the  great-grandfather  and  others,  are  ignorant 
of  the  true  meaning  of  the  text,  (para.  9,)  inculcating  an 
order  of  succession  different  from  that  ordained  by  the  text 
founded  on  reasoning.''— .Smri.  Chan.  chap.  XI,  Sect.  V, 
Clause  11. 

Consequently, — 

**  According  to  the  doctrine  prevalent  in  the  Drdvida 
School, — 

161.  The  order  of  succession  stands  as  follows  : —    VyavaiOd. 
On  failure  of  a  brother's  son,  the  son  of  the  paternal 
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grandfather  succeeds,  on  failure  of  him,  his  son  ; 
on  failure  of  him,  the  son  of  the  paternal  great-grand* 
father,  on  failure  of  him,  his  son ;  on  failure  of 
him,  the  son  of  the  great-great-grandfather,  on 
failure  of  him,  his  son ;  on  failure  of  him,  the  son 
of  the  father  of  the  great-great-grandfather,  on 
failure  of  him,  his  son  ;  on  failure  c^  him,  the  son 
of  the  last  sapinda*  on  failure  of  him,  his  son  ; 
on  failure  of  him,  the  son  of  the  first  samdno- 
daka,\  on  failure  of  him,  his  son.  A  similar  rule 
is  to  be  observed  in  regard  to  the  succession  of  the 
descendants  of  each  of  the  9ix\  samdnodakas  of 
the  higher  grade. — Smri.  Chan.  Chap.  XI,  Sect.  V, 
Clause  12. 

Ybihaspati  bearing  in  mind  all  the  above  principles' 
declares^§ — 

Vyatoiikd.  162,  ""Where  there  are  many  relatives  (jnd- 
tayah,)  remote  kindred  {sakuljfdh,)  and  cognate 
kindred  (bdndhavdh^)  whoever  is  the  nearest  of 
them,  shall  take  the  wealth  of  him  who  dies  with- 
out male  issue/'— J6ic?,,  CI.  13. 

Jndtayah]  Sapindas  or  kinsmen  connected  by 
funeral  oblations  of  food. — Ibid. 

8ikuLyaK\  Samdnodakas  or  distant  kinsmen  connected 
by  libations  of  water. — Ibid. 

*  A  Sapinda  is  a  kinsman  connected  by  oblations  of  food.  See  pest 

t  A  Samdnodaka  is  a  kindred  allied  by  libation  of  water  and  .«  more  re- 
mote than  a  iapinda  or  mtkuly^. 

t  Here  the  learned  Translator  of  the  SmriH-ckandrika  has  used  the  word 
*fiffe,*  but  I  do  not  know  how  that  can  be,  since  the  aamdnodakoM  are  of  seyen 
degrees  from  the  eighth  to  the  fourteenth  degree,  both  inclusive,  as  plainly 
appears  from  tbe  Smriii-ckhndrikd  (in  Sanskrit)  as  well  as  from  other  books. 
See  the  Succession  of  Samdnodakas  in  this  book  and  in  the  correvpondiog 
book  ia  SoMhrU  and  Urdu, 

§  Smri.  Ohm,  Chap.  XI,  Sec.  V,  01.  U 
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Aecordiv^to 
School,— 


Uu  dodrvae  prevalent  in  the  Mahratta 


163.  In  default  of  brother^s  sons,  succeed  tlie    ^y«w«<M. 
gentile    relations  (gotrq^'a)    mthin     the    seveBtli 
degree,  being  connected  bj  funeral  oblations  (;9opm- 

cio). —  Fyav.  Mayu.  Ohap.  IV,  Sec.  viii,  §  18. 

164.  The  first  among  these    is    the    paternal  'Va«»*«w. 
grandmother. — Ibid. 

According  to  this  text  of  Manu  :  ''  The  laother  abo  be- 
ing dead,  the  father's  mother  shall  take  the  heritage  [ou 
failure  of  brotbets  aad  nephews. J*  Even  though  she  is 
(here)  mentioned  immediately  next  to  the  mother,  still  she 
is  to  be  entered  at  the  end,  after  the  brother's  sons^  after 
the  manner  of  the  entry  of  (the  eraddha  for)  incidental 
persons  at  the  end,  (as  deceased  acquaintances^  &a,)  be- 
cause the  placing  her  in  the  middle  (is  iu  violation)  ,  of  the 
rank  fixedi  for  each,  as  far  as  brother^s  sons. — Ibid. 

165.  In  default  of  her,  comes  the  sisteir.*-^  J&u;2« 
Para.  19. 

Under  this  text  of  Maku:  "To  the  nearest  sapiTida 
(male  or  female),  after  him  in  the  third  degree^  the  inheri- 
tance next  belongs :''  and  this  of  YfiiHASPiLTl :  ''  Where 
many  claim  the  inheritance  of  a  childless  maa,  whether 
they  be  paternal  or  maternal  relations,  {sakulyah,)  ot  more 
distant  kinsmen  (bdndffiavah),  he  who  is  the  nearest  Cf  them 
shall  take  the  estate/'  And  (the  next  rank  is)  her'^,  both 
from  her  being  begotten  under  the  brother's  family  name, 
and  there  being  no  mrther  reservation  with  respect  to  the 
gentile  relationship  (gotrajatwa) :  it  does  not  particularly 
specify  the  same  gentile  kindred. — Ibid,,  §  19. 

166.  On   ISaJiLure  of  her,  the  paternal  grand*    Fya««u<A4. 
father,  and  half-tbrotber  are  both  to  shure  and  take 

it  (the  inheritance). — Ibid.,  §  20. 


Vyavcuihd. 


Reason  and 
Authority. 


♦  Vide  preeedento,  pp.  275,  467,  466—492. 
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Reaion. 


VyamMd. 


Vyawuikd. 


Their  propiDqaity  being  equal,  since  the  (deceased 
person's)  own  father  was  begotten  by  the  former  of  those 
two^  and  was  himself  the  begetter,  of  the  latter,  as  well 
as  of  the  deceased..  The  propinquity  being  similar,  and 
there  being  a  want  of  any  other  notice,  however  slight, 
beyond  the  order  of  the  text;  or  the  like,  therefore,  in 
other  cases,  we  must  act  even  thus.    For  this  reason, — ^ 

167.  In  default  of  these  two,  the  paternal 
great-grandfather,  the  father's  brother,  and  the 
sons  of  the  half-brother  shall  take  and  share  it  (the 
inheritance). — Ibid.^  §  20. 

168.  All  the  sapindas  and  samdnodakaa  follow, 
in  the  order  of  propinquity. — Ibid.,  §  21. 

They  are  (thus)  enumerated  by  Manu  :— "  Now  the  re- 
lation of  sapindaa  (or  men  connected  by  funeral  cake,) 
ceases  with  the  seventh  (a)  person  (or  in  the  sixth  degree 
of  ascent  or  descent,)  and  that  of  the  eamdnodakaa  or 
those  connected  by  an  equal  libation  of  water  ends  only 
when  their  births  and  family  names  are  no  longer  known/' 
ibid. 

(a)  The  seventh  must  be  understood  as  of  him  passed  awaj. 
Ibid. 


The  relation  of  sapinda  is  of  two  kinds:  1.  Through 
body  or  consanguinity,  and  2.  connection  by  funeral  cake 
(pi»da).t 

The  relation  of  sapinda  by  consanguinity  is  as  follows : — 

Belation  of     ^^^  relation  of  sapinda  is  by  connection  with  for  by 

Bopinda     by  Containing  a  portion  of)  the  same  body.    Thus  the  son 

congangninity.  having  sprung  from  the  body  of  his  father,  has  the  relation 

of  sapinda  (through   consanguinity)  with  his    father;  so 

also  with  the  paternal  grandfather  and  the  rest,  since  there 


*  VymL  Mark  Chap.  IV,  Sect  Tiii«  1 20. 
^  t  J>a.Mim.Seo.VI,^Z2. 
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exists  consanguinity  between  him  tnd  them  through  the 
father.  In  like  manner,  having  sprung  from  the  body  of 
the  mother,  he  bears  the  relation  (of  mpinda)  to  her,  also 
to  the  maternal  grandfather  and  the  r^st,  and  the  mother's 
brother,  sister,  and  the  rest,  by  reason  of  consanguinity 
through  the  mother ;  so  also  to  the  father's  brothers  and 
sisters  and  the  rest  (by  reason  of  consanguinity  through  the 
father :)  the  wife  commencing  to  be  of  th^  same  body  with 
the  husband,  (bears  the  sapinda  relation  t^  the  husband): 
the  brother  and  brothers  wife  likewise  coipmencing  reci- 
procally  to  be  of  the  same  body,  are  sapindaa  by  reason 
of  being  from  the  same  body.  Thus,  wherever  the  word 
'  sapinda*  is  (used),  there  consanguinity  must  be  known  to 
exist  directly  or  indirectly. — Miidkshari  Achdra  Adhydya, 
Sane.  pp.  5,  6.    See  Pardsara-mddhava,* 

The  Sapinda  relation  by  connection  of  the  funeral  cake 
is  described  as  follows : — 

According  to  the  Chandrikd^  Apardrka,  Medhdliihi,  BeUtion  of 
Mddhava  and  other  books,  the  eapinda  relation  arises  ^^^^^  ^^ 
from  the  act  of  presentation  (by  two  or  more  persons)  of  the  funeral  cake? 
oblation-cake  to  the  manea  of  one  and  the  same  individual* 
'' The  fourth  person  and  the  (two)  rest  share  the  remains 
of  the  oblations  wiped  off  with  kusha  grass,  the  father  and 
the  (two)  rest  share  the  funeral  cakes,  the  seventh  person 
is  the  giver  of  oblations ;  the  relation  of  sapindas  or  men 
connected  by  the  funeral-cake  extends  (therefore)  to  the 
seventh  person  (or  sixth  degree  in  ascent  or  descent).*' 
JUatsya-purdna.  It  should  not  be  said  that  a  paternal 
uncle  and  the  rest  (i,  6.,  brother's  son)  are  not  reciprocally 
aapindas,  since  the  same  ancestor  who  participates  in  the 
oblation  offered  by  the  uncle,  participates  also  in  that  offer- 
ed by  the  nephew.  If  any  one  of  those  ancestors  who 
participate  in  the  funeral  oblation  offered  by  one  individual 
be  also  the  participator  of  the  funeral  oblation  offered  by 
another,  then  all  of  them  become  saprndaa  to  each  other.f 


*  Fk2e  Precedents,  p.  511- 
t  If  the  panage  oontained  at  page  87  of  the  Select  Reports,  Vol.  Ill 
and  Guote^  tbereht>m  in  the  case  of  Amrita  Meyte  Debet  vs.  Lukhee  Narain 
GUidberhaty  (See  prec.  p.  611)  professes  to  be  a  translation  of  the  very 
StimkrU  passage  of  which  the  above  is  one,  it  must  be  erroneous. 
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Their  wires  also  are  sapindcta  by  reas(m  of  relationsbip 
arisiDg  from  their  right  to  associate  with  their  hasbands 
in  the  performance  of  the  shrdddhaa,  also  by  reason  of  its 
being  declared  in  the  Smriti  that  the  wife  becomes  united 
with  her  husband  in  the  presentation  and  participation  of 
oblation-cakes,  in  gotra,  and  impurity. — Nimoyoraindhu, 
Chapter  III,  Leaf  22. 

Premising  the  son,  son's  son  and  son's  grandson  (in   the 
male  line)  BoudhIyana  says  r— 

Relation  of  "  The  paternal  great-grandfather,  grandfather,  the  father 
aapinda  by  and  the  man  himself,  his  brothers  of  the  whole  blood,  his 
SneiS^wSte.  ^^^  ^V  *  ^oman  (wife)  of  the  same  tribe,  grandson  and  great- 
grandson  :  all  these  partaking  of  undivided  oblations,  are 
pronounced  '  aapindas/  Those  who  share  divided  oblations^ 
are  called  'sakulyas'.  Male  issue  of  the  body  being  in  esse, 
the  property  goes  to  them.''  The  meaning  of  the  (above) 
passage  is  this,— since  (the  fourth  person  or  the  proprietor) 
enjoys  the  oblation-cakes  presented  to  the  &ther  and  the 
two  next  ancestors,  as  being  the  participator  in  the  offerings 
at  obsequies;  and  since  the  son  and  other  descendants 
to  the  number  of  three  present  oblations  to  the  deceased ; 
and  he^  who,  while  livings  presents  an  oblation  to  an 
ancestor,  partakes^  when  deceased^  of  the  oblations  pre- 
sented to  the  same  person  ;  such  being  the  case,  the  middle- 
most (of  the  seven)  who,  while  living,  offered  food  to  the 
manes  of  ancestors,  and,  when  dead,  partook  of  the  offerings 
made  to  them,  became  the  object  to  which  the  oblations 
of  his  descendants  were  addressed  in  their  life-time,  and 
shares  with  them^  when  they  are  deceased,  the  food  wliich 
must  be  offered  by  the  daughter's  son  and  other  (surviving 
descendants  beyond  the  third  degree)-  Hence  those 
ancestors  to  whom  he  presented  oblations,  and  those  (de- 
scendants) who  presented  oblations  to  him,  partake  of 
the  undivided  offering  in  the  form  of  pinda  (food  at  obse- 
quies). Thus  the  persons  who  do  partake  of  such  offerings 
are  aapindds,  they  being  connected  by  the  same  oblation- 
cake.  But  one  distant  in  the  fifth  degree^  neither  gives  an 
oblation  to  the  fifth  in  ascent,  nor  shares  the  offering  pre- 
sented to  his  manes.  So  the  fifth  in  descent  neither 
gives  oblations  to  the  middle  person  who  is  distant  from 
him  in  .the  fifth   degree,    nor  partakes  of  the  offerings 
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made  by  him.  Therefore  three  ancestors  from  the  grand*' 
father's  grandfather  upwards,  and  three  descendants  from 
the  gratidson^B  grandson  downwards,  are  denominated  '  ea- 
hulyas*,  as  partaking  of  divided  oblations,  since  they  do 
not  participate  in  the  saiQe  oifering.  The  fifth  and  the  rest 
in  ascent  as  well  as  in  descent  are  called  aakulyaa,  because 
the  only  relation  they  bear  is  with  the  family  (kida)  of  the 
proprietor.  This  relation  of  sapinda  and  samdnodaka  is 
said  to  be  applicable  to  the  taking  of  heritage  by  reason  of 
its  being  mentioned  in  the  Section  on  Inheritance.  But  not 
in  impurity,  marriage,  and  the  like.  The  ancestors  sharing 
the  lepa  or  the  remains  of  the  oblations  wiped  off  with  a 
ku$ha  grass  are  also  sapindas  according  to  the  text  :-^*'  The 
fourth  ancestor  and  the  (two)  rest  share  the  lepa,  the 
father  and  the  ftwo)  rest  share  the  oblation-cake,  the 
seventh  person  is  the  giver  of  oblations :  the  relation  of 
aapinda,  or  men  connected  by  the  oblation-cake  extends 
(therefore)  to  the  seventh  person  (or  sixth  degree  of  ascent 
or  descent),^  and  according  to  this  text  also  ^*  The  relation 
of  the  sapindae  (or  kindred  connected  by  the  funeral  obla- 
tion) ceases  with  the  seventh  person/'  ^  The  aapinda  rela*- 
tion  ceases  with  the  person  above  the  fifth  in  the  maternal  line 
and  above  the  seventh  in  the  paternal  line ''.  This  text  of 
TijNAVALETA.  agreeing  with  the  above,  the  meaning  to  be 
explained  is  that  it  exists  in  the  seventh  person  and  ceases 
ivith  the  eighth,  /^c^  ^^''    *    .  <'  . 

"The  fourth  person  and  the  (two)  rest  share  the  lepa 
or  the  remains  of  the  oblations  wiped  off  through  kuma 
grass;  the  father  and  the  (two)  rest  share  the  oblation- 
cake;  the  seventh  person  is  the  giver  of  oblations;  the 
relation  of  sapindaa,  or  men  connected  by.  the  oblation-^ 
cake,  extends  (therefore)  to  the  seventh  person  (or  sixth' 
degree  of  ascent  or  descent).'^  It  should,  however,  be 
noticed  that  these  are  considered  aapindaa  only  in  the 
case  of  impurity  by  reason  of  a  kinsman's  death  ;^  but  in 
respect  of  inheritance,  (the  first)  three  are  as  eapindas  and 
(the  other)  three  as  aaJcvZyas.  See  Coleb.  Big.  Vol.  III,. 
(Lend.  Ed.),  p.  531. 

*  And  also  marriage. 
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SECTION  Vfl. 

On  THi  SirooESSiON  OF  GoQNATks  (Bahdhus). 

vyowuAd.     169.     In  default  of  getitiles,  the  cognates  are 
teirs. 

Authority.     On  failure  of  gek^tiles,  the  CDgtiates  ore  heirs.-^ifi&  In. 
Chap.  II,  Sect  Ti,  §  I. 

Cognates  are  of  three  kinds ;  related  to  the  person  him- 
self, to  his  father^  and  to  his  mother ;  as  is  decliured  by  the 
.following  text :-—"  The  sons  of  his  own  father's  .  sister^  the. 
sons  of  his  own  mother  s  sifter,  and  the  sons  of  his  own  ma- 
ternal uncle,  must  be  considered  as  his  own  cognatp  kindred. 
The  sons  of- his :  father's  paternal  aunt,  the  sons  of  his 
father's. materual  aunt^  and  the  sons  of  his  father's  maternal 
uncle,  must  be  deemed,  his  father's,  cognate  kindred.  The 
aons  of  his  mother^s  paternal  aunt,  the  sons  of  his  mother's 
maternal  aunt»  and  the  sons  of  his  mother's  maternal  uncle, 
must  be  reckoned  his  mother's  cognate  kindred." — Mit.  In. 
Chap.  II,  Seet  vi,  §  1. 

Avtteity.  '  V^CHASPATI  HiSBA : — In  default  of  kinsmen  allied  by 
&mily,  the  cognate  kindred  (^a^4^u)  shall  inherit^  as. 
stated  by  YiJNAVALKTA.  Cognate  kindred  are  of  three 
sorts,  namely,  a  person's  own,  his  father's,  and  his  mother's, 
who  are.  ^hus  specified.—*''  The  sons  of  his  own  father's  lis- 
ter,*" &c»t 

Anthoritj.  TysvisASDA  Bhatta  : — ^Cognate  kindred  are  described 
(as  follows)  in  a  difiTerent  SmHti,  according  to  their  order 
of  proximity.    ''The  son  of  his  father's  sister^:  &c.]| 

Authority.  ^^  ^^  distant  kinsmen  (sodaka)  exist,  then  come  in  the 
doenate  kindred  {bandkua),  who  are  thus  specified  ia  an- 
other ;Smri^: — "The  sons  of  his  own  father's  sister,  the 
sons  ^f  bis  own  mother's  sister,  and  the  sons  of  his  own 
mother's  brother,  must  be  considered  as  his  own  congate 

*  Vi.  Chi,  pp.  297,  298. 
t  The  rest  as  above. 
t  Smriti,  Chan,  Chap.  XI,  Sect  y.  CL  18, 14. 
II  The  rest  as  above. 


Digitized  by  VjOOQIC 


OK  THB  SUCCESSION  OF  CO0NATES.  195 

kindred.  The  boqs  of  his  father's  paternal  aunt,  the  sons 
of  his  father's  maternal  aunt,  and  the  sons  of  bis  father's 
maternal  uncle,  must  be  deemed  his  faihe^H  cpngate  li;inr 
dred.  The  sons  of  his  mother's  paternal  aunt,  the  sone 
of  hi3  mother's  maternal  aunt^  and  the  sons  of  his  i^othei^s 
maternal  uncle»  must  be  reckoned'  his  mother's  cognate 
kindred.  Here  the  order  (of  succesiiipn)  is  even  the  order 
of  the  text. — Y%w.  Majf&.  Chap.  lY,  Sect,  viii,  §  22. 

170.    The^e  inherit  according  to  the  order  of  vv^vM. 
thi^  {m>zimit7.     That   is  to  say,  first  the  da^ 
oeased's  own  handht$s,  in  their  default,  his  father's 
bandhu8,  mnd  &iling  them,  his  mother's  bandhtt^, 
take  the  inheritance. 

'    These^hould  inherit  according  to  their  order.  BJj^SitfBM,  Authoi%. 
is  of  the  same^pinioa — Vi.  Chi.j,  p.  198. 

-    Here  by  reason  of  near  affinity,  the  cognate  kindred  of    Authoriiir. 
the  deceased  himself,  are  his  successors  in  the  first  instance ; 
on  failupe  of  them,  his  father^s  oognate  kindred ;  or,  if  there 
be  Done^  his  mother's  cognate  kindred. — MU.  In.  Cbapi  U, 
Sect,  vi,  §  2. 

"  Cognate  kindred  are  described  according  to  the  order  ' 
of  their  propinquity .^'^•«-''  Here  the  order  (of  succession) 
is  even  the  order  of  the  text^t*^"  Tl^ese  should  succeed 
according  to  their  order/'J  From  these  passages  it  appears 
that  bandkus  of  each  kind  do  not  inherit  all  simultaneously, 
but  one  after  the  other  a^  enumerated  in  the  text.  Hence 
among  one's  own  baruiAtia  his. father's  sister's  son  succeeds 
in  the  first  instance,  next  his  mother's  sister's  son,  and  then 
his  maternal  uncle^s  son.  His  father's  bandhua  too  suc- 
ceed in  the  same  order,  and  so  do  his  mother's  bandku8.{l) 


AnnotatlonB. 

(1)    The  learped  TraDslator  of  the  SmrUirchandrikd  has,  accord- 
ingly given,  in  bis  Summary,  the  order  of  succession  of  every  one  of 

•  Bmri,  Ohm.  -(Sana)  p.  77,  bm  itsEngliah  tnnilatioii  ]». 
t  Fyar.  Mayk.  Chap.  IV,  Sect,  vii,  §  22. 
t  Vi,  Chi.  p.  198. 
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In  default  of  SamdnodaJcas  or  kinsmen  allied  by  libation 
of  water^  the  bandhtia  or  cognate  kindred  succeed*  The 
hcmdhus  are  of  three  kinds :  one's  own  bandhtis,  his  father^s 
bondhtis,  and  his  mother's  bandhus ;  as  described  in  a 
Smriti. — ''  The  sons  of  his  own  father's  sister,  the  sons  of  hid 
own  mother^s  sister,  and  the  sons  of  his  own  maternal  uncle, 
must  be  considered  as  his  own  cognate  kindred.  The  sons 
of  his  fatber^s  paternal  aunt,  the  sons  of  his.  father's  mater^ 
nal  aunt,  and  the  sons  of  his  father's  maternal  uncle,  n>ust 
be  deemed  his  father's  cognate  kindred.  The  sons  of  his 
mother's  paternal  aunt,  the  sons  of  his  mother's  maternal  aunt^ 
imd  the  sons  of  his  mother^s  maternal  uncle,  must  be  reckon* 
ed  his  mother's  cognate  kindred." — VL  Mi,  (Sans.)  p.  209. 

Manu  says — "  Then  on  failure  of  sapindas  and  of  their 
issue,  the  aakulya  (a)  shall  be  the  heir,  or  spiritual  precep- 
tor, or  the  pupil,  or  the  fellow-student  of  the  deceased/* 
Chap.  IX,  verse  187.— F«.  mi.  (Sans.)  p.  209. 

(a)  Here  by  the  term  aakulya  must  be  understood  kins- 
men of  the  same  gotra,  those  allied  by  libation  of  water 
(aamdnodaktia) ,  and  the  three  bandhus  (viz.,)  maternal 
uncle  and  tiie  rest.  The  term  '  bandhu*  in  the  text  of 
YAjnavalkya  is  also  indicative  of  the  maternal  uncle ;  as 
otherwise  the  result  would  be  that  the  maternal  uncle  and 
the  rest  would  be  omitted,  and  their  sons  will  be  heirs  while 
they  who  are  nearer  will  not  be  so :  this,  indeed,would  be 
a  great  piece  of  injustice  (1). — Vi.  Mi,  (Sans.)  p.  209. 

Thus  according  to  the  Vir-mitrodaya, — 

Vj/avatM.      171.    One's  own  maternal  uncle  inherits  as  a 
handhu  before  his  son  and  nephew,  and  so  do  the 


Annotations, 
the  abovementioned  handhta  jast  as  above  stated.  This  is  as 
follows :— <<  23.  The  son  of  the  father's  sister.  24  The  son  of  the 
mother's  sister.  25.  The  son  of  the  maternal  uncle.  26.  The  son 
of  the  father's  paternal  aunt.  27.  The  son  of  the  father's  mater- 
nal aunt.  28.  The  son  of  the  father's  maternal  uncle.  29.  The 
son  of  the  mother's  paternal  aant.  30..  The  son  of  the  mother's 
maternal  aunt. '  31.  The  son  of  the  mother's  maternal  uncle. — Smri* 
Chan.  p.  198. 
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fathei^s  maternal  uncle  and  mother's  maternal  uncle 
before  their  sons  and  nephews,  respectively.* 

The  author  of  the  Virmitrodoya  having  oDumerated  a3 
bandkuB  the  three  materaal  uncles  in  their  proper  places, 
and  the  author  of  the  Vivdda-chintdmani  h&,ving  recog;^ 
nised  the  heritable  right  of  the  maternal  uncle  and  the  rest 
in  default  of  the  remotest  aakutya^f  it  appears  that  accord- 
ing to  their  opinion  the  foregoing  text  mentioning  bandhus, 
does  not  give  an  exhaustive  list  of  them^  but  only  shows 
that  they  are  of  three  descriptions. 

And  it  having  been  so  written  in  the  Vira-mitrodoya  which 
is  held  to  be  an  exposition  of  what  may  have  been  left 
doubtful  by  the  Miidkahard  and  declaratory  of  the  law  of 
the  Benares  school,  the  Honorable  Judges  of  the  High 
Courts  in  India  and  the  Lords  of  the  Judicial  Committee  of 
the  Privy  Council  have  determined  that — 

172.    The  text  respecting  bandhua,  cited  in  the  yifavatihd. 
MUdkshardl  does  not  give  an  exhaustive  list  o£ 
them  but  is  simply  illustrative  of  the  proposition 
that  there  are  three  classes  of  bandhus,  that,  conse- 
quently, the  maternal  uncle  and  the  rest,  and  also  the 


Annotations. 


171.  In  this  series  no  provision  appears  to  have  been  made  for 
the  maternal  relations  in  the  ascending  line ;  but  VIchaspati 
MiSBAy  in  the  VitddcHshintdmani,  assigns  to  '  the  maternal  un- 
cle and  the  rest  (mdtulddi)^^  a  place  in  the  order  of  succession  next 
to  the  gamdnodahas ;  and  Mitba  Misra,  in  the  Vira-^Urodoya^ 
expresses  his  opinion,  that  as  the  maternal  nncle's  sou  inherits, 
he  himself  should  be  held  to  have  the  same  right  by  analogy. — 
Note  by  Sir  W.  Macnaughten. 

*  Vide  Precedents,  pp.  522— 52S. 
•t  See.  Yi.  CkL  p.  299^  and  post^  P*  205. 
t  Antey  page  194; 
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fsither's  daughWs  son  and  the  rest  are  entitled  tD 
inherit  as  bandhu8  in  the  order  pf  propin^iiitiy.* 

Vjfowutkd.  173.  Of  the  kinsmen  (}na^i8),  distant  kinsmen  (#aiti»- 
lyas),  and  cognate  kindred  {bandhus),  in  default  of  one 
that  stands  nearest  (in  the  order  eziHressly  given)^  those  who 
are  somehow  nearer  are  preferable.t 

Because  it  has  been  dedared  by  Goutama  :^^  Let  those 
take  the  inheritance  who  give  the  funeral  cake  (pinda),  who 
are  of  the  same  gotra,X  or  who  are  sprung  from  the  same 
Bjsri.— Vide  SmH.  Chan.  Chap.  XI,  Sect  v,  CL  16. 


SECTION  VIII. 

On  Sncc£SBioN  op  the  Sfibttuaii  Pebgeftob, 
AKB  THE  Best* 

t^voiikd.  174.  In  default  of  the  cognate  kindred^  the 
spiritual  preceptor  [A'chdrya  (o^],  inherits,  on  fei- 
lure  of  him,  the  pupil  [Shishya  (&)].§ 

Authority.  .  If  there  be  no  cognate  kindred  {bandhu9),\\  the  epiriiaal 
preceptor^  on  failure  of  him  the  pupil,  inherits,  by  tne  text 
of  Apastamba  :  "  If  there  be  no  maie  issue,  the  nearest 
kinsman  inherits :  or,  ia  default  of  kindred,  tha-preeeptor ; 
or,  failing  him,  the  disciple.'' — MU.  In.  Chap.  II,  Sect, 
vii,  §  1. 

Vj^anattkd.  .  In  default  of  cognate  kindred,  the  preceptor ;  on  failare 
of  him,  the  pupil ;  by  this  text  of  Apastamba  :  "  If  there  be 
no  male  issue,  the  nearest  kinsman  inherits ;  or,  in  default 

*  Vide  Precedents,  pp.  505^588. 
t  Smru  Ok<m,  Saas.  p.  77.    See  Krishna  Swiimi  Iyer's  tranaUtioa,  p.  19T. 
t  From  the  same  raoe  or  general  family. 
S  Vide  Firecedente  pp.  ff89~Ml. 
II  The  origioal  of  this  much  is  "  Btmdk6ndm(Mdv6  *'  the   transUtion 
of  which  is  as  above  py^    ^*  Colebcooke,  hoveter,  has  lendied  it 
by  *'  If  there  be  no  rdafioiia  of  the  deceased." 
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erf    kindred,    the  preceptor;   or/ failing    bim,    the    diaci- 
pie. — Fyov.  BlayiJi^  Chnpi  IV,  Sect  viii,  §  26. 

If  it  be  asked  who  inherits  in  default  of  fancZ^ti^,  TijNA- 
vALKYA  says — ^'A'papil,  and  a  fellow-^student."  Add  to 
these  the  words— ''ti^e  the  inheritance.'^ — Smri  Chan. 
Chap.  XI,  Sect,  vi,  CL  1. 

It  is  to  be  understood  here  that  the  preceptor  himself 
-was  not  specifically  mentioned  in  the  above  text,  as  it  was 
uoneeeseaiy,  seeing  that  a  preceptor  was  entitled  to  more 
legard  than  a  pupi^  that  since  mention  has  been  made  of 
the  pupil  himself  in  the  line  of  heirs,  the  preceptor,  on  the 
analogy  of  the  loaf  and.  staff,*  takes  of  course  precedence 
before  the  pupil,  and  succeeds  to  the  deceased's  .property 
in  default  of  bandku8.—8mri.  Chan,  Chap.  XI,  Sect,  vi. 
Clause  4. 

(a)  The  spiritual  preceptor  is  he  who  instniots  his  pupil  after 
investing  him  with  the  holy  thread,  whence  is  he  denominated 
A'iMrya.    See  Coleb.  Dig.  Vol.  Ill,  pp.  533,  534. 

(&)  He  is  a  pupil  on  whom  the  deceased' caused  the  ceremony 
e€  Upa-naymna  to  be  performed  and  to  whom  be  taught  thi^ 
Feitea— iSnri  Chatk  C!hap.  XI|  Sect,  vi,  CL  2. 


Authority. 


pUpil^     the      fellow-    FymwKW. 


172.    In   dafault    of  the 
ttadent  (o)' becomes  the  heir. 

If  there  be  ho  pupil,  the  fellow-8tud(eDt(c)  is  the  succes-  Authority. 
son— Jlli«,  In.  Chap.  II,  S^ct  vii,  §  2.  . 

In  default  of  the  pupil,  the  felldw-stadent  is  the  successor:  Authority. 
Vyav.  Mttyid.  Chap.  IV,  Sect.  vii,.§  25. 

On  failure  of  the  pupil,  the  fellow-student  takes  the  Authority. 
inheritance.— ri.  Mi.  (San&)  p.  209. 

(c)  He  who  received  his  investiture,  or  instruction  in 
leading  or  in  the  knowledge  of  the  sense  of  scripture,  from 
the  same  preceptor,  is  a  fellow-8tudent.-«l/t^.  Chap.  II, 
Sect,  vii,  para  2. 

*  TIm  wMaocor  «f  the  loaf  and  staff]    To  gnaw  the  staff  wm  difficult    ■ 
for  a  rat;  bul;^  if  that  was  aooompUahed,   the  eating  of  ^e  loa^  which 
was  attached  to  it,  was  easy.    So  in  other  cases,  aooording  to  the  drcunu- 
tanoes  of  them,  if  on6  of  associated  things  be  true,  the  oilier  may  be  rightly 
inferred.— Ann.  CAoit.  Chap.  XI,  Sect  vi,  wM. 
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(c)  He  is  a  fellow-student  who  acqaires  his  learning  (it» 
the  Vedas)  from  the  same  preceptor  (as  the  deceased). — 
Smri.  Ohan.  Chap.  XI,  Sect,  vi,  CL  3. 

Vyawuihd.  173.  In  default  of  heirs  as  far  as  the  fellow- 
student;  some  venerable  Brdhmana  learned  in  the 
Vedas  {Srotriya)  inherits  the  property  of  a  Brdk^ 
ifnana* 

Authority.  If  there  be  no  fellow-student;  some  learned  and  vener^ 
able  priest  should  take  the  property  of  a  Brdhmana,  under 
the  text  of  Goutama:  ''Venerable  priests  should  shard 
the  wealth  of  a  Brdhmana,  who  leaives  no  issue."— -if$^; 
In.  Chap.  II,  Sect,  vii,  §  3. 

Authority.  Maku  :— On  failure  of  all  those,  the  lawful  heirs  are  sucb 
Brdhmanas  as  have  read  the  three  Vedas,  as  are  pure  in 
body  and  mind,  as  have  subdued  their  passions.  Thus  virtue 
is  not  lost. — Ibid.  §  4. 

Authority.  If  it  be  asked  who  succeeds  in  default  of  a  fellow-stud^ ty 
Manu  declares '' On  failure  of  all  those,  the  lawful  heirs 
are  such  Brdhmanas  as  have  read  the  three  Vedas,  as  are 
pure  in  body  and  mind,  and  as  have  subdued  their  pas- 
sions. Thus  virtue  is  not  lost.  The  property  of  a  Brdk- 
mana  shall  never  be  taken  by  the  king,  lliis  is  a  fixed 
law.'* — Smri.  Chan.  Chap.  XI,  Sect,  vi,  CI.  5. 

Authority.  In  default  of  the  pupil,  the  fellow-student  is  the  suc- 
cessor; in  default  of  him,  a  SrotHya,  from  the  text  of 
Goutama  .-  **  Venerable  priests  (&rotr%ya)  should  share  tb^ 
wealth  of  a  JBra/tmanawho  leaves  no  issue. — Vyav,  MayA. 
Chap.  IV,  Sect,  viii,  §  25. 

Vffmadkd.  174.  In  default  of  a  venerable  JBrdhmana 
learned  in  the  Vedas^  even  any  other  JBrdhmana 
is  entitled  to  inherit  the  property  of  a  ^dhtnana^ 
hut  not  the  king. 

Authority.  In  default  of  such  an  one,  any  other  Brdhmana,  by  reason 
of  this  text  of  KAtyItaka  :  "  But  in  default  of  all  those, 
the  lawful  heirs  are  such  Brdhmanas  as  have  read  the  three 
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ViedUf  9$  Bxe 'pnre  (in  body  and  mind),  as  have  subdued 
thei/  passion3»  Thus  virtue  is  not  loAt'*—Vyva.  May&. 
Chap.  IV,  Sect,  viii,  §  26. 

In  default  of  a  Brdhmana  possessing  the  qualifications    Authority, 
above  described,  NiRADA,  referring  to  the   king,  says,  "  If 
there  be  no  heir  of  a  Brdhmana*^  wealth,  on  his  demise,  it 
mngt  be  given  to   a  Brdhmana.    Otherwise,   the  king  is 
tainted  with  sin.''— iSfmri.  Chan.  Chap.  XI,  Sect,  vi,  CI.  6. 

For  want  of  such  successors,  any  Brdhmana  may  be  the  Authority. 
heir.  Never  shall  a  king  take  the  wealth  of  a  priest ; 
for  the  text  of  Manu  forbids  it :  '^  The  property  of  a 
Brikmana  shall  never  be  taken  by  the  king;  this  is  a  fixed 
law.**  It  is  also  declared  by  NIrada  i  "If  there  be  no  heir  ' 
of  a  Brdhmana'a  wealth,  on  his  demise,  it  must  be  given  to 
a  BrdhTTiana,  Otherwise  the  king  is  tainted  with  sin.'^ 
MH  In.  Chap.  II,^3ect.  vii,  §  5. 

In  default  of  heirs  as  far  as  the  fellow-student,  some    Authority, 
venerable  Brdhmana  learned  in  the    Vedas  should  first 
take  the  property  of  a  Brdhmana,  and   on  failure  of  him, 
any  Brahmama  should  take  it. — Vi.  JUL  (Sans.)  p.  209. 

175-    But  the  property  of  a  Kshatriya  or  other    i>w«<*a 
person  of  an  inferior  tribe  should  be  taken  by  the 
ong  on  failure  of  heirs  down  to  the  fellow-stU'- 
dent  in  theology. 

Bat  the  king,  and  not  the  priest,  may  take  the  estate  of    Authority, 
a  Kthatriya  or  other  person  of  an  inferior  tribe,  on  failure 
of  heirs  down  to  the  fellow-student, — MU.  In.  Chap.   II, 
Sect  vii,  §  6.    So— 

Maku  : — But  the  wealth  of  other  classes,  on  failure  of    Authority, 
all  (heirs),  the  king  may  take. — IMd. 

In  default  of  a  fellow-student,  the  king  should  take  the  Authority, 
property,  excepting  that  of  a  BrdhTnana,  because  the  text 
of  Vashistha  (already  cited)  after  stating  the  succession 
of  heirs  down  to  the  fellow^student,  declares-^''  On  failure 
of  him,  the  property,  excepting  that  of  a  Brdhmana,  goes 
to  the  king.— F<.  Mi.  (Sans.)  p.  209. 
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Authoritj, 


Authority. 


Authoriij.  Th'e  ^propfeity  shotild  be  tiak6n  by  the  kiiog  ^rt^pWtaJt 
tbat  of  k  BrdJitntiVta,  )U)  ^ys  MaInu  :-^^' The  "mBiMtk  ^4 
Brihmana  shall  never  be  taken  as  an  *€9^7tJtat  by  the  Iftig : 
thig  is  the  fixed  law  ;  but  the  wealth  of  the  other  classesy  on 
faiture  of  all  heirs,  the  kin^  may  take.  D^vALA  (aleto  ftStys): 
"'  in  'every  icase,  th6  king  may  tttke  thd  property  of  ja  stib- 
ject  dying  without  an  heit^  elc^pt  the  estate  of  a  BirSh- 
irutna;  for  the  property  of  a  BtdhifMina  dying  Iriffabut 
an  beir  (a)  must  b6  given  to  the  learned  priiefets". — V%,  Cfci. 
page  298. 

f  a>  WUkmd  m  keir.^^'^MA  wkhOat  <hie  l?he  is  «Dftitled  %6 
Inhtoita(ne6:^/6ui 

On  the  demise  of  a  person  belonging  to  ai\y  etlier 
class  than  that  of  Brahmana,  Manu  says  with  respect  to 
his  property — -^^  But  the  wealth  o^  the  other  classes,  on 
failure  of  all  (heirs),  the  kii^  may  take." — Smri.  ChoA, 
iSan«.p.  78.Eng.p.  201. 

Vmhaspati  : — ^The  "king  takes  the  property  of  tLoae 
Kahatriyaay  Voiahyaa.  and  ShiiAraie,  who  leave  no  soi^  aor 
wife,  nor  brother,  for  he  is,  indeed,  lori  of  afl. — i^i.  CkL 
page  198.     Vyav.  May^.  Chap.  IV,  Sect  viii,  §  27. 

At  pr^ent,  however,  tfefe  l^top^^  {^f^  BrcStmo^naiiUo 
is  taken  kff  tlie  ^overciign  power  in  Balfah  Itfdiac  Thfe 
reason  assigned  for  ^taking  such  propelrty  wiil  b6  sosn  hi  ^ 
Privy  Council  Decision  printed  at  page  5S4  of  "Ifae 
Precedents. 

After  premising  tha^  in  default  o'f  all  (heini)  tlie  eslate 
gocis  to  the  king,  !N1bAX>a  says ;  '^Exlcepting  the  wealth^ 
a  Brd!hiMlt(i,  biit  a  kilig  iiltt^titive  to  his  duty  shall  allot  a 
maintenance  to  the  wives  of  the  deceisMed(fc).  ^isis 
declared  to  be  the  rule  of  inheritance."'— rifie  SmrL  Chan, 
Chap.  XI, 'Sect  vi,  CI.  7. 

(h.)  To  the  wives  of  the  deoeased,^  To  the  wives  of  the 
dfeceaded  oWner  of  Ihb  property,  not  being  a  ^Br^Omana^  and 
which  tirives  are  incompetetit  to  Inherit  liis  property. — Ibid. 

Heire  it  is  to  be  iremarked  dunt^^^ 

Fyovoiti^  17^-  Among  the  Shudras  ihwd  is  nekher 
spiritual  preceptor^  nor  pupil,  nor  student  in  theo- 
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logy^  they  having  no  access  to  the  VedM ;  conse- 
quently,  the  king  may  take  the  property  of  a 
Shudra  who  die(}  without  leaving  heirs  down  to  the 
handhua. 

The  orders  of  succession  according  to  the  prevalent 
doctrines  'of  the  four  different  schools,  as  well  as  the  differ- 
ences existing  between  them,  will  be  seen  at  one  glance  by 
looking  at  the  table  set  out  in  the  four  pages  next  following. 
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The  foregoing  is  tJie  order  of  succession  to  the  propertp 
which  was  held  in  severalty  by  a  man  separated  from  hts 
co-heirs  and  not  subsequently  re-united  with  them. 

VyawuiJid,  177.  The  same  is  also  the  order  of  succession 
to  the  sole  property  of  a  man  or  to  that  which  was 
separately  acquired  by  him,* 


Buoceaaioiif 


The  following  are  the  orders  of  succession  given  by  &e 
European  compilers  or  writers  of  Digests  of  Hind'&  law. . 

Of  theee,  the  order  of  succession  set  out  in  Sir  W.  Mac* 
naghten's  work  on  Hindti  law  is  as  follows : — 

M«oiiaghten*fl      '*  According  to  the  law  as  current  in  Benares,  in  xlefault 
»?^-5?l     of  the  son,  and  son's  son,  and  grandson,  the  widow  ( suppos- 
»,A««.-,«-     ing  the  husband's  estate  to  have  been  distinct  and  separate) 
succeeds  to  the  property  under  the  limited  tenure  above 
specified.    But  if  her  husband's  estate  was  joint,  and  held 
in  co-parcenarjj  she  is  only  entitled  to  maintenance.'^ 

''  In  default  of  the  widow,  the  maiden  daughter  inherits,  in 
her  default,  the  married  indigent  daughter,  in  her  default, 
the  married  wealthy  daughter.  Then  the  daughter's  son. 
But  the  Vivada-chandra^  Vivdda-ratndkwra,  and  Vtvado" 
chintimani,  authorities  which  are  current  in  Mithila,  do 
not  enumerate  the  daugther's  son  among  the  series  of  heirs.t 
The  mother  ranks  next  in  the  order  of  succession,  and  after 
her  the  father.  In  default  of  him  brothers  of  the  whole*- 
blood  succeed,  aod  in  their  default,  those  of  the  half- 
blood.''t 

*  See  ante,  pp.  SO,  31, 115,  and  Freoedenta,  pp.  81,  244—251,  448. 

t  This  Is  not  quite  correot^  inasmuch  as  the  Vwdda-MHtitnani,  baYing 
reoogniaed  the  heritable  right  of  the  daughter's  son  has  placed  him  after  the 
father.  See  anU  p.  162,  and  P.  a  Tagore's  tranalataon  of  the  Vwdda-MmS' 
mani,  p.  899. 

It;  According  to  the  commentary  of  BIlam-bHatta  the  daughter's  daughter 
inherits  after  the  daughter'a  son ;  but  this  is  not  the  reeeived  opinion. 
BalXm-bhatta  is  (also)  of  opinion,  that  brothers  and  sisters  should  inhsHt 
together ;  but  this  doctrine  (too)  is  not  reoeived.— Note  by  Sir  W.  Macoau^ 
ten. 
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"  In  their  default,  their  sons  inherit  succesaively.*  Then 
the  paternal  grandmother  \f  next  the  patemi^l  grandfather ; 
the  paternal  uncle  of  the  whole-blood,  of  the  half-blood, 
their  sons  successively;  the  paternal  great-grandmother;^ 
the  paternal  great-grandfather,  his  son  and  grandson,  sue* 
cessively;  the  paternal  great-grandfather's  mother;^  his 
father,  his  brother,  his  brother's  son.  In  default  of  all  thescj 
the  aapindaa  in  the  same  order  as  far  as  the  seventh  in  de- 
gree, which  includes  only  one  grade§  higher  in  the  order  of 
ascent  than  the  heirs  above  enumerated.  In  default  of 
aapinda^,  the  samdnodaka^  succeed ;  and  these  include  the 
above  enumerated  heirs  in  the  same  order  as  far  as  the 
fourteenth  degree. ||  In  default  of  the  samdnodakas,  the 
Bandkus  or  cognates  succeed.  These  kindred  are  of  three 
descriptions,  personal,  paternal,  and  maternal.  The  personal  • 
kindred  are,  the  sons  of  his  own  father's  sister,  the  sons 
of  bis  own  mother's  sister,  and  the  sons  of  his  own  maternal 
uncle.  The  paternal  kindred  are,  the  sons  of  his  father's 
paternal  aunt,  the  sons  of  his  father's  maternal  aunt,  and 
the  sons  of  his  father's  maternal  uncle.  His  maternal 
kindred  are>  the  sons  of  his  mother's  paternal  aunt,  the 
sons  of  his'  mother's  maternal  atint,  and  the  sons  of  his 
mother's  maternal  unclclT  In  default  of  them,  the 
Achdrjya  or  spiritual  preceptor,  the  pupil,  the  fellow-student 

•  Aoooordiag  to  BjllXu-bhatta,  brotheilB'  daughtehi,  and  blrothen'  sona 
inherit  together ;  but  neither  is  thia  opinion  followed. — Ibid. 

f  Sr/kaba  AcbIkya  maintains  that  the  brother's  grandsons  have  a  title  to 
the  succession  in  default  of  the  brother's  sons ;  and  dis  opinion  is  also  held 
by  the  author  of  the  VivMp^handrikdt  but  by  no  other  authority  (see, 
however,  anie,  p.  178);  and  there  is  the  same  difference  of  opinion,  as  to 
the  relative  priority  of  the  grandmother,  as  has  been  noticed  in  the  case  of 
the  father  and  mother. — Ibid. 

t  The  Same  difference  of  opinion  ensts  in  this  case  also. — Ibid, 

S  Not  one,  but  two  grades  higher,  because  there  are  six  degrees  of  tapindoM 
be^dcB  the  giver  of  the  pAnda,  who  being  added  to  then^  completes  the  seventh 
degree.    See  a»te,  pp.  184, 191^103. 

li  The  term  Ooiraja  (or  gentfies)  has  been  defined  to  signify  wipindai  and 
Sdtmdnodahu  by  BIlaH-BHatta.  and  in  the  Subodhini,  &c. 

%  See  Mitdkthard  page  852.  In  this  series,  no  provisioii  appears  to  have 
been  made  for  the  maternal  relatiotis  in  the  ascending  line  ;  but  VIchaspati 
IfiSBA  in  the  Vivddci-chintdmanif  assigns  to  '  the  maternal  uncle  and  the 
reat,  {JUdtoolddiyy  a  place  in  the  order  of  succession  next  to  the  Scandno- 
ddhoM ;  and  MitbaMibka,  in  the  VirormUrodayOf  expresses  his  opinion,  that ' 
as  the  maternal  uncle's  son  inherifaB,  he  himself  liiould  be  held  to  have  the 
same  right  by  analogy.^1  Mac,  H.  L.  p.  84,  note. 

27 
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hi  theology,  learned  Brdhmin^;*  and  lastly,  ahrays  ex^ 
oiepting  the  property  of  Brdhinins,  the  estate  escheats  to 
the  ruling  power/'— Macn.  H.  L.  Vol.  I^  pp.  32 — 84. 

After  the  above,  he  says: — ''The  order  of  soooessioa 
agreeably  to  the  law  current  in  the  South  of  India,  doea  not- 
cupptar  ta  differ  from  that  of  Benares/'t 

Lastly,  the  learned  compiler  writes  as  follows  \ — 

"In  the  VyavahAror^may^ha^  an  authority  of  great 
eminence  in  the  West  of  India,  considerable  deriation  from 
the  above  order  appears;  and  the  heirs,  after  the  mother, 
are  thus  enumerated.  'The  brother  of  the  whole-bkHxl, 
his  son,  the  paternal  grandmother,  the  sister,!  the  paternal 
grandfather,  and  the  brother  of  the  half-blood,  who  inherit 
toeether.§  In  default  of  these,  the  dopindaa  and  M/mdnth' . 
dava$  and  BaTidhna  inherit  successively,  according  to  their 
degree  of  proximity/' — Macn.  H.  L.  VoL  I,  p.  35. 

Mr.  Elberling,  although  treating  of  the  Hindfi  law  a& 
current  in  the  Mithil&,  Bengal  and  Benares  Schools,  has 
given  the  order  of  succession  cniefly  according  to  the  Daya- 
kramor-mingraha  of  SaiKBisHNA  TABK^LAKKiaA,  a  Bengal 
authority. 

Sir  T.  Strange  has,  in  hi&  work  on  HindA  law,  staled 
the  Ordo  succesaionia  in  so  confused  a  manner  that  it  is 

*  After  Idarned  BrahmiiM^  oommon  Bnhmina  ahoulcE  inlierit.  Horaovw; 
Brakmim  u^eiit  only  the  property  o£  Bnlimiiie,  luid  not  of  periMiu  of 
any  other  clase  wbow  property  goee,  by  escheat^  to  the  mliag  power. — 8e» 
ante,  pages  200—203. 

t  TMb  ia  not  correct,  since  the  order  of  saooeeBion  of  the  Drdvida  aohool 
diifers  vastly  and  materially  from  that  of  the  Benares  school,  as  wlU  be 
seen  by  CDllating  them  in  the  table  given  at  pages  204—207* 

t  The  Bombay  Reports  Tol.  ii  page  471  exhilnt  a  case  demonstratiw  of 
the  sister's  right  aooording  to  this  doctrine,  and  in  a  suit  between  two  coiini» 
for  the  pt^perty  of  their  maternal  uDde,  it  was  held  that  neither  had  any 
right  daring  the  lifetime  of  their  uncle's  sister.  There  is  another  similar  ease 
itt  Vol.  i,  psge  71.  But  this  admission  of  the  sisters  seems  peculiar  to  the 
doctrine  followed  in  that  side  of  India.  See  Colebroc4e  cited  in  Stnu  H.  L 
Yol.  il     (Ist  Ed.)  p.  262.— Note  by  Sir  W.  Macnaughten. 

§  After  this  there  is  another  deviation  which  has  been  omitted*  though  it 
ought  to  have  been  noticed,  namely,  "  in  default  of  the  grandfather  andhalf« 
brother,  the  paternal  great-grandfather,  paternal  uncle,  and  haIf-brother*8 
son  inherit  together."  Then  come  in  the  sapindatf  $amdnodaka9  and 
Bandhui,  Vidt  Fyav.  May4i,  Chap.  IV,  See.  till,  §  20,  and  ante,  pp.  189,  190. 
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i^poaelble  to  fiod  out  therefrom  the  full  and  correct  order 
of  succession  according  to  any  school  of  Hindii  Law.  All 
that  cam  be  gathered  therefrom  on  a  careful  perusal  of  the 
pages  of  his  work  devoted  to  ibe  above  subject^  is  as 
IoUowa:— 

According  to  the  Hindii  law  as  current  in  the  Be- 
nares or  any  other  school,  except  that  of  Bengal, — the 
son,  son^s  son,  and  his  son  inherit  successively,  then  comes 
the  widow,  on  failure  of  her,  daughters  inherit,  the  single 
(though  there  should  be  one  of  that  descriptiou,)  taking 
the  whole  of  the  inheritance  first,  to  the  exclusiou  of  the 
feat  duriog  her  life.  The  single  having  enjoyed  it,  it  next 
vest^  in  the  married  ones.— Fids  Stra.  H.  L  Vol.  Ij  pp.  124, 
128  and  188. 

In  southern  India,  widowed  daughters  if  nnendowed,inberit 
before  endowed  married  daughters.*  In  default  of  daughters 
their  sons  inherit  On  failure  of  these  the  parents  inheritf 
la  default  of  parents,  the  brothers  come  in,  the  whole- 
brother  taking  in  the  first  instance,  then  the  half-brother. 
The  liae  of  brothers  being  exhausted,  their  sons  succeed, 
the  whole  being  preferred  to  the  half-blood.  The  sons  of 
nephews,  or  grand-nephews,  next  take,  but  here  succession 
io  the  male  line  from  the  father  direct  stops,  the  great- 
grandson  being  too  distant  in  degree  to  present  oblations-l 
And  failing  heirs  of  the  father  down  to  the  great-grand^ 
son,  the  inheritance  devolves  on  his  daughter's  son.§ 
FaiHng  issue  of  the  father,  inheritance  continues  to  ascend 
npwaids  to  the  grandfather,  and  great-grandfather.  The 
grandmother  and  great^grandmother,  the  latter  being 
preferred  in  time  by  those  who  contend  for  the  precedence, 
in  ^nocessipn  to  the  mother  before  the  father ;  descending 
also  downwards  to  their  respective  issue,  including  daugh- 
ter's sons,  but  not  daughters. II — Vide  Ibidem  pp.  139— >148. 

*  This  is  not  quite  oorreet    See  8mri,  Chan,  Chap.  XI,  Sect,  ii,  CI.  20—28. 

t  But  ii  k  not  oleerly  stated  which  of  them  Bucoeeda  fint^  according 
io  the  Benares  and  any  other  school  (Bengal  excepted). 

t  See,  however,  anU^  page  178. 

i  This,  it  must  be  said,  is  according  to  the  Bengal  law,  since  according  to 
the  law  ol  any  other  country  a  father's  daughter's  son  does  not  inherit  be- 
foro  the  gentiles  (gotnufaj. 

Ii  Thu  also  is  wrong  for  the  above  reason. 
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The  learned  compiler  does  not,  after  this,  mention  the 
succession  of  any  of  the  further  heirs^*  but  states,  as  follows, 
his  grounds  for  not  doing  so.  "  But,  in  proportion  as  the 
claim  becomes  remote,  it  varies  in  particulars  with  different 
schools  and  authors ;  the  details  of  which,  being  beyOnd  thd 
scope  of  a  work  so  gener^  as  the  present,  recourse  mast 
be  had  tQ  the  summary  of  SRisBiSHN^.,  and  especially 
to  the  two  translated  treatises  on  the  subject,  with  notes  and 
remarks  of  their  learned  translator!  as  well  as  to  the 
*'  Digest,"  especially  oi^  the  law  of  successior^t** — HHd^, 
page  48, 

Immediately  after  the  above,  be  writes :— r^Jn  default  of 
natural  kin,  the  series  of  heirs,  in  all  the  classes,  that  of  the 
£r£hmin  excepted,  terminates  with  the  preceptor  of  thd 
deceased,  his  pupil,  his  priest  hired  to  perform  sacrifices, 
or  his  fellow-student,  each  in  his  order ;  and  finally,  failing 
all  these,  the  lawful  heirs  of  the  Kehktriya,  Voiehya  and 
ShUbdra,  are  learned  and  virtuous  Br&hmins, — a  description, 
however  special,  yet  too  comprehensive  to  be  consistent 
with  the  right  of  escheat  for  want  of  heirs,  in  the  king, 
and,  therefore,  has  been  narrowed,  in  construction  to  such 
as  reside  in  the  same  town  or  village. — Failing  all  pre- 
ceding claimants,  the  property  of  any  of  the  inferior  classes 
vests,  by  escheat,  in  the  king :  who,  as  with  us,  may  be 
said  to  be,  in  this  respect,  ultimuahcBrea.  But  the  estate  of 
a  Brahmin  descends  eventually,  and  ultimately,  to  Brdh^ 
Tnins,  or  learned  priests.  That  it  cannot  be  taken  as  an 
escheat  by  the  king.  This,  says  Manu,  is  a  fixed  law  l^'-^Udd 
pp.  148, 149. 

The  above  is  not  only  incomplete  but  also  incorrect^,  as 
will  be  observed  by  collating  it  with  the  Mitdkashard  and  the 
other  works  of  paramount  authority,  and  also  with  the 
table  given  in  pp.  2Q4— 207  of  the  present  WQr^  which  is 
in  exact  accordance  with  the  above  authorities. 

*  But  even  so  far  as  he  Ivu  written  is  not  the  general  order  of  sacceasioa 
of  all  the  schools,  not  even  the  correot  oider  of  succession  of  the  Bengal  or 
Benares  school,  not  to  speak  of  those  of  the  MiihUaf  Drdvida,  and  MakraUa 
schools,  which  differ  much  from  the  above. 

t  Instead  of  expressing  such  difficulty  and  thereby  frightemng  his  reader, 
if  the  learned  compiler  bad  taken  a  little  trouble  to  pick  out  the  suooesaave 
heirs  from  the  transition  of  the  MUdktkardf  he  could  mention  them  aU  in 
less  than  a  page,  and  could  have  given  also  the  whole  order  of  succeastotn'fqr 
the  Bengal  school  from  the  other  tiazislated  troatiBe,  the  DdjfaMdga, 
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The  order  of  succession  set  out  by  Mr.  Strange  in  his 
llaonal  of  Hindti  law,  and  which  professes  to  be 
according  to  the  Mitikshard,  is  also  very  incomplete  if  not 
«o  defective  as  that  given  by  his  father.  Sir  T.  Strange. 
He  says  :— 

''  Property  vesting  in  a  person  individually,  descends  first 
to  his  nearer  mpindoij  in  the  following  order  (according 
to  the  MUdksnard.)  Sons,  sons'  sons,  sons'  grandsons.'^ 
Wife.  Daughters.  Daughters'  sons.  Mother.  Father.  Bro- 
thers. Brothers'  sons.  Paternal  grandmother.  Paternal 
grandfather.  Paternal  grandfather's  sons  (i.  e.,  the  uncles). 
Patemid  grandfather's  sods'  sons  (i.  «.  the  cousins).t  Pater- 
nal great-grandfather,  his  sons,  and  sons'  sons.  The  other 
ascending  aapindaal  aud  their  sons  and  sons'  sons  in  the 
like  order.  After  this,  the  remoter  sapindaa^  come  in 
their  order;  and  then  the  Bamdnodakas  in  their 
order;  and  lastly,  the  handku9^  in  theirs."  Sect.  315. 

Jt  will  be  known  by  collating  the  above  with  the  order 
of  succession  according  to  the  Benares  School  as  set  out 
in  the  Mitdhhara,  that  Mr.  Strange  has  omitted  not  only 
the  heirs  left  to  implication  but  also  several  of  those  ex- 
pressly mentioned  in  that  Book.  See  MiU  In.  Chap.  II,  Sect. 
IV — viii,  and  the  table  given  at  pp.  204^— 207  of  the  present 
work. 

The  Ordo  euccemonis  given  in  Messieurs  West  and 
Buhler^s  Collection  of  Vyavasthda  or  law  opinions  (Vol.  I, 
pp.  144  and  176)  is  also  defective. 

*  Xn  the  male  line. 

f  After  this  the  vtJbenitl  great-grandmother,  who  has  been  ezpreedy  men- 
tioned in  the  MUakikcard  and  other  books,  ought  to  Iiave  been  placed  before 
iSbie  paternal  great-grandfather,  but  has  been  omitted.  See  osUe,  p.  182  and 
MU.  In.  Chap.  U,  Sect.  ▼,  §  5. 

X  Does  not  say  up  to  what  degree. 

S  The  remoter  saptiuIcM  commence  immediaieljf  after  the  great-grandfather 
thi^  is  from  the  fourth  ancestor,  and  end  in  the  sixth  indusiYe;  so  there 
could  be  no  ascending  sapjndos  between  the  great-grandfather  and  the  re- 
moter mpindai.    See  ante,  pp.  184, 190—198. 

H  The  Bandkut  do  not  take  last  of  all,  but  after  them  comes  in  the  spiritual 
preceptor,  next  the  pupil,  then  the  feUowHstudent  in  theology,  and  latUy 
leamed  Brahmins  and  the  ruling  power.  See  anU  pp.  191—201,  and  MU. 
Chap.  II,  Sect  vii,  8.1-0. 
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So  of  the  several  ocden  of  fiHoosnion,  that  whtdi  is  set  out 
liy  Sir  William  Maonaughten  accordiDg  to  the  fidiunteachbol 
is  the  only  one  which  is  the  fullest  of  the  lot,  and  which, 
sttbjeet  to  the  remarks  made  in  the  foot-^notefl(pp.  308~210) 
can  be  taken  to  be  complete  in  its  kind. 


SECTION   IX. 

On  StJCCBSfiiON  TO  TlKDivrDBD  Pbopsbtt. 

Vi/mmtkd.  173^  The  undivided  property  of  a  deceased  man 
is  inherited  by  those  of  his  co-heirs  with  whom 
he  was  joint  in  estate  or  reunited  after  partition, 
and  not  by  his  widow  and  the  rest  (aj.* 

BeMOD.  '  Because  in  the  case  of  union  or  reunion  (that  is,  joint 
tenancy)  subsisting,  the  same  property  which  belongs  to 
one  parcener  belongs  to  another  likewise;  so  when  the 
right  of  one  ceases  by  his  demisoi  degradation  or  the  like, 
the  property  belongs  exclusively  to  the  survivor,  since  he 
is  not  divested  of  his  ownership.  In  other  words»  as  the 
deceased  had  a  right  united  with  that  of  his  surviving  co- 
parcener in  the  whole  of  the  property,  and  not  a  severed 
right  in  any  part  of  it^  it  ceased  to  exist  at  the  dose  of  his 
own  existence ;  and  as  without  partition  no  several  or  indiv- 
dual  right  could  accraet  but  every  part  of  it  that  belonged  to 
^the  deceased  belonged  also  to  hb  surviving  parcener,  so  be 
'left  no  ri|[ht  in  the  undivided  property  to  devolve  on,  or  vest 
in,  his  widow  and  the  rest,  who  are  neither'  the  self-same 

with  the  deceased  (as  his  son  is),  nor  are  his  undivided 
co-parceners  by  birth  (as  his  brothers  and  the  rest  are).. 

fa  J  From  the  expression  *  not  by  his  widow  and  the  res^ 
it  is  implied  that, -r 

•  See  anU^vp.  27-rai  and  IVecpdents,  pp.  18—22,  85,  86,  41—48^  149, 
478^475,  481--48& 

f  Partition  ^  rft-5A4^>  ifl  the  adjustment  of  diverse  mfats  re^^ardbig  die 
whole  by  distributing  them  on  particular  portions  of  the  aggr^;ate.— JftC 
In.  Chap.  I,  Sect  i,§  4. 

Fwtitioa.eonlfln  a  spedal  or  elusive  ownership  on  the  sons  and  the 
rest  orer  the  paternal  estate  and  so  forth.~5mri.  Chan,  Chap,  I,  GL  27*. 
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179.    The  joint  property  of  the  nufti  who  died    ^yawKAa. 
unseparated  from,   or  relunited  with,  bis  undivided 
parceners  deyolyes  on  his  son  and  son's  son  not- 
withstanding the  existence  of  his  unseparated  or 
reunited  father^  brother  ixr  any  other  co^paroener.* 

Because  the  heritaUe  right  of  the  son  wd  aon's  son  in  Reaaon. 
the  property  of  their  father  HDct  grandfatber  having-  mccrued 
by  birth  and  being  itnobstmcted,  they  bjr  birth  fUone  be- 
come undivided  co-heirs  of  those  ancestors.  In  other 
words,  the  son  and  grandson  being  oonsubstantial  with  the 
father  and  grandfatli^r,  the  two  latter,  in  the  eye  of  the  laiv/ 
are  in  existence  in  the  persons  of  their  son  and  son's  soU' 
who,  in  the  undivided  property^  represent  them  in  sach 
a  maimer  as  if  death  did  not  take  plae^.* 

Veda :— His-self  is  truly  bom.  a  son.    Bee  Da.  M%m.    Authority. 
CJhap.  IV,  §  13. 

MahltMLdmla : — ^  He  (the  son)  is  (aa  it  were)  thfrt  very    A^tlioritf. 
person,  by  whom  produced.— See  IhidL 

Haku  : — The  husband,  after  conception  by  his  wife,   be*    Authority, 
comes  himself  an  embryo,   and  is  born  a  second  time  here 
below,  for  which  reason  the  wife  is  called   ^jdyA^*  since  by 
her  he  is  born  (jdyate)  again.— Chap.  IX,  v.  6. 

SANKHA  and  LiKHlTA:— Let  a  priest  take  the  hand  of  Authority. 
a  woman  equal  in  class ;  the  bodies  of  his  ancestors  are 
bom  again  of  her.  Let  him  figuratively  address  his  owp 
soul  in  the  person  of  his  son  :— "  Sprung  from  (my)  several 
limbs,  especially  from  the  breast,  thou,  my  soul,  art  called 
•#(m*:  mayest  thou  live  for  a  hundred  years !  For  the 
benefits  conferred  on  parents,  thou,  my  soul,  art  called 
*  son' ;  because  thou  deliverest  (trayase)  from  the  hell  called 
^pVLt'  therefore,  thou  art  named  ^  put4ra  (hell^deliverer) .' 
See  Goleb.  Dig.  Vol.  Ill,  (Lon.  Ed.),  p.  157. 

From  its  being,  laid  down  that  a  widow  becomes  entitled     Authority. 
to  succeed  where  the  husband  dies  divided,  it  is  understood 

•  Sea  ante,  pages  12, 18, 18,  Ifi,  30,  80,   31,    46,  and  precedents,  pages 
18—22,  42,  49.      ■ 
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that  where  the  hnsband  dies  undivided,  his  father^  brother/ 
or  the  like^  who  lived  in  union  with  him,  takes  the  property 
of  the  iaaiLeless  man." — Smri.  Chan.  Chap.  XI,  Sect,  i. 
Clause  25. 

Authority.  NIrada  too,  after  premising  ''Whatever  is  the  share 
of  re-united  parceners  goes  to  themselves,"*  says,  *'  Among 
brothers,  if  any  one  die  without  issue  or  enter  a  religiotis 
order,  let  the  rest  of  the  brothers  divide  his  wealthy  except 
the  wife's  separate  property. — Ibid.  §  52. 

Authority.  Thus  it  having  been  established  that  to  the  property  of 
a  man  who  died  unseparated  from,  or  re-united  with,  his 
co-parceners,  his  widow  and  the  rest  have  no  heritable 
right,  but  his  son  and  son's  son  have, — they  having  repre- 
sented him  in  the  undivided  property,  it  may  be  asked 
whether  or  not  his  (the  late  proprietor's)  great-grandson 
(in  the  male  line)  has  heritable  right  to  such  property  ? 
The  answer  would  be,— 

Vfo/vagthd.  180.  The  great-grandson  in  case  of  bis  father 
and  grandfather  having  predeceased  is  certainly  en- 
titled to  inherit  from  his  great-grandfather,  though 
he  was  re-united  with^  or  unseparated  from,  Ms 
co-parceners. 

^^^>*<^  Because  the  term  '  son  {put-tray  signifies  also  a  grand' 

son  and  great-grandson  (in  the  male  line);  and  because 
the  great-grandson  represents  his  father  and  grandfather 
by  being  consubstantial  with  them,  and  has,  by  birth,  an 
unobstructed  right  in  what  they  died  possessed  of,  vested 
with,  or  entitled  to.— See  ante,  pp.  12,  18,  18, 19,  92—97. 

The  following/ therefore,  is  the  Vyavasthd  in  eztenso : — 

Ttfovoithd.  181.  The  estate  of  a  man  who  died  while  un- 
separated from,  or  re-united  with,  his  co-parceners^ 
is  inherited  by  his  son,  fatherless  grandson,  and 
the  great-grandson  whose  father  and  grandfather 
are  dead ;  on  failure  of  them,  by  those  co-parcenera 
or  co-heirs  with  whom  the  deceased  was  joint  in 
estate,  but  not  by  his  widow,  daughter,  daughter's 


Digitized  by  VjOOQ  IC 


ON  S1]€CE88I0N  OF  A80ETICS,   &C.  217 

son,  mother,  grandmother  and  any  other  female— 
fts  they  having  no  right  by  birth,  could  not  repre- 
sent the  deoeased  in  the  undivided  property,  nor 
are  they  his  co-heirs  or  co-parceners  by  birth.* 


ORAPTEB  tn. 

ON  SUCCESSION  TO  THE  PROPERTY  OP  THOSE  WHO 

HAVING  QUITTED  THE  HOUSE-HOLD  ORDER 

ENTERED  INTO  ANOTHERf 

SECTION    I. 

On  Suoobbsion  to  thb  Pbopxbtt  of  a  HbbmiTi  Asoktio»  and 

StUDBNT  in  ThSOIiOGT. 

182.  The  heir  to  the  property  of  a  professed    vycmMd. 
or  perpetual  student  in  theology  t  is  his  preceptor^§ 

of  an  ascetic  fyati)  is  his  virtuous  pupil^  and  of  a 
hermit  is  his  spiritual  brother. 

183.  Bot  the  heirs    to  the  property  of  a  temporary     Vifwatikd. 
student  are,  aocording  to  the  different  doctrines,  his  mother 

and  the  rest,  or  his  father  and  the  rest. 

Because  he  resides  only  for  a  time  in  his  preceptor's    BeaMo. 
bouse  for  the  purpose  of  instruction^  and  then  returning 
home  he  resumes  the  house-hold  order. 

Ta'JKAVALKTA  :— The  heirs  of  a  hermit^  of  an  ascetic^  and    Authority, 
of  a  student  in  theology   [brahmachilrl  (a)  ]    are,  in  their 
order  (d),  the  preceptor,  the  virtuous  pupil  {b),  and  the  spiri- 
tual brother  and  associate  in  holiness  (o).|| 

*  See  Atmotafioii  in  p.  146  «id  Precedents,  pp.  589—541. 
t  See  ante,  page  23. 
X  Students  in  theolgy  (Brahmacb^is)  are  of  two  descriptions  :  professed 
or  perpetual  (noMikika),  and  temporary  (upa-kurvdna). 

f  Since  abandoning  his  father  and  the  rest,  he  makes  a  vow  of  residing 
for  life  in  his  preceptor's  family. 

H  MiL  In,  Chap.  II,  Sect,  viii,  §  1  ;-^Vyaff.  Mayii.  Chap.  IV.  Sect.  viiL 
§  28  i—Smri  CAaw.  Chap.  XI,  Sect,  vii,  §  1;—  Fi.  Chi,  p.  299  ;—  Vi  Mi  (Sans.) 
page  210. 

S8 
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The  beirs  to  the  property  of  a  hermit,  of  an  ascetic,  aad 
of  a  student  in  theology,  are,  in  order,  (that  is)  in  the  inverae 
order,  the  preceptor^  a  virtuous  pupil,  and  a  spiritual  brother 
fmlonging  to  the  same  bernntage. — Mit.  In.  Chap.  II, 
Sect,  viii,  §  2. 

(a)  Here  student  must  be  a  professed  or  a  perpetual  one 
(noishthika),  for  the  mother  and  the  rest  or  the  natural  heirs 
take  the  property  of  a  temporary  student,  and  the  preceptor 
is  declared  to  be  the  heir  of  a  professed  student  as  an  excep- 
tion (to  the  claim  of  the  toother  and  the  rest) . — J^it,  In. 
Chap.  II,  Sect.  viii.  §  3.  ' 

(a)  The  term  student  {brdhmacJidri)  being  used  to- 
gether with  the  word  ascetic,  means  a  perpetual  student 
{noishthika) ;  consequently,  the  father  and  the  rest  wiUj 
in  the  order  mentioned,  take  the  property  of  a  temp6raty 
student  (upd-kurvdna),  on  failure  of  his  issue  down  to  the 
daughter's,  son. — Vi  iff,  (Sans.)  p.  210. 

la)  The  term  student  (brahmachdri),  from  being  men- 
tioned  in  the  above  passage,  together  with  an  ascetic,  means 
a  noishthika  or  perpetual  student. — Smii.  Ohan,  Chap.  XI, 
Sect,  vii,  CI.  2.  • 

(a)  The  student,  a  perpetiial  one,  for  the  fatket*  axfd  the 
rest  even  are  (the  natural  heirs)  of  a  temporary  studenk^^ 
Vyav.  Mayii,  Chap.  IV,  Sect,  viii,  §  28, 


(6)  A  virtuous  pupil  takes  the  property  of  a  yati  or 
tic.  A  virtuous  pupil  {sat-shiahya)  again,  is  one  who  is 
assiduous  in  the  study  of  theology,  in  retaining  the  holy 
science,  and  in  practising  its  ordinances.  For,  a  person, 
whose  conduct  is  bad^  is  unworthy  of  the  inheritance,  were 
he  even  the  preceptor  or  (standing  in)  any  other  (venerable 
relation).-«iltff^  In.  Chap.  II;  Sect,  viii,  §  4 

(6)  The  right  of  a  pupil  is  dependent  on  his  good  eon- 
duct,  that  is,  on  his  being  assiduous  in  the  study  of  theolo* 
gy^  in  retaning  the  holy  science,  and  in  practising  its  or- 
dinances ;  for  it  is  seen  in  other  authorities  that  even  the 
son  and  the  rest  whose  conduct  is  bad  have  no  right  to  in- 
herit.*-F<.  Mi.  (Sans.)  page  210. 

(c)  A  spiritual  brother  and  associate  in  holiness  takes 
the  goods  of  a  hermit  {Vina-iyrastha.)    A  spiritual  brother 
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is  one  who  is  engaged  as  a  brotherly  companion  (haTing 
consented  to  become  so.)"^  An  associate  in  holiness  is  one 
appertaining  to  the  same  hermitage.  Being  a  spiritual 
companion^  and  belonging  to  the  same  hermitage,  he  is  a 
spiritual  brother  associate  in  holiness.— if i<.  In.  Chap.  II, 
Sect,  viii^  para.  5. 

(c)  '  A  spiritual  brother/ — one  who  has  agreed  to  bear 
the  appellation  of  '  brother/  The  word  *  tiftha'  signifying 
the  abode  of  retired  saints  or  sages  :  ^a  spiritual  brother' 
(here)  means  a  spiritual  companion  belonging  to  the  same 
hermitage. — Vi,  Mi.  (Sans.)  page  210. 

(e)  *  The  ipiHtual  brotW/— one  who  has  agreed  to  bear 
the  appellation  of  '  brother."  ^  An  associate  in  holiness,* 
one  appertaining  to  the  same  hermitage.  '  Being  a  spiri- 
tual companion  and  belonging  to  the  same  hermitage  — is 
a  compound  of  nouns  designating  the  same  person  {karma' 
dharaya  8ami9a).—  Vyva.  May'A.  Chap.  IV,  Sect,  viii,  §  28. 

(c)  '  A  spiritual  hrothei^  is  one  who  has  the  same  pre^ 
ceptor.  '  An  associate  in  holiness'  is  one  who  has  studied 
the  same  iSMstra. — Smri.  Chan.  Chap.  XI,  Sect,  vii,  CI.  2. 

(ci)  '  In  order!  that  is  in  the  inverse  order.  Therefore, 
the  preceptor  takes  the  goods  of  the  professed  or  perpe- 
tual student,  who  passes  away  his  life  in  the  abode  of  his 
^piritual  preceptor.  The  property  of  an  ascetic  is  taken 
by  his  pupil.  The  property  of  a  hermit  is  taken  by  one  of 
bi3  fellows.— Fi,  Chi.,  page  299. 

(cZ)  Here  "  order"  means  the  '  inverse  order'.  Thui 
the  property  of  a  perpetual  student  devolves  on  his  spiri- 
tual preceptor,  of  an  ascetic  on  bis  virtuous  pupil^  and  of 
a  hermit  on  his  spiritual  brother  of  the  same  hermitage. 
Fi.  1ft.  (Sans.)  p.  210.        ' 

{d)  •  In  order^  means,  on  failure  of  the  first  among 
these,  the  next  in  order.t — Ibid. 


*  Subodhini, 

t  The  MUdhhard,  Vlra-mitrodoya,  Vii'dda^hinldfrumi  and  many  other 
authorities  construe  the  term  **  in  order"  oa  meaning  in  the  inverse  order  (see 
above),  and  that  is  the  received  doctrine. 
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It  being  said  thafc  ^*  the  right  of  a  pupil  is  dependent  on 
his  good  conduct/'^  and  that  ''  the  virtuous  pupil  is  one 
who  is  assiduous  in  the  study  of  theology,  in  retaining  the 
holy  science,  and  in  practising  its  ordinances*  For  a  person 
whose  conduct  is  bad,  is  unworthy  of  the  inberitanoe>  were 
he  even  the  preceptor  or  (standing  in)  any  other  venerable 
relation)/'t— 

VyavaMd.       184.    The  pupU  ag  well  as  the  preceptor  whose 
conduct  is  bad  is  unworthy  of  this  inheritance*. 

vyavatikd.  180.  On  failure  of  these  (namely  the  preceptor 
and  the  rest),  any  one  associated  in  holiness  takes 
the  goodSj  eren  though  sons  and  other  natural 
heirs  exist. — Mit  In.  chap.  II,  Sect,  viii,  §  6. 

Although  according  to  the  text : — ^'^They  who  have  enter- 
ed into  another  order,  are  debarred  from  shares}" — there  is 
no  probability  of  ascetics  and  hermits  getting  the  ancestral 
wealth,  yet  a  hermit  is  allowed  to  collect  food  for  his  sup* 
port  for  a  year,  and  an  ascetic  has  his  property,  sudi  as 
a  coujyCna^  and  the  like.— Ft.  chi*  (Sans,)  p.  156.  See  P.  C 
Tagore's  translation,  p  300* 

Are  not  those,  who  have  entered  into  a  religious  profefr* 
sioD,  unconoemed  with  hereditable  property  ?  since  Vasboesh* 
TEA  declares,  '*  They,  who  have  entered  into  another  order, 
are  debarred  from  shares,"  How  then  can  there  be  a  partition 
of  their  property  1  Nor  has  a  professed  student  a  right  to 
his  own  acquired  wealth:  for  the  acceptance  of  presents, 
and  other  means  of  acquisition,  [as  officiating  at  sacrifices 
and  so  forth,]  are  forbidden  to  him.  And  since  GaxttamA 
ordains,  that  ^  A  mendicant  shall  have  no  hoard ;  the  men* 
dicant  also  can  have  no  effects  by  himself  acquired.  The 
answer  is,  a  hermit  may  have  property  :  for  the  text  [  of 
TiJNTAYALKTA]   expresses :—'' The  hermit   may  make   a 

*  Vi.  Mi.  (Sans),  p.  21Q.  See  ante,  p.  218. 

t  MU.  In.  Chap.  II,  Sect,  viii,  S  4-    See  anie,  p.  218. 

t  VaehiahthA,  17,  43. 

§  A  small  piece  of  cloth  worn  over  the  privy  parf«. 
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hoard  of  ihingB  sufficient  for  a  day,  a  month,  six  montbs,  or 
a  year ;  and,  in  the  month  of  Jamna,  he  should  abandon 
[  the  residue  of  1  what  has  been  collected."  The  ascetic 
tooj  has  clothes,  Dooks  and  other  requisite  articles:  For  a 
passage  [of  the  Veda]  directs,  that "  he  should  wear  clothes  to 
ooTer  his  {Mrivy  parts  ;**  and  a  text  [of  law]  prescribes,  that 
*  he  sho«ild  take  the  requintes  for  his  austerities,  and  his 
sandals.'^  l*he  professed  student  likewise  has  clothes  to 
cover  his  body;  and  he  possesses  also  other  eflPect8.-*ilfi£»  In. 
Chap.  II,  Sect,  viii,  §  7—8. 


SECTION  II. 

Oh  SuoonssoN  fo  MaHAvra  and  ths  Like.  . 

It  has  already  been  said  that  the  property  of  a  yati 
(ascetic)  is  inherited  by  his  virtuous  pupil  {ante,  p.  217). 
In  imitation  of  the  same, — 

186.    Tha  property  held  by  JBoiragia,  MahanU    VfawuM* 
aad  othw  like  devotees,  who  are  corrupt  t/atis^  is 
suoceeded  to  by  their  virtuous  pupils  or  principal 
cbeJds^  subject,  howeyeri  to  the  usage  or  custom  of 
the  particular  matha  or  monasteries  of  each  sect*^ 

Annotations. 
186,  Of  si^oh  saooessions  sn  instanoe  will  Ips  found  in  ths  appen* 
dix,t  and  several  in  the  Beqgal  Bepoi^,  referable  to  the  religious 
mdetd  AmydUfc,  or  Oeaitfisa,  who  being  lestriotod  from  manying, 
and  oonss^oeatiy  preoladed  frou  leaving  leg^tiaiate  issoe,  are,  on 
tiieir  deaiQi,  snooeeded  in* their  rights  and  posseasions  by  their 
eMfde,  oradopted  pupils.  It  nuqr  be  added  here^  that  lands  endowed 
for  religions  purposes  are  not  iaheritable  at  all  as  private  property, 
though  the  management  of  theo^  for  their  appropriate  object  passes 
by  inheritance,  subject  to  usage  i  as  in  the  case  of  many  of  the  reli- 
gions establisbmeats  in  Bei^gali  vhase  the  superialepdenoB  is,  by 
^ostqnii  on  the  death  of  the  ineumbent^  eleotive  by  the  neighboius 
ing  MahanUf  or  priooipale  of  other  similar  opes.*-StFa.  H.  L*  YoL  il> 
pp.  160^  15L 

•  Fufe  PreoedentcLpp.  542—587. 

t  That  ia,iQ  Stra,  H,  U  YoL  II,  p.  248. 
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Gi^nerally,  the  usage  or  custom  of  Mahants  is,  tk&t  the 
Jdahant  or  principal  of  every  math  or  mouastery  selects  hifs 
principal  and  paost  worthy  pupil  to  succeed  to  him  at  his 
decejEuse ;  that  after  his  deaths  the  Mdhwivts  of  other  sin;i.ilar 
institutes  in  the  vicinage  convene  an  assembly  of  tlie  order 
and  perform  his  Bhobnddri  or  funerc^  obsequies,  at  which  they 
generally  confirm  the  nomination  .m^e  by  the  deceased^  and 
install  the  pu^il>  he  selectedi  as  his  authorized  successor; 
that  if  the  Mahant  for  the  time  being  does*  not  find  a^y  of 
his  pupils  worthy  of  the  office,  be  Sjelectfii  some  oue. from 
any  other  mvih  of  the  order  and  appoints  him  his  successor, 
and  his  appointment  is  confirmed  by  the  Mahanta  convened 
at  the  Bhand&r&\  but  where  a  MahcmtdiieA  without  appoint- 
ing a  sueo^ssor,  there  bis  successor  is-  selected  generallj 
from  amongst  his  pupils  by  the  Mahanta  convened,  at  his 
Bhandardj  and  invested  with  the  Mahaiitship  of  the  md^  ; 
that  if  the  person  nominated  by  the  late  Maharit  be  found 
by  them  to  be  unworthy  of  the  office,  then  they  '(the  con- 
vened Mahants)  elect  a  fit  person  and  appoint  him  suoceiBsor 
oif.the  late  il£aA0n/.  In.  ^hojrt,  the  installation  q£ -tli^ 
$|iocessor  by  an  assembly  of  Mahants  at.  the  obsequies  of 
the.  deceased  ili((/m7it  is.  in  all  cases  indispensable  and  con- 
clusive ;  and,  consequently,  the '  appointment  of  a  saocessof 
by  the  late  Mdhaht  is  not  final  4o  long  as  it  is  not  confirmed 
by  the  Mahanta  convened  at  the  BhanddrdJ* 

In  some  countries,  especially  in  TPtnssah,  there  are  three 
kinds  of  Maiha  or  Monasteries,  namely,  *'  M&urooaee,  Puti- 
didetee,  and  HdHmee.*^  In  the  first,  the  office  of  Mahcmt 
is  hereditary^  and  devolves  upon  the  chief  dii^iple  of  the 
existing  Mmant,  who  moreover,  usually  nominates  him  as 
his  successor;  in  the  ^econd>  the  oi^ce  is  elective^  the  pr^ 
siding  Maiiant  being  selected  by  an  assembly  ot  MabanU^; 
and  in  the  thirds  the  appointment  of  the  presiding  Maho^ni 
is  vested  in  the  ruling  power,  or  in  the  party  who  endowed 
the  temple. —  Ficie  Precedentsi  p.  549, 

FyavortAd.  184.  But  the  property  aoquired  by  the  (so 
called)  ascetics  who  have  not  bond  fide  retired  from 
all  wcrdly  affairs,  devolves  on  their  former  heirs 
{viz.^  sons  and  the  re8t).t 

•  Fide  PrecedentB,  pp.  642-557.         '      t  Ticfe  Precedent*,  pp.  657,  ^l^a. 
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SECTION    I. 

Oh  Succession  bt  usaqb  ob  Custom. 

Although  Buccesaion  to  inheritance  is  regulated  by  the 
principles  or  rules  contained  in  the  preceding  chapters^ 

yet,— 

185.    If  a  oastom  or  usage  has  obtained  in  a    Vjfaioa$ikd. 
district,  Tillage,  nation,  tribe,  class,  or  family,  and 
has   been  invariably  observed  from  time  imme* 
znorial.  or  for  many  generations,*  it  supersedes  the 
general  maxims  or  rules  of  the  law.f 

*  So,  according  ts  the  custom  may  be,  the  sons  tnay  deduct  lUustraUon^ 
in  the  first  plaoe  unequal  portions  (as  the  eldest  one  twenti-» 
ethy  the  middlemost  one  fortieth^  and  so  on),  and  then 
divide  the  residue  equally^  or  they  may  divide  the  estatia 


Axmotatioxis* 


165.   Usage  being  a  branch  of  the  Hindd  law,  which,  wherever  it 
obtains,  supersedes  the  general  maxims  of  the  law.-^tra*  H,  L«  • 
.Vol.  I.  (atd  Ed.)  261. 

*  Although  in  Hm  coontry  we  oaiiiiot  go  baok  to  that  period,  wluch  oops* 
tittttes  legal  memory  in  England,  vit,,  the  rei^  of  Richard  I,  yet  stiU  there 
must  be  some  limitation,  without  which  a  eustom  ought  not  to  be  held  good. 
In  regard  to  Calcutta,  I  should  say  that  theAetof  Parliament  in  1778, 
whiehectabliBhedthia  Supreme  Court,  IB  the- period  to  which  we  must  go 
back  to  found  the  existence  of  a  valid  custom,  and  that  after  that  date,  there 
ean  be  no  subsequent  custom,  nor  any  change  made  in  Ihe  general  laws  of 
the  Hindoos,  unless  it  be  by  soine  RegulatSons  by  the  Qovemor  General  in 
Coundl,  which  has  been  duly  registered  in  this  Court.  In  regard  to  the 
Mofussil,  we  ought  to  go  back  to  1798,  prior  to  that,  there  was  no  registry  of 
the  Regulations,  and  the  relics  of  them  are  extremely  loose  and  uncertain. — 
Extract  from  a  judgment  of  Sir  Charles  Qrey,  C.  J.  See  Clarke^ii  Reporte^ 
pp.  118,114. 

t  Vide  Preeidenti,  pp.  560  tt  $egue. 

Z  See  Partition  and  Precedents,  pp.  573^575. 
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according  to  the  number  of  tlieir  mothers,  without  refeieoce 
to  the  number  of  the  sons  borne  bj  each  (a  distribution  tech- 
nically termed  ''  patnitah  Virbhiga)  ;*  or  the  eldest,  or  an- 
other brother,  qualified,  may  singly  take  the  landed  estate,t 
according  as  there  may  be  the  immemorial  kuldchdr  or  fami* 
ly-custom. 

Authority.  KItyIyana  : — BHfiioa  (says) :  *'  whatever  be  the  usage 
of  a  countryi  tribe^  or  nation,  body  of  people,  or  village,  let 
that  be  followed^  and  let  partition  of  heritage  be  made  in 
conformity  thereto/*— Fide  Coleb.  Dig,  VoL  III  (Loud. 
Ed.)  p.  376. 

Authority.  MantT  : — Immemorial  custom  is  tratscendetit  law,  ftp*- 
proved  in  the  sacred  scripture  and  in  the  codes  of  divine  le^ 
gislators:  let  every  man,  therefore,  of  the  three  principal 
glasses,  who  has  a  due  reverence  for  the  (supreme)  spirit 
(which  dweUs  in  him,)  diligently  and  constantly  observe 
immemorial  custom. — Chap.  I,  v.  138. 

Authority.  Sakvabta  i-^Whatever  custom  has,  in  a  ooantiy ,  come 
down  from  generation  to  generation,  the  same  is  transcendent 
law,  provided  it  be  not  repugnant  to  the  (ordinances  of  the) 
Vedas.-^Samvarta'SanhiUL 

Authority.  MaNU  : — ^The  king  who  knows  the  revealed  law,  must  in- 
quire into  the  dharmas  (a)  of  classes,  the  dharmaa  of 
districts,  the  dharmas  of  traders  and  the  like,  and  the 
dkarmas  of  families,  and  shall  establish  their  pecaiiar 
d&arwMW— Ch.  VIII,  v.  41. 

Authority.  The  king  who  knows  the  revealed  law,  shall  know  the 
long  continued  practices  of  Brdhwxinas  and  other  classes, 
that  is  jAjanay  &c.,  the  established  and  continnoasly  ob- 
served usages  of  a  country ;  the  rules  of  traders  and  the 
like,  and  the  custom  established  in  a  family  and  continu- 
ously observed  by  it,  and  shall  establish  them  in  civil 
matters,  provided  they  be  not  repugnant  to  the  vedas;  for 
OoTAMA  says:— *'The  dharma  (a)  of  a  country,  class,  or 
family,  should  be  respected  when  it  is  not  repugnant  to  the 
vedaa*' — Kull&ka  Bhatta^s  commentary  on  the  above  text 
of  Manu. 


*  See  Partition  and  Preoedenta,  p.  579. 

t  See  Partition  and  Precedents,  pp.  562  ei  $eque. 
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{a)    By  the  word  ^  Dharma*'  is  here  meant  practice, 
usage,  custom,  or  rule. 

But,— 

186.  The  custoia  which  has  not  been  invariably    Vyatnuthd. 
observed  from  time   immemorial    or    for    many 
generations  is  not  to  be  held  as  superseding  the 
maxima  of  the  law.* 

187.  The  prevention  of  enforcement  of  a  cos-    vyawuM.' 
torn  or  usage  by  violence  or  undue  means  should 

not,  however^  be   held  to  be  a  breach  thereof  or 
a  break  in  its  observance,  f 

188.  Where  no  express  law  is  found,  one  should    vyawuthd. 
be  established  on  approved  usage. 

Manu  :— The  Scripture,  the  cddes  of  law,  approved  usage.  Authority. 
and  (in  all  ^indifferoDt  cases,)  self-satisfaction^  the  wise  have 
openly  declared  ta  be  the  quadruple  description  of  the  juri- 
dical svstem.  Know  that  system  of  duties  which  is  revered 
by  such  as  are  learned  in  the  VedaSf  and  impressed  (as  the 
means  of  attaining  beatitude,)  on  the  hearts  of  the  just, 
who  are  ever  exempt  from  hatred  and  inordinate  affection. 
Chap.  II,  V8. 1  and  12. 

Manu  : — What  has  been  practised  by  good  men  and  by    Authority. 
virtuous  Brdhmanas,  if  it  be  not  inconsistent  with  the  legal 
Cttstofms  of  provinces  or  districts,  of  classes  and  families, 
let  him  (the  king)  establish  it. — C!hap.  YIU,  v.  46. 

JUahdbhdrata : — ^Tbe  Vedaa  are  different,  (i.  e,,  vary  from    Authority. 
each  other),  so  are  the  Smritis  or  codes  of  law ;  he  is  not 
a  Muni  or  Sage  whoa^  doctrine  is  not  different  (from  those 
of  others);  the  principle  of  virtue   remains  hidden  in  the 
cave :  the  career  of  great  men  is  (he  {only)  path. 

Skaifida  PtfraTia:— In  respect  of  any  matter,  if  there  is  Authority. 
no  direct  ordinance  or  prohibition  in  the  Vedaa  or  in  the 

*  Vide  precedent,  pp.  577,  &c. 
t  Vidt  precedents,  p.  579. 
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oodes  of  law,  the  law  is  to  be  ascertained  by  reference  to 
the  usage  of  the 'country  and  family. 

Authority.  NAradA: — Where  two  texts  of  law  differ  from  one  another, 
there  the  rule  founded  on  usage  is  recognized  (to  be  the 
law).  Usage  alone  is  prevalent^  and  the  law  is  thereby 
ascertained. 

Authority.  The  use  of  law  is  only  to  prevent  multiform  practloes  at 
the  will  of  the  men  of  the  present  generation.  Where 
many  texts  of  law  are  inconsistent,  or  many  interpretations 
of  the  same  text  are  contradictory,  usage  alone  can  be 
received  as  a  rule  (of  conduct).  But  where  no  (positive) 
ordinance  is  found,  and  there  is  nothing  inconsistent  with 
any  known  law,  in  that  case  approved  usage  alone  must 
regulate  the  proceedings.  Still,  however^  the  example  of 
learned  and  virtuous  Brdhmanaa  should  be  followed. — Coleb. 
Dig.  Vol.  I,  (Cal.  Ed!)  p.  96. 

ryavaOia,  jgc.  The  Buooession  to  rdj  or  principalily 
appears  to  have  been  regulated  tn^  custom  prevalent 
from  time  immemorial :  the  eldest  succeeds  to  the 
entire  rdj  unless  he  be  unfit,  when  the  next  quali* 
fi^d  brother  would  eucce^d,* 


Axmotationst 
186.  Wherever  a  plurality  of  sons  exists,  the  inheritanoe  des- 
cends to  them,  as  Coparceners,  makiog  together  but  one  heirs 
like  the  descent  with  us,  by  the  common  law,  to  females,  or  by 
particular  custom,  as  gavelkind,  to  all  the  males  in  e^ual  degree. 
7o  thin  descendibility  of  estates,  by  the  Hindtli^  law,  to  all  the  sons  in 
common,  there  appears  to  h^ve  been  ever,  in  point  of  fact,  an  exoep- 
tion  in  the  case  of  the  Crown  i  as  it  is  w»h  qs,  at  this  day,  in  the 
same  case,  whe^  there  are  pnly  fenujes  to  inherit.  The  exception, 
arising  fhmi  the  nature  of  the  thing,  is  noticed  by  Mabu,  who 
speaks  of  a  dying  king  ^  having  duly  committed  lus  kingdom  to  his 
son;"  a  course,  which  Ja^an-ndtAa  refers  to  usage  rather  than  to 
law.— Stra.  H.  L.  VoL  I,  (2nd  Ed.)  p.  198. 

*  Vide  precedent^  pp.  562  et  u^. 
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This  18  manifest  from  the  words  of  Bdlmiki  put  in  the  Authority. 
mouth  of  MarUhard  when  addresssing  ( queen )  KoikeL 
**  Charmiog  (queen)  I  It  is  not  that  all  the  sons  of  a  kinff ' 
enjoy  the  kingdom  :  one  amongst  many  sons  is  consecrated 
to  the  r^,  (for  if  all  the  sons  be  in  (possession  of)  the  rdj, 
gteat  disorder  shall  ensue ;  therefore,  spotless  beauty  I  kings 
commit  the  affairs  of  their  kingdoms  (respectively)  to  their 
eldest  or  some  other  well  qualified  sons,  which  eldest  sons 
(respectively)  deliver  their  kingdoms  entire  to  their  own 
eons,  doubtless  to  the  eldest  (sons,)  not  to  their  own  breth- 
ren. Thus  your  son  shall  not  have  much  reverence,  but  as 
a  helpless  one,  shall  be  destitute  of  enjoyment^  nor  shall  he 
be  longer  reckoned  a  member  of  the  ever-enduring  royal 
tacG.^^-^Ramdyafia,  Ayoddhyd  Kdnda. 

^  But  of  many  sons,  one  is  consecrated  to  the  ESropire.  If  Authority. 
all  were  kings,  it  would  be  the  highest  injury.  Therefore, 
spotless  beauty !  kings  commit  the  affairs  of  Government 
to  their  eldest  sons,  or  to  others  more  virtuous.  Doubtless 
they  consecrate  to  the  Umpire  the  eldest  by  birth  or  ex- 
celience,  and  never  commit  the  entire  kingdom  to  his 
brothers.''  After  commenting  on  these  texts  the  author 
of  the  Vivddarbhangdmava  puts  this  question,  "  Id  ay  not 
the  middlemost,  or  other  son,  be  inaugurated  ?*  and  him- 
self decides  it  thus : — *'  Since  the  eldest  son,  being  first, 
cannot  be  passed  over,  his  consecration  is  directed ;  but 
if  he  be  vicious,  another  son,  who  is  virtuous,  may  obtain  the 
kingdom.'^— V»(if  Coleb.  Dig.  Vol.  TI,  (Lond.  Ed.)  p.  123. 

^  Among  all  the  sons  of  Ihahwdku,  the  first-born  is  king :     Authority. 
thou»  son  of  Raghu,  art  first  born,  and  shalt  this  day  be 
consecrated  to  the  Empire.     This  prescriptive  law  in  thy 
family  thou  canst  not  now  reject'* — Jtdmdyana,  Ayoddhyd-- 
kdnda.—Ibid.  p.  119. 

When  Pdndu  retired  to  the  forest,  his  kingdom^  governed    Authority. 
by  DhrvtOrrdsktra  fell    under  the  domination  of  Dwryo^ 
dkana ;  but,  recovered  by  Bhima  and  his   brothers,   was 
enjoyed  by  Ttidhisthira,  and  not  shared  by  his  brethren. — 
lUd.  p.  120. 

Therefore,  a  kingdom  is  indivisible. — Ibid^ 

Even  now  it  is  seen  in  practice,  that  entire  kingdoms  are 
severally  held  by  one  prince,  although  he  have  brothers* 
Ibid.  p.  119. 
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In  imitation  of  the  above, — 

Vfovoithd.  187.  Succession  to  great  landed  estates  though 
not  independent,  but  rent-bearings  is  also  regulated 
by  custom  :  the  eldest,  or  in  case  of  his  being  unfit, 
the  next  qualified  brother,  would  succeed  to  the 
whole,* 

Vyavaithd.  188.  If  a  king  give  the  whole  of  his  dominionB 
to  his  eldest  son  qualified  for  the  Empire,  althoug^h 
his  other  sons  be  void  of  offence,  the  gift  is  valid, 
provided  it  be  the  act  of  a  prince  neither  insane 


Annotations. 
187.    Upon  the  same  prinoiple  of  usage,  stands,  with  respect  to 
many  of  the  great  zemindaries  of  Bengal,  and  other  parts  of  ladia, 

'  at  this  day,  the  exclusive  succession  of  the  eldest  sod,  or  of  a 

.  Jub<i-r6j  (Yuya-R&ja,  Juvmis  rex),  a  young  prince,  associated  to  the 
Empire,  as  coadjutor  to  the  king,  and  his  designated  repreaenta- 
tiye.*-Stra.  H.  L.  Vol.  I,  p.  198. 

In  the  succession  to  principalities  and  large  landed  poeaesaioiiay 
long  established  Kuldchdr  will  have  the  effect  of  law,  and  donvey 
the  property  to  one  son  to  the  exclusion  of  the  rest.  It  has  been 
stated  by  Mr.  Colehrooke,  in  a  note  to  the  Digest  (Vol.  II.  p.  119^) 

.  that  the  great  posssessioDSi  called  semindarim  in  o£Scial  language, 
are  considered  by  modem  Hindoo  lawyers  as  tributary  prindpalitiM. 
— Maon.  H.  L.  VoL  I,  p.  18. 

This  custom,  by  which  the  succession  to  landed  estates  invatii^Ij 
deyolves  on  a  single  heir,  without  a  diyision  of  the  property,  baa 

,  been  recognized  and  declared  legal  by  Regulation  10  of  180O. 
A  formal  enactment  was  not  perhaps  necessary  oa  far  as  tiie  Hindoo 
law  is  concerned,  that  law  itself  providing  for  exception  to  ita 

'general  rules,  aud  declaring  that  partiouUr  customs  shall  supersede 
the  general  laws. — Note  by  Maonaughten  cited  as  an  authority  in  the 
case  of  Mahd'Rfy'kumdf  Vdsdeo  Sififfh  yersus  Mahd-B^fd  Ritdtr 
Singh  Sdhddur.^Sti.  S.  D.  A.  R.  Vol.  VII,  (New  Ed.)  p.  301. 


*  Vide  Preoedenta,  pp.  562  et  $eq. 
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nor  otherwise  disqualified ;  for  it  is  done  in  con- 
formity with  the  practice  of  forn^er  kings  (as  shown 
in  sacred  and  popular  histories)  without  offence  on 
the  part  of  the  sons  or  of  their  father.* 

Thu3  Daeha^ratha^  intended  to  commit  bis  kingdom  to  Exampk. 
Rdma,  in  the  presence  of  Vashishtha  and  many  ether  sages, 
and  in  the  presence  of  the  citizens  at  large,  although 
Bkaratha  and  his  other  sons  were  faultless ;  but  afterwards 
excluding  Rama  Bxid  the  rest,  he  gave  nis  kingdom  to 
Bharata,  as  a  boon  to  KoikeL — Coleb.  Dig,  (Loud.  Ed.) 
Vol.  II,  p.  118. 

SECTION  II. 

On  EMiaRATiNO  Famiues. 

189.  A  family  migrating  from  one  country  to    ^sw*"*'^. 
another  is  entitled  to  the  benefit  of  the  law  of  the 
former  country,  provided  it  have  uniformly  observed 

the  customary  ceremonies,  and  the  religious  rites 
ordained  by  the  law,  of  such  country,  otl^erwbe  it 
must  be  subject  to  the  laws  of  the  latter  country,  f 

190.  It  hM,  moreover,  been  determiaed  that    vyavaMM^ 
a  Qindii  family  migrating  from  one  qouhtry  to 
another  must  be  presumed,  until  the  contiiary  be 
proved,  to  have  brought  with  it  its  customs  and 

laws  on  all  subj^its  including  marriage,  succession, 
adoption,  &c.,  and  the  religious  rites  and  ceremonies 
ordained  by  that  law.  % 

*  The  drcnmstaDCd  of  the  CRse  of  MabMj  Eunwar  Vtfsdeo  Singh  (Plain- 
tiff) Appcfiant  iwfwa  Mahirrijtf  Rqdar  Singh  Bahi(4ar  (Defendant)  Respon- 
dent^ agree  with  the  above  Vyava$thd.  The  abstract  of  the  decision  passed  in 
the  case  in  question  is  as  follows  : — "  In  a  suit  for  succession  to  the  moiety 
of  thie  estate  of  the  B4jd  of  Tiriwci,  the  olsim  was  diamissed.on  the  ground 
that  succession  devolved  upon  the -defendant  in  virtue  of  a  deed  executed  in 
his  favour  by  the  late  incumbent,  the  succession  being  in  conformity  with 
the  long  established  usage  of  the  family,  in  which  t£e  ti.tle  lu)d  estjite  had 
uniformly  devolved  entire  for  many  generations. — Sel.  S.  D.  A.  R.  Vol.  VII, 
(^ewEd.)  p.  271. 

t  Vide  Precedents,  pp.  581  el  9eq, 

X  Vide  Precedents,  pp.  587  €t  »eq. 
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CHAEQES  on  THB  iNHERITAKCfi. 

The  charges  to  whieh  inherilance  is  liable  are  of  thre« 
kinds :  First, — the  performance  of  the  obsequies,  &c.,  of 
the  late  proprietor  and  the  initiation  of  his  children. 
Secondly^ — the  discharge  of  his  debts  and  obligations^ 
Thirdly, — maintenance  of  those  persons  who  were  entitled 
to  be  supported  by  the  late  proprietor  and  are  entitled  16 
maintenance  from  his  assets*  Those  who  take  his  heritage 
or  assets  must  discharge  the  above  duties  (1). 


SECTION   1. 

On  Obsequies  of  the  ulte  Pbopbietob,  and 
Initiation  of  his  Children. 

Two  motives  are  indeed  declared  for  the  acquisition  of 
trealth :  one  temporal  enjoyment,  the  other  the  spiritual 
benefit  of  alms  and  so  forth.  Now,  since  the  acquirer  is 
dead  and  cannot  have  temporal  enjoyment,  it  is  right  that 
the.  wealth  should  be  applied  to  his  spiritual  benefit. 
Accordiqgly  Vmhaspati  says  :^*' Of  the  property  which 
descends  by  inheritance,  half  should  carefully  be  set  apart 
for  the  benefit  of  the  deceased  owner,  to  defray  the  charges 
of  his  monthly,  six  monthly,  and  annual  obsequies/'*    By 


Annotations. 


(1).  The  charges,  to  which  the  inheritance  is  liable,  are  of  thrae 
khids:  Fint, — debts,  and  other  obligations,  in  the  nature  of 
legacies.  Secondly,^  avriKm  specific  dotiees  to  be  provided  for  out  of 
it,  where  it  has  descended  to  a  single  heir,  and  oat  of  the  oommoa 
fond,  where  it  has  vested  by  survivorship  in  undivided  paxveners. 
^ifcSy,— maintenance  of  all  requiring,  and  entitled  to^  it.— Stra. 
H.  L.yoI.  I,p.l66. 

*  See  the  case  of  Sreenanin  Roy  and  another  vtnm  Bhya  Jha.  gel.  8.  D. 
A.  Bep.  Vol.  II,  (New  £d.>  p.  87. 
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saying  "  To  defray  tbe  charges  of  his  monthly,  &c.»  obee- 
qaies," — ^his  participation,  and  by  directing  '^Beligioas 
purposes  C'  his  spiritual  benefit^  are  stated  as  reasons.  So 
Apastamba  ordains  ;  ''  Let  the  pupil  or  the  daughter  apply 
the  goods  to  religious  purposes  for  the  benefit  of  the  de« 
ceased."    Consequently, — 

191.    He  who  inherits  or  takes  the  estate  of  a  yif(»9fMd. 
deceased  person  must  perform  his  obsequies.* 

GOUTAHA  :~Out  of  the  paternal  estate,  nava  ehrdddhaf  AuUiority. 
or  the  obsequies,  of  the  deceased  must  be  performed,  the 
heirs  of   the  deceased  being   assembled  together.*— iS^ri. 
Chan.  Chap.  II,  Sect,  ii,  CI.  21. 

Sangbaha-kJLba  :— Partition  subsequent   to  the  demise  Auihoritj. 
of  the  father  is  to  be  made  after  the  performance  of  £kod^ 
diihta.t—IMd.,  CI.  22. 

Vbihaspati  :— A  brother,  a  brother's  son,  a  sajnncta,  Authority, 
or  a  pupil,  performing  rites  with  a  funeral  cake  /or  the 
deceased^  shall  thence  obtain    increase  (of  prosperity).-^ 
Coleb.  Dig.  (Lend.  Ed.)  Vol  III,  pp.  645,  646. 


Axmotations. 


191.  As  with  UB,  necessary  funeral  expenses  are  allowed  the  exe- 
cutor, previous  to  all  other  debts  and  charges,  to  this  place  may  be 
referred  the  doty  enJolDed  by  Ybihabpati  to  the  Hindd  heir,  of 
Betting  apart  a  portion  of  the  inheritance,  to  defray,  on  behalf  of  the 
deceased,  his  monthly,  six  monthly,  and  annual  obsequies  ;-^n.the 
ground  of  wealth  being  intended  for  spiritual  benefit,  aa  well  aa 
for  temporal  enjoyment.— Stra.  H.  L.  YoL  I,  p.  170. 

*  See  mUf,  pp.  187,  ISS  tfid  Freoedento,  pp.  807,  618. 

t'<iVawi£ftr4iAMa"me«aethefimtMrieeof  ^SAricMAM  ooUeetively  or  fa- 
neral  offerings  on  the  1st,  Srd,  ilfth,  7t]^  9th  and  llih  days  after  a  person's 
demise. 

X  This  is  *  right  pefformed  in  honor  of  the  deceased  otoM  in  oontrsdia* 
tinetion  to  Pdrvana  or  doable  rite.  It  takes  plsoe  at  the  funeral  repast 
of  the  eleyeoth  day  from  the  decease.  Vide  i^ta£»-m<m4ii«i  Sect  XV,  |  72, 
Sect,  vi,  S  65—VoUb. 
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Authority.  EiXTAtiNA  :^H«irleEl8  property  goeb  to  the  kiog,  deduct- 
ings however,  a  aabsistencd  for  the  females,  as  vim  a&  tbe 
funeral  charges :  but  the  goods  belonging  to  a  venerable 
ptiest  (Siy>triya)  let  bim  bestow  on  venerable  priests.*^  Tjrav. 
May9k  Chap.  iy>  S^ct.  viii,  §  6. 

Authority.       The  funeral  rites   of  the  deceased  as  far  as  the  tenth 

.    dajr's  rites  inchisive^  mu^^t   be  petformed  by  that  pdnson 

(among  the  heirs)  who  takes  the  estate,  whoever  it  may  bo, 

(from  the  wife,  downwards),  even  as  far  as  the  king  himself.* 

Ibid,  i  29. 

Authority.  Evto  thuiVlSHlIU'  sajB  :^— ''  He  who  is  heir  to  the  eslatei 
is  the  giver  of  the  funeral  oblations.''  This  same  matter 
has  been  fully  explained  by  me.  in  the  Shriddka^Mtyifkka 
in  determining  the  order  of  those  entitled  to  perform 
them.-^/d£d»  §29. 

192.  But  if  one  be  heir  to  the  estate,  and  Uno* 
ther.  be  qualified  to  perform  the  ahrdddha^  he  must 
giv6  suffident  property  and  cause  the  rites  to  be 
celebrated  by  him  who  is  qualified  to  perform 
theiSa.t  * 

Authority.  Even  the  king  has  competency  for  the  performance  of  (the 
deceased's)  Shrdddha.  In  short,  in  default  of  all,  the  king 
should  cause  the  Shrdddha  of  the  deceased  to  be  performed 
out  of  his  inheritance.  Thus  according  to  the  Mdrkandea 
Purdma,  the  king  also  has  competency  for  the  performance 
of  Shraddha. — Ntmoya-SindhUf  Section  8rd,  leaf  22. 

niuotration.  Bcrw  catt  the  spiritual  preceptor^  who  takes  the  estate 
of  a-  KBhatriy^y  peiffbrm  his  funeral  rites,  since  tAa^  \fi  for- 
biddea  ia  tbe  text : — *'  The^  priest  who  perfonns  the  fwaeial 
rites  for  persons  of.  an  inferibr  tribe  is  degraded  to  that  dass 
in. the-present  world  and  ia  the  next?"  No,  for  this  text 
relates  to  hroihers  unequal  in  class  and  the  difficulty  is 


*  In  Bomtey  die  eld^t  Bcoi  of  ih  Recessed  WxM,  defrttys  *H  e±penmk 
conseqaent  on  his  father's  death  and  deducts  the  amount  from  the  estate, 
dividuig  the  balanite  eqaaHy  afabong  the  other  Bom.— Ji^pokHntiMt  v.  Tdderam 
1  Borr.  124.-*-Note  by  Sbekes. 

t  Coleb.  Dig.  (Lond.  Bd.)  VoL-III,  pp.  515,  549.  Vide  Precedents, 
pp.  807,  811. 
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obviated  by  saying,  that  the  spiritual  preceptor  may  accom- 
plish the  funeral  rites  by  the  intervention  of  a  qualified 
person  equal  in  class  with  the  deceased  (1). — Coleb.  Dig. 
Vol.  m.  (Lond.  Ed.)  pp.  545,  546.      . 


193.    The  initiatory    ceremonies   of  the  un-ini-  Vyavatthd, 
tiated  brother  and  sister  must  be  performed  out  of 
the  patrimony   by  their   brother   or  brothers  who 
have  been  already  initiated. 

VyAsa  : — For  any  of  the  brothers,  whose  investiture  and  Authority. 
other  sacraments  had  not  been  performed,  the  other  bro- 
thers, of  whom  the  sacraments  have  already  been  com- 
pleted, shall  perform  those  ceremonies  out  of  the  paternal 
estate :  and  for  unmarried  sisters,  the  sacraments  shall  be 
completed  by  their  elder  brothers,  as  the  law  requires.* 
Fi.  Chi.  p.  247. 

NIrada: — ^For  those  whose   initiatory  ceremonies  have    Authority. 
not  been  regularly  performed  by  the  father ;  those   ceremo- 
nies must  be  completed  by  brethren  out  of  the  patrimony. — 
Bmri,  Chan,  Chap,  iv,  cl.  40. 


AnnotationB. 
(I).    It  is  not  a  maxim  of  the  law,  that  he  who  performfl  the 
obsequies  is  heir  ;  hat  that  he  who  succeeds  to  the  property  must 
perform  them.  ( 3  Dig.  texts  cccclv,  cccclviL) — Colebrooke's  opinion. 
See  Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.242. 

193.  Not  less  obligatory  upon  the  heirs  is  the  charge  for  the 
initiation  of  the  un-initiated,  and  the  marriage  of  the  unmarried 
members  of  the  family. — The  duty  of  initiating  attaches  to  those 
who  have  themselves  been  initiated  ;  and  the  provision  for  it  is  to 
be  made  before  partition,  out  of  the  common  stock.  It  has  been 
already  intimated,  that  charges  of  this  nature,  to  be  available 
against  the  inheritance,  must  be  reasonable ;  though  this  is  seldom 
attended  to.  They  regard  brothers  and  sisters  only,  not  extending 
^  collaterals.— Stra.  H.  L.  VoL  I,  (2n  Ed.)  pp.  170,  171. 

*  The  reading  of  the  above  text  is  somewhat  different  from  that  dted  in 
the  SwirUy^kandrikd,    See  post  page  235. 

30 
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Authority.  Vrihaspati  : — For  younger  brothers,  whose  investiture 
and  other  ceremonies  have  not  been  performed,  their  elder 
brothers  (a)  shall  perform  them  out  of  the  collected  wealth 
of  the  father.— Smri-.OAan.  Chap.  IV,  01.  38,  Vf/av.  MayA 
Chap,  iv,  Sect,  iv,  §  38. 

(a.)  In  this  text, — **  Brothers''  means  brothers  whose 
fatner  is  dead.  "  Whose  investiture  and  other  ceremonies 
have  not  been  performed :  1  Add  to  these  wordsj  the 
phrase — "  by  the  father." — Ibid, 

The  mention  of  brother^  brings  in  sisters  also.  Even  so 
the  same  author : — 

Authority.  Vrihaspati  : — And  those  unmarried  daughters  who  are 
as  yet  uninitiated,  must  be  initiated,  by  their  eldest  brother^ 
even  out  of  the  father's  wealth,  according  to  the  (usual) 
rite. — Vyav.  MayiA.  Chap.  IV,  Sect,  iv,  §  39. 

Vjfovatihd.  YAjnayalkya  : — Uninitiated  brothers  should  be  initiated 
by  those^  for  whom  the  ceremonies  have  been  already  com- 
pleted. But  sisters  should  be  disposed  of  in  marriage, 
giving  them  as  an  allotment,  the  fourth  part  of  a  brother's 
own  share,— Fyav.  MayH.  Chap.  IV,  Sect*  iv,  §  40, — Mit. 
In.  Chap.  I,  Sect,  vii,  §  2,  8, 

Authority.  VijnyInsshwara  : — By  the  brethren  who  make  a  parti- 
tion after  the  decease  of  their  father,  the  un-initiated  brothers 
should  be  initiated  at  the  charge  of  the  whole  estate.  In 
regard  to  the  unmarried  sisters,  the  author  {Ydjnawdkya) 
states  a  different  rule  :  ''  But  sisters  should  be  disposed  of 
in  marriage,  giving  them  as  an  allotment,  the  fourth  part 
of  a  brother's  share  (1).'* — Mit  In.  Chap.  I,  Sect,  vii, 
paras  4,  6.     Vide  Partition. 


Annotations. 
(I.)  VuntAnbshwara  allots  to  an  unmarried  sister  a  quarter 
of  a  share.  (Mit.  on  Inh.  Chap.  I,  Sect,  ii  §  6  «^.  seq.)  But 
the  Ckandrikd  and  liddhavya  countenance  the  opinion  that  Uie 
specified  allotment  intends  ouiy  a  sufficiency  for  the  charges  of 
the  sistez's  nuptials  ;  and  their  authority  has  been  very  properly 
followed  in  the  one  here  delivered.— Colebrooke's  opinioa.«->Ftki(9 
Stra.  fl.  L.  Vol.  II,  (2nd  Ed.)  p.  313. 
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ManU: — ^To  the  unmarried  daughters  (by  the  same  Authority. 
mother),  let  their  brothers  give  portions  out  of  their 
own  allotments  (a)  respectively,  (according  to  the  classes 
of  their  several  mothers) :  let  each  give  a  fourth  part  of  his 
own  distinct  share ;  they,  who  refuse  to  give  it,  shall  be 
degraded.— Fi.  Chi.  p.  248. 

(a)  *  Their  oum  allotment^  means  the  allotment  of  bro- 
thers. Therefore  the  meaning  is  that  a  quarter  of  the  share 
ordained  for  a  brother  of  the  class  to  which  she  belongs 
should  be  given  to  a  maiden  sister. —  Vi,  Chi  p.  248. 

Here    the  giving  of  a  quarter  share  is  not  intended ;  Authority. 
but  property  sufficient  to  defray  the  expenses  of  the  nuptials 
should  be  given,    the  same  being  ordained  by  YiSHNcr. 
The  same  opinion  of  the  subject  is  held  by  BcUndkara  and 
in  other  books. —  7L  Chi.  p.  248. 


ViSHNTT :— The    initiations  of  unmarried  daughters  are  Authority. 
to  be  performed  in  proportion  to   his  wealth. — Vi.  Chi. 
page  2^.— Vide  Smri.  Chan.  Chap.  lY,  CI.  36. 

194.    If  only  one  son  is  heir,  he  also  must  ini«   vymMM, 
tiate  his  uninitiated  brother  and  sister  out  of  the 
patrimony  inherited  by  him. 

The  ehrdddha,  Jko,,  of  the  late  proprietor  and  the  initia-  Authority, 
tory   (nuptial)   ceremony  of  the  daughter  should  be  pro- 
vided out  of  the  inheritance  where  it  has   descended  to  a 
single  heir.— Coleb.  Dig.  (CaL  Ed.)  Vol.  I,  p.  226. 

The  text  of  ViSHNXJ : — *'  The  initiations  of  unmarried  Authority, 
daughters  are  to  be  performed  in  proportion  to  his  own 
wealthy"* — is  applicable  either  to  a  case  where  no  partition  of 
heritage  takes  place  from  there  being  an  only  son^  or  to  a 
case  where  brothers  live  in  union. — Smri.  Chan.  Chap,  iv^ 
Clause  36. 

The  use  of  the  word  "  daughters"  in   the  foregoing  text  Authority, 
is  also  intended  to  include  the  case  of  the  unmarried  sons 
of  the  father.    Hence  VyAsa  : — "  Brothers  whose  investi- 
ture and  ceremonies  have  not  been  performed,  are  to  be 
initiated  in  due  time  from  the  paternal  wealth  alone  by 
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brothers,  whose  sacraments  have  already  been  completed. 
Unmarried  sisters  are  also  to  be  initiated  by  their  elder 
brothers  according  to  law."— iSmri.  Cfhan,  Chap.  i\r,  CI.  37. 
However, — 

Vyavatihd,  195^  Brothers  and  sisters  only  are  entitled  to 
be  initiated  out  of  the  undivided  patrimony^  and 
not  others. 

vycmUkd.  196.  If  there  be  no  patrimony,  the  initiated 
brothers  must,  even  out  of  their  own  funds,  perform 
the  initiatory  ceremonies  of  their  un-initiated  bro- 
thers and  sisters. 

Authority.  NAeada  :— .If  no  wealth  of  the  father  exists,  the  initiatory 
ceremonies  must,  without  fail,  be  performed  by  the  brothers 
already  initiated^  contributing  funds  out  of  their  own 
portions.— Sm7'i.  Chan.  Chap.  IV,  CL  41. 

The  ceremonies  contemplated  by  this  text  commence 
vfiih  jdta-karma*  and  end  inuparuiyana  (l).t — Smri.  Chan, 
Chap,  iv,  CL  42. 


Annotations, 


195.  See  Mit.  on  In.  ch.  i,  Sect  iv,  §  19.  See  Id.  Ch.  i,  Seet.  v, 
§  2.  See  Id.  Ch.  i  Sec.  vii,  §  4.  Where  the  initiatory  ceremonies, 
terminating  with  marriage,  are  directed  to  be  performed  for  brothers, 
but  witboat  any  mention  of  nephews.— Colebrooke's  opinion.  Stra  H. 
L.  Vol.  II,  (2ad  Ed.)  p.  287. 

(1)  The  sacraments  or  initiatory  ceremonies  that  must  be  per* 
formed  by  brothers  are  as  follow:—!.  Jdta-karmOf  2.  Ndmet-karanOf 
3.  Nishhramanai  4.  Anyiorprdsanay  5.  ChurC^karanc^  6.  Upanajfo/na 
and  7.  Vivdha,  All  of  these  ceremonies,  however,  concern  men  of 
twice  bom  classes  ;  they  do  not  concern  men  of  the  fourth  class, 

*  A  ceremony  ordained  on  the  birth  of  a  male  child,  before  the  cattinp^  of 
the  navel  string,  and  which  consiatB  in  making  the  child  taste  clarified 
butter  out  of  a  golden  spoon. 

t  Investiture  of  the  three  first  classes  with  their  characteiistie  sacred 
threads. 
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The  word  ''ceremonies''  takes  here  the  above  limited  sense 
as  the  text  says  ''must  without  fail  be  performed/'  and  as 
marriage^  &c.^  are  not  ceremonies  that  must,  withotdfaitihe 
performed,  the  law  permitting  the  life  of  celibacy  to  a 
perpetual  student  (noishthiJca  Brahma'Chdr{).—Ibid,  CI.  42. 

In  the  case  of  daughters,  however,  the  word  "ceremonies'*  Authority. 
used  in  the  text  (CI.  41)  denotes  marriage,  there  being  no 
Upanayana  for  them.  If  there  be  no  patrimony,  the  mar- 
riage must  be  performed  by  the  contribution  of  funds  of 
their  brother^s  own  estate,  marriage  with  females  taking 
the  place  of  ^'Upanayana'*  with  males,  as  such  being  in- 
dispensable.—Smri  Chan.  Chap.  lY,  CI.  44. 

The  authors  consider  the  portion  assigned  as  intended 
only  for  indispensable  sacraments.— Coleb*  Dig.  Vol.  Ill, 
ppw  95-100.    And,— 

197.    Where  a  person  other  than  a  son  inherits    '>»*««^- 
the  property  of  the  late  owner,  he  also  has  to  per- 
form the  initiatory  ceremonies  of  the  un-initlated 
son  and  daughter  of  the  deceasedi  just  as  he  ha9 
to  perform  his  (the  deceased's)  funeral  obsequies.* 

The  inference  is  the  same  when  any  other  succeeds^  (to 
the  estate  of  the  deceased).  See  Coleb.  Dig.  Vol.  Ill, 
(Lend.  Ed.)  p.  461. 

See  the  duties  of  a  widow  to  her  deceased  husband. 
Avte,  pp.  184—138. 


Annotations, 
that  is  the  Sh^draa,  Marriage  is  the  only  sacrament  for  a  man  of 
the  servile  dass.  Thus  Bfxihma  Furdna :  ^  A  man  of  the  servile 
class  universally  obtains  marriage  as  his  only  sacrament."  The 
word  '^univeraally"  denotes  that  marriage  alone  is  constantly  re- 
quired. It  shonldy  however,  be  observed  that  to  acquire  the  rank  of 
Sat  (pure)  Sk6dra^  it  is  necessary  for  the  ofispring  of  a  respectable 
ShAdra  to  perform  the  tonsure  and  other  ceremonies.— Coleb. 
Dig.  Vol.  m,  pp.  95—104. 

*  See  anU  pp.  231,  282,  and  preeedents,  pp.811,  8I69  611. 
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SECTION  II. 

On  Patmekt  of  Debts. 

Authority.  TJLjNAVALKYA  :— Let  80Q8  divide  eqaally  the  assets  and 
the  debts  after  the  demise  of  their  parents. — Smri.  Chan, 
Chap.  II,  Sect,  ii,  CI.  18 ;— Jfi/.  Sana.  p.  178. 

The  debts  referred  to  in  this  passage  are  debts  contracted 
by  the  father ;  for  as  respects  debts  not  contracted  by  the 
father,  the  rule  is  that  they  should  be  discharged  at  the 
very  time  of  partition. — Ibid.    Accordingly,— 

Authority.  EAttAtana  : — A  debt  contracted  by  a  brother^  a  paternal 
uncle,  or  a  mother  for  the  support  of  the  family,  must  be 
fully  discharged  by  the  co-heirs  when  partition  is  made.*^ 
Smri*  Chan.  Chap.  11^  Sect  ii,  CL  19. 

But  NiBADA  sa^s  that  the  debts  contracted  by  the  father 
should  also  be  paid  at  the  time  of  the  partition.  His  pas- 
sage isf — 

Authority.  **  What  remains  of  the  paternal  estate  after  paying  off 
the  debts  of  the  father,  shall  be  divided  among  the  brothers. 
Otherwise,  the  father  continues  a  debtor.^f 

Authority.  Sanqbaha-kIra,  too : — Partition  subsequent  to  the 
demise  of  the  father  is  to  be  made  after  the  performance  of 
elcoddUhta.t—Ibid.,  CI.  22. 

Authority.  From  all  the  above  texts,  it  is  to  be  understood  that  if 
the  paternal  wealth  be  such  as  to  leave  a  surplus  after  de- 
fraying the  expenses  of  nava  skdradha  and  discharging 
the  debts  contracted  by  the  father,  &c.,  the  course  prescribed 
by  NIraDa  (as  above)  is  to  be  observed.  If  not,  the  direc- 
tion contained  in  the  text  of  YJjnAvalkta  (above  cited),  is 
to  be  followed.    So, — 

*  Ab  to  debts  incurred  by  a  mazuger  and  the  distiDction  when  ono  of  ihm 
members  is  a  minor.  Bee  6  Moo.  I.  A.  p.  898,  and  1,  M.  H.  C.  B.  p.  898. 
t  Smri.  Oktm.  Chap.  II,  Beot.  ii,  Gl.  20. 
4: -See  Ante  page  231. 
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According  to  the  Smriii  Chandrikdr^ 

198.  If  the  patrimony  be  such  as  to  leave  a  Vyw^M. 
surplus  after    defraying    the    expenses    of   nava 
shrdddha*  and  discharging  the  debts  of  the  father 

or  the  like,  the  sons  in  pursuance  Of  the  above  text 
of  NIraba  should  divide  it  among  themselves, 
otherwise,  they  should  divide  among  them  both  the 
debts  and  assets  as  directed  by  Yi  jnavalsita.  But 
if  there  be  a  debt  contracted  for  the  family  by  any 
ofher  member  of  it  than  the  father,  it  must  be  dis- 
charged by  them  at  the  time  of  partition,  as 
ordained  by  KAtyIyana. 

But  the  general  Vyavasthd  is,  that — 

199.  The  heir  of  a  deceased  person  receiving  rtfaviuM. 
his  heritage  must  pay  his  debts.t 

YiJKAVALKYA : — He  who  has  received  the  estate,  must  Anthority. 
pay  the  debts  of  it ;  and  in  like  manner,  he  who  takes 
the  wife  (of  the  deceased) ;  or  the  son,  whose  (father's) 
aasets  are  not  held  by  another  (ananydahrUa)  :  but  of  one 
having  no  son,  the  other  heirs  {rikthinah)  must  pay  debts.-— 
Mit.  (Sans.)  p.  76.— Fyau  Hiayu.  Chap.  V,  Sect  iv,  §  16. 


Annotations. 

198.  The  oourse  for  the  payment  of  debts,  on  partition,  may  be 
either  by  dlspomng  of  a  sufficient  part  of  the  property  for  the  purpose, 
and  thus  paying  them  off  at  onoe  ;  or,  by  apportioning  them  among 
tbe  parceners,  according  to  their  respective  shares  ;--an  arrange- 
ment^ which,  to  be  binding  upon  creditors,  would  require  their 
•ssent-^tra.  H.  L.  VoL  I,  (2ud  Ed.)  pp.  168,  169. 

199.  The  most  general  position  respetting  it  is,  that  debts  follow 
the  assets  into  whosesoever  hands  tbey  come.  The  obligation  to 
]»y  attaching,  not  upon  the  death  only  of  the  ancestor,  but  on  his 
becoming  an  anchoret,  or  having  been  so  long  absent  from  home, 
M  to  let  in  a  presumption  of  death.»Stra.  H.  L.  Vol.  I  (ind  Ed.) 
page  166. 


•Sesame p.  231. 


t  Fide  Precedents  pp.  614— 62ff. 
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Authoriry*  YAjnavaLKYa  : — Daughters  share  the  residue  of  their 
moth'er's  property,  after  payment  of  her  debts. — MU.  Id. 
Chap.  1,  Sect,  iii,  §  8. 

Authority.  YiSHKU ; — He  who  takes  the  assets  of  a  man  leaving  no 
male  issue,  must  pay  the  sum  due  (by  him). — Coleb.  Big; 
Vol.  I,  p.  329. 

Authority,  NArada  : — A  childless  widow  must  pay  the  debt  of  her 
sister  enjoining  payment,  or  whoever  receives  the  assets  left 
by  that  sister^  must  pay  her  debts.— /&k{.^  p.  323. 

vyavanhd.  200.  Evcu  If  no  inheritance  be  received,  still 
sons  are  to  pay  their  father's  debts  or  divide  the 
same  among  them  in  due  proportions,  and  the  grand- 
son also  is  to  pay  such  debts  but  without  interest, 
but  the  great-grandson,  like  the  widow  and  other 
relatives,  is  not  to  pay  them  without  inheriting  the 
debtor's  property.* 


Annotationa. 

200.  The  great-grandson  of  the  original  debtor  shall  not  be  com- 
pelled to  pay  his  debts,  unless  he  take  the  assets.  In  what  oircuma- 
tancQS  is  he  considered  as  holding  the  assets  ?  Is  it  only  when  he 
becomes  the  {immediate)  heir  of  his  ancestor,  who  has  survived  his 
own  son  and  gprandson  ?  Or  (is  he)  likewise  (considered  as  sadi) 
when  the  son  succeeded  to  the  estate  on  the  death  of  tiie  proprietor, 
and  after  him  the  grandson ;  and  on  his  demise  the  great-grandson  ? 
The  answer  is,  when  the  estate  of  the  ancestor  passes  sucoessivelj  to 
his  son,  grandson  and  great-grandson,  this  last  is  not  the  (immediate) 
heir  of  his  grandfather,  but  of  his  own  father.  Consequently  he,  who 
succeeds  to  the  estate  of  another  in  right  of  his  relation  to  him,  ia 
considered  as  holding  assets  of  that  person.— Coleb.  Dig.  Vol.  Ill, 
pp.87,  88. 

Thus  the  great-grandson  should  pay  his  great-grandfather's  debts* 
which  have  remained  undischarged,  as  such  debts  were  to  be  paid  by 
his  father  as  well  as  grandfather. 

200.  But,  to  the  Southward,  the  doctrine  of  the  Mitdhshard^ 
supported  by  the  Jfddhavya  and  Chandrikdf  is  said  to  render  the 

*  Fu^.PrecedcDts,  p.  624. 
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The  meaniog  is  that  if  the  great-grandson  and  the  rest 
take  the  inheritance,  then  they  must  pay  the  debts  (of  the 
anceBtor),  and  not  otherwise;  but  it  has  been  declared 
that  the  son  and  grandson  are  to  be  made  to  pay  the  debts 
even  if  they  did  not  receive  the  inheritance.  Thus  N^ba- 
Da  :— ''  An  undisputed  debt  of  the  grandfather,  which  has 
been  ^ueeessively  due  by  him  and  his  sons,  but  has  remained 
yndischarged  by  them,  shall  be  paid  by  the  grandsons;  but 
it  is  not  recoverable  from  a  person,  who  is  fourth  (in  descent 
from  the  debtor.)"~i/i<.  Sana,  p,  78~Ftd«  Ooleb.  Dig. 
Vol.  I,  p.  309, 

It  ( the  debt)  is  not  to  be  paid   by  the  great-grandson,  Authority. 
the  wife  or  the  others,  if  they  have  not   taken  the  estate.— 
Vyav.  Jttuyu.  Chap.  V,  Sect,  iv,  §  17, 

KIttAfana: — If  any  debts  exist  against  the  father,   his  Authority. 
son   shall   not  take  possession  of  his  effects.     They  must  be 
given  to  his  creditors,  and  if  he   die  (v^ithout)  wealth    (a), 
still  his  son  must  pay  his  debts. —  Vyav,  Mayu,  Chap.  Y, 
Sect,  iv,  §  14. 

(a)  ''  WeaJHK'  moat  be  connected  with   '  wUhowi^—Ibid. 

NArada  : — '^  A  father  being  dead,  his  sons,  whether  after  Authority, 
partition  or  before  it,  shall  discharge  his  debt  in  proportion 
to  their  shares,  or  tliat  son  alone,  who  has  taken  the  burthen 
upon  himself."  Here  although  it  is  said  without  distinction 
that  sons  and  grandsons  should  pay  debts,  yet  this  ought 
to  be  understood  to  be  the  difference  that  the  son  should 
pay  them  with  interest  just  as  his  father  would  have  paid, 
but  the  grandson  should  pay  them  only  equal  to  the  princi- 
pal and  not  interest  (thereon).— i/i^.  Sana.  p.  75. 

YbiHASPaTI  : — Sons   must  pay   the   debt  of  their  father,   Authority. 
when  proved,  as  if  it  were  their  own  (that  is  with  interest) ; 


Annotations. 


payment  of  the  father's  debts  with  interest,  and  the  grandfathei^a 
without  iDterest^  independent  of  assets,  a  legal,  as  well  as  sacred 
obligation.— Stra.  H.  L.  Vol.  I,  p.  167. 


SI 
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the  son's  son  mast  pay  the  debt  of  his  grandfather 
(but)  equal  (to  the  principal) ;  and  his  son  (that  is  the  greai- 
grandson,)  shall  not  be  compelled  to  discharge  it  [unless  he 
be  heir,  and  have  assets  (6)." — Vyav.  Mayu.  Chap.  V, 
Sect,  iv,  §  12.  Mit  Sans.  p.  75. 

Authority.  (b).  **  E!quaP' — that  is  as  much  as  was  borrowed  and 
not  interest.  His  son  that  is  the  great-grandson  wh6 
has  not  received  inheritance  should  not  pay. — These  three 
(namely)  the  debtor,  his  son,  and  grandson  are  shown  to 
be  the  payers  of  debts — and  in  the  case  of  (all  of)  them 
happening  to  be  in  existence,  the  grade  is  also  shown. — Mit» 
Sana.  p.  76. 

Vrihaspati  : — The  father's  debt  must  be  first  paid,  and 
next  the  debt  contracted  by  the  man  himself ;  but  the  debt 
of  the  paternal  grandfather  must  even  be  paid  before  either 
of  those.* — Vyav.  Mayu.  Chap.  V.  Sect  iv.  §  14. 

EiTTiYANA :— After  the  death  of  bis  father,  debts 
(of  his  grandfather)  must  be  carefully  discharged  by  the 
grandson ;  but  a  debt  contracted  by  an  ancestor  is  not 
recoverable  from  the  fourth  in  descent. — Ooleb.  Dig.  Yol.  I, 
page  309. 

• 
Authority.  KAtyAyava  :— The  rule  shall  be  the  same  in  regard  to 
the  debts  of  the  grandfather,  which  have  not  been  discharg- 
ed by  (other)  grandsons,  nor  by  his  own  sons,  but  a  debt  of 
the  grandfather  shall  not  be  paid  by  his  grandsons  with 
interest.— Coleb.  Dig.  Vol.  I,  (Cal.  Ed.)  page  308. 

In  fact,  debts  of  the  paternal  grandfather  become  debts 
of  the  father :  they  are  chargeable  on  him  iii  the  first  plaoe, 
next  on  his  son,  as  has  been  already  noticed :  but  the  great 
grandson  of  the  original  debtor  shall  not  be  compelled  to 

>ay  the  debts  unless  he    take  the  assets. — Coleb.   Dig. 

"ol.  in.,  (Lond.  Ed.)  page  87. 


Authority. 


Authority. 


^ 


But  even  if  the  son  did  not  inherit  his  father's  property, 
still  it  is  his  sacred  obligation  and  moral  duty  to  pay  hia 
debts;  for,  (says) — 

♦  Vide  Coleb.  Dig.  VoL  I,  page  278, 


Digitized  by  VjOOQ  IC 


ON  PAYMENT  OF  DEBTS. 


248 


KAbADA  : — "  Fathers'desire  male  ofiGspring  for  their  own  AutWritjr, 
sake,  (reflecting)  this  son  will  redeem  me  from  every  debt 
whatsoever  due  to  superior  and  inferior  beings,  therefore,  a 
son  begotten  by  him^  should  relinquish  his  own  property 
and  assiduously  redeem  his  father  from  debt,  lest  he  should 
fall  into  a  region  of  torment.  If  a  devout  man^  or  one  who 
maintained  sacrificial  fire,  die  a  debtor,  all  the  merit  of  his 
/devout  austerities,  or  of  his  perpetual  fire,  shall  belong 
to  the  creditors."* 

Vkihaspati  : — He  who  having  received  a  sum  lent  or  the   Authority, 
like  does  not  repay  it  to  the  owner,  will  be  born  here  in  his 
creditor's  house,  a  slave,  a  servant,  a  woman,  or  a  quad- 
ruped. ^'* 

201.     "Whatever  the  father  had  promised  to  give,  what-    Vyawuthd. 
ever  he  had  mortgaged,  or  whatever  price  he  did  not  pay 
after  purchasing  (a  thing),  all  these  should  be  discharged 
by  the  son. 

HiitiTA  : — A  promise  made  in  words  but  not  performed  Authority. 
in  deed,  is  a  debt  (of  conscience)  both  in  this  world  and  in 
the  nexi^  He  who  gives  not  what  he  has  promised,  and  he 
who  takes  what  he  has  given,  sinks  to  various  regions  of 
torment,  and  springs  again  to  birth  from  the  womb  of  some 
brute  animal.— Coleb.  Dig.  Vol.  Ill,  Chap.  VIII. 

KItyAyana: — What  a  man  has  promised  in  health   or   Authority. 
in  sickness,  for  a  religious  purpose,  must  be  given  ;  and  if  he 
die   without  giving  it,  his  son  shall  doubtless  be  compelled 
to  give  it.— Ibid.,  p.  307. 


Annotations. 
SOl.  Connected  with  the  above  duty,  is  the  discharge  of  obliga- 
tions, resting  on  the  intention  of  the  deceasedySuffioiently  manifested ; 
since,  though  nothing  occurs  in  the  Hiodd  law  expressly  in  favor  of 
the  testamentary  power,  as  exercised  under  other  codes,  it  provides 
distinctly  for  the  performance  of  promises  by  the  ancestor  in  his 
life-time,  to  take  effect  after  his  death.— Stra.  H.  L.  VoL  I,  (2nd  Ed.) 
page  169. 

*  Vidi  Coleh.  Dig.  Vol.  I,  p.  299  ei  m^. 
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Anlhority.  KItyIyana  ."—That  must  be  paid,  which  may  have  been 
verbally  promised,  as  well  as  what  has  been  engaged  for  io 
another. —  Vyav,  Map<A.  Chap.  V,  Sect,  iv,  §  20. 

Authority.  KAttIyana  : — The  judge  shall  compel  a  son  to  pay  the 
debt  of  his  father^  provided  he  be  involved  in  no  distreas> 
be'  capable  of  property^  and  liable  to  bear  the  burthen ; 
but  in  no  other  case  shall  he  compel  the  son  to  pay  his 
father's  debts. —  Vyav.  Mayu,  Chap.  V,  Sect  iv,  §  19. 

But^— 

Vyavittihd.  202«  Although  a  son  and  grandson  are  to  pay 
the  debis  incurred  by  their  father  and  grandfather, 
yet  they  should  not  pay  such  of  their  debts  as  were 
contracted  for  immoral  uses,  or  a  fine  or  tolls,  or 
sums  for  which  they  vsrere  sureties,* 

Authority.  VeihaSPati  : — The  sons  are  not  compellable  to  pay  sums 
due  by  their  father  for  spirituous  liquors,  for  losses  at  play, 
for  promises  made  without  any  consideration,  or  under  the 
influence  of  lust  or  wrath,  or  sums  for  which  he  was  a  surety, 
or  a  fine,  or  a  toll,  or  the  balance  of  either.*— 'Coleb.  Dig. 
Vol.  I,  page  312. 

Authority.  TAjnaYALKta  : — A  SOU  need  not  pay  ill  this  world 
money  due  by  his  father  for  spirituous  liquors,  for  lustful 
pleasures,  for  losses  at  play ;  nor  what  remains  unpaid  of  a 
fine  or  toll ;  nor  any  thing  idly  promised. — Ibid.  p«  818. 

Authority.  The  debt  which  is  incurred  by  drinking  spirituous  liquors, 
or  for  loss  at  play,  the  balance  of  a  fine  or  toll,  and  what 
is  uselessly  given, — th&t  is  what  is  promised  to  swindlers, 
flatterers,  wrestlers  and  the  like — such  debts  contnkcted  by  a 
father  should  not  be  paid  by  his  son  and  the  rest,— to 
liquor  sellers  and  the  like.  Here  the  expression  "  ba- 
lance of  a  fine  or  tolP'  being  used,  it  must  not  oe  understood 
that  the  whole  thereof  is  payable. — JUitdkshard,  Sana.  p.  71. 

Authority.  XJshana  :— A  fine,  or  the  balance  of  a  fine,  as  also  a 
bribe  or  toll  {ahulka),  or  the  balance  of  it,  are  not  to  be  paid 


Vide  Precodenta  pp.  63—78,176. 
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by  the  son,  neither  shall  he  diBoharge  debts  improper  (not 
sanctioned  by  law  or  cikBtomy^^Vyav.  ddayu.  Chap.  V,  Sect. 
iy,  §  16.-^3#«.  Sane.  p.  71 . 

GtoTAMA:— Spirituous  liquors,  tolls  or  bribesj,  and  fines   Authority. 
do  not  become  burthens  upon  sons :  by  this  it  is  declared 
that  they  are  not  to  be  paid.— M<.  Sana.  p.  72. 

KirrlTANA  :-^BHBtou  ordains»  that  a  debt  devolving  Authority. 
from  the  grand&ther,  which  was  provedj  and  acknowledged 
by  the  father,  must  be  discharged  by  grandsonsi  if  it  were 
not  contracted  for  immoral  uses,  nor  already  paid  by  the  sons. 
A  debt  of  the  paternal  grandfather,  which  is  proved,  or 
which  is  partly  liquidated,  must  be  discharged  {by  the 
grandson  0  bat  never  shall  a  debt,  contracted  for  immoral 
uses,  or  wnich  wad  contested  by  his  father,  (be  paid  by  the 
grandson).— Coleb.  Dig.  Vol.  1,  pp.  307,  308. 

Although  according  to  the  foregoing  t6xts  of  our  holy 
Legislators,  a  son  and  son's  son  even  without  receiving  in- 
heritance, should  pay  such  debts  of  their  father  and  grand- 
father as  were  not  contracted  for  immoral  uses  and  for 
purpoees  as  aforesaid,  yet  it  has  been  decided  and  determined 
by  the  British  Dispensers  of  justioe,  that— • 

103.  The  debts  of  a  deceased  person  follow  his  ^>««w<Ai. 
assets, — his  heir  is  to  pay  his  debts  in  proportion 
to  the  property  inherited  by  him ;  and  in  the  case 
of  his  not  getting  or  taking  the  deceased's  heritage, 
he  is  not  legally  bound  to  pay  his  debts  nor  he  can 
be  compelled  to  pay  the  same.* 


Aww^t^tfATTlft- 


103.  It  has,  however,  been  held  in  Madras  that  a  soa  h  liable 
for  faia  fiither^  debts  oiily  to  l^e  extent  <^  the  pn^erty  inherited 
bjImn^mA  the  latter.  &  A.  No.  12  of  1861,  Mad.  a  D.  1851,  p.  13. 
And  it  irookL  seem  tl»t  the  {xracapt  in  the  text  is,  Uke  so  many 
cihsrB,  merely  moral  and  direciory,  and  not  imtwrative.  Oolehrodce 
dted  in  2.  Stra.  H.  L.  p.  76. — Note  hy  Stokes,  see  his  editi<»  of  the 
Vifavahdra  Ma^^ha,  p.  123. 


*  Vide  Freoedento,  pp.  614*625. 
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Authority.  The  docinDo  of  the  Sh&stra  is,  however,  different  from 
the  above  :  so  NiLA.-KANTHA :— ^'^  But  receipt  of  ever  so 
small  a  portion  of  the  estate,  imposes  the  liability  of  liquidat- 
ing the  debts,  to  whatever  amount  (they  may  be)/' 
{1)—Vyav.  May&.  Chap.  V,  Sect,  iv,  §17. 

vvavadhd,  204.  A  minor  son^  although  he  inherited  pro- 
perty from  his  late  father^  is  not  at  that  age  bound 
by  the  Shdstra  to  pay  the  debt  of  his  father^  but 
upon  coming  of  age.*    (See  minority.) 

Sons  while  minors  are  not  also  under  the  religious  obli- 
gation to  pay  their  ancestors*  debts,  but  it  has  been  en- 
joined that  they  shall  pay  the  same  at  their  full  age. 
Th  US- 
Authority.  KlTYiYANA :— On  the  death  of  a  father  his  debt  shall 
in  no  case  be  paid  by  his  sons  incapable  from  nonage  of 
conducting  their  affairs ;  but  at  their  full  age  they  shall 
pay  it  in  proportion  to  their  shares.f 

Authority.  "  The  father,  or  (if  the  family  be  undivided)  the  uncle  or 
the  elder  brother  having  travelled  to  a  foreign  countryi   the 

Axmotationa* 
103.  Much  as  is  said  everywhere  of  the  religious  tie  the  son  is 
under,  to  pay  the  debts  of  his  anoestor,  it  seems  settled  in  Bengal, 
that  it  has  no  legal  force  independent  of  assets.  But  to  the  South- 
ward, the  doctrine  of  the  Jiitdishard,  supported  by  the  Mddhavya 
and  Ohandrikd,  is  said  to  render  the  payment  of  the  father's  debts 
with  interest,  and  the  grandfather^s  without  interest,  independent  of 
assets,  a  legal,  as  well  as  a  sacred,  obligation. — Stra.  H.  L.  YoL  II, 
(2nd  Ed)  p.  167. 

(1)  Oolebrooke  in  his  Treatise  **  On  Obligations  and  Contraots" 
(chap,  ii,  para.  51)  has  laid  it  down  that—'  heirs  sucoeed  to  the  obli- 
gations of  ancestors  without  any  reference  to  the  adequacy  of  the 
property,  and  the  rights  of  inheritance  must  be  reUnquished,  whera 
its  obligations  are  repudiated. 

*  Vide  Precedents,  page  625. 
f  See  Coleh.  Dig.  Vol.  I,  p.  298. 
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son  shall  not  be  forced  to  discharge  the  debt  until  twenty 
years  have  elapsed/^  Upon  (the  ancestor's)  death  also,  a 
minor  will  not  pay  (his  debt),  but  when  he  attains  majority, 
he  must  pay  it. — Hit  Sans.  p.  74. 

Although  after  the  death  of  the  father,  even   (his)  infant  Aathority. 
(son)  becomes   independent,  yet  he  is    not  bound  to  pay 
debts.     So  it  is  said  : — "  He  who  is  under  age,  is  not  bound 
to  pay  debts  even  though  he  be  independent/'— -Afi&   Sana. 
page  74. 

It  has,  however,  been  determined  by  the  British  Dispen- 
sers of  justice,  that — 

205.  Debts  follow  the  assets.    Although  the    Vymuthd, 
heir  be  a  minor,  yet  the  creditor  of  his  ancestor  can 
Idealize  the  amount  due  to  him,  from  the  property 
inherited  by  the  minor.* 

206.  If  a  person  after  dividing  his  estate  and    ^V^w^m. 
debts  amongst  his  sons,  be  separate  from  them 
taking  his  portion,  and  beget  another  son,  then  the 

son  begotten  after  partition  shall  inherit  the  father's 
property,  both  reserved  and  subsequently  acquired, 
and  pay  his  (portion  of  the)  debts,  f 

VRraASPATi :— All  the  wealth  which  is  acquired  by  the  Authority, 
father  himself  who  has  made  a  partition  with  his  sons,  goes 
to  the  son  begotten  by  him  after  the  partition.  Those 
born  before  it  are  declared  to  have  no  right  as  in  the  wealth, 
so  in  the  debts  likewise,  and  also  in  gifts,  pledges  and  pur- 
chases.t 

The  meaning  is  that — as  the  son  begotten  after  partition 
is  to  receive  the  property  of  his  father  acquired  after  parti- 
tion, so  also  is  he  to  liquidate  his  fathers  debt  contracted 
after  partition.     In  like  manner,  whatever  the   father  had 

•  Vide  Precedents,  pp.  614,  618,  619,  625. 
t  See  Partition  for  the  Son  begotten  after  partition. 
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promised  to  give,  whatever  he  received  in  deposit,  whatever 
he  mortgaged,  or  whatever  price  he  did  Dot  pay  after  purchaa* 
iDg  (a  thing,)  all  these  should  be  performed  by  him  alone. 

VyavatOid.  207.  If  a  person  after  contracting  a  debt  remain  abroad 
for  twenty  years  (c\  his  debt  shall,  after  that  period,  be 
paid  by  his  son,  grandson,  or  the  person  who  took  his  pro- 
perty. 

(e)  This  must  be  understood  when  the  return  of  the  absent 
(parent)  may  be  expected.  But,  if  the  return  of  the  absent 
parent  is  impracticable,  the  son  sliall  pay  the  debt  of  his 
father  though  living,  as  if  he  were  dead. — Coleb.  Dig.  Vol.  I, 
page  285. 

VyavdOM.  208.  If  a  person  be  incapacitated  by  old  age,  by  long  or 
incurable  disease,  by  beinff  wholly  involved  in  distress,  &c., 
or  for  any  other  reason,  his  sou  or  another  who  manages 
his  property,  must  pay  his  debts. 

Debts  must  be  paid  by  the  sons,  or  other  relatives,  when 
they  have  reached  their  twentieth  year,  for,  wi%* — 

Authority.  NIrada  : — The  father,  or  (if  the  family  be  undivided) 
the  ujicle  or  the  elder  brother,  having  travelled  to  a  foreign 
country,  the  son  shall  not  be  forced  to  discharge  the  debt 
until  twenty  years  have  elapsed.*—- 

Authority.  ViSHNU : — If  he,  who  contracted  the  debt,  should  die  or 
become  a  religious  anchoret  Or  remain  abroad  for  twenty 


Annotations. 
S08.  It  is  not  expressly  said  that  the  debt  shall  be  paid  by  the 
son,  in  the  life-time  of  his  father,  who  is  insolvent.  It  is  declared, 
however,  that  he  shall  pay  the  debt  of  the  father  who  is  oppressed 
by  calamity,  snch  as  ineurable  disease,  Ac.,  and  that,  even  though 
no  patrimony  have  come  into  his  hands.  Bat,  according  to  the 
remark  of  Sir  William  Jonesi,  the  obligation  is  moral  and  religionsy 
not  civil.  See  note  on  Jagan-n&tha,  Dig.  b.  i,  clxvii.— iftra.  H.  L. 
Vol.  II,  pp.  277,  27a 


•  Vytxv.  May6.  Chftp.  V,  Sect,  iv,  S 13. 
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years  (b),  that  debt  shall  be  discharged  by  his  sons  or 
grandsons,  but  not  by  remoter  descendants  against  their 
will. — Vyav.  MayA  Chap.  V,  Sect,  iv,  §  13. 

.    YAjnavalKTA  :— Tlie  father  having  gone  to  a  foreign  Authority, 
country^  or  deceased  (naturally  or  civilly,)  or  wholly  immer- 
sed in  vices  (or  difficulty,)  the  sons  or  their  sons  must  pay 
the  debt,  but,  if  disputed,  it  must  be  proved  by  witnesses,-— 
Vyav.  May&.  Chap.  V,  Sect,  iv,  §  12. 

KAtyIyANA  : — If  the  father  be  at  home,  but  afflicted  with  Authority. 
a  chronic  disorder  (though  not  without  hope  of  recovery),  or 
absent,  his  debt  shall  be   paid  by  his  sons,  after  a  lapse  of 
twenty  years  (6). — Vyav.  Mayii.  Chap.  V,  Sect,  iv,  §  13. 

(bj  This  must  be  understood  when  the  cure  of  the  dis- 
eased is  possible,  or  when  the  return  of  the  absent  (parent) 
may  be  expected.  But  when  the  distemper  is  deemed  incurable 
or  the  return  of  the  absent  parent  is  impracticable,  the  son  shall 
pay  the  debt  of  his  father,  though  living,  as  if  he  were  dead. 
The  creditor  need  not  wait  twenty  years. — Eatndkara.  .  Vide 
Coleb.  Dig.  Vol.  I,  (CaL  Ed.)  p.  285. 

BIAtyAtana  :— The  debts  of  men  long  absent  in  a  foreign  Authority, 
country,  of  idiots,  madmen,  and  the  like,  who  have  no  male 
kindred,  and   of  religious  anchorets,    must   be   paid   even 
during  their  lives,  by  such  as  have  the  care  of  the  (debtors' ) 
wives  and  goods.— -i6id.  p.  338. 

KAtyAyana  : — A  creditor  may  fenforce  payment  of  such  Authority, 
debts  from  the  sons  of  his  debtors,  who,  though  alive,  are 
incurably  diseased,  mad,  or  extremely  aged  (o),  or  have  been 
very  long  absent  in  a  foreign   country,  (provided  the  sons 
have  assets  of  the  debtors). — Ibid.  p.  286. 

(ej  "  Extremely  aged**— that  is  incapacitated  by  old  age  for 
the  ( management  of)  affairs. — Ibid, 

Vrihaspati  : — A  debt  of  the  father  being  proved,  it  must  Authority. 
be  discharged  by  his  sons,  even  in  his  life-time,  if  he  were 
blind  (  or  deaf)   from  his  birth,  or  be  degraded,  insane,  or 
afflicted  with  phthisis  or  leprosy^  or  any  hopeless  disorder. — 
Ibid.  p.  285. 

83 
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Authority,  HlRfTA  : — While  the  father  lives,  sons  are  not  indepen*' 
dent  in  regard  to  the  receipt  and  expenditure  of  wealth, 
and  amercement  (dkshepa).  But  if  he  be  decayed,  remote- 
ly absent,  or  afflicted  with  disease,  let  the  eldest  son 
manage  the  affairs  as  he  pleases. — SmH.  Chan.  Chap.  I, 
CI.  21,  30. 

Authority.  Shankha  and  LiKHlTA  :— If  the  father  be  incapable,  let 
the  eldest  son  manage  the  affairs  of  the  family,  or,  with  his 
consent,  a  younger  brother  converisant  with  business,— Smri. 
Chan,  Chap.  I,  CI  28. 

VyavMihd.  209.  The  debt  contracted  for  the  family  by 
any  person  connected  with  the  family,  even  by  a 
pupil,  a  dependant  or  the  like,  if  not  repaid  by  the 
Kartd*  of  the  family,  must  be  liquidated  by  his 
surviving  son,  grandson,  or  the  person  inheriting 
his  property — the  same  in  fact  being  a  debt  of  the 
Kartd  himself,  t 

Authority.  ViSHNU: — A  [debt  (c?)]  of  which  payment  was]  previously 
promised,  or  (which  was)  contracted  by  any  person  for  the 
sake  of  the  family,  must  be  paid  by  the  house-keeper. 
Coleb.  Dig.  Vol.  I,  p.  802. 


Authority. 


Authority. 


(d)    A  "  debt"  must  be  here  supplied. — Ibid, 

YiJNAVALKYA: — If  one  of  (two  or  more)  undivided  kins- 
men contract  a  debt  for  the  sake  of  the  family  {kutumhdrthe), 
and  either  die  or  be  very  long  absent  abroad,  the  other  par- 
ceners or  joint  tenants  shall  pay  it.— Jf  i^.  Sans,  p.  70.  Vids 
Coleb.  Dig.  Vol.  I,  p.  290. 

The  debt  which  was  contracted  by  several  undivided 
members,  or  any  member,  of  a  family,  for  the  sake  of  such 
family  (kutumharthi),  should  be  paid  by  the  head  of  the 
family,  but  upon  his  death  or  being  absent  abroad,  the  same 
should  be  liquidated  by  all  those  who  inherited  his  pro- 
perty,— MiU  Sans.  p.  70. 

*  The  doer  of  a  thing,  agent^  master,  chie^  head,  goyemor. 
t  Vide  Precedentft,  pp.  614,  620,  621. 
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Remark. — The  term  '  Kutumbdi'th^  which  is  composed  of 
'  Ktttumba  *  (  family  )  and  arthe  (for  or  for  the  sake  of,)  is  used  in 
many  texts  on  the  above  subject.  Mr.  Golebrooke  in  lus  Digest 
has  rendered  the  term  sometimes  by  '  for  the  support  of  the 
family*  sometimes  by  'for  the  use  of  the  family/  some- 
times  by  'for  the  behoof  of  the  family'  and  sometimes  by 
*  for  the  benefit  of  the  family'  and  in  so  doing  he  seems  to  have 
followed  Jagan-ndiha  whose  compilation  is  the  original  of  his 
Digest.  Sir  William  Jones,  in  one  text  of  Manu,  translates  it  by 
*^for  the  use  of  the  family*  and  in  another  by  *  for  the  behoof  of 
the  family'  without  following  the  commentator  KullUka  Bhatia^ 
who  in  one  text  has  interpreted  it '  Kutumba-iambardhandrtham* 
(for  the  support  of  the  family,)  and  in  another  by  *  Kutumba- 
byaya-nimiUam  (for  the  expenses  of  the  family.')  With  due 
deference  to  the  two  great  translators,  I  ha?e  deemed  it  best  to 
render  the  term  '  EutumbdrM '  all  along  by  '  for  the  sake  of  the 
family,'  a  signification  consistent  with  the  component  parts  of  the 
original,  and  most  accurate  of  all,  and  which  has  been  afterwards 
adopted  by  Mr.  Colebrooke  himself  in  his  translation  of  the 
Mitdkshard.'^Y.  D.  p.  367. 

KIttIyana  :— a  debt  contracted  by  a  brother,  a  paternal   Authority, 
uncle,  or  a  mother  for  the  sake  of  the  family,  must  be  fully 
discharged  by  the  co-heirs  when  partition  is  made. — Smrt. 
Chan.  Chap.  II,  Sect,  ii,  CI.  19. 

Vrihaspati: — A  house-keeper    shall   discharge   a  debt   Authority, 
contracted  by   his  uncle,  brotlier,  son,  wife,  servant,  pupil, 
or  dependants,  for  the  support  of  the  family  (during  his  ab- 
sence).*—Coleb.  Dig.  (Cal.  Ed.)  Vol.  X,  p.  301. 

It  is  here  implied  that,  a  debt,  contracted  .even  by  others  for 
the  support  of  the  family,  must  be  discharged  by  the  house- 
keeper.—i?a^;2di^ra.  Vide  Coleb.  Dig.  Vol.  I,  (  Cal.  £d.  ) 
page  301. 

*  The  priodple  of  the  law  may  be  here  stated  :  should  a  son  competent  to 
affairs  be  at  hand,  a  debt,  contraoted  by  divided  brethren  or  the  like  unautho- 
rised by  him,  is  not  valid  :  but,  in  the  ease  of  parceners,  if  any  one  of  five 
brothers  forbids  the  oontracting  of  the  debt,  and  is  able  to  support  the 
family  by  other  means,  the  debt  contracted  by  another  brother,  is  due  by  the 
borrower  alone,  and  shall  not  be  paid  by  him  who  opposed  the  debt.  Yet, 
if  the  money  (so)  borrowed  be  used  by  him  who  opposed  the  debt,  or  by  his 
dependant,  being  unable  to  supply  sufficient  funds  for  the  support  of  the 
whole  family,  or  of  his  immediate  dependants,  it  must  be  discharged  by 
him,— Coleb.  Dig.  Vol.  I,  p.  801. 
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Authority.  NArada  ; —Whatever  debt  has  been  contracted  for  the 
use  of  the  family^  by  a  pupil,  an  apprentice,  a  slave^  a 
"wife^  or  an  agent,  must  be  paid  by  the  head  of  the  family. 
Coleb.  Dig,  (Cal,  Ed.)  Vol.  I,  p.  802, 

Authcdty.  KIttItANA.: — Bhrigu  ordained  that  a  man  shall  pay 
a  debt  contracted  for  the  sake  of  the  family,  in  his  remote 
absence,  even  without  his  assent,  by  his  slave,  his  wife^ 
his  mother,  his  pupil,  or  his  son. — Coleb.  Dig.  (Cal.  Ed.) 
Vol.  I,  p.  17,— See  Vyav.  MayH.  Chap.  V,  Sect,  iv,  §  20. 

Authority.  NiRADA :— A  debt  contracted  before  partition  by  an 
uncle>  or  brother,  or  a  mother  for  the  support  of  the  family, 
all  the  persons  or  joint  tenants  shall  discharge. — Coleb,  Dig, 
(CaL  Ed.)  Vol.  I,  p.  292. 


Authority. 


Manu  I — If  the  debtor  be  dead  (e),  and  if  the  money 
borrowed  ^  as  expended  for  the  use  of  the  family,  it  must 
be  paid  by  that  family,  divided  or  undivided,  out  of  their 
own  estate. — Ibid,  p.  297. 


(«)  The  word  "dead" 
hke).—Ibid.  p.  297. 


Authority. 


Vyav<uth4, 


Vyavoilhd. 


is  illustrative  (  of  civil  death  and  the 


Manu  : — Should  even  a  slave  make  a  contract  (/)  (in  the 
name  of  his  absent  masterj  for  the  sake  of  the  family^ 
that  master,  whether  in  his  own  country  or  abroad  shall 
not  rescind  it. — Ibid,  p.  302, 

(/)     "  A  contract"— that  is  debt 

210.  NIeada  :-r-A  father  must  equally  pay  the 
debt  of  his  son,  contracted  by  his  own  appointment^ 
or  for  the  support  of  his  family,  or  in  a  time  of 
distress.-^Ooleb.  Dig.  Vol.  I,  (Cal,  Ed.)  p,  305, 

211.  NiBADA;— A  debt  contracted  by  the  wife, 
shall  by  no  means  bind  the  husband,  unless  it 
were  (for  necessaries)  at  a  time  of  distress  :  a  man 
is  indispensably  bound  to  support  his  family.— 
Ibid.  p.  321, 
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212.  If  a  debt  be  contracted  by  a  widow  or  the  Vy(^^f<»^ 
like  for  the  liquidation  of  the  debts  of  the  late 

owner,  or  for  the  performance  of  an  act  or  acts  in- 
dispensably necessary,  such  debt  must  be  discharged 
by  the  reversionary  heirs  of  the  late  owner,* 

213.  The  debt  contracted  by  any  of  the  co-   vycmtthd. 
heirs  or  co-parceners  of  a  joint  family — such  as  a 

father,  son,  brother,  brother's  son  or  the  like, — ^for 
the  support  of  the  family,  or  for  relieving  it  from 
distress,  or  for  the  performance  of  the  act  or  acts 
indispensably  necessary,  must  be  repaid  by  all  the 
surviving  co-heirs  or  co-parceners  of  the  family.t 

NlBADA.^-Any  one  surviving  parcener  may  be  compel-  Authority, 
led  to  pay  another's  share  of  a  debt  contracted  by  joint 
tenants ;  bat  if  they  be  dead,   the  son  of  one  is  not  liable 
to  pay  the  debt  of  another.— Coleb.  Dig.  Vol.  I,  p.  295. 

NIbada  :• — A  debt  contracted  before  partition  by  an  uncle  Authority, 
or  a  brother^  or  a  mother^  for  the  sake  of  the  family,  all  the 
parceners  or  joint  tenants  shall  discharge. — Ibid,  p.  292. 

TijNAYALKTA  : — If  one  of  two  or  more  parceners  or  un-  Authority, 
divided  kinsmen  contract  a  debt  for  the  sake  of  his  family^ 


Annotations. 
S\%  Where  the  consideration  of  a  debt  may  have  been  such|  as  in 
iti  natore  to  charge  the  common  faod,  as  for  the  nuptials  of  any  of 
the  &mily,  the  expense  attending  them  must  have  been  reasonable, 
aeoording  to  the  usage  and  means  of  the  family ;  beyond  which,  if 
ouried  to  excess,  he,  who  so  imprudently  contracted  it,  will  be  alone 
liable,  unless  it  hare  been  adopted  by  the  rest.  Contracted  fairly,  for 
the  use  of  the  family,  by  whatsoever  member  of  it,  it  binds  the 
whole.— Stra.  H.  L.  Vol.  I,  p.  167. 

*  Vide  Precedents,  pp.  4O89  409. 
t  Vide  Precedents,  pp.  62—80, 149, 
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and  either  die  or  be  very  long  absent  abroad,  the   other 
parceners  or  joint  tenants  shall  pay  it. — Ibid.,  p.  290. 

B0MB4T  Act  No.  VII  of  1866. 

I. — No  son  or  grandson  of  a  deceased  Hindti  shall,  mere- 
ly by  reason  of  his  beiog  such  son  or  grandson,  be  liable  to 
be  sued  for  any  of  the  debts  of  such  deceased  Hindfi. 

II.-*No  son,  grandson,  or  heir  of  a  deceased  Hindti,  who 
has,  by  himself  or  his  agent,  received  or  taken  possession  of 
any  property  belonging  to  the  deceased,  shall  be  liable 
personally  for  any  of  the  debts  of  the  deceased,  merely  by 
reasoti  of  his  having  so  received  or  taken  possession  of  any 
such  property :  but  the  liability  of  such  son,  grandson,  or 
heir  in  respect  of  such  debts,  shall  be  as  the  representative 
of  such  deceased  Hindti,  and  shall  be  limited  to  paying  the 
same  out  of,  and  to  the  extent  of,  the  property  of  the  de- 
ceased which  such  son^  grandson,  or  heir  or  any  other 
person  by  his  order  or  to  his  use  has  received,  or  .taken  pos- 
session of,  as  aforesaid,  and  which  remains  unapplied : 
Provided  that  if  any  part  of  such  property  so  received  or 
taken  possession  of  as  aforesaid  shall  not  have  been  duly 
applied  by  such  son,  grandson,  or  heir,  he  shall  be  liable 
personally  for  such  debts  to  the  extent  of  the  property  not 
duly  applied  by  him. 

IV. — ^No  person  who  has  married  a  Hindti  widow  shall, 
merely  by  reason  of  such  marriage,  be  liable  for  any  of  the 
debts  of  any  prior  deceased  husband  of  such  widow. 

V. — Where  a  debt  is  contracted  after  this  Act  shall  oome 
into  operation  by  one  or  more  members  of  an  undivided 
Hindti  family  under  such  circumstances  as  that  the  same 
forms  the  debt  of  the  undivided  family^  no  member  of 
such  undivided  family  who  is  unborn  or  under  the  age  of 
twenty-one  years  at  the  time  of  the  contracting  of  such 
debts  shall  be  liable  personally  to  pay  the  same,  but  such 
member  shall  only  be  liable  to  pay  the  same  out  of  and  to 
the  extent  of  the  property  of  the  undivided  Hindfi  family, 
and  of  the  separate  property,  if  any,  belonging  to  any  de- 
ceased members  of  the  undivided  family  who  were  above 
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the  age  of  tweDtj-one  years  at  the  time  of  contractiDg 
the  same,  received,  or  taken  possession  of,  by  such  member, 
or  any  other  person  by  his  order  or  to  his  use,  and  remaining 
unapplied,  unless  any  part  of  such  property  so  received  or 
taken  possession  of  as  aforesaid  shall  not  have  been  duly 
applied  by  such  member,  in  which  case  he  shall  be  further 
liable  personally  for  such  debt  to  the  extent  of  the  property 
Bot  duly  applied  by  him. 

VI. — Except  as  provided  in  Section  V  of  this  Act, 
nothing  in  this  Act  contained  shall  be  construed  as  limiting 
or  affecting  the  liability  of  any  person  as  surviving  member 
or  one  of  the  surviving  members  of  an  undivided  Hindti 
family  for  any  debt  contracted  under  such  circumstances  as 
that  the  surviving  member  or  surviving  members  of  such 
undivided  family  is  or  are  by  the  law  now  in  force  liable  to 
pay  the  same. 


SECTION   III. 

On  Maintenance. 

According  to  the  rules  of  the  law  of  inheritance  the 
nearest  relatives  of  a  deceased  person  inherit  his  estate, 
and  according  to  the  immemorial  and  prevalent  custom, 
only  one  of  the  nearest  relatives  of  the  deceased  takes  his 
v^hole  estate  to  the  exclusion  of  the  rest,^  yet  so  anxiously 
careful  has  the  law  been  that  there  shall  exist  no  ultimate 
distress  in  the  helpless  members  of  his  family,  while  means 
exist  to  prevent  it,  that  is,  it  declares  such  persons  to  be 
entitled  to  maintenance  out  of  his  estate,  since  it  was  the 
bounden  duty  of  the  late  proprietor  to  maintain  them. 
Thus  Manu  : — '*  He  who  bestows  gifts  on  strangers  (with  a 
view  to  wordly  fame,  while  he  suffers  his  family  to  live 
in  distress,  though  he  has  power  to  support  them,  touches 
his  lips  with  honey,  but  swallows  poison  :  such  virtue  is  coun- 
terfeit."— '*  Even  what  he  does  for  the  sake  of  the  spiritual 
body,  to  the  injury  of  those  whom  he  is  bound  to  maintain 
shall  bring  him  ultimate  misery  both  in  this  life  and  in  the 
next.''    So  also  Vrihaspati:    ''A  man  may  give   what 

*  S«e  anU,  page  228. 
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remains  after  food  and  raiment  of  his  family,  the  giver  of 
more  (who  leaves  his  family  naked  and  unfed)  may  taste 
honey,  but  shall  afterwards  find  it  poison/^*  Thus  every 
person  while  living  is  bound  to  support  his  family^  and  he 
having  been  so,  the  successor  to  his  estate  is  also  bound  to 
support  them ;  inasmuch  as  the  heir  who  takes  the  deceased's 
estate  does  not  take  it  solely  for  himself,  but  also  for  the  per- 
formance of  acts  beneficial  to  him  in  the  after-life.  Now  a 
very  great  benefit  is  done  to  the  soul  of  the  deceased  by  sup- 
porting his  family,  as  he  is  doomed  to  hell  if  they  suffer  for 
want  of  the  necessaries  of  life;  so  says  Manu : — ^*  The  sup- 
port of  persons  who  should  be  maintained,  is  the  approved 
means  of  attaining  heaven.  But  hell  is  the  man's  portion 
if  they  suffer.  Therefore,  (let  the  master  of  a  family)  care- 
fully maintain  th^m."} 

Consequently, — 

VyavatiM.  214.  The  members  of  the  deceased's  family 
who  were  or  were  to  be  supported  by  him  are  also 
to  be  supported  by  the  person  inheriting  his  estate. 

*  Manu,  Cliap.  XI,  w.  9, 10. 

t  Vide  Coleb.  Dig.  Vol.  II,  p.  181. 

X  Maintenance  by  a  man  of  his  dependants  is,  with  the  Hindoos,  a  primary 
duty.  They  hold,  that  he  must  be  just,  before  he  ia  generous,  his  chanty 
beginning  at  home;  and  that  even  sacrifice  is  mockery,  if  to  the  injury  of 
those  whom  he  is  bound  to  maintain.  Nor  of  his  duty  in  this  respect  are 
his  children  the  only  objects,  co-extensive  as  it  is  with  his  family,  whatever 
be  its  composition,  as  consisting  of  other  relations  and  connexions,  including 
(it  may  be)  illegitimate  ofispring.  It  extends  to  the  outcaste,  if  not  to  the 
adulterous  wife ;  not  to  mention  such  as  are  excluded  from  the  inheritance, 
whether  through  their  fault,  or  their  misfortune;  all  being  entitled  to  be 
maintained  with  food  and  raiment  at  leasts  under  the  severest  sanctions. 
A  benevolent  injuction  1  existing  at  no  time  ever  to  the  same  extent  under 
our  own  law ;  which  professes  little  of  the  kind,  since  the  time  that  it  has 
been  competent  with  us  for  a  man  to  dispose  by  will  of  the  whole  of  his 
property,  real  and  personal,  without  regard  to  the  natural  claims  of  wife  and 
issue,  to  say  nothing  of  more  distant  ties;  a  latitude,  not  approved  by 
(Blackstone)  the  author  of  the  commentaries  ;  who,  in  noticing  the  power  of 
the  parent  so  to  disinherit  his  children,  thought  it  had  not  been  amiss,  if  he 
had  been  bound  to  leave  them  at  least  a  necessary  subsistence ; — or,  sjb  the 
same  sentiment  has  been  expressed,  in  their  peculiar  manner,  by  the  highest 
Hindu  authorities,  *' Who  leaves  his  family  naked  and  unfed,  may  taste  honey 
at  first,  but  shall  afterwards  find  it  poison."  The  obligation  extends,  under 
particular  di-cumstances,  to  responsibility  for  each  other's  debts,  in  a  degree 
unknown  to  our  law,  as  will  be  subsequently  seen. — Stra.  H.  L.  Vol.  I, 
(2nd  Ed.)  pp  67,  68. 
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Because  their  maintenance  is  an  indispensable  obligation.   Authority. 
YuhAnbsha&a^  Hit.  Sans.,  p.  269. 

Because  maintenance  of  the   family  is  an   indispensable  Authanty. 
obligation.— MiTRA  Misra,  Vir.  Mit.  Sana,  p.  181. 

NIbada  . — A  man  is  indispensably  bound  to  support  his  Authority. 
fcmily.—Coleb.  Dig.  Vol.  I,  p.  301. 

The  declarations,  as  above,  of  M  ANU,  NArada,  VunInesh- 
WABA  and  other  authorities  have,  however,  been  considered 
to  be  applicable  not  to  tlie  family  in  general,  but  to  those 
members  thereof  whom  the  late  owner  was  bound  to  sup- 
port even  by  the  commission  of  improper  acts.  Almost 
ail  of  such  members  have  been  specified  *  in  t\\e  following 
ttttof  HaNU:— 

"Uanu  declared  that   a  mother  and  father,  in  their  old   Authority, 
sge,  a  virtuous    wife,  and   infant  son  must   be   maintained 
even  by  the  commission  of  a  hundred  offences."^ 

Therefore, — 

21&.    The  person  inheriting  the  property  of  a    Vyawuthd. 
deceased  owner  is  legally  bound  to  maintain  his  old 
mother  and   father  (a),   virtuous  wife,  infant  son, 
daughter  and  sister  {b).* 

(a.)  As  the  term  ''son"*  siguifies  the  grandson  and  great-grandson 
•a  well  as  the  sent,  it  is  to  be  understood  that  the  terms  "  mother 
and  father^  comprehend  also  the  'sonloss  grandmother  and  grand- 
&tber  aud  also  the  great-grandmother  and  great-grandfather 
vhose  son  and  grandson  are  dead;  that,  in  like  manner  the 
term  "infant  son"  comprehends  also  the  fatherless  grandson 
and  danghter,  and  the  great-gi*audson  and  daughter  whose  father 
and  grandfather  are  dead. 

fh,J  Infant  sister]  It  having  been  determined  that  the 
immarried  sister  must  be  initiated  (in  marriage),  d  foHiori  it  has 
been  implied  that  she  must  be   maiiitaiued  until  her  marriage  ; 

*  See  Partition  and  Precedents  pp.  589,  59d— 602,  688,  610,  and  Vyavwthd 
DmrTpana  (2nd  Ed.)  pp.  875,  376. 

t  See  mi^,  pagw  18, 19  and  Precedents,  pp.58,  219,  477,    Ante,  p.  288. 

33 
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and  the  te^t--''  Their  daughters  too  must  be  maiutained  untilpror 
vided  ^ith  husbauds''*  is  applicable  to  this  case  also,  aooordiug 
tp  the  maxim — *'  the  seuse  of  the  law,  as  ascertained  iu  one 
instance  is  applicable  iu  others  also,  proyidecl  there  b^  |io  impedir 
ment.t 

Vyavattkd.  216.  A  step-mother  has  a  legal  claim  to  be 
maintained  out  of  the  estate  left  by  her  deceased 
husband^  or  by  her  step-son  inheriting  his  estate.^ 

Thei  general  doctrine  respecting  the  right   of  a  widowed 
daughter-in-law  to  maintenance  is,  that — 


Vyctwithd, 


Vyavoithd. 


217.  If  she  inherited  or  received  so  much  pro- 
perty from  her  late  husband  or  any  other  person  as 
to  be  sufficient  for  her  support,  her  fatHer-in-law  is 
not,  in  that  case,  bound  to  maintain  her ;  but  if 
she  received  no  such  property,  then  th^  father-in- 
law  is  bound  to  maintain  her,  if  she  was 
engrafted  in  his  family  by  him  or  by  his  permission: 
in  other  cases,  he  is  morally  bound  to  support  her.§ 

218.  The  head  of  a  family  having  been  Taoralljf 
bound  to  support  his  relatives  other  than  those 
above  mentioned,  his  successor  also  is  morally 
bound  to  maintain  them. 


Vyavadkd,  21  &•  The  relatives  who  on  account  of  defects, 
or  by  the  force  of  custom,  are  excluded  from  inheri- 
tance, are  legally  entitled  to  be  maintained  out  of 
the  late  proprietor's  estate,  which,  but  for  the  preva- 
lent custom  or  their  own  defects,  they  would  have 
inherited  together  with  the  inheritor.  || 

•  See  post,  page  260. 
t  Vide  Coleb.  Dd.  Bhl  p.  63!    Note.  81. 
X  Vide  Precedents,  pp.  589,  610,  611. 
§  Vide  Precedents,  pp.  599,  605,  608,  609  and    VyavaaOtd  Darpana  (2o4 
Ed.)  pp.  873,  376,  890 

H  Vide  Precedents,  pp.  446,  606,  607,  Ac. 


Digitized  by  VjOOQ  IC 


ON   MAINTENANCE. 


259 


Persons  excluded  from  inheritance  for  a  defect  or  defects 
are — *' an  impotent  person,  an  outcaste,  his  issue,  a  perspn 
born  blind  or  deaf,  one  lame,  a  mad  man,  an  idiot^  one  dunib, 
one  who  has  lost  the  use  of  a  limb  or  limbs,  a  leper  with 
ulcers,  one  afflicted  with  an  incurable  disease  unexpiated 
for,  an  enemy  to  his  father,  a  hypocrite  or  a  person  wearing 
the  token  of  religious  mendacity,  one  who  has  assumed  an- 
other order,  and  the  test.'*  See  the  Chapter  on  Exclusion 
from  Inheritance. 

Premising  impotent  persons  and  the  rest,  says — 

Manu  : — But  it  is  just  that  the  heir  who  knows  his   duty  Authority. 
should  give  to  all  of  them  food  and  raiment   for  life,   with- 
out stint,  according  to  the  best  of  his  power :  he  who   gives 
them  nothing,  shall  sink  assuredly  to  a  region   of  punish- 
ment (c). 

(c).  From  the  conclusion  of  the  dictum — "  shall  sink 
assuredly  to  a  region  of  punishment" — it  must  be  inferred 
that  he  who  does  not  willingly  give  (food  and  raiment) 
shall  be  compelled  to  give  them. —  Vide  Coleb.  Dig.  Vol.  Ill 
page  320.    V.  D.  1013. 

Devala  :— They  ought  to  be  maintained  excepting,  how-  Authority. 
ever,  the  outcaste  and  his  son.* 

BoudhAyana: — Persons  incapable    of  transacting  busi-  Authority. 
ness,  blindj  idiots,  those  who  are  immersed  in  vice,  or  afflicted 
with  incurable  diseases,  and   even  those  who   neglect  their 
duties,  but  not  the  degraded  nor  their  issue^   let  the   heir 
supply  with  food  and  raiment.* 

YiJNAVALKYA : — An  outcaste  and  his  issue,  an  impotent   Authority, 
person,  one  lame,  a  mad  man,  an  idiot^  a  blind  man,  a  person 
inflicted  with  an  incurable  disease,  must  be  maintained  ex- 
cluding them,  however,  from  participation. — Mit,  In.  Chap. 
II,  Sect.  X,'§  1.    • 

These,  the  impotent  man,  and  the  rest,  are  excluded  from     Authority. 
participation.     They  do  not  share   the  estate.     They  must 
be  supported  by  an  allowance  of  food  and  raiment   only, 
and   the  penalty   of  degradation   is  incurred  if  they  be  not 
maintained. — Mit  In.  Chap.  II,  Sect,  x,  §  5. 

*  Vide  Coleb.  Dig.  Vol.  Ill,  pp.  805,  816.  ^ 
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Vyavadh4.  220.  The  wivcs  of  the  impotent  persons  and 
the  rest,  if  chaste,  must  he  maintained  for  life ; 
their  daughters  too,  must  he  supported  so  long  as 
they  are  not  disposed  of  in  marriage. 

Authority.  YiJNAvALKYA :— Their  daugbters  must  be  maintaiDed 
likewise,  until  they  are  provided  with  husbands  (d).  Their 
childless  wives,  couducting  themselves  aright,  must  be 
supported  ;  but  such  as  are  unchaste  should  be  expelled,  and 
80  indeed  should  those,  who  are  perverse  [prati-kAla  (e)]* 
Mit  In,  Chap.  II,  Sect,  x,  §  12,  14. 

(cZ).  Their  daughters  or  the  female  children  of  such  per- 
sons, must  be  supported  until  they  be  disposed  of  in  marriage. 
Under  the  suggestion  of  the  word  "likewise/*  the  expenses 
of  their  nuptials  must  be  also  defrayed.— /but.  §  13. 

(e).  The  wives  of  these  persons  (i.  e„  the  impotent  per- 
son and  the  rest),  being  destitute  of  male  issue,  and  being 
correct  in  their  conduct,  or  behaving  virtuously,  must  be 
supported  or  maintained.  But  if  unchaste,  they  must  be 
expelled  ;  and  so  may  those  who  are  perverse  (praii-kAid*), 
These  last  may  indeed  be  expelled  ;  but  they  must  be  sup- 
ported, provided  they  be  not  unchaste.  For  a  maintenance 
must  not  be  refused  solely  on  account  of  perverseness. — 
Ibid.,  §  13. 

The  term  "  Virtuous  (Sddhwi  )"  being  used  in  the  fore- 
going text  of  MANU,"t  it  is  implied  that — 

'VycnoiM.      '  221.     An    adulterous    wife    is  not  entitled   to 
maintenance.! 

Again,  the  term  'wife'  being  indicative  of 'woman'  in 
general,§ — 

*  In  hia  Digest  (Vol.  iii,  p.  Z2i\  Mr.  Colebrooke  has  r»nd«rad  the  word 
"}M*al»-M/4/'  by  'tnitorouB.' 

t  See  ante,  ptge  257. 
t  Vide  Precedents,  pp.  589,  604,  605  and  VyawuM  Darptma  pp.  $75,  SMw 
I  SeeanU,  pp.  157,-169,  and  Precedents,  pp.  417,  424,  427^  iZt,  435,60f. 
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222.  The  mother  and  the  rest  also,  if  unchaste,    Authority. 
are  not  entitled  to  maintenance.* 

223.  If  the  wife  or  any   such  member  of  the    r^avaakd. 
family  as  must  be   supported,  be  expelled  or  for« 

saken  without  a  good  reason,  then  they  must  have 
maintenance  from  the  head  of  the  family  during 
his  life,  and  out  of  his  assets  after  his  death. f 

224.  Separate  maintenance  is  to  be  allowed     Vvavauhd, 
to  that  member  of  the  family  who  for  a  just  cause 

could  not  live  in,  and  mess  with,  the  family,  t 

225.  Should  a  woman   without  unchaste  pur-     Vyaveuthd. 
poses   quit  the  family   house,   and  live  with  her 
parents   or  other  relations,     she  cannot    thereby 

forfeit  her  right  to  maintenance.;]; 

226.  The  widow,  however,  is  not  entitled  to    VyavatUia. 
maintenance  by  residing  elsewhere  without  a  just 

cause,  if  she  was  directed  by  her  husband  to  be 
maintained  in  the  family  house.§ 

227.  The  son  begotten  by  a  Brcthmana,   Ksha-     Vyavaahd. 
triya  or  Voishya  on  a  female  slave  or  kept  mistress, 

is  entitled  to  a  suitable  maiotenance  out  of  his 
father's  estate,  and  not  to  inherit  it.|| 

228.  The  amount  of  maintenance   should  be    >V«^«*«<- 
fixed  in  consideration  of  the  receiver's  rank  and 
position  in  life,  as  well  as   to   the  extent  of  the 
estate.^ 

•  See  ante,  pp.  167,  158,  169  aad  Preoedente,  pp.  417,  424,  427,  488,  435, 
447,  605. 

t  7id€  Precedents,  pp.  589,  600,  608,  &  V.  D.  p.  874. 
t  Vide  Precedents,  pp.  589.  599,  600,  604,— Vt(?«  V.  D.  pp.  881-884. 
§  Vide  Precedents,  pp.  589/  and  V.  D.  p.  889. 
tl  Vide  Precedents,  pp.  606,  611. 
f  Vide  Precedents,  pp.  589,  602^604  and  V.  D.  pp.  881—884. 
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vyavatthd.  229*  If  means  allow,  not  only  food  and  rai- 
ment should  be  supplied,  but  also  a  sum  for  the 
performance  of  religious  acts  and  ceremonies,  and 
the  amount  for  this  purpose  should  be  fixed  accord- 
ing to  the  above  rule.* 

Vyavoiihd,  230.  If,  however,  there  exist  in  a  family  a 
long  established  and  prevalent  custom  with  respect 
to  allowing  or  not  allowing  maintenance  to  a  parti- 
cular relative,  such  custom  is  to  be  acted  upon  in 
preference  to  any  rule  whatever  of  the  law.  See 
the  Chapter  on  Custom  or  Usage. 

*  Vide  PreoedentB,  p.  589. 


End  of  Vol.  I. 


Pnnted  hy  /.  G.  Bose  dh  Co.,  Stavhope^Preis,  249,  Botv-Baxar 

Street,  Calcutta.  f^r^r^n^^ 
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•      BOOK    I. 

PRECEDENTS  OF  OWNERSHIP,  RIGHT,  HERITAGE,  &c. 


OHAPTEB   I. 

OF  OWNERSHIP,  RIGHT,  HERITAGE,  &c. 


RELATIVE    TO    HERITAGE. 


Calcutta,  H.  C.  A.— 2%a  3rd  of  January,  1868. 

FroBent : 

The  Hon'ble  G.  Loch  and  Dvvarka  Nauth  Mi  tier,  Judges. 


Case  NO.  88  of  1867. 

Sheo-dtal  Tewa&ee  (one  of  the  Defendants,)  Appellant, 

versM 

JuDOO-NAuTH  Tewareb  (Plaintiff,)  and  others, 

(Defendants,)  Respondents. 


Case  NO.  88  of  1867. 
Sheo-dtal  Tewareb  Chowdhby  (Plaintiff,)  Appellant, 

versus 

BiSHO-KAUTH  Tewabbe  Chowdhrt  (Defendant,) 

Respondent. 


Case  NO.  104  of  1867. 

SflEo-DYAL  Tewareb  (Plaintiff,)  Appellant, 

versus 

BiSHO-NAUTH  Tewareb  .(Defendant,) 

Respondent. 


*  Seetton  11  is  commenced  with,  because  there  are  no  precedents  of  the  first  Sec< 
tion  of  the  text  book. 

Toiu  XL 
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2  PRECEDENTS  OF  .  [Book  i. 

Case  No.  Ul  of  1867. 

JoDoo-NAUTH  Tewabee  (PlaintiflF,)  Appellant, 

versus 

BisHo-NAUTH  Tewabee  and  others^ 

(Defendants^)  Respondents. 

According  to  the  Mitakshant)  the  mother,  pr  t^e  grandmother,  ia  entitled  to  a  abare 
when  sons,  or  gpitrndsonsi  divide  the  family  estate  between  themaelvea  ;  but  ahe  csa 
not  be  recognized  as  the  owner  of  such  share  until  the  division  ia  ^tu^dly  made  ;  ahe 
has  no  pre-existing  right  in  the  estate  except  a  right  of  nudntenanoe. 

ynder  the  Hindoo  Law,  two  things  at  least  are  necessary  to  constitute  partition  :  the 
shares  must  be  defined,  and  there  must  be  distlnot  and  independent  enjpjmei)t. 
Whatever  is  acquired  at  the  charge  of  the  patrimony  }b  subject  to  partition  ;  but  if 
the  common  stock  ia  improved,  an  equal  share  is  ordained.  Where  a  co-paroenar, 
with  comparatively  small  detriment  to  the  joint  estate,  acquires  any  separate  proper- 
ty |)y  his  own  labour  or  capital,  the  property  is  nevertheless  to  be  considered  joint 
although  the  acquirer  gets  a  double  share. 

MitteVy  J.— -These  appeals  have  arisen  out  of  three  original  suits 
instituted  in  the  court  of  the  Principal  Sudder  AiiJeen  of  Mymen- 
sing.  The  facts  disclosed  by  the  pleadings  in  these  three  suits  'have 
|>een  set  fortli  at  length  in  the  judgment^  recorded  by  that  officer, 
and  we  ^hink  it^  therefore,  unnecessary,  to  recapitulate  them  in  this 
place.  The  real  contest  between  the  parties  is  about  the  division  of 
a  joint  undiyided  est^te^  and  the  principal  questions  to  be  deter- 
mined are  the  extent  of  that  estate,  and  the  shares  in  which^  and 
the  persons  between  whom,  the  division  is  to  be  effected.  At  the 
request  of  the  parties,  all  the  cases  have  been  heard  together,  both 
here  and  in  the  Court  below,  and  the  evidence  produced  in  each  bad 
been  fully  used  for  the  purpose  of  all  by  their  cqnse^it.  For  the 
sake  of  convenience,  however,  we  think  it  necessary  to  deal  with 
these  appeals  separately  in  our  j^dge^ien^. 

In  appeal  No.  Ill  of  1867,  certain  points  have  b^en  raised 
l)efor€f  us  on  behalf  of  the  appellant  Jodoo-nath  Tewaree  ;— 

As  to  the  fourth  ground,  we  are  of  opinion  that  the  contention 
of  the. appellfint  is  correct.  Mussummaj;  Golaba  lyas  the  mother  of 
Igheo-dyal  and  grandmother  of  the  appellant  Bisho-nauth  is  the 
first  cousin  or  patef nal  uncle's  son  of  S»heo-dyaL  She,  Mussummat 
Golaba,  has  died  subsequent  to  the  decree  of  the  lower  courtj  and 
Mussummat  DoolarOj  wife  of  Sheo-dyal^  as  an  alleged  devisee  under 
Jier;  has  been  permitted  by  us  to  defend  this  appeal.  'Now  it  is 
quite  clear,   that   the  share   which  ought  to  have   been  allowed  to 
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Golaba,  has  merged  in  the  general  estate,  conceding,  for  the  sake  of 
argument^  that  she  was  entitled  to  any  share  under  the  Hindoo  law 
as  it  is  administered  in  the  Benares  School.  The  text  of  the  Mitdk- 
shard  that  has  been  referred  to  merely  says :  "  of  heirs,  dividing 
after  the  death  of  the  father,  let  the  mother  also  take  a  share/^  or 
ill  other  words,  the  mother  or  grandmother,  as  the  case  might  be, 
is  entitled  to  a  share,  when  sons  or  grandsons  divide  the  family 
estate  between  themselves.  But  the  mother  or  the  grandmother 
can  never  be  recognized  as  the  owner  of  such  a  share,  until  the  divi- 
sion has  been  actually  made.  She  has  no  pre-existing  vested  right 
iu  the  estate  except  a  right  of  maintenance.  She  may  acquire  pro- 
perty by  partition,  for,  partition  is  one  of  the  recognized  modes  of 
acquiring  property  under  the  Hindoo  law.  But  partition,  in  her 
case,  is  the  sole  cause  of  her  right  to  the  property.  It  follows,  there- 
fore, that  the  effect  cannot  precede  the  cause. 

There  can  be  no  doubt  that  under  the  Hindoo  law,  two  things, 
at  least,  are  necessary  to  constitute  partition.  The  shares  must  be 
defined,  and  there  must  be  distinct  and  independent  enjoyment  of 
those  shares.  In  the  case  before  us,  neither  of  those  things  has 
yet  taken  place.  The  definition  of  the  shares  by  the  Principal 
Sudder  Ameen  is  no  more  final  than,  our  judgment  at  the  present 
day,  and  it  is  the  question  of  shares  that  we  are  still  determining. 
As  to  distinct  and  independent  enjoyment,  no  such  thing  has  yet  oc- 
curred. The  appelant  has  been  merely  seeking  for  a  partition. 
Suppose  that  the  Appellant  were  to  withdraw  this  appeal  at  this 
very  moment  and  to  agree  to  live  jointly  with  his  uncle  Sheo-dyal 
in  estate  as  before,  could  Golaba,  if  she  were  alive,  have  still  asked 
for  the  share  alloted  to  her  by  the  Principal  Sudder  Ameen  ?  Or 
suppose  that  Golaba,  instead  of  appearing  as  an  intervener  in  the 
Lower  Court,  as  she  did,  under  Section  73  of  Uie  Procedure  Code, 
had  brought  an  action  against  them  both  for  the  arrears  of  her 
maintenance,  which  would  have  accrued  subsequent  to  the  decree  of 
the  Lower  Court  down  to  the  present  day, — what  answer  could  they 
have  given  to  such  a  claim  ?  Surely  they  could  not  have  pleaded, 
she  was  not  entitled  to  be  maintained  out  of  the  estate,  because 
they  were  going  to  make  over  to  her  a  share  of  it.  Such  a  plea 
would  be  absurd  on  the  very  face  of  it.  She  is  not  to  starve  until 
the  assignment  is  actually  made. 
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It  has  been  said,  that  the  question  of  maintenance  is  quite  dis- 
tinct from  the  question  before  us ;  but  there  can  be  no  doubt  that 
the  share  that  is  given  to  a  Hindoo  mother,  at  the  time  of  partition, 
is  given  to  her  for  no  other  purpose  than  as  a  provision  for  her 
maintenance.  She  has  no  right  to  ask  for  maintenance  after  she 
has  got  such  a  share,  and  if  a  partition  has  been  effected  in  this  case 
Golaba's  suit  for  maintenance  must  have  been  dismissed  on  that 
ground  alone.  It  is  unnecessary,  therefore,  to  decide  whether  Golaba 
had  a  right  to  alienate  the  share  assigned  to  her  by  the  Principal 
Sudder  Ameen  as  her  stree-dhun  under  the  Mitdkshard  Law.  Our 
finding  is,  that  she  had  acquired  no  right  to  that  share,  as  she  died 
before  partition  has  been  actually  made.  We,  therefore,  direct,  that 
the  family  estate,  real  and  personal,  such  as  it  may  be  found  to  be, 
shall  be  divided  between  the  three  original  parties  to  this  suit,  namely, 
Sheo-dyal,  Bisho-nauth  and  the  Appellant  Judoo-nauth,  in  the 
following  proportions : — 

Sheo-dyal,  5  annas, 
fiisho-nauth,  7  annas. 
Judoo-nauth,  4  annas. 
We  now  come  to  Sheo-dyaVs  appeal  No.  98  of  1867. 
With  reference  to  the  first  point,  ( which  is,  that  Sheo-dyal  hav- 
ing been    the  acquirer   of  those  properties  which  still  stand  in  hia 
name,  is  entitled  to  a  double  share  under  the  Hindoo  law,)  we  are  of 
opinion  that  it  is  not  at  all  sound.     This  case  is  not  a  case  in  which 
a  double  share  can  be  awarded.     It  has  been  said,  that  Sheo-dyal 
contributed  both  money  and  labour  in  acquiring  these  properties, 
though  joint  funds  have  also  been  used.     There  is  no  pretension  to 
say  now,  whatever  might  have  been  pleaded  in  the  Court  below,  that 
there  is  no  joint  property  at  all ;  so  that  the  admission  regarding  the 
use   of  joint  funds   is  perfectly  correct.     So  far  as  the  evidence  is 
concerned,  we  have  neither  any  proof  of  the  amount  of  the  money 
supplied   nor   the   purposes   for   which  it  was  used ;  and  as  to  the 
labour,  that  consisted  in  purchasing  estates  out  of  the   funds  of  a 
joint  ancestral  firm,  which  Sheo-dyal  was  managing  for  the  benefit 
of  the  joint  family. 

But  even  conceding  all  these  facts  to  the  appellant,  we  do  not 
see  how  he  can  succeed  in  his  contention.  The  very  authorities 
relied  upon  by  him  are  strongly  and  expressly  against  him ;  verse  29, 
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Chapter  I.  Section  4  of  Mr.  Colebrooke's  Mitdkshar^,  page  275, 
says :  *'  It  is  settled  that  whatever  is  acquired  at  the  charge  of  the 
patrimony  is  subject  to  partition."  But  verse  30  qualifies  this  pro-» 
position  by  propounding  an  exception,  and  verse  81  explains  that 
exception.  Verse  30  says :  "  The  Author  propounds  an  exception 
to  this  rule :  *  But  if  the  common  stock  be  improved,  an  equal  share 
is  ordained/"  And  verse  31  says ;  "Among  unseparated  brethren 
if  the  common  stock  is  improved  and  augmented,  through  agricul- 
ture, commerce  or  similar  means,  an  equal  division  nevertheless 
takes  place,  and  a  double  share  is  not  allotted  to  the  acquirer." 
This  is  no  more  than  a  case  of  augmentation  at  the  highest.  The 
ancestral  firm  was  the  main  nucleus  of  this  estate,  and  every 
property  acquired  from  such  a  nucleus  falls  within  the  rule  of  equal 
division.  Verse  29  applies  to  a  different  state  of  things.  Where  a 
co-parcener  with  comparatively  small  detriment  to  the  joint  estate, 
acquires  any  separate  property  by  his  own  labour  or  capital, 
the  property  is  nevertheless  to  be  considered  as  joint,  although  the 
acquirer  gets  a  double  share.  Here,  strictly  speaking,  there  is  no 
proof  of  Sheo-dyal  having  supplied  any  portion  of  the  money  re- 
quired for  the  purchase  of  the  properties  in  question  from  his  own 
funds,  and,  as  to  labour,  his  case  does  not  stand  higher  than  that  of 
a  manager  of  a  joint  undivided  family.  In  our  opinion,  it  is  not 
even  a  case  of  augmentation.  The  mere  conversion  of  joint  funds 
into  land  is  not  an  acquisition  within  the  meaning  of  the  Hindoo 
law.  The  labour  of  a  manager  is  not  a  means  for  acquiring  seperate 
property.  It  was  labour  voluntarily  undergone  for  the  benefit  of 
the  joint  family.  We  hold,  therefore,  that  the  case  before  us  neither 
faUs  within  the  rule  laid  down  in  verse  29,  nor  within  the  exception 
in  verse  30,  and  must,  therefore,  be  treated  as  an  ordinary  case  of 
joint  property.— S.  W.  R.  Vol.  IX,  p.  61. 
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SECTIOlSr    III. 

RELATIVE  TO  HERITABLE  RIGHT. 

Calcutta,  H.  C.  A.— The  7th  of  June,  1867. 

Present : 

The  Honorable  Sir  Barnes  Peacock,  Kt,  Chief  Jvstice,  and 

the  Honorable  C.  B.  Trevor,  Q.  Loch,  L.  S.  Jackson, 

and  A.  G.  Macpherson,  Judges. 

Cases  Nos.  228,  240, 241,  249,  252,  and  255  of  1865. 
Raja  Ram  Tewary  and  others  (Defendants^)  Appellants, 

versus 

LUCHMUN  Persaud  and  another  (Plaintiffs,) 

Respondents. 

According  to  the  MitikBhard  Law,  a  son  acquires  by  birth  a  right  in  ancestral  property 
and  has  a  right  during  his  father's  life-time  to  compel  a  partition  of  such  property. 
The  father  cannot,  without  the  consent  of  the  son,  alienate  such  property  except  for 
a  sufficient  cause  ;  and  the  son  may  not  only  prohibit  the  father  from  so  doing,  btit 
may  sue  to  set  aside  the  alienation,  if  made.  The  cause  of  action  to  the  son  accrues 
when  possession  is  taken  by  the  purchaser.  A  new  cause  of  action  does  not  accrue 
upon  the  subsequent  birth  of  a  younger  brother,  either  to  the  elder  brother  alone, 
or  to  him  and  his  brother  jointly. 

Courts  should  reject  plaints  against  Defendants  for  causes  of  action  which  have  accrued 
against  each  of  them  separately,  and  in  respect  of  which  they  are  not  jointly 
concerned. 

These  appeals  were  referred  to  a  Full  Bench  by  Peacock  (7.  /. 
and  L.  S.  Jackson,  /. 

Tho  judgment  of  the  Full  Bench  was  delivered  as  follows  by 
Peacock,  G.  J, — This  is  a  suit  brought  by  Luchmun  Persaud,  the 
son  of  Jeetun  Lall,  on  account  of  himself,  and  as  guardian  of  his 
minor  brother  Radha-mohun  Persaud.  The  appeal  is  from  a  deci- 
sion of  the  Principal  Sudder  Ameen  of  Sanin,  The  suit  was 
brought  on  the  5th  of  October  1863,  and  is  to  recover  possession 
of  certain  lands  by  reversal  of  certain  deeds,  some  of  those  deeds 
being  deeds  of  absolute  sale,  and  some  of  conditional  sale. 

I  now  proceed  with  the  case  with  reference  to  the  defendant  in 
appeal  No.  241,  which  is  a  separate  appeal,  although  the  case  is 
mixed  up  with  others  and  forms  part  of  only  one  action  in  the 
Court  below. 
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The  suit  against  this  defendant  is  to  set  aside  an  absolute  deed 
of  sale  of  ancestral  immoveable  property  executed  by  the  plaintiffs 
father  Jeetun  Lall  in  1848.  Possession  was  taken  by  the  purchaser 
at  that  date,  so  that  more  than  12  years  from  the  date  of  the  deed 
and  the  taking  of  possession  under  it  had  expired  when  the  suit 
was  commenced  on  the  5th  of  October  1863.  Luchmun  Persaud 
was  born  about  1837,  and  consequently  more  than  three  years  had 
expired  since  he  came  of  full  age. 

The  question  turns  upon  the  Mit&kshar&  Law,  that  being  the 
Law  of  the  district  in  which  the  lands  are  situate. 

We  are  of  opinion  that  Luchmun  Persaud*s  cause  of  action 
accrued  at  the  time  when  possession  was  taken  under  the  deed  of 
sale,  notwithstanding  the  father  of  Luchmun  Persaud  was  then  living. 

It  appears  clear  that,  according  to  the  Mit&kshara  Law  of 
inheritance,  a  son  acquires  a  right  in  ancestral  property  during  the 
life  of  his  father.  (See  Chapter  I,  Section  1.)  "  The  term  heritage 
signifies  that  wealth  which  becomes  the  property  of  another  solely 
by  reason  of  relation  to  the  owner."  (Para.  2.) 

"  It  is  of  two  sorts  : — un-obstructed  (a-prati-bandJia,)  or  liable 
to  obstruction  (sa-pi'dti-bandha.)  The  wealth  of  the  father  or  of 
the  paternal  grandfather  becomes  the  property  of  his  sons  or  of  his 
grandsons  in  right  of  their  being  his  sons  or  grandsons;  and  that  is 
an  inberitance  not  liable  to  obstruction.  But  property  devolves 
on  parents  (or  uncles,)  brothers,  and  the  rest,  upon  the  demise  of 
the  owner  if  there  be  no  male  issue ;  and  that  the  actual  existence 
of  a  son  and  the  survival  of  the  owner  are  impediments  to  the 
succession ;  and,  on  their  ceasing,  the  property  devolves  on  the 
successor  in  right  of  his  being  uncle  or  brother.  This  is  an  inheri- 
tance subject  to  obstruction  :  the  same  holds  good  in  respect  of 
their  sons  and  their  descendants."   (Para.  3.) 

The  property  in  this  case  was  ancestral,  and  not  the  self- 
acquired  property  of  Jeetun  Lall.  The  plaintiff  upon  his  birth, 
therefore,  as  the  son  of  Jeetun  Lall,  acquired  a  right  in  the  proper- 
ty, even  during  his  father's  life-time,  for,  the  case  was  one  of  un- 
obstructed heritage. 

The  Author  of  the  MitAkshari  goes  on  to  speak  of  partition, 
and  shows  that  rights  acquired  by  unobstructed  heritage  exist  before 
partition. 
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He  says : — 

In  para.  4 : — *'  Partition  is  the  adjiistuient  of  divers  rights  re- 
garding the  whole  by  distributing  them  on  particular  portions  of 
the  aggregate.'^ 

In  Para.  5  : — "  Entertaining  the  same  opinion  N&rada  says : 
'  where  a  division  of  the  paternal  estate  is  instituted  by  sons,  that  be- 
comes a  topic  of  litigation  called  by  the  wise  partition  of  heritage/  " 

In  para.  7  : — He  discusses  the  question,  whether  property  arises 
from  partition,  or  whether  the  partition  is  of  pre-existent  property. 
He  says :  "  Does  property  arise  from  partition  ;  or  does  partitioa 
of  pre-existent  property  take  place  ?  Under  this  head  of  discus- 
sion, proprietary  right  is  itself  necessarily  explained ;  and  the 
question  is,  whether  property  is  deduced  from  the  sacred  institu- 
tions alone,  or  from  other  (and  temporal)  proof.". 

The  Author  then  examines  the  arguments  as  to  whether  pro- 
perty is  temporal  or  not.  In  the  course  of  the  discussion,  he  states 
that  **  an  owner  is  by  inheritance,  and  that  unobstructed  heritage  is 
here  denominated  *  laheritance' "  ( paras.  12  and  13  )  ;  and  after  dis- 
cussing the  arguments  on  both  sides,  he  comes  to  the  conclusion 
that  property  is  temporal.  He  explains  in  para.  16  the  object  of 
the  disquisition,  and  he  proceeds  in  para.  17  : — 

"  Next,  it  is  doubted,  whether  property  arise  from  partition,  or 
the  division  be  of  an  existent  right." 

In  paras.  18  to  22,  he  states  the  arguments  urged  by  his  ad- 
versaries against  his  position  that  property  exists  before  partition,  and 
in  paras.  23  to '26  he  answers  those  objections,  and  then  in  para.  27 
he  comes  to  the  conclusion  that  property  in  the  paternal  or  ancestral 
estate  is  acquired  by  birth,  although  the  father,  during  the  minority 
of  his  sons,  has  power  to  dispose  of  it  for  indispensable  acts  of  dutyi 
and  for  other  purposes  prescribed  by  law.  He  says  :— ^'Therefore,  it 
is  a  settled  point  that  property  in  the  paternal  or  ancestral  estate  is 
by  birth,  although  the  father  have  independent  power  in  the  disposal 
of  effects  other  than  immovables  for  indispensable  acts  of  duty  and 
for  purposes  prescribed  by  texts  of  law,  as  gifts  through  affection, 
support  of  the  family,  relief  from  distress,  and  so  forth  ;  but  he  is 
subject  to  the  control  of  his  sons,  and  the  rest,  in  regard  to  the  im- 
movable estate,  whether  acquired  by  himself  or  inherited  from  his 
father  or  other  predecessor,  since  it  is  ordained,  *  though  immovables 
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or  bipeds  have  beeu  acquired  by  a  man  himself,  a  gift  or  sale  of 
them  should  not  be  made  without  convening  all  the  sons.  They 
.who  are  born,  and  they  who  are  yet  unbegotten,  and  they  who  are 
still  in  the  womb  require  the  means  of  support ;  no  gift  or  sale 
should  therefore  be  made.'  " 

"An  exception  to  it  follows: — 'Even  a  single  individual  may 
conclude  a  donation,  mortgage,  or  sale  of  immovable  property  during 
a  season  of  distress  for  the  sake  of  the  family  and  especially  for 
pious  purposes.' " 

He  proceeds  :  "The  meaning  of  that  text  is  this, — *  while  the 
sons  and  grandsons  are  minors  and  incapable  of  giving  their  consent 
to  a  gift,  and  the  like;  or  while  brothers  are  so  and  continue  un- 
separated,  even  one  person,  who  is  capable,  may  conclude  a  gift, 
hypothecation,  or  sale  of  immovable  property,  if  a  calamity  affecting 
the  whole  family  require  it,  or  the  support  of  the  family  render  it 
necessary,  or  indispensable  duties,  such  as  the  obsequies  of  the  father, 
or  the  like,  make  it  unavoidable.' "     See  paras.  27,  28  and  29. 

In  para.  30,  he  points  out  that  separated  kit^^men  should  join,  not 
because  it  is  necessary,  but  because  it  is  convenient  that  they  should 
do  so  in  order  to  avoid  future  doubts.  The  paragraph  is  as  follows: — 
"The  following  passage  *  separated  kinsmen,  as  those  who  are  un- 
separated,  are  equal  in  respect  of  movables ;  for  one  has  not  power 
over  the  whole,  to  make  a  gift,  sale  or  mortgage' — must  be  thus 
interpreted  :  *  Among  unseparated  kinsmen  the  consent  of  all  is  in- 
dispensably requisite,  because  no  one  is  fully  empowered  to  make  an 
alienation,  since  the  estate  is  in  common ;  but  among  separated 
kinsmen  the  consent  of  all  tends  to  the  facility  of  the  transaction 
by  obviating  any  future  doubt,  whether  they  be  separate  or  united  : 
it  is  not  required  on  account  of  any  want  of  suflScient  power  in  the 
single  owner;  and  the  transaction  is  consequently  valid  even  without 
the  consent  of  the  separated  kinsmen.'" 

Then  in  para.  33  he  says : — 

"  In  respect  of  the  right  by  birth  to  the  estate,  paternal  or  an- 
cestral, we  shall  mention  a  distinction  under  a  subsequent  text" — 
referring  to  Section  5,  para.  3. 

In  Section  5  the  commentator  points  out  in  paras.  1  and  2  that, 
'  among  grandsons  by  different  fathers,  the  allotment  of  shares  is 
according  to  the  fathers.' 

v6l.  II.  2 
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He  snys : — ''  The  distribution  of  the  paternal  estate  amongst 
sons  has  been  shown.  The  Author  next  propounds  a  special  rule 
concerning  the  division  of  the  grandfather*s  effects  by  grandsons : — 
'  Among  grandsons  by  different  fathers,  the  allotment  of  shares  is 
according  to  the  fathers/" 

"Although  grandsons  have  by  birth  a  right  in  the  grandfather's 
estate,  equally  with  sons,  still  the  distribution  of  the  grandfather's 
property  must  be  adjusted  through  their  fathers,  and  not  with  re- 
ference to  themselves  :  the  meaning  here  expressed  is  this :  *  If 
unseparated  brothers  die  leaving  male  issue,  and  the  number  of 
sons  be  unequal,  one  having  two  sons,  and  another  three,  and  a 
third  four,  the  tv^o  receive  a  single  share  in  right  of  their  father, 
the  other  three  take  one  share  appertaining  to  their  father,  and  tlie 
remaining  four  similarly  obtain  one  share  due  to  their  father.  So 
if  some  of  the  sons  be  living  and  some  have  died  leaving  male 
issue,  the  same  method  should  be  observed :  the  surviving  sons 
take  their  own  allotments,  and  the  sons  of  their  deceased  brother»i 
receive  the  shares  ^f  their  own  fathers  respectively.  Such  is  the 
adjustment  prescribed  by  the  text/'     (See  para.  2.) 

If  the  father  be  alive  and  separate  from  the  grandfather,  or  if 
lie  have  lio  brothers,  a  partition  of  the  grandfather's  estate  witli 
the  grandson  would  not  take  place  ;  since  it  has  been  directed  that 
shares  shall  be  allotted  in  right  of  the  father ;  if  he  be  deceased  or 
admitting  partition  to  take  place,'  it  would  be  made  according  to 
the  pleasure  of  the  father,  like  a  distribution  of  his  own  acquisi- 
tions. To  obviate  this  doubt,  the  Author  says :  *' For,  the  owner- 
ship of  father  and  son  is  the  same  in  land  which  was  acquired  by  the 
grandfather,  or  in  a  corrody,  or  in  chattels,  (which  belonged  to  him.)" 

The  Author  then  proceeds  to  point  out  a  distinction  between 
ancestral  estate  and  that  ^^hich  wab  self-acquired  by  the  father. 
He  says : — 

"In  such  proj)erty  which  was  acquired  by  the  paternal  grand- 
father through  acceptance  of  gifts,  or  by  conquest,  or  other  means, 
PS  commerce,  agricultnre,  or  service,  the  ownership*  of  father  and 
son  is  notorious,  and  therefore  partition  does  take  place.  For,  or 
because,  the  right  is  equal  or  alike,  therefore,  partition  is  not  res- 
tricted to  be  made  by  the  father's  choice,  nor  has  he  a  double 
share."     Para.  5. 
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In  para.  6  he  goes  on: — "Thence  also  it  is  ordained  by  the 
preceding  text  that  the  allotment  of  shares  shall  be  according  to  the 
lathers,  although  the  right  be  equal.^' 

In  para.  7  he  says  :— *'  The  first  text  '  when  the  father  makes  a 
partition*  &c.  (Section  2,  para.  1)  relates  to  property  acquired  by 
the  father  himself.  So  does  that  which  ordains  a  double  share. 
Let  the  father,  making  a  partition,  reserve  two  shares  for  himself. 
Tlie  dependence  of  sons,  as  affirmed  in  the  following  passage,  *  while 
both  parents  live,  the  control  remains  even  though  they  have 
arrived  at  old  age* — must  relate  to  effects  acquired  by  the  father 
or  mother.  This  other  passage — '  they  have  not  power  over  it,  (the 
paternal  estate)  while  their  parents  live' — must  also  be  referred  to 
the  same  subject.'' 

In  para.  8  he  says :  — "  Thus,  while  the  mother  is  capable  of 
beaiiug  more  sons,  and  the  father  retains  his  wordly  affections  and 
does  not  desire  partition,  a  distribution  of  the  grandfather's  estate 
does  nevertheless  take  place  by  the  will  of  the  son^  that  is,  the  sou 
of  the  father  or  the  grandson." 

Sir  William  Macnaghten  in  his  principles  of  Hindoo  Law  says 
that,  '  when  the  mother  is  incapable  of  bearing  more  sons,  distribu- 
tion of  the  gi-andfather's  estate  takes  place  by  the  will  of  the  son.* 
From  which  it  was  contended  that  it  is  to  be  inferred  that,  in  hi.s 
opinion,  it  would  not  take  place,  whilst  the  mother  was  capable  of 
bearing  children  *  But  Macnaghten  does  not  refer  to  para.  8,  but 
only  to  a  former  para,  which  relates  to  self-acquired  property. 

In  para.  9,  the  Commentator  of  the  Mit&kshar&  goes  on  to  say  : 
"So  likewise  the  grandson  has  a  right  of  prohibition,  if  his  unsepa- 
rated  father  is  making  a  donation,  or  a  sale  of  effects  iuherited 
from  the  grandfather,  but  he  has  no  right  of  interference  if  the 
effects  were  acquired  by  the  father.  On  the  contrary,  ho  must 
acquiesce,  because  he  is  dependent'^t 

The  words  *  the  grandson  has  a  right  of  prohibition'  do  not 
mean  merely  that  the  son  can  prevent  his  father  from  making  a 
gift  or  sale  of  the  property  by  injunction,  if  he  has  power  to  pro- 
hibit, lie  must  have  a  right  in  the  property  and  a  right  to  set  aside 
the  sale,  if  made. 

*  Vide,  MitdkifMrdj  Chap.  I,  Sect,  ii,  para.  8. 

t  This  should  be  read  iu  couucction  with  paras.  18  to  22  at  page  8.    See  aLsu  Part  I, 
of  thib  Volume. 
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In  para.  10  the  Author  proceeds : — 

"  Consequently,  the  difference  is  this  : — '  Although  he  {that  is, 
the  son,)  have  a  right  by  birth,  in  his  father's  and  his  grandfather's 
property,  still,  since  he  is  dependent  on  his  father  in  regard  to  the 
paternal  estate,  and  since  the  father  has  a  predominant  interest,  as 
it  was  acquired  by  himself,  the  son  must  acquiesce  in  the  fathei'^s 
disposal  of  his  own  acquired  property ;  but  since  both  have  indis- 
criminately a  right  in  the  grandfather's  estate,  the  son  has  a  power 
of  interdiction,  if  the  father  be  dissipating  the  property/  " 

Here,  then,  is  a  clear  expression  of  the  grandson's  right  to  pre- 
vent his  father  from  alienating  ancestral  property. 

Pam.  11  was  cited  to  show  that  the  father  was  not  bound  to 
divide  ancestral  estate ;  but  it  does  not  establish  that  point.  In 
that  paragraph  the  Commentator  refers  to  Menu  as  an  authority 
that  the  father,  however  reluctant,  must  divide  the  grandfather's 
property ;  and  he  points  out  a  distinction  as  regards  ancestral  wealth 
recovered  by  the  father,  which  Is  put  upon  the  same  footing  as 
self-acquired  property,  and  he  holds  that  Menu,  by  the  declaration, 
shows  that  the  father  was  bound  to  divide  other  ancestral  property. 

It  is  clear,  then,  that  a  son  by  birth  alone  acquires  a  right  in 
ancestral  property,  and  that  he  has  a  ri^ht  during  his  father's  life- 
time to  compel  a  partition  of  such  property ;  that  the  father  cannot, 
without  the  consent  of  the  son,  aliouate  such  property  except  for 
sufficient  cause  ;  and  that  the  son  may  prohibit  the  father  so  doing. 
It  has  been  held  that  the  son  has  not  merely  the  right  to  prohibit, 
but  that  he  may  sue  to  set  aside  the  alienation,  if  made. 

In  the  Sudder  Decision  for  1853,  page  343,  it  was  held  that  the 
sale  of  joint  undivided  property  in  a  Mithili  family  without  neces- 
sity was  void,  unless  made  with  the  consent  of  all  the  joint  sharers, 
and  that  it  was  not  valid  even  for  the  seller's  own  share  :  and  it 
was  stated  by  the  Judges  to  have  been  repeatedly  so  held. 

In  Stokes's  Reports,  Vol.  I,  page  277,  it  was  held  that  a  mem- 
ber of  an  undivided  Hindoo  family  may  alienate  the  share  to  which, 
if  a  paitition  took  place,  he  would  be  individually  entitled.'' 

It  is  not  necessary  for  us  to  determine  which  of  the  two  doc- 
trines is  correct.  All  that  we  have  to  do  is  to  determine  when  the 
cause  of  action  accrued. 
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If  the  sale  was  valid  as  to  the  fathers  share,  it  must  have 
operated  as  a  severance  of  the  joint  interest  in  the  property 
included  in  the  conveyance.  If  so^  Luchmun^  the  only  son  living, 
might  have  sued  the  purchaser  for  a  partition  of  the  property,  or 
to  recover  bis  own  share  of  it.  The  father's  death  in  that  case 
would  not  alter  his  rights. 

If  the  sale  was  invalid  as  regards  the  father's  share,  the  son 
might  have  sued  in  the  father's  life-time  for  a  partition  or  to  reco* 
ver  the  whole  estate  to  be  held  as  joint  family  estate. 

So  in  a  case  under  the  Mit&kshar&  Law^  if  a  father  and  a  son 
of  full  age  should  be  dispossessed  in  the  father's  life-time  of  ances* 
tral  property,  the  son  could  not,  upon  the  father's  death,  20  years 
afterwards,  sue  to  recover  the  estate  upon  the  ground  that  limitation^ 
did  not  begin  to  run  in  the  father's  life-time. 

The  next  question  to  be  decided  is,  did  a  new  cause  of  action 
accrue  upon  the  birth  of  Radha-mohun,  the  younger  brother^  either 
to  him  alone  or  to  him  and  his  brother  jointly  ? 

Luchmun  Fersaud  was  born  in  1837.  Radha-mohun  was  not 
.  born  until  the  end  of  1856  or  the  beginning  of  1857,  only  about 
9  years  after  the  sale  in  1848,  and  not  12  years  before  the  commence- 
ment of  the  suit.  It  seems  clear  that,  no  new  cause  of  action  accrued 
upon  his  birth-. 

It  is  clear  that,  before  his  birth  his  father  and  his  brother  might 
have  made  a  partition  of  the  estate,  and  if  they  had  done  so,  he 
would  have  had  no  interest  in  the  share  allotted  to  his  brother, 
(  Mit£kshar&,  Chap.  I^  Sec.  6  )  ;  and  before  his  birth,  his  father  might 
have  sold  the  share  allotted  to  him,  so^  the  father  and  his  elder 
brother,  or  the  father  with  the  assent  of  the  elder  brother,  might, 
before  his  birth,  have  sold  the  estate,  and  the  sale  would  have  been 
binding  upon  him.  It  is  contended  that,  although  Radha-mohun 
would  have  been  bound  by  a  sale  made  by  the  father  jointly  with 
Luchmun  Persaud,  still  he  is  not  bound  by  a  sale  by  the  father  alone 
without  the  consent  of  Luchmun. 

If  the  father  and  Luchmun  had  been  turned  out  of  possession 
by  a  wrong-doer,  the  cause  of  action  would  have  accrued  at  the  time 
of  the  dispossession,  and  a  new  cause  of  action  would  not  have  ac- 
crued upon  the  birth  of  Radha-mohun.  Radha-mohun  succeeded 
to  the  estate  as  it  was  when  he  was  born.     He  had  no  right  to  dis- 
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sent  from  the  sale  for  he  was  not  born  at  the  time.  The  sale  might 
have  been  invalid  as  against  Luchmun^  but  the  cause  of  action  ac- 
crued to  Luchmun  immediately  the  purchaser  took  possession.  If 
Radha-mohun  had  been  born  at  the  time  when  the  estate  was  sold, 
the  father  would  have  been  entitled  to  only  J  of  the  estate  upon  par- 
tition ;  but  as  it  was,  the  father  and  Luchmun  would  each  have  been 
entitled  to  ^  if  partition  had  been  made  at  the  time.  If  the  case 
in  Stokes's  Reports  is  correct,  the  father  might  have  lawfully  sold  4 
at  that  time;  but  if  Radha-mohun  on  his  birth  acquired  a  new  right 
against  the  purchaser,  it  was  a  right  which,  if  partition  had  been 
made  at  that  time,  would  have  entitled  him  to  J.  Now,  if  Luchmun 
had  sued  and  recovered  J  before  Radha-mohun  was  born,  could 
Radha-mohun  upon  his  birth  have  sued  for  i  ?  If  so,  the  purchaser, 
instead  of  acquiring  i,  would  in  fact  be  able  to  retain  only  i  minvs 
i  of  the  property  conveyed,  or  in  other  words  J  instead  of  J. 

Whatever  interest  in  the  property  Radha-mohun  became  en- 
titled to  on  his  birth,  he  derived  it  by  unobstructed  heritage  or  in- 
heritance from  his  father.  He  could  not  inherit  any  thing  which 
his  father  had  lawfully  conveyed  away.  If  the  father  parted  with 
his  own  share,  he  could  not  inherit  any  part  of  it.  If  the  convey- 
ance caused  a  severance  of  the  joint  interest  of  him  and  Luchmun 
and  passed  his  own  half  to  the  purchaser,  Radha-mohun,  as  heir  of 
the  father,  could  not  inherit  any  part  of  the  share  which  passed  to 
the  purchaser,  neither  could  he  inherit  from  his  father  any  part  of 
Luchmun's  share.  At  most,  he  inherited  only  a  cause  of  action ; 
and  it  is  difficult  to  see  how  he  could  even  inherit  that  from  his 
father  unless  his  father  had  a  right  to  set  aside  his  own  sale.  Even 
if  he  took  by  inheritance  from  his  father  an  interest  in  Luchmun's 
right  of  action  against  the  purchaser,  he  must  have  inherited  it 
subject  to  the  operation  of  the  statute  of  limitation  upon  it.  At 
all  events,  Radha-mohun's  birth  could  not  create  a  fresh  interest  or 
a  new  right  of  action  in  Luchmun,  either  alone  or  jointly  with 
himself. 

Luchmun  is  now  suing  upon  a  joint  cause  of  action.  Luch- 
mun\s  interest  in  it  is  clearly  barred  by  limitation.  If  there  is  any 
cause  of  action  which  is  not  barred,  it  must  be  a  separate  cause  of 
action  in  Radha<mohun.  I  do  not  think  that  a  separate  cause  of 
action  in  Radha-mohun  was  caused  by  his  birth  f  but  it  is  not  ne- 
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cessary  to  determine  that  question,  as  the  cause  of  action  now  sued 
upon  is  a  joint  cause  of  action  in  Luchmun  and  Radha-mohun. 
Limitation  is  pleaded  to  a  joint  cause  of  action.  If  that  issue  is 
found  against  Luchmun,  I  should  think  he  could  not  as  guardian  of 
Radha-mohun,  be  allowed,  under  the  allegations  in  this  suit,  to  re- 
cover upon  a  separate  cause  of  action,  if  any,  accrued  to  Radha« 
mohun  on  his  birth.  That  would  be  a  wholly  different  cause  of 
action  from  that  sued  upon.  It  is  clear  tl^at  Radha-raohun  did  not 
upon  his  birth  inherit  from  his  father  a  joint  cause  of  action  with 
Luchmun,  and  that  Luchmun's  cause  of  action  did  not  accrue  upon 
the  birth  of  Radha-mohun. 

We  are  of  opinion,  that  the  cause  of  action,  if  any,  accrued 
when  possession  of  the  land  was  taken  by  the  purchaser. 

It  having  been  decided  that  in  the  cases,  out  of  which  appeals 
Nos.  228  and  252  arise,  the  Statute  of  Limitation  did  not  apply,  the 
appeals  will  go  back  to  the  Division  Bench  which  referred  them  to 
this  Court  to  determine  the  appeals  so  far  as  the  other  issues  are 
concerned.— S.  W.  R.  Vol.  VIII,  pp.  15—22. 

According  to  the  Mitd.kshar£  law,  a  son  acquires  by  birth  a 
right  in  ancestral  property.  Badamu  Kunwuv  and  others  v.  Wazeer 
Singh.-S,  W.  R.  Vol  V,  p.  78. 

According  to  the  Mit&kshard  law,  a  son  has  an  equal  right 
with  his  father  in  ancestral  property.  BirkUhov  Sahai  Singh  and 
others  v.  liar  Ballab  Narayin  Singh  and  others.— S.  W.  R.  Vol.  V, 
page  502. 

According  to  Hindu  Law,  sons  acqirire  rights  only  in  the  pro- 
perty which  belonged  to  their  father  at  tlie  time  of  their  birth, 
and  have  no  claim  to  property  of  which  a  bond  fide  disposition, 
effectual  as  against  their  father,  had  been  made  long  before  they 
.vjere  born. 

The  right  of  an  after-born  son  to  share  as  a  coparcener  divided 
property  depends  upon  his  mother  being  pregnant  with  him  at  the 
time  of  a  partition. — Yekeyamiam  v.  Agni-^ivarian  and  another. 
Mad.  H.  C.  R.  Vol.  IV,  p.  307. 

Proprietory  right  is  created  by  birth,  and  not  by  conception. 
A  child  in  the  womb  takes  no  estate.     In  cases  where,  when  the  suc- 
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cession  opens  out,  a  female  of  the  family  has  conceived,  the  inheri- 
tance remains  in  abeyance  until  the  result  of  the  conception  is 
ascertained.  If  the  child  be  still-born,  the  estate  goes  not  to  his 
heir,  but  to  the  heir  of  the  last  owner. 

A  son's  or  grandson's  right  of  prohibition  to  his  useparated  father 
making  a  gift,  donation,  or  sale  of  eflPects  inherited  from  his  grand- 
father, cannot  be  exercised  in  favour  of  an  unborn  son.  Mussammod 
Ooura  Chowdhurain  v.  Ghamman  ChotvdJiury.S.  W.  R.  for  1864, 
page  340. 

An  inheritance  cannot  remain  in  abeyance  for  an  unbegotten 
heir  (such  not  being  a  posthumos  son.)  The  succession  must  vest 
in  the  heirs  existing  at  the  time  of  the  death  of  the  person  whose 
inheritance  descends.  Koylaa-iiath  Dosa  v.  Oyamonee  Dossee, — 
S.  W.  R.  for  1864,  p.  314. 

Durga  Kanwari  one  of  the  wives  of  Tekait  Fatteh  Narayan 
Singh  was  pregnant  at  the  time  of  her  husband's  death,  and  gave 
birth  to  a  son  Durga  Narayan.  On  the  death  of  Durga  Narayan, 
who  of  course  on  his  birth  succeeded  to  the  property  in  the  entire 
mehal  Chakaye  as  heir  to  his  father,  the  plaintiff,  as  his  mother 
and  heiress,  became  entitled  to  the  entirety  of  the  mehal. — TeJcail 
Durga  Proband  Siiigh  and  others  v.  Mussammat  Durga  Kiimvari. 
S.  W.  R.  Vol.  XIII,  p.  10. 


Calcutta,  H.  C.  A.-^The  15th  of  May,  1865. 

Present : 

The  Honorable  G.  Loch  and  W.  S.  Seton-Karr,  Judges, 

Case  No.  386  of  1864. 
MoHA-RAJAH  JuGGUR-NAUTH  Sahaib  and  othcrs,  (Plaintiffs,)  Appellants, 

versus 

MussT.  MuKHUN  KooNwuR  and  otherS;  (Defendants^) 

Respondents. 

Under  the  Hindoo  Law  an  adopted  son  has  all  the  rights  of  a  son  bom.  When,  hoW' 
ever,  an  adopted  son  rests  his  title  to  succeed  to  a  property  on  a  confirmatory  sunnwi 
he  is  bound  to  prove  the  simnud. 
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This  was  a  suit  on  the  part  of  Rajah  Juggur-nauth  Sahaie  to 
resume  a  Jagheer  held  hy  Agnee  Deb  Naraia,  the  adopted  son  of 
Beharee-laul,  the  former  Jaghee^^-dar.  The  suit  was  before  this 
Court  in  1863  ;  and  on  the  10th  July  of  that  year  it  was  remanded 
to  enable  the  lower  Court  to  come  to  a  distinct  finding  on  the 
following  points : — 1st,  Whether  the  plaintiflF  can  resume  a  Jagheer 
on  the  death  of  the  Jagheerdar  without  direct  heirs,  and  bar  the 
right  of  an  adopted  son  to  succeed  ?  2nd,  Was  the  defendant 
adopted  by  Beharee-laul,  and  then  duly  recognized  as  grantee  by 
the  Moha-rajah  ;  and  was  a  confirmatory  sunnud  granted  to  him  ? 
The  lower  Court  found  from  a  decision  of  the  Agent  to  the  Oovern- 
or-Qeneral  dated  12th  of  Pons  1234,  (and  which,  in  the  absence 
of  any  decision  or  evidence  to  the  contrary,  we  must  accept  as 
laying  down  correctly  what  is  the  local  custom  of  the  province 
under  his  authority  in  these  matters,)  that  the  plaintiff  was  at 
liberty  to  resume  grants  made  by  himself  or  his  ancestors  upon 
the  failure  of  heirs  direct  of  the  original  Jagheer-dar.  The  Judge 
found,  therefore,  that  adoption  was  no  bar  to  resumption  ;  but  ho 
held  that  resumption  was  barred  in  his  case  by  a  confirmatory 
sunnud  granted  by  the  Rajah  in  favor  of  the  defendant  on  the  16th 
of  Assin  1863  Sumbut,  and  he  dismissed  the  suit. 

The  plaintiff  has  appealed,  repudiating  the  sunnud  as  a  forgery. 
On  the  other  hand,  we  are  asked  to  express  an  opinion  whether  an 
adopted  son  has  not  all  the  rights  of  a  son  born.  We  think  that, 
under  the  Hindoo  law,  the  adopted  son  has  the  same  right  as  the 
son  born,  and  if  this  Jagheer  were,  strictly  speaking,  hereditary, 
the  adopted  son,  unless  prevented  by  local  or  other  custom,  might 
succeed  without  any  confirmation  from  the  Rajah.  But  in  the 
present  case,  the  defendant  has  rested  his  right  upon  a  confirmatory 
sunnud  from  the  Rajah.  This  sunnud  has  not  been  proved.  No 
witnesses  have  attested  it,  and  it  is  evidently  not  executed  in  the 
usual  formal  and  official  manner  that  other  deeds  of  a  similar 
character  are.     We,  therefore,  reject  the  sunnud. 

It  is  then  urged  that  an  adopted  son  is  entitled  to  succeed, 
sunnud  or  no  sunnud;  and  that  the  plaintiff  has  given  no  proof 
that  he  had  authority  to  resume.  The  defendant,  however,  in  this 
case  rested  his  claim  on  the  confirmatory  sunnud,  which  he  has 
failed  to  establish.     And  the  fact,  oven  if  true,  that  tho    Rajah    has 
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received  rent  from  defendant,  will  not  deprive  the  Rajah  of  the 
right  to  resume,  a  right  declared  by  the  Goveraor-Generars  Ageot 
to  exist  in  him.  Under  this  view  of  the  case,  wo  reverse  the  order 
of  the  lower  Court,  and  decree  the  appeal  with  costs. — W.  R. 
Vol.  Ill,  p.  24. 

An  adoption  is  tantamount  to  the  birth  of  a  son  to  the  adopter, 
and  the  property  inherited  from  the  adapter  must  be  regarded  as 
ancestral :  during  the  life-time  of  his  father,  a  son  cannot  claim 
to  have  a  specific  share  declared  and  defined;  but  is  only  entitled 
to  a  decree  declaring  the  property  to  be  ancestral,  ffeera  Singh  v. 
Burzar  Singh.     Agra,  H.  C.  R.  Vol.  I,  p.  256. 

Property  vests  in  an  adopted  son  immediately  an  his  adoption, 
though  he  be  a  minor.— /Si?'i»ia^i  Denomoyee  Dasi  v.  Durga  Proaad 
Ali/m.— S.  W.  R.  Vol.  Ill,  Mis.  p.  a 

A  son  under  the  Mit&ksbara  law  is  entitled  jointly  with  bis 
father  from  the  moment  of  his  birth,  or,  in  the  case  of  his  adoption, 
to  ancestral  estate,  and  also  to  the  profits  accruing  after  his  birth 
(or  adoption.) — Sadwiund  Maha-patra  v.  Surjamani  Debi. — S.  W. 
R.  Vol.  VIII,  p.  455. 

Under  the  Mitakshar^  Law  a  son  is  equally  entitled  with  liis 
father  as  well  to  the  profits  of  ancestral  property  as  to  the  property 
itself  from  the  moment  of  his  birth  or  adoption. 

The  father  and  the  son  under  the  Mitfikshar&  Law  are  in  the 
position  of  a  joint  Hindoo  family,  and  when  ancestral  estates  are 
admitted  to  exist,  the  presumption  of  law  is  that  all  the  property 
they  are  in  possession  of  is  joint  property  until  it  is  shewn  by 
evidence  that  one  member  of  the  family  is  possessed  of  separate  pro- 
perty. The  burden  of  proof,  therefore,  is  ou  the  member  alleging 
self-acquisition. 

Where  money  derived  from  ancestral  estates  is  invested,  before 
the  adoption  of  a  son,  in  the  purchase  of  immovable  property  which 
continues  to  exist  at  the  time  of  the  adoption,  the  adopted  son  has 
equally  a  vested  right  in  that  property  as  he  has  in  any  other  simi- 
lar immovable  property  which  the  father  had  it  in  his  power,  before 
the  adoption,  to  alienate,  but  which  he  did  not  alienate.*  SudanuTid 

*  This  ca«e  ia  to  be  found  in  ext^^nso  in  iho  Chapter  treating  of  partition. 
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Mohapattur  v.  Soorjo-monee   Dayee  and  others. — S.  W.  Rep.  Vol. 
XI,  p.  436. 

There  is  no  doubt  that  an  adopted  sou  has  all  the  rights  and 
privileges  of  a  sou  born. — TinkouH  Ckah^abarti  v.  Dina  Kautk 
Banerjya  and  others. — S.  W.  R,  Vol.  Ill,  p.  49. 


Calcutta,  S.  D.  A.-^The  I7th  of  July,  1855. 

Jankee  Singh  (Plaintiff,)  AppeUant, 

Xfersus 

JhoTee  Singh  and  others,  (Defendants^)  Respondents. 

Radhey  Singh,  Third  party. 

Uight  of  inlxeritan^e  of  parties,  who  had  got  two-thirds  by  decree  of  lower  CouH,  held 
to  have  lapsed,  as  their  father's  death  had  preceded  that  of  deceased,  whose  estate 
was  claimed. 

Baboo  Sumbhoo*-nath  Pundit  for  Jankee. — Chutter  Singh, 
father  of  Shewuk  and  Khedum,  died  before  Birmo  Dutt,  therefore 
they  cannot  inherit  any  property  left  by  Birmo  Dutt.  Proof  of  this 
is  in  the  case  decided  in  182t).  Plaint  filed  in  1821  by  Jhakur 
and  Mohesh  Dutt,  Muneear  and  Ram  Shewuk  for  himself  and  Khe- 
dun,  his  minor  brother,  plaintiffs  ;  wihch  evinces  that  Chutter  Singh, 
father  of  Shewuk  and  Khedun  had  demised  in  1821,  and  Birmo 
Dutt  died  in  1822. 

Judgment — 

Messrs.  JB.  J,  Colvin  and  /.  H.  Patton. — In  this  case  the  line 
of  argument  taken  by  Kishen  Kishore  Qhose  and  Mr.  Allan,  for 
Jhotee  Singh,  is,  that  those  who  are  alive  at  the  time  of  the  widow's 
death,  and  not  those  who  are  alive  at  the  time  of  her  husband's 
death,  succeeded  to  the  inheritance;  and  that  therefore  Jankee 
Singh,  Ram  Shewuk  Singh  and  Khedun  Singh  are  entitled  to  equal 
shares,  which,  as  their  client  Jhotee  is  in  possession,  will  leave  him 
in  possession  of  two-thirds  till  evicted  by  the  suit  of  Ram  Shewuk 
and  Khedun.  But  the  foregoing  decision  in  the  appeal  of  Jhotee 
was  given  on  the  ground  that  he  had  lost  all  title  by  the  death  of 
his  father  before  Brimo  Dutt,  and  upon  the  same  ground  Bam 
Shewuk  and  Khedun  Singh  have  lost  theirs,  as    the  death   of  their 
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father  before  Birmo  Dutt  has  been  proved  by  a  plaint  filed  on  the 
16th  of  July  1821,  in  which  Ram  Shewuk  sued  with  others  for  him- 
self and  minor  brother  Khedun,  which  he  would  not  have  done  had 
his  father  been  alive  then.  As,  therefore,  their  right  of  inheritance 
had  lapsed*  once,  it  cannot  accrue  to  them  again  by  the  circum- 
stance of  their  being  alive  when  the  widow  died. 

The  question,  therefore,  whether  the  heirs  alive  at  the  time  of 
the  husband's  death  or  at  the  time  of  the  widow's  death  succeed, 
does  not,  in  our  opinion,  arise  in  this  case.  We  reverse  that  part 
of  the  decision  of  the  Principal  Sudder  Ameen  which  decrees  two- 
thirds  of  the  property  to  Ram  Shewuk  and  Khedun,  and  decree  the 
whole  of  it  to  Jankee  Singh,  with  costs,  wasilat,  &c. 

Mr.  A.  Dick. — The  question  mooted  in  this  case  by  the  pleaders 
of* Jhotee,  was  not  entered  upon  yesterday  >vhen  the  Court  held, 
as  a  point  not  disputed,  that  Jhotee  Singli's  grandfather  having 
died  before  Birmo  Dutt,  Jhotee  could  not  inherit.  I  now  find  from 
the  authorities  referred  to,  and  the  precedent  of  this  Court,  Vol.  Ill, 
Select  Sudder  Reports,  pages  106  to  110,  that  the  heirs  of  the  hus- 
band, who  dies  childless  and  is  succeeded  by  his  widow,  have  no 
right  of  inheritance  until  after  the  death  of  the  widow ;  and  that, 
therefore,  those  in  the  same  degree,  who  are  alive  at  the  time  of 
the  widow's  demise,  inherit  alike  equally,  without  advertence  to  the 
death  of  their  parent  before  or  after  the  decease  of  the  husband  of 
the  Avidow.  Such  is  the  doctrine  of  the  Dayabhaga  as  evinced  by 
Macnaghten,  and  the  precedent  he  cites:  and  the  Pundit  who  gave 
the  Vyavasthdj  on  which  the  Principal  Sudder  Ameen  grounded  his 
decision,  has  informed  the  Court  that  there  is  no  diflPerence  on  the 
point  between  the  Dayabhaga  and  Mitdkshar^.  I  would,  therefore, 
uphold  the  decision  of  the  Principal  Sudder  Ameen."f- 

Jhotee's  claim  to  inherit  is  untenable  on  another  ground  than 
that  on  which  the  Court  rejected  it,  viz.,  that  he  does  not  stand 
in  the  degree  of  propinquity.  But  Jankee,  Shewuk  and  Khedun 
do  to  Birmo  Dutt.— S.  D.  A.  Dec.  for  1855,  pp.  368  and 
380—382. 

♦  See  Colobrooke's  Law  of  inhoritiuce,  Chapter  If,  Section  iv,  Clause  8,  page  248; 
and  Elberling  page  78,  Section  clxxvi. 

t  Mr.  Dick>  judgment  appears  to  be  in  strict  accorilauce  with  Hindoo  Law, 
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Calcutta,  S.  D.  A,— The  llth  of  March  1858. 

Present : 
H.  T.  Raikes,  J.  H.  Patton,  and  A.  Sconce  Esq,,  Judges. 

Case  No.  199  of  1856. 
Baboo  Sheo-Suhae  Singh  and  others,  (Defendants,)  Appellants, 

versus 
BuLWUNT  Singh  and  others,  (Plaintiffs,)  Respondents. 

\Vhere  it  waa  alleged  on  one  side,  that  A'%  daughter's  son  \a  A'b  rightful  heir,  A'q  sou 
having  died  before  his  father;  on  the  other,  that  A'%  son  survived  his  father,  and  that 
the  son's  widow  is  heir  through  the  son  to  il's  property  j  decree  of  the  lower  Court, 
in  affirmation  of  the  former  alternative,  upheld. 

The  plaintiff  in  this  case  sued  for  possession  of  certain  landed 
property  in  succession  to  one  Dhiraj  Naraen,  on  the  ground  that  he 
is  the  son  of  Pliool  Coonwur,  Dhiraj  Naraen^s  daughter.  His  alle- 
gation in  the  plaint  is  that  Dhiraj  Naraen  had  a  son  Dyal  Naraen, 
who  died  in  1214,  during  the  life-time  of  his  father,  and  that  the 
succession  consequently  reverted  to  the  father  and  could  not  go  in 
the  line  of  his  son,  in  right  of  whom  the  defendants  claim  to  inherit. 
He  further  avers  that  Dhiraj  Naraen  at  his  death  was  succeeded  by 
his  widow  Woodwunt  Coonwur,  whose  name  was  recorded  as  pro- 
prietor of  the  estate  in  the  books  of  the  Collector  in  succession  to 
her  husband,  and  who  again  was  succeeded  by  Phool  Coonwur  the 
mother  of  plaintiff. 

The  allegation  in  defence  is  that  Dhiraj  Naraen,  who  died  in 
As.saurh  1222,  did  not  survive  his  son  Dyal  Naraen,  and  that  conse- 
quently Dyal  Naraen's  succession  was  not  cut  off,  and  that  at  his 
death  he  was  succeeded  by  his  widow  Rajbungshee  Coonwur. 

The  only  point  for  decision  in  this  case  is— whether  the  son, 
Dyal  Naraen  Singh,  survived  the  father,  Dhiraj  Naraen  Singh,  or 
vice  versa.  It  is  admitted  on  all  sides  that  Dhiraj  Naraen  was  the 
common  ancestor  of  the  litigant  parties,  and  the  last  male  owner 
of  the  property  in  dispute.  The  lineal  descent,  therefore,  clearly 
ran  in  the  line  of  Dyal  Naraen,  and  if,  as  asserted  by  the  appellants, 
he  outlived  his  father,  the  (plaintiff,)  respondent  has  no  conceivable 
cause  of  action. 

Holding,  therefore,  that  the  evidence  on  the  record  and  proba- 
bilities of  the  case  as  divulged  therein  fully  warrant  the  presumption 
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that  Dyal  Naraen  died  during  the  life-time  of  his  father,  we  see  no 
reason  to  interfere  with  the  judgment  of  the  lower  Court,  which 
we  hereby  confirm  with  costs  on  the  appellants.-^— S.  D.  A.  Dec 
for  1858,  page  400. 

Claim  by  respondent  to  succeed  to  property  in  succession  to 
her  father  disallowed  in  reversal  of  the  judgment  of  the  lower  Court, 
as  her  father's  death  had  preceded  the  death  of  his  own  father^ 
during  whose  life-time,  her  father  had  not  acquired  substantive  pos- 
session of  the  property  in  suit  as  owner  and  proprietor  in  his  own 
right,  so  that  it  could  not  descend  through  him  to  respondent — 
MiLssts,  Rwpa  and  Jago,  and  Mohunt  Dhoman  Qosaain  v.  Mxiaat. 
Noumtan  Kunwar.—S.  D.  A.  R.  for  1858,  p.  239. 


Calcutta,  S.  D.  A.— The  oth  of  April,  1836. 

Byram  Sing  and  Musst.  Sree  Pursoo  Komaree,  Appellants, 

veravs 
Sheeb-sahi  Sing  for  himself  and  Mahraj  Sing  minor  son  of 
Qunga-ram  Sing  deceased,  and  Tek-narain  Sing,  for  him- 
self and  Badha-nath  Sing,  a  minor,  Respondents. 

The  grandsona  of  the  original  acquirer  of  cerbaia  property  sued,  during  the  Ufe-tima 
of  the  latter,  their  paternal  uncle,  for  their  shares,  under  the  Hindoo  law  of  inherit- 
ance, of  the  estate  acquired  by  their  common  ancestor.  Judgment  in  favor  of  the 
plaintiff,  on  proof  that  the  original  acquirer  had  relinquished  his  title  to  the  pro- 
perty in  favor  of  his  sous. 

The  respondents  instituted  this  action  in.  the  Zillah  Court  of 
Bhagulpore  against  Baboo  Bussawuo  Sing,  Byram  Sing,  Musst  Sree 
Fursoo  Komaree,  the  wife  of  Byram  Sing,  and  Bechoo-ram  Chow- 
dree^  to  obtain  possession  of  two-thirds  of  Mouzah  Chuk  Kishendeo 
and  others,  with  mesne  profits  thereon  during  the  period  of  dis- 
possession, under  the  following  circumstances. 

The  plaint  set  forth,  that  Baboo  Bussawun  Sing  had  three  sons : 
Bbyro  Singh,  Byram  Sing  and  Gunga-ram  Sing.  Bussawun  Sing 
amassed  considerable  wealth  by  trade,  and  purchased  some  landed 
property.  He  lived  with  his  three  sons  as  a  joint  family,  giving  to 
Bhyro  Sing   the  superintendence  of  his  affairs  at  home,  while  to 
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Byram  Sing  he  committed ,  the  management  of  matters  in  the 
courts  of  justice  and  other  public  offices.  On  the  death  of  Bhyro 
Singh  and  Ounga-ram  Sing,  their  sons  lived  in  the  same  manner 
with  their  grandfather  and  uncle.  Thus  in  the  property  of  Bussawun 
Sing  his  three  sons  had  an  equal  interest,  those  of  them  who  died 
being  represented  by  their  descendants  inheriting  per  stirpes. 
Byram  Singh,  however,  to  the  great  injury  of  the  plaintiffs,  con- 
veyed a  part  of  the  property  to  his  wife,  and  another  part  he  sold 
to  Bechoo-ram  Chovvdree.  On  this  (that  is  in  the  year  1236)  the 
plaintiffs  and  Byram  Sing  disagreed  and  separated,  the  latter 
ousting  the  plaintiffs  from  the  whole  of  the  property  which  had 
formed  the  estate  of  their  common  ancestor  Bussawun  Singh.  The 
plaintiffs  claim  two-thirds  of  the  estate  and  sue  accordingly.  The 
defendant  Byram  Sing  repelled  the  claim :  he  urged  that  Bussawun 
Sing  was  a  pauper ;  that  the  entire  property,  of  which  the  plainti& 
claimed  two-thirds^  had  been  acquired  by  himself ;  that  supposing 
the  statement  of  the  plaintifib  to  be  correct,  Bussawun  Sing  was 
still  alive,  and  therefore  the  claim  could  not  be  preferred  during 
his  life-time. 

The  defendants  MussL  Sree  Pursoo  Comaree  and  Bechoo-ram 
Chowdree  replied  that  they  held  certain  portions  of  the  property 
under  conveyances  from  Byram  Sing. 

Bussawun  Sing  stated  in  answer  that  the  property  had  been  ac- 
quired by  himself;  that  he  had  appointed  Bhyro  Sing,  his  eldest 
son^  to  the  superintendence  of  the  house-hold  affairs,  and  Byram 
Sing,  his  second  son,  to  the  management  of  matters  in  the  public 
offices ;  that  Bhyro  Sing  died  leaving  three  sons,  that  from  1231  to 
1235  he  lived  with  his  sons  and  grandsons  as  a  joint  family,  having 
made  over  to  them  the  whole  of  his  property  to  be  taken  possession 
of  by  them  per  capita  and  per  stiiyes  as  if  they  had  inherited  it 
on  his  death ;  that  then  quarrels  and  disagreements  arose  between 
them,  and  that  he  then  urged  upon  them  a  division  of  the  property 
and  separation  of  the  family ;  that  Byram  Sing,  however,  would 
not  follow  his  advice,  but  endeavoured  to  get  the  whole  estate  into 
his  own  possession  ;  and  that  he  (Bussawun  Sing)  has  now  no  ob- 
jection to  agree  to  the  claim  of  the  plaintiffs. 

The  Zillah  Judge,  Mr.  C.  Harding,  was  of  opinion,  that  the 
statement   of  the   plaintiffs   in  regard   to  the  property  having  been 
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acquired  with  a  trifliDg  exception  by  Bussawun  Sing,  and  to  the  fact 
of  his  and  his  sons  having  lived  together  as  a  joint  undivided  family 
to  the  year  1235  was  clearly  proved.  There  could,  therefore,  be  no 
doubt  that,  under  the  Hindoo  law,  the  sons  of  Bussawun  Sing 
would  have  shared  equally  in  his  estate  on  his  death.  That  he  was 
still  alive,  did  not,  in  the  Judge^s  opinion,  constitute  any  bar  to 
the  present  action,  as  he  had  voluntarily  given  up  his  estate  to  be 
held  by  his  sons  the  same  as  they  would  have  succeeded  to  it  in 
the  event  of  his  death  ;  and  that,  therefore,  there  now  existed  no 
legal  objection  to  the  division  of  the  property  between  the  sons  of 
Bussawun  Sing  or  their  representatives.  The  Judge  accordingly 
gave  judgment  in  favor  of  the  plaintiffs  for  their  full  claim,  with 
the  exception  of  a  small  part  of  the  property  sued  for,  which,  it 
appeared  to  him,  had  been  actually  acquired  by  Byram  Sing. 

The  defendant  Byram  Sing  and  Musst.  Sree  Pursoo  Komaree 
appealed  to  the  Sudder  Dewauny  Adawlut 

The  Court  (present  Mr.  R.  H.  Rattray)  confirmed  the  decree 
of  the  Zillah  Court.— Sel.  Rep.  Vol.  VI,  p.  65. 

A  childless  widow,  having  formerly  relinquished  her  claim  over 
her  husband's  estate  in  consideration  of  a  certain  allowance  of 
money  and  land,  to  her  brother-in-law  and  his  heirs,  endeavoured 
to  re-assert  her  claim  to  her  husband's  estate  when  her  brother-in- 
law  died  childless,  on  the  plea  that  the  widows  of  her  brother-in- 
law  were  not  heirs  within  the  meaning  of  the  deed.  Claim  re- 
jected, the  relinquishment  having  been  to  heirs  generally,  and  the 
widows  being  heirs  for  the  time,  that  is  during  their  lives,  and 
trustees  for  the  ultimate  heirs.— Jftwsf.  Amartu  v.  Durga  Kunwur 
and  others,— S.  D.  Dec.  for  1850,  p.  245. 


Digitized  by  VjOOQIC 


^HAP.  I.]  HEUITABLE  RIGHT,  ckc.  25 

Calcutta,  S.  D.  A,— The  Uthof  June,  1852. 

Present : 

J.  R.  Colviu,  Esq.,  Judge. 

Radha-Binodk  Misser,  (Plaintiff,)  Appellant, 

VeV8%l8 

Keipa-Moyee  Debia  and  others,  (Defendants,)  Respondents. 

A  suit  brought  by  a  next  heir  for  posseasiou  of  an  estate  on  the  ground  of  a  widow, 
who  had  held  it  on  a  life-interest,  having  become  a  tecruth-baahee,  or  having  relin- 
quished all  connection  with  wordly  afifaii-s,  is  a  distinct  suit  from  a  former  one, 
brought  by  the  same  party,  seeking  possession  on  the  ground  of  the  widow  having 
injured  and  wasted  the  estate  by  unauthorized  alienations  ;  and  its  reception  and 
iiiTeBtigation  on  its  own  alleged  new  circumstances  and  merits  are  not  barred  by  any 
decinon  passed  on  the  former  suit. 

That  was  a  case  in  which  the  petitioner  originally  sued  during 
the  life-time  of  one  Tara-monee,  widow  of  Ram  Doolal  Roy,  on 
the  ground  of  her  havings  though  possessing  only  a  life^interest^ 
injured  and  wasted  the  property  to  which  he  was  heir  with  title  of 
possession  upon  her  death,  by  unauthorized  alienations. 

He  then  instituted  the  present  suit,  claiming  all  the  estates  in 
one  action  upon  a  distinct  ground,  triz.,  that  Tara-monee  having 
relinquished  all  connection  with  worldly  affairs,  (having  become 
tarik-i^oniya,  or  teeruth-baahee,)  she  is  to  be  regarded  as  civilly 
dead,  and  that  he  has  a  right  to  sue  for  unrestricted  possession  as 
heir  upon  her  death,  and  not,  as  in  the  former  suit,  upon  the  special 
ground  of  restraint  of  waste,  and  with  a  condition  of  being  obliged 
to  afford  maintenance  to  Tara-monee. 

The  Principal  Sudder  Ameen  considers  that  this  suit  is  barred 
bj  the  former  judgment  of  this  Court. 

This  is,  however,  erroneous.  The  present  suit  is  brought  upon 
alleged  new  circumstances  which  create  rights  not  existing  at  the 
time  of  the  former  suit,  and  is  entitled  to  a  hearing  upon  its  own 
merits. 

The  decision  of  the  Principal  Sudder  Ameen  is,  therefore,  re- 
versed, and  the  case  remanded  to  his  Court  for  due  investigation, — 
S.  D.A.Dec,  for  1852,  p. '503. 

Vol.  II.  4 
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See  thD^0{ikQ3^l>elw^u  the  said  Radha-Beuode  Misser  and  others 
(priDted  at  pp.  595—606  of  the  Cal.  S.  D.  A.  Rep.  for  1856,)*  in 
which  the  Court  held  as  follows  : — "  On  the  second  issue  the  Court 
was  of  opinion  that  as,  tb^  appellants  had  not  denied  the  fact  of 
Taramonee  having  become  a  *  Byraghin*  in  the  Court  below,  it  was 
not  competenji.  to  thejna  to  do  so  now  ;  looking,  moreover,  to  the 
evidence,  before  it,  the  Court  agreed  with  the  Principal  Sudder 
Ameen  \n  thinking  ths^t  it  proved  satisfactorily  the  plaintiff's  allega- 
tion a'n(i'  shewed  that  tlie  widow  Tara-monee  had  become  a  teeruth- 
basltee,  and  had  renounced  the  world.  The  Court  was  unable  to 
3iscoyier  ,tlial  afiy^P^^^  acts  are  enjoined  by  the  Hindoo  religion 

„%Q  Jl^Pi^r;.  ft,,fleTOpoi^tJK?/p  of  the  nature  valid,t  and  as  to  the  parti- 
cCiuldrvodireinQbtii^  kneoessaify  for  her  becoming  a  Byraghin ;  they  are 
^iib"tiMiatp6ttfe^iit  th'fiit  'ttfeebce  of  notice  of  them  cannot  weaken  the 
'^^eviSence  to  "the  fact^  of  Tara-monee  having  become  a  Byraghin, 
The  Court,  therefore,  was  of  opinion  that  the  objections  raised  in 
aiiief'iycdtid'IssiJd^^tbH'Ka  jiV^ent  suit  are  invalid.^' 
'^''  'O^W^ilfefi*  Siy^'iiotee"Jadoo-monee  Debee  v.  Saroda  Prosunno 
^to()l^iiJdi^ktfd'^Hfem^l(j^f^  at  page  120  of  Bulnois^  S.  C.  Reports 
V6i^tf.,i\ia£lt^t^a^e'lWlJP'the  V^  edition,)  in 

which  the  OStiW^'('bti^^tAW  authority  of  Macuaghten  as  well  as  the 
^abdV^'tJisfe,)!  LkiA"  V  ^'rii'ife''kear  that  on  the  occasion  of  a  widow  be- 
MAtbW'^a"i5^^^t)i.^tfty  estate  would  at  once  descend  to  the  nearest 

viiivi'j  ti\  1jo[j'jji;j''1  ^(i  ^>i  <\    • 

*  Tne  abov^  case  is  also  to  be  found  in  the   Section   relative  to   widow  8  succession 
iiiith«(prQB«iit  Ttiltfi]fe.. liij-^.  I'j ni'iv 

\)'jriiA\    r.[    Jujci   Kiilt  .J);iit  -I 'J 


'nil    Jii    ■'^\\'\\<^r.y^'>    U)ii    r.:-\-^yi 


oj  ,'fihi'yi)i\i  M  iVi'jink  ■i-.>ii! 

--    .ijni.)j.;'ilr/;7lir     -^.l!*     I   '1    1  IP 
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Agra,  S.  D.  A.— The  5th  of  Awgu^;ilS&^r  'ynu\  y.\uun 

Present:    ['^  ^'^••'  •>)m^-^'> ''ih  1u  ih^W-ii^q 
W.  Edwards,  Esq.,  Judge,  F.  B.  YesiV&onMl(:,W^]''Mh^^^^ 

!•)    mH     luiur/i    il      .I)f.ii.'ir.;i}» 


SooRJA  (PlaintiflF,)  Api^elmHK/^M  ^^^J  ^^^  ^J' 


■7/ 


versus  ^'^'^'^  "^  *"'  "'^'■'■*  <'^  Ut')Unin\ 

Bhowanee  Deen  ( Defendant;VK^tM)iMte  ^  '^'''  =^^'  '"' 

'MlV/      .ihiv/'jiuil!  [>'>1-.v(ff['"» 
DecUion  of  the  Court  of  first  instance  upheld,   in  i)teteMli)i)d>tO(tlMt^od<th^'lbi?Jii  ii^' 
pellate  Courts  which  awarded  to  the  defendant  an  p|)fifi{ijly^M^  Ji^l^idiii^^iJ^Mliibetofi 
disowned  and  repudiated,  when  desirous  of  avoidjmg  the  liabilk^eg  joonn 
with.  •       r         f      r  r      » 

The  following  is  the  Judge's  decision  transcribed  at  le^^thj -7-] ^j^^, 

Soorja,  plaintiff,  claims  the  landed  proppr^  pf  ^lis  decea^^d 
UDcle,  on  the  score  of  his  being  his  heir,  to  the  exclusion  of  Bhowanee 
Deen,  defendant,  his  uncle's  brother.  Bhowanee  Deen  declares  that 
Soorja,  according  to  Hindoo  law,  has  no  right  of  inheritance,  in 
preference  to  him,  ( defendant,)  the  deceas€^*s'fer^tfi'e>;'^'  ^ 

Plaintiff  files  in  Court  copy  of  a  demurrer  made  by  defendant 
in  another  case,  in  which  he  declares  SoorjA,  'jflUilitiff,  to  be  his  de- 
ceased uncle's,  that  is  Ram-persad's,  heir,  and  that  he  ( defendant ) 
has  nothing  to  do  with  him,  and  contends  {^kt'^tM^'^'iikgraph  in  the 
demurrer  is  tantamount  to  'the  consent  of  the  members  ,of  that 
family  to  which  it  (the  property)  belongs.'',  iil^lii)^  jlyip^z)^!^  t^/^s  ili^t 
view  of  the  case,  and  decrees  for  plaintiff.  '  Defemdaini  atipearls^MraiOid 
his  appeal  is  affirmed,  and  decree  reversed  #ilfr  gtfsftsl"''  -"'"'  ''"' '" '•  • 

The  special  appellant  urges  :  1st,  that  wHeoreafe^^li^i  (^^drfe^rfint ) 
respondent  once  acknowledged  appellant  (SoWrji^itbifeJtli^flreii^krf  • 
Ram-persad  in  Court,  declaring  himself  t*<>  liwre:^ifltt>o<|onc6rmI''W!ft[h' ' 
the  latter's  estate,  he  cannot  claim  now,  eoi|tra)i>J^»loJhia'foririertad'if' 
mission,  to  be  the  heir  of  the  said  Ram-p«rlsltisdl7>tawdrt£ndlyi  <(hat/^ 
appellant  is  also  shewn  to  be  the  legal  bti[r;'ilh(ferl'thei>^Vyafvd5th4 
sapplied  by  the  Sudder  Pundit.  •^>  •"  ^••>'f'''<   "J'  I''>;-'1»  ):=|  l-i-i 

Judgment —    ,        ,      . 

l-;i!'.il>    ••:•    ,  /'Ml'), II    '»f.  I    VJ-.'I'f  t 

The  second  objection  is  untenable,  but  w^  admit  the.  validity  a£ 
the  first  on  referrinor  to  the  petition  filed  by  Bh(!r\^kne(^'  Deen,  on  ihe 
15th    of  February   1859.     In    the   former,  c^sc^j  to iwUichitW Jo wer.- 
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Courts  have  adverted,  we  find  that  having  been  impleaded  as  Ram 
Persad*8  heir,  he  denied  that  he  was  such,  or  had  succeeded  to  any 
portion  of  the  estate  left  by  that  person,  and  declared  the  present 
(plaintiff",  appellant  to  be  his  heir,  in  terms  equally  distinct  and  un- 
qualified. It  would  be  contrary  to  judicial  usage  and  precedent,* 
as  well  as  to  the  principles  of  equity,  to  allow  the  (defendant)  res- 
pondent to  claim  or  to  hold  for  his  own  benefit  an  inheritance  which 
he  disowned  and  repudiated  when  desirous  of  avoiding  the  liabilities 
connected  therewith.  Whether  or  not  therefore  the  plaintiflF  be  the 
legal  heir  of  his  maternal  uncle,  we  conceive  that  his  claim  must  be 
recognised  as  good  against  the  (defendant)  respondent,  who  having 
himself  admitted  it  to  be  so,  is  precluded  from  contesting  it.  We 
therefore  uphold  the  decision  of  the  Court  of  first  instance,  and  set 
aside  that  of  the  lower  appellate  Court.  The  appeal  is  decreed  with 
costs.— Agra,  S.  D.  A.  Dec.  for  1863,  p.  173. 


Calcutta,  S.  D.  k.—The  17th  of  March,  1812. 

BuLRAj  Rat,  (pauper,)  appellant, 

verstis 

PuRTAUB  Rai  and  others,  Respondents. 

A,  having  borrowed  money  of  B,  pledge^  certain  lands  to  him,  and  goes  on  a  piligrim- 
age  After  50  years,  in  which  A  is  not  heard  of,  his  heir  sues  to  recover  the  land  on 
payment  of  the  amount  borrowed  ;  adjudged  on  presumption  of  A's  death,  and  the 
claim  not  being  barred  by  the  rule  of  limitations. 

This  was  an  action  brought  by  Bulraj  Rai,  on  the  16th  of  De- 
cember 1806,  in  the  Zillah  Court  of  Goruckpore,  to  recover  from  the 
respondents,  posse.ssiou  of  three  beegahs,  nineteen  biswas  of  land^ 
situate  in  mouza  Jokee,  pergunnah  Deogang;  the  yearly  produce  of 
which  was  estimated  at  five  rupees. 

It  was  stated  in  the  plaint,  that  Ajubce  Rai,  the  plaintiffs  uncle, 
had  pledged  the  lands  in  dispute  to  the  defendants'  grandfather  for 
five  rupees,  under  a  general  condition,  that  whenever  he  should 
repay  the  money,  he  should  be  entitled  to  redeem  the  land ;  that  the 

-  •  See  case  No.  23  of  1853,  decided  Viy  the  Sudder  Dewanny  Adwalut,  North  Western 
Proviiu'es,  on  6th  July  1853,  Shook-deo  Da.sH,  and  Mndun  Mohim,  (Defendants)  Appel- 
lant**, versus  Ameen-ood-decn  and  others,  (plaiutifl'e,)  Hcspondents. 
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plaintiflf,  as  heir  to  his  uncle  (who,  not  having  been  heard  of  for  fifty 
or  sixty  years,  must  be  presumed  to  be  dead,)  had  offered  to  pay  the 
amount  of  debt ;  but  that  the  defendants  having  refused  to  accept 
of  it,  and  to  restore  the  land,  he  now  sued  to  compel  them  to  do  so. 

The  deed  under  which  the  defendants  claimed  to  hold  the  land 
in  dispute,  and  which  was  filed  by  t^em  in  the  cause,  was  in  the 
following  words : — "  I,  Ajubee  Rai,  have  given  in  trust  (orig.  sompa) 
my  land,  to  Soobuns  Rai,  with  all  the  right  I  possess  therein  :  when 
I  come  back,  I  shall  receive  it  again,  but  till  I  come  back  it  will  re- 
main in  trust  (amanut)  with  Soobuns  Rai.  If  any  one  in  my  ab- 
sence shall  demand,  let  him  not  obtain  it.'' 

The  above  deed  was  dated  the  9th  of  KaHick  of  the  year  1807 
Sumbnt,  answering  to  the  year  1751-52.  It  appeared,  that,  Ajubee 
Rai,  the  plaintiff's  uncle,  had  never  returned  from  the  pilgrimage 
above  mentioned,  nor  had  he  been  heard  of  since.  The  Zillah 
Judge  observed  in  his  decree,  that  the  above  deed  was  merely  a 
deed  of  trust  or  deposit  (amanut-nainah),  that  the  defendants 
having  held  possession  of  the  land  under  such  deed ;  the  limitation 
of  twelve  years  could  not  be  considered  under  Clause  1,  Section  3, 
Regulation  2,  1805,  as  applicable  to  the  claim  of  the  plaintiff;  and 
that  the  plaintiflf  being  sole  heir  of  Ajubee  Rai  (since  whose  de- 
parture more  than  fifty  years  had  elapsed  without  any  information 
of  his  being  alive  having  been  received),  was  entitled  to  recover. 
Possession  of  the  disputed  lands  was  adjudged  accordingly  to  the 
plaintiflf,  on  payment  of  five  rupees,  the  sum  in  which  Ajubee  Rai 
had  been  indebted  to  the  defendants'  grandfather. 

On  appeal  to  the  Provincial  Court,  that  Court,  in  a  decree 
reciting  that  clause  1,  Section  3,  regulation  2,  1805,  was  not  appli- 
cable to  the  present  suit,  reversed  the  decree  of  the  Zillah  Court, 
and  dismissed  the  claim. 

On  petition  to  the  Sudder  Dewanny  Adawlut,  the  Court  called 
on  the  Provincial  Court  to  state  at  length  the  grounds  of  their  opinion. 

On  a  further  petition  to  the  Sudder  Dewanny  Adawlut,  the 
Court  (present  J.  H.  Harington  and  J.  Stuart,)  admitted  a  special 
appeal,  and  reversing  the  decree  of  the  Provincial  Court,  affirmed 
that  of  the  Zillah  Judge,  adjudging  possession  to  the  appellant  on 
payment  of  five  rupees.  Costs  of  suit  in  all  the  Courts  were  made 
payable  by  the  respondent. — Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  4. 
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Calcutta,  S.  D.  A.— The  22nd  of  June,  1863. 

Present : 

The  Honorable  E.  Jackson  and  the  Honorable  A,  A.  Roberts, 
puisne  Judges. 

Regular  appeal  from  the  decision  of  Roy  Taruk-nauth^  Bidiasagm% 
Principal  Sudder  Ameen  of  Behar,  dated  the  llth  of  March  1862. 

MUSST.  Mankee  Coer,  (Defendant,)  Appellant, 

versus 

Ehedoo  Lall,  (plaintiff,)  Respondent. 

According  to  the  Hindoo  law  a  person  who  has  not  been  heard  of  for  more  than 
twelve  years  is  to  be  presumed  as  dead. 

The  appeal  arises  out  of  regular  appeal,  No.  532,  this  day  dis- 
posed of,  in  which  appellant  is  one  of  the  defendants,  respondents. 

We  have  held  in  concurrence  of  the  lower  Court,  that  the 
appellant's  husband  Gopaul  Chaud  not  having  been  heard  of,  for 
the  last  12  years  or  more,  must,  according  to  Hindoo  law,  be  con- 
sidered, dead,  and  that  appellant  is  not  entitled  through  her  hus- 
band to  any  share  in  the  estate  of  her  deceased  father-in-law 
Choonee  Lall ;  but  that  she  is  entitled  to  a  sufficient  maintenance, 
which  is  to  be  awarded  her  in  execution  of  the  decree  pronounced 
in  favour  of  Khedoo  Lall  in  case  No.  232. 

Appeal  dismissed  with  costs. t — S.  D.  A.  Dec.  for  1863,  p.  623. 

*  This  should  be  "  Tara  Gaunt,"  but  sic  in  orig. 

t  It  is  not  stated  in  this  case  what  was  the  age  of  the  missing  person  at  the  time  he 
left  his  family.  But  being  a  resident  of  Behar  he  must  have  been  supposed  to  be  in  the 
latter  period  of  life,  as  otherwise  in  a  province  other  than  Bengal  a  missing  person  could 
not  be  presumed  as  dead  at  the  expiry  of  12  years  from  the  cUkte  of  his  disappearance. 
See  the  Vyava$t?ids  and  the  remarks  and  notes  relative  to  the  above  in  Part  I  of  this 
work. 
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Agra,  S.  D.  A.-^The  19th  of  March,  1862. 

Present : 

M.  R.  Gubbins,  Esq.,  J.  Lean,  Esq.,  and  A.  Ross,  Esq.,  Judges, 

W.  Wynyard,  Esq.,  and  W.  Edwards,  Esq., 

Offg,  Extra  Jndgea, 

DiLRAJ  KOONWUR,  female,  (Defendant,)  Appellant, 

v&raua 

SooLTAN  KooNWUR,  female,  (Plaintiff,)  Respondent. 

Held  contrary  to  an  opinion  delivered  by  the  Hindoo  law  officer  of  the  Court,  that 
where  the  inheritance  of  a  deceased  person  was  contested  between  his  widow  on  the 
one  side,  and  the  widow  of  a  son,  who  had  died  duriog  his  father's  life-time,  on  the 
other ;  the  latter  has,  under  Hindoo  law,  no  right  of  share  in  the  inheritance, 
but  a  right  of  suitable  maintenance  only,  and  right  to  any  personal  property  of  which 
her  husband  had  possession  during  his  life. 

The  Judge's  decision  was  recorded  in  the  following  terms:— 

Plaintiff  sued  to  establish  her  own  sole  right,  to  (  without  the 
partnership  of  defendants,)  the  separated  Puttee,  Ajeet  Singh,  Ta- 
looqua  Bhadaol,  on  the  ground  that  she  as  the  widow  of  Ajeet 
Singh,  who  died  without  other  heirs,  is  the  sole  heiress,  and  that  de- 
fendant, the  childless  widow  of  Ajeet's  son  who  died  before  his 
father  without  even  having  had  possession,  has  no  right  to  the  estate 
left  by  Ajeet  Singh. 

Dilraj  Koonwur  pleaded  that  the  property  being  hereditary,  the 
father's  and  the  son's  rights  were  equal. 

The  Principal  Sudder  Ameen  decided  that  they  were,  and  gave 
plaintiff  a  decree  for  half  the  estate  claimed,  only  dismissing  the 
claim  to  the  other  half.     Against  this  decision  the  appeal  is  brought. 

Judgment — 

The  case  having  been  brought  up  before  a  full  bench,  the  ma- 
jority of  the  Court,  Mr.  Wynyard  alone  dissenting,  proceed  to  record 
judgment. 

The  Court  observe  that  the  appellant  rests  her  case  upon  the 
opinion  now  delivered  by  the  law  officer,  and  can  adduce  neither 
precedent  nor  other  ruling  of  the  Court,  nor  any  other  authority  in 
support  of  it. — On  the  other  hand,   the   Respondent   adduces  the 
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following  proofs,  to  shew  that  this  poiut  of  Hindoo  law  is  not  au 
open  one,  but  that  besides  being  clearly  laid  down  in  Macnaghtea's 
work,  it  has  been  ruled  by  several  precedents  in  accordance  with  tlie 
Judge's  decision.  Respondent  refers  jiraty  to  Macnaghten's  Hindoo 
law,  Volume  I,  page  32,  where  it  is  ruled,  that  "according  to  the 
law  as  current  in  fienares,  in  default  of  the  son,  and  son's  son  and 
grandson,  the  widow  (supposing  the  husband  s  estate  to  have  been 
distinct  and  separate,)  succeeds  to  the  property  under  the  limited 
tenure  above  specified." 

Here,  he  urges  "  the  inference  is  clear^  that  next  in  default  of 
male  issue  the  widow  inherits." 

Secondly,  Macnagh ten's  Hindoo  law  Volume  II,  page  106, 
where  it  is  ruled  that  *'  a  son's  widow  has  no  legal  claim  of  inheri- 
tance."— In  the  case  there  detailed,  in  which  A  represented  a  father, 
and  B  one  of  his  sons,  the  Pundit's  answer  ruled  that  "  the  right 
of  B  to  the  property  left  by  A  is  barred  by  reason  of  his  having 
died  during  his  father's  life-time.  His  widow,  therefore,  is  not  en- 
titled to  any  share  in  the  property  of  her  deceased  husband's  father. 
She  is  entitled  to  receive  maintenance,  therefore,  and  to  take  by 
inheritance  during  her  life,  any  property  of  which  her  husband  had 
possession  during  his  life." 

The  i-uling  here  must  be  admitted  to  be  altogether  inconsistent 
with  the  Vyavasthfi  of  the  Pundit  now  given.  Nor  is  the  principle 
of  this  affected  by  the  different  status  in  the  case  as  put  in  Mac- 
naghteuj  and  as  now  before  us,  in  respect  to  the  non-existence  in  the 
present  case  of  other  issue  of  A.  For  the  ruling  is  absolute,  that 
the  right  of  B  is  barred  by  reason  of  his  having  died  during  his 
father's  life-time. 

The  respondent  next  refers  to  a  precedent  of  the  Calcutta  Court 
of  Sudder  Uewanny  Adawlut,  Case  No.  179,  dated  the  17th  of  No- 
vember 1853,  Munee-mohun  Bose  &c.  defendants,  appellants,  wherein 
we  find  that  it  is  clearly  ruled  that  "  under  the  Hindoo  law,  on  a  son 
dying  before  his  father,  the  son's  widow  is  precluded  from  claiming 
ancestral  property  as  heir  to  her  husband."  In  that  case,  the 
Calcutta  Court  ruled  as  follows  :  "  We  hold  that  the  plaintiff's  claim 
is  altogether  inadmissible  under  Hindoo  law,  by  which,  a  son  dying 
before  his  father,  the  son's  widow  is  precluded  from  claiming  ances- 
tral property  as  heir  to  her  husband." 
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Lastly,  the  respondent  quotes  a  decision  of  a  full  bench  of  this 
Court  dated  14th  March  1859,  Nos.  185  &  186,  Mussummat  Bhooriya 
Ooman  Koouwaree,  defendant,  appellant,  where  itnvaj?  ruled  (see 
judgment  at  page  55,)  that  "  the  widow  of  the  son,  who  died  in  the 
life-time  of  his  father,  has  no  share  in  the  inheritance  of  ancestral 
property." 

We  observe  that  in  the  last  quoted  precedent,  the  widow,  whose 
claim  was  disallowed,  was  the  relict  of  an  elder  son  who  had  died 
during  his  fathers  life-time;  and  was  arrayed  against  her  sister-in- 
law,  the  widow  of  a  younger  son,  who  had  survived  the  common 
father.  The  case  before  us,  is  a  fortiori  one  against  the  defendant, 
for  she  is  arrayed  not  against  her  sister-in-law,  but  against  mother- 
in-law,  the  widow  of  her  deceased  husband's  father.    . 

We  thus  find  that  the  ruling  laid  down  in  Macnaghten's  Hindoo 
Law  and  the  two  clear  precedents  of  this,  and  the  Calcutta  Court, 
aiErm  the  principle  that  the  widow  of  a  son  who  died  in  his  father's 
life-time  cannot  claim  a  share  in  hereditary  property,  while  in  sup- 
port of  the  contrary  ruling,  there  exists  only  the  unsupported  opi- 
nion of  the  Court's  present  law  officer. 

We  are  clearly  of  opinion  that  the  weight  of  authority  is  alto- 
gether on  the  side  of  the  plaintiff,  respondent. 

We  accordingly  affirm  the  decision  of  the  Judge  in  favor  of  the 
plaintiff,  respondent,  and  dismiss  the  appeal  with  costs ;  reserving, 
however,  in  favor  of  the  defendant,  appellant,  what  the  Judge  has 
omitted  to  do,  viz.,  the  right  of  a  suitable  maintenance  out  of  the 
property  left  by  her  father-in-law,  Ajeet  Singh,  together  with  any 
personal  property  of  which  her  husband  had  possession  during  his 
life. 

Mr.  W,  WynyarcPs  opinion. — I  am  of  opinion  that  the  decision 
of  the  Judge  should  be  reversed.  The  Sudder  Pundit  has  declared 
that  Hindoo  law  in  the  particular  case,  which  was  put  to  him  in  the 
annexed  question,  is  as  follows : — 

Question. — A,  a  Hindoo  died  leaving  as  his  sole  heirs  B,  his 
widow,  (second  wife)  and  C,  the  widow  of  D,  his  son  by  a  former 
wife.  D,  having  died  in  his  father  s  life-time,  in  what  proportions 
are  B,  and  C,  entitled  to  share  in  the  hereditary  property  ? 

Ansiver. — '*  In  the  same  way  as  father  and  son  possess  rights  in 
property,  so  where  neither  of  the  female  claimants  have  issue  their 
Vol.  II.  6 
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right  is  equal,  because  both  are  bound  to  oflfer  the  piiid  at  the  obse- 
quial ceremonies  of  their  deceased  husbands,  and  their  husbands' 
fathers,  &c.  Therefore,  are  they  entitled  to  the  share  of  their  hus- 
bands, neither  can  bell  or  transfer  without  the  consent  of  the  other, 
except  for  the  purpose  of  performing  the  ahradh  of  the  husband. 
Given  according  to  the  Mitdkshard  " 

The  Pundit  holds  that  there  is  one  law  for  a  daughter-in-law 
claiming  against  her  mother-in-law,  when  there  are  no  other  heirs, 
and  another  law  when  there  are  other  parties  who  have  a  title  to 
succeed.  There  is  to  my  mind  a  marked  distinction  between  the 
present  case  and  all  the  cases  quoted,  and  as  nothing  that  has  been 
adduced  in  argument,  or  produced  in  proof,  convinces  me  that  the 
Hindoo  law  as  laid  down  by  the  high  authority  of  the  Pundit  of 
this  Court  is  not  correct,  I  would  accept  it  and  reverse  the  decision 
of  the  Judge .♦— A.  S.  D.  A.  Dec.  for  1862,  p.  240. 

Claim  to  ancestral  family  estates  and  personalty  upheld  in  ap- 
peal on  the  iiile  of  Hindoo  Law,  by  which  the  widow  of  a  sou,  who 
dies  in  the  life-time  of  his  father,  is  excluded  from  a  share  in  the 
inheritance,  although  entitled  to  maintenance. 

Registration  in  the  Collector's  pflSce  of  the  widow's  name  jointly 
with  that  of  the  surviving  son,  after  the  father's  death,  held  to  con- 
vey no  title  to  half  the  estate,  real  and  personal,  of  the  ancestor, 
failing  proof  of  an  agreement  to  that  eflfect,  or  acquiescence  in  such 
agreement  by  the  widow  of  the  son,  who  survived  his  father. 

*  The  falocy  of  the  Pundit's  opinion  will  be  detected  by  the  perusal  of  the  follow- 
ing principle  : — "  But  it  is  perfectly  intelligible  that  upon  the  principle  of  survivorship 
the  right  of  the  coparceners  in  an  undivided  estate  should  override  the  widow's  right  uf 
succession  whether  based  upon  the  spiritual  doctrine  or  upon  the  doctrine  of  survivor- 
ship.'* **  According  to  the  principles  of  Hindoo  law,  there  is  oo-paroenership  between 
the  dififerent  members  of  a  united  family,  and  survivorship  following  upon  it.  There  is 
community  of  interest  and  unity  of  possession  between  all  the  members  of  the  family, 
and  upon  the  death  of  any  one  of  them  the  other  may  well  take  by  survivorship  that 
in  which  they  h>ui  during  the  deceased's  life-time  a  common  interest  and  common 
possession."  Privy  Council.  Vide  Moore's  India  Appeals  Vol.  IX,  p.  611,  and  Suther- 
land's Privy  Council  Judgments,  p.  530.  The  above  is  the  correct  principle  of  the 
Hindoo  law  as  current  in  all  the  schools  except  the  Bengal  school.  Had  an  undivided 
brother  or  brother's  son  survived  the  deceased  instead  of  his  father  (before  whom  his 
right  was  rather  inchoate,)  even  in  that  case,  that  parcener  would  have  excluded  the 
widow  and  taken  by  right  of  survivorship.  In  the  present  case  the  undivided  father 
having  survived  his  sou,  whatever  right  the  deceased  son  had  by  birth  devolved  on, 
and  vested  in,  the  survivor  to  the  exclusion  of  his  (the  son's)  widow.  Subsequently, 
the  father  having  died  leaving  his  own  widow,  the  latter  inherited  from  him  by  reason 
of  there  being  no  co-parcener  of  her  husband  the  last  male  and  sole  owner  of  the  pro- 
perty in  dispute,  and  his  daughter-in-law  having  no  right  by  birth  to  represent  her 
husband,  or  to  inherit  from  her  father-in-law.  The  grounds  upon  which  the  above 
principle  is  biused  are  to  be  found  in  Part  I,  Sect.  i.  of  thLs  work. 
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Claim  to  certain  estates,  purchased  in  the  name  of  the  son 
who  died  in  his  father's  life-time,  by  his  widow,  rejected  on  failure 
of  proof  that  the  purchase  conf^yed  a  bond  fide  separate  title  to  the 
SOD,  the  father  having  been  registered  as  proprietor  after  the  son's 
death,  and  the  presumption  being  that  the  legal  and  beneficial  inter- 
est remained  in  the  father. 

Widow  of  the  son,  who  died  during  his  father's  life-time,  entitled 
to  maintenance  out  of  the  estates. 

Decree  of  lower  Court,  awarding  refund  of  monies  paid  by  the 
Court  of  Wards  as  maintenance,  modified. — Muast,  Bhooriyah 
Oormn  Coonwaree  v.  Doolhun  Khem-hurun  Coonwaree. — Agra  S. 
D.  A.  Dec.  for  1859,  p.  52. 

There  being  a  community  of  interest  and  unity  of  possession  be- 
tween all  the  members  of  a  united  family  having  common  property, 
it  follows  that,  upon  the  death  of  any  one  of  them,  the  others  may 
well  take  by  survivorship  that  in  which  they  had  during  the  de- 
ceased s  life-time,  a  common  interest  and  common  possession. 

But  the  law  of  partition  shows  that,  as  to  the  separately  ac- 
quired property  of  one  member  of  a  united  family,  the  other 
members  of  that  family  have  neither  community  of  interest  nor 
unity  of  possession.  The  foundation,  therefore,  of  a  right  to  take 
such  property  by  survivorship  fails ;  and  there  are  no  grounds  for 
postponing  the  widow's  right  to  inherit  it  to  any  superior  right  of 
the  co-parceners  in  the  undivided  property.  Kattama  Nauchear 
V.  The  Rajah  of  Shiva-gitngah. — Privy  Council.  Moore*s  India 
appeals,  Vol.  IX,  p.  610.  Sutherland's  Privy  Council  Judgments, 
page  520. 

The  sound  rule  to  lay  down  with  respect  to  undivided  or  im- 
partible ancestral  property  is,  that  all  the  members  of  the  family 
who  are  entitled  to  unity  of  possession  and  community  of  interest, 
according  to  the  law  of  partition,  are  co-heirs  irrespective  of  their 
degrees  of  agnate  relationship  to  each  other,  and  that  on  the  death 
of  one  of  them  leaving  a  widow  and  no  nearer  sapindas  in  the 
male  line,  the  family  heritage,  both  partible  and  impartible,  passes 
to  the  survivor  or  survivors,  to  the  exclusion  of  the  widow.  But 
when   her   husband   was  the   last   survivor,  the  widow's  position  as 
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heir,  relatively  to  his  other  undivided  kinsmen,  is  similar  to  her 
position  with  respect  to  his  divided  or  self  and  separately  acquired 
property. — SH  Rajah  AgenumvXa  th/vuridivamma  Oaru  v.  Sri 
EajaJi  Agenumula  Rumariodra  Oaru.  6  Mad.  H.  C.  Rep.  p.  93. 

When  it  is  sought  to  exclude  female  heirs  in  succession  to  a 
husband  or  father^  under  the  Mit&kshara^  on  the  ground  that  the 
estate  was  joint,  it  must  be  shown  to  have  been  so  at  the  time  of 
his  death,  and  not  merely  at  the  time  of  a  predeceasing  brother,  who 
was  father  of  the  complainant. — Musat  Pitam  Kunwar  alias 
Moran  Bibi  v.  Joy  Kisken  Das,  and  others. — S.  W.  R.  Vol.  VI, 
page  101. 

According  to  the  Mitdkshard  law,  a  conveyance  or  transfer  of 
joint  property  by  one  member  of  a  family  is  illegal  without  the  con- 
sent of  the  other  members. 

By  the  same  law,  widows  have  no  part  in  their  husband's  joint 
estate,  and  the  mere  fact  of  the  husband  having  treated  a  property 
as  his  own,  so  far  as  to  mortgage  it  during  his  life-time,  is  no  suf- 
ficient reason  for  the  conclusion  that  the  property  was  his  separate 
property,  and  as  such  descended  to  his  widows. 

According  to  the  same  law,  an  estate  cannot  be  burdened  with 
the  debts  of  one  of  its  joint  owners  after  that  person's  decease. — 
Lewis  Cosserat  v.  Sudabert  Persad  Sahoo. — S.  W.  Rep.  Vol.  Ill, 
page  210. 


Admitted  legal  opinions. 


Retirement  from  the  world  operates  as  natural  death. 

Q.  A  person  dies,  leaving  a  widow,  and  two  sons  of  his  brother ; 
the  widow  is  living,  but  has  quitted  the  order  of  a  housekeeper, 
and  retired  from  the  world.  She  had  not  executed  any  deed  either 
of  gift  or  sale  in  favor  of  her  husband's  nephews.  In  this  case,  are 
they  entitled  to  the  property,  by  reason  of  the  extinction  of  her 
temporal  affections  ? 
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If  the  widow  have  really  relinquished  her  right  to  her  hus- 
band's property,  and  quitted  the  order  of  a  house-holder,  her  hus- 
band s  brother's  sons  become  entitled  to  the  property  left  by  her, 
notwithstanding  the  fact  of  her  not  having  made  any  provision  in 
their  favour.* 

GUy  of  Dacca,  June  IQth,  1823.— Macn.  H.  L.  Vol.  II,  Chap. 
iv,  Case  iii. 


Ketirement  from  the  world  is  civil  death,  accordiog  to  the  Hindu  law. 

Q.  Is  a  Brahmin,  whose  eldest  brother,  leaving  his  ancestral 
and  self-acquired  property  in  joint  state  with  him,  had  entered  into 
the  order  of  a  religous  student,  and  is  still  living,  competent  to  make 
a  verbal  gift  of  the  whole  undivided  estate  to  his  daughters,  or 
otherwise  ? 

E.  When  the  eldest  brother,  having  left  the  order  of  a  house- 
keeper, entered  into  that  of  a  religious  student,  his  right  to  the 
paternal  estate  became  extinct ;  therefore  the  gift  of  the  undivided 
property  made  by  the  younger  brother  to  his  daughters  is  legal  and 
valid. 

AiUhorities. 

The  text  of  Vamshtha,  as  laid  down  in  the  Ratndkara  and  other 
books  of  law.  "  They  who  have  entered  into  another  order,  are  de- 
barred from  shares." 

Zillah  Burdwan,  Janxuvry  \f>th,  1817.— Macn.  H.  L.  Vol.  II, 
Chap,  viii,  case  xxv. 


The  wife  of  a  person  who  has  been  missing  for  66  years  has  no  right  to  claim  his  share 
of  the  joint  property,  according  to  the  law  of  Benares.  But  has  a  right  according  to 
the  law  of  Bengal. 

Q.  A  person  had  a  family  by  two  wives,  namely,  by  the  first 
wife  a  son,  and  by  the  second  two  sons.  These  three  brothers  con- 
tinued to  live  together  as  a  joint  and  undivided  family  ;  and  some 
time  after,  one   of  them,   being   the    issue   of  the  first  wife,  pro- 

8 

*  Retirement  from  the  world  is,  according  to  the  Hindu  law,  a  species  of  civil  death, 
on  which,  as  in  the  case  of  natural  dissolution,  the  rights  of  the  heirs  immediately  begin 
to  exiat.-Note  by  Macuaghton. 
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ceeded  to  a  foreign  country,  and  no  intelligence  concerning  him  has 
been  received  for  the  period  of  fifty-five  years,  during  which  time 
his  wife  lived  under  the  protection  of  his  brothers,  who  managed 
the  estate  as  before.  Now  the  wife  of  the  missing  person  claims 
the  share  of  her  husband.  In  this  case,  is  she  entitled  to  her  hus- 
band's legal  share,  or  only  to  her  proper  maintenance  ? 

R.  Supposing  the  wife  of  the  missing  person  to  have  lived 
with  her  husband's  brothers  as  a  joint  and  undivided  family  for  the 
period  of  fifty-five  years,  her  claim  is  inadmissible  and  illegal, 
according  to  the  law  of  Benares. 

Authorities. 

Bovdhdyana,  after  premising,  *'  a  woman  is  entitled,  &c.**  pro- 
ceeds, **  not  to  the  heritage  ;  for  females^  and  persons  deficient  in 
an  organ  of  sense,  or  member,  are  deemed  incompetent  to  inherit." 

It  should  not  be  argued,  that  the  wife  of  a  missing  person,  re- 
garding whom  intelligence  has  not  been  received  for  fifty-five  yeara, 
has  any  right  to  her  husband's  share  of  the  joint  ancestral  landed 
property. 

Ndrada  says :  "  Among  brothers,  if  any  one  die  without  issue,  or 
enter  a  religious  order,  let  the  rest  of  the  brethren  divide  his  wealth, 
except  the  wife's  separate  property.  Let  them  allow  a  maintenance 
to  his  women  for  life,  provided  these  preserve  unsullied  the  bed  of 
their  lord.'' 

Q.     How  would  the  law  in  this  case  be  in  Bengal  ? 
R.     According  to   the   law   as   current   in    Bengal,  the  widow 
would  be  entitled  to  her  husband's  share. 

Zillah  Sarun. — Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect  ii,  Case  ix. 


Sods'  sons  whose  fathers  are  missiDg  inherit  equally  with  sons. 

Q.  A  person  died  leaving  seven  sons,  four  of  whom,  after  a 
lapse  of  time,  were  missing,  and  the  remaining  three  took  possession 
of  the  paternal  estate,  confiding  the  management  of  it  to  one  of 
their  number.  In  this  case,  will  the  property  of  the  deceased  devolve 
on  his  three  sons  and  the  missing  son's  sons  ? 
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R  The  deceased  proprietor's  grandsons,  whose  fathers  are 
missing,  are  entitled  to  share  the  property  with  his  sons  according 
to  their  father's  shares.*  From  the  circumstance  of  the  manage- 
ment being  confided  to  one  of  them,  the  right  of  the  others  cannot 
be  divested.     This  opinion  is  conformable  to  law. 

AutlioHties. 

"  When  the  father  is  dead,''  &c.  (Ddya-bhdga,  page  9J 

"Among  the  issue  of  different  fathers,  the  allotment  of  shares 
is  according  to  the  fathers." 

"And  the  dissipation  of  their  hereditary  maintenance  is  cen- 
sured." 

Zillah  ShoJiabad,  June  20th,  1804.— Macn.  H.  L.  Vol.  II, 
Chap.  I,  Sect,  i,  case  vii,  page  9. 


A  woman  has  no  claim  to  her  missing  husband's  share  of  his  father's  property.  The 
time  allowed  for  the  reappearance  of  a  missing  person  is  12  years,  after  which  his 
death  is  to  be  presumed. 

Q.  1.  A  person,  ten  years  before  his  father's  death,  forsook 
his  family  and  resided  in  another  country,  and  no  intelligence  has 
been  received  regarding  him  since  his  departure.     Is  his  wife,  im- 

*  According  to  the  Hiudoo  law,  the  term  "  missing  person"  implies  a  civil  death, 
which  should  be  presumed  after  the  expiration  of  twelve  years,  (or  twenty,  according 
k>  another  authority,)  from  the  date  of  such  persons  forsaking  the  family,  supposing 
that  during  this  interval  no  intelligence  of  him  has  been  received.  At  the  end  of  such 
period,  he  is  to  be  considered  as  dead,  and  his  heirs  succeed  to  his  property.  According 
to  some  authorities,  however,  the  term  of  twelve  years  applies  to  missing  persons 
whose  age  exceeds  fifty  years  ;  and  for  all  under  that  age  the  term  allowed  for  re-appear- 
ance is  twenty-four  years.  According  to  the  Niifiaya-tindhu,  there  are  three  periods 
allowed  for  a  missing  person  :  in  the  first  period  of  life,  twenty  years ;  for  one  of  mid- 
dle age,  fifteen ;  and  for  one  in  the  latter  period  of  life,  twelve  years. — Elem.  Hindoo 
law,  App.  p.  246.  It  is  not  distinctly  stated  in  this  case,  how  long  the  four  sous  were 
absentees.  If  they  were  missing  longer  than  the  time  allo\ied  for  reappearance,  then 
their  sons  are  entitled  absolutely  to  their  respective  shares  ;  otherwise,  they,  according 
to  the  law  as  current  in  Benares,  are  entitled  to  a  moiety  only  of  their  respective 
fathers*  portions ;  and  they  are  entitled  also  to  the  management  of  the  other  half,  as 
their  proprietary  right  over  the  grandfather's  estate  during  the  father's  life-time  is  recog- 
nized in  the  following  extract  from  the  Mitdkskard  : — "  In  such  property  as  was  ac- 
quired by  the  paternal  grandfather,  through  acceptance  of  gift's,  or  by  conquest,  or 
other  means,  (as  commerce,  agriculture,  or  service,)  the  ownership  of  father  and  sou  is 
notorious  ;  and  therefore  partition  does  take  place.  For,  or  because,  the  right  is 
equal,  or  alike,  therefore,  partition  is  not  restricted  to  be  made  by  the  father's  choice ; 
nor  has  he  a  double  share."  But  according  to  the  law  as  current  in  Bengal,  they 
have  a  right  to  the  management  only  of  their  missing  fathers'  shares,  and  they  cannot 
compel  their  uncles  to  come  to  a  partition  of  the  paternal  estate  with  them,  oh  their 
right  over  such  property  is  suspended  until  their  fathers'  death.-   Note  by  Macuaghteu. 
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mediately  on  the  death  of  his  father,  entitled  to  institute  a  suit 
for  her  husband's  share  of  the  patrimony  against  his  two  brothers 
of  the  half-blood  ? 

R  1.  The  wife  of  the  missing  person  has  no  right  to  claim 
her  husband's  share  of  the  patrimony,  but  she  must  be  provided 
by  his  brothers  with  food  and  raiment.* 

Q.  2.  What  is  the  time  fixed  by  law,  at  the  expiration  of 
which  a  missing  person  is  to  be  considered  as  dead  ? 

R.  2.  Should  a  person  have  proceeded  to  a  foreign  country, 
and  no  intelligence  of  him  have  been  received  for  the  space  of 
twelve  years,  he  is,  at  the  end  of  that  period,  to  be  considered  as 
dead,  and  his  exequial  ceremonies  should  be  performed  by  his  repre- 
sentatives. Should  they  not  then  perform  such  ceremonies,  they  act 
sinfuUy.f 

Manu  says :  "  And  their  childless  wives,  conducting  themselves 
aright,  must  be  supported ;  but  such  as  are  unchaste,  should  be 
expelled ;  and  as,  indeed,  should  those  who  are  perverse."^ 

City  Patna,  August  28th,  1804,— Macn.  H.  L.  Vol.  II,  Chap.  I, 
.  Sect,  ii,  Case  viii. 


In  the  case  of  apostacy  from. the  Hindoo  faith,  property  acquired  before  the  conversion 
will  go  to  the  Hindoo  heirs  ;  but  that  acquired  subsequently,  will  be  distributed  ac- 
cording to  the  law  of  the  new  religion. 

And  a  Moosulmaun  widow  of  such  apostate  Hindoo  will  have  no  right  to  his  previouslj 
acquired  property. 

Q.  1.  A  person  of  the  Hindoo  persuasion  having  become  a 
convert  to  the  Moohummudan  faith,  on  whom  will  the  property 
which  descended  to  him  from  his  forefathers,  and  that  which  he 
himself  acquired,  devolve  ? 

R.  1.  Whatever  property  he,  previously  to  his  conversion, 
was  possessed  and  seized  of,  will  devolve  on  his  nearest  of  kin  who 
professed  the  Hindoo  religion ;  and  whatever  he  acquired  subse- 
quently to  his  conversion,  will  go  to  the  person,  who,  according  to 
the  Moohummudan  law,  becomes  his  legal  heir. 

*  This  is  not  the  law  of  Bengal. 

t  But  see  the  foot  note  at  page  39. 

X  Ydjnyavali'ya.     Vide  Mitdkshard,  page  329. 
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AuthorUiea. 

Manu : — "  All  tliosd  brothers  who  are  Addi(Jted  to  vice,  lose  their 
title  to  the  iahetitance/' 

Sankha  says, — '*The  heritable  right  of  on&  who  has  been 
expelled  ftom  society,  and  his  competence  to  offer  food  £lnd  libations 
of  water,  are  extinct." 

Thete  is  no  authority '  which  enjoins  that  the  children  by  cli 
Moohummudan  woman  should  be  permitted  to  inherit  from  their 
putative  father. 

But  BhHgu  dedared,  that  '  whatever  ciistomary  law  of  a 
country,  A  class  or  tribe,  a  company  of  merchants  and  ike  likt,  or 
of  a  town,  should  be  alleged  and  proved,  the  distribution  of  An 
inheritance  mUst  be  respectively  made  according  to  that  custom/ — 
Cdty&yana, 

Q.  2.  A  Hindu  had  tWo  sons,  whom  he  disposed  of  in 
marriage  to  their  equals  in  tribe,  rank  of  life,  and  condition.  I'he 
eldest  son  had  a  son  by  his  Hindu  wife,  and  subsequently  both  the 
brothers  became  converts  to  the  Moohummudan  faith  *  but  the  son 
of  the  eldest  brother  and  the  wife  of  the  second  continued  to  pro- 
fess their  own  religion.  After  conversion,  one  of  the  sons  (the 
second)  died.  Now  there  are  three  claimants  to  his  estate,  namely, 
his  nephew,  his  Hindu  widow,  and  his  Moohummudan  widow.  In 
this  case,  will  the  property  which  he  possessed  previously  to  his 
conversion  devolve  on  his  Hindu  widow  or  on  his  nephew  1 

B.  2.  Under  the  circumstances  above  stated,  if  a  partition 
of  the  estates  had  been  made  by  the  sous  of  the  original  proprietor, 
and  they  lived  apart,  the  Hindu  widow  is  entitled  to  the  inherit- 
ance ;  and  supposing  them  to  have  lived  together  as  a  joint  and 
Undivided  family  after  their  conversion,  the  nephew  should  be 
declared  entitled  to  the  succession. — Macn.  H.  L.  Vol.  II,  Chap.  iV, 
Case  iv. 


The  daitnahts  being  a  brother's  son  and  a  widow,  the  former  will  take  the  property  i£ 
the  family  was  joint ;  but  the  latter  if  separate,  according  to  the  law  of  Benares. 

Q.     An  individual  had  two  sons,  A  and  B..    The  eldest  (A) 
died  before  his  father,  leaving  a  son  and  a  widow.     Subsequently 
the  father  died,  leaving  a  family  consisting  of  B  and  his  wife,   and 
Vol.  II.  0 
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A's  SOD  and  widow ;  and  at  his  death  he  also  left  some  landed-  pto^ 
perty.  Some  time  after  this,  the  son  (B)  died,  leaving  his  widow, 
and  his  brother's  son  and  widow  him  surviving.  In  this  casej  what 
proportions  of  the  property  of  B  will  respectively  devolve  on  the 
eldest  son^s  son  and  widow,  and  on  the  younger  son's  widow? 

R.  If  A's  son,  his  widow,  and  the  widow  of  B,  lived  together 
as  a  joint  family  at  the  time  when  B  died ;  according  to  law,  A's 
son  is  alone  entitled  to  the  estate^  but  it  is  necessary  for  him  to 
provide  B's  widow  with  food  and  raiment  equal  to  her  condition  of 
life.  If  they  formerly  lived  apart^  and  the  share  of  B  was  separated, 
then  his  widow  is  entitled  to  the  property  which  fell  to  her  hos^ 
band's  legal  share.  A^s  widow  has  no  right  of  succession,  but  she 
must  be  provided  by  her  son  with  proper  maintenance. 

Zillah  JforacZa6ac?.--Macn.  H.  L.  Vol  II,  Chap.  I,  Sect,  ii, 
Case  X. 


fidsponsa  Prudentum. 

According  to  the  Mit^kshafi,  sons  have  interest  in  the  patri* 
mony  by  birth  ;  and,  in  property  ancestral,  have  an  equal  right  with 
their  father.  (Mit.  on  Inh.  ch.  i.  sect.  i.  §  27 ;  and  sect  v.  §  &.) 
The  sequel  of  this  opinion,  regarding  the  arrangement  to  be  made 
in  the  absence  of  the  father,  supposed  to  be  dead,  is  oonsiBtent 
with  the  law :  but  the  son's  concurrent  interest  in  the  patrimoDy 
would  not  be  a  reason  for  disturbing  an  arrangement  made  by  a 
father  to  provide  for  his  absence,  if  there  were  reason  to  believe 
him  still  living.     C. 

Str.  H.  L.  Vol.  II.  (2nd.  Ed.)  p.  316. 


Veerakah  v.  Veneatanarnapah. 

The  plaintiff  is  a  widow,  whose  husband  died  in  the  life-time 
of  his  father,  no  division  of  property  between  the  father  and  son 
having  taken  place,  and  the  son  not  having  acquired  any  in  his  owd 
right  The  Defendant  is  the  father,  and  the  PlaintifiTs  own  family 
are  unable  to  maintain  her.— What  are  her  claims  ? 

Answer. 
Had  the  deceased  left  male  issue,  they  would  have  inherited  to 
their  grandfather  at  his  death,  by  right  of  representation.     But  do 
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such  right  vests  ia  the  widow.  She  is  entitled,  however,  to  look  to 
the  defendant,  the  father  of  her  deceased  husband,  for  mainten- 
ance ;  and,  whatever  she  possesses  as  StH-dhana,  is  her  own. 

Remarks. 

Hit.  on  luh.  ch.  ii.  sect.  I  and  ii.  C. 

The  opinion  of  the  Pundit  is  correct.  The  widow  is  heir  to 
her  husband  only  where  he  dies  separated  from  his  co-heii*s,  as  well 
as  without  male  issue.  S. 

Stra  H.  Ii.  Vol.  II,  (2ud.  Ed.)  p.  233. 


A  person  having  quitted  home,  and  no  intelligence  of  him  hav- 
ing been  received  by  his  family,  if  he  was  from  thirty  to  thirty-five 
years  of  age  at  the  time  of  his  departure,  his  return  must  be  ex- 
pected for  twenty-one  years,  counting  from  the  day  he  set  out  If 
from  forty  to  forty-five  years,  he  mitst  be  expected  for  fifteen  ;  if 
from  sixty  to  sixty-five,  for  twelve  :  at  the  expiration  of  the  respec- 
tive periods,  without  any  certain  account  of  him  having  been  re- 
ceived, bis  heir  having  performed  three  diindrdyands*  must  make 
an  image  of  his  missing  ancestor,  composed  of  twigs  of  the  Paldsa 
tree,  or  Durbd  grass,  and  burn  it ;  after  which,  observing  the  cere- 
monies usual  on  death,  he  may  take  possession  of  his  property  :  but, 
until  the  respective  periods  above  stated  be  passed^  the  missing  is 
the  sole  owner,  nor  can  his  heirs  claim  the  inheritance. 

(Sd.)    NiRBHUTA-RAM,  Sdstvee. 

Remarks. — JdiaJcai^na,  quoted  in  the  NirnaydmHta,  declares, 
"  One  whose  father  is  absent,  and  of  whom  there  is  no  intelligence, 
must,  after  fifteen  years,  make  an  image  of  him,  and  perform  his 
funeral  rites  in  the  prescribed  form." — The  Orihyakdrikd  is  cited  in 
the  Nvmaya^sindhu  for  the  following  text :  "  If  he  be  in  the  first 
period  of  life,  the  rites  are  directed  after  twenty  years ;  if  he  be  of 
middle  age,  after  fifteen ;  but,  iu  the  latter  period  of  life,  after 
twelve.  His  sons  having  performed  three  chdndrdyana^  fasts,  or 
thirty  austere  ones,  must  barn  an  image  of  him  made  of  kusa  grass, 
and  observe  the  mourning. and  other  rites.''  O. 

Stra.  H.  L.  Vol.  II,  (2nd.  Ed.)  p.  237. 

*  ChdndrdyaoM^  compounded  of  chandra^  the  m^n,  and  ayana^  motion    and  means 
/unor  month. 
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CHAPTER  II. 

RELATIVE  TO  A  SON'S  AND  GRANDSON'S  CONCURRENT  INTER^T 

OR  CO-ORDINATE  RIGHT  Ac,  WITH  THE  FATHER  ANp  QRAND- 

FATIIER,  AND  EFFECTS  OF  SUCB[  RIQHT. 


SECTION   I. 


EXTENT  OF  THE  BIGHT  AND  POWER  OF  A  FATHER,  ^N  AND  GRANDSON  OVSQ 
ANCESTRAL  AND  OTHER  PROPERTY, 


Calcutta,  S.  D.  A.— The  28tk  of  JtUy,  1813, 

Present : 

H.  Colebrooke  and  J.  Stuart,  Jvdgea, 

Sham  Singh,  Appellant, 

versus 

Mussummaut  Umraotee  (oq  the  part  of  Kalee-sur  Singh, 

a  minor,}  Bespondent, 

By  the  Hindoo  law,  as  current  in  Ifithila  (Tirhoot),  a  fafcher  cannot  give  away  the  whole 
ancestral  property  to  one  son,  to  the  exclusion  of  his  other  sox^. 

This  was  an  action  brought  by  Sham  Singh  in  the  Zillah  Court 
of  Bhagulpore^  on  the  11th  of  August  1804,  or  the  28th  of  Sawun 
1213  Fualee,  to  recover  from  Mussummaut  Umraotee  possession  of 
a  half  share  of  the  talook  of  Bikrampore  Chuhramy  of  a  purgun- 
nah  called  Chye,  and  of  the  mouza  of  Jypoor  Chohur,  the  annual 
jumma  of  which  was  stated  at  6^464  rupees.  It  was  set  forth  in 
the  plaint^  that  an  ancestral  estate,  comprising  the  talook  of  Bik-^ 
rampore  Chuckramy  and  the  purgunnah  of  Chye,  had  descended 
by  inheritance  from  Hurbur  Singh  to  his  two  sons  Jograj  Singh 
the  father,  and  Udbhoot  Singh  the  uncle,  of   the  plaintiff;    that 
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Udbhoot  Bingh  being  the  elder  of  the  two,  his  name  was  according 
to  custom  registered  in  the  oflSce  of  the  Collector,  but,  that  they 
transacted  their  affairs  together,  and  jointly  shared  the  profits  of 
the  estate;  that  Jograj  Singh,  having  died  in  the  year  1192  Fvslee, 
the  plaintiff  succeeded,  in  right  of  his  father,  to  partnei-ship  with 
his  uncle  Udbhoot  Singh  ;  that,  during  their  partnership,  his  uncle 
purchased  with  the  profits  of  the  ancestral  estate  on  their  joint 
account,  but  in  his  own  name,  the  mouza  of  Jypoor  Chohur  and 
another  village  ;  that,  in  the  year  1210,  his  uncle  died,  leaving  his 
widow  Umraotee  and  two  sons,  Kalee-sur  Singh,  and  Zalim  Singh  ; 
that,  in  the  same  year,  a  proclamation  was  issued  by  the  Collector 
of  the  Zillah  of  Tirhoot,  (in  which  district  the  estate  was  then 
situated,  but  from  which  it  had  been  subsequently  separated  and 
annexed  to  that  of  Bhagulpore),  requiring  the  attendance  of  any 
heir  of  the  late  Udbhoot  Singh,  for  the  purpose  of  forming  the 
settlement  for  the  land  revenue  due  on  the  estate ;  that,  at  this 
time,  the  plaintiff  was  precluded  by  severe  illness  from  hearing  of 
this  proclamation;  that  the  defendant  Mussummaut  Umraotee 
appeared  as  heir  to  Udbhoot  Singh,  and  having  procured  the  settle- 
ment of  the  whole  estate  to  be  concluded  in  her  own  name,  took 
possession  of  the  same,  and  wrongfully  withheld  from  him  the  half 
share,  which  he  now  sues  to  recover. 

The  defendant  Mussummaut  Umraotee  denied  in  general  terms 
the  truth  of  the  plaintiff's  statement,  and  alleged,  that,  Hurhur 
Bingh  had  a  short  time  before  his  death,  in  the  year  1182  Fuslee, 
made  a  gift  of  the  whole  of  the  estate  to  his  eldest  son  Udbhoot 
Singh,  her  late  husband,  with  a  stipulation  of  a  pecuniary  provision 
for  the  younger  son  Jograj  Singh,  the  father  of  plaintiff;  that,  in 
the  following  year,  Udbhoot  Singh  took  possession  of  the  estate, 
which  he  continued  to  enjoy  as  sole  proprietor  until  the  year  1210, 
the  date  of  his  decease,  previous  to  which  he  bequeathed  the  estate 
to  his  eldest  son  Kalee-sur  Singh,  a  minor,  and  provided  for  the 
management  of  it  by  the  defendant,  during  the  period  of  his  mi- 
nority ;  that,  the  plaintiff's  father  had  never  enjoyed  any  share  of 
the  estate,  in  partnership  with  her  late  husband;  and  that  the 
plaintiff  had  consequently  no  right  to  the  portion  which  he  claimed. 

The  Pundit  of  the  Zillah  Court,  to  whom  the  Judge  made  a 
reference  on  the  subject  of  the  validity  of  the  gift,  alleged  by  the 
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defeadant  to  have  been  made  by  Hurhur  Siagb^  in  favour  of  her 
deceased  husbaDd,  declared  the  gift  by  a  father  of  the  whole  of 
ancestral  immovable  estate  to  one  of  his  sons,  to  the  exclusion  of 
another  (where  that  other  was  not  necessarily  disqualified  from 
participation,  on  account  of  some  defeot,  natural  or  incurred,)  to 
be  illegal;  and  stated^  that  sons  were  entitled  to  equal  participation 
in  an  ancestral  estate.  On  the  ground  of  this  opinion,  and  of  the 
evidence  adduced  by  the  plaintiff^  which  proved  the  purchase  of 
Jypoor  Chohur  and  the  other  village  by  Udbhoot  Singh,  on  their 
joint  account,  possession  of  the  half  share  claimed  by  the  plaintiff 
was  decreed  to  him  in  the  Zillah  Court. 

On  appeal  by  the  defendant  from  the  above  decision  to  the 
-Provincial  Court  of  Patna,  that  Court  having  received  an  opinion 
from  their  Pundit^  declaring  the  gift  whereby  Hurhur  Singh  was 
stated  to  have  conferred  the  whole  of  his  ancestral  immovable  estate 
on  his  eldest  son  Udbhoot  Singh  to  be  valid,  a  judgment  was  passed, 
reversing  the  decree  of  the  Zillah  Judge,  and  adjudging  the  plabtiff 
entitled  to  maintenance  only  from  the  defendant. 

On  a  further  appeal  being  preferred  to  the  Sudder  Dewany 
Adawlut  by  Sham  Singh,  it  appearing  that  the  estate,  to  the  half 
of  which  the  appellant  laid  claim,  had  been  generally  oonsidered 
as  situated  in  the  province  of  Mithila,  and  the  parties  themselves 
having,  in  answer  to  a  question  put  by  the  Court,  admitted  that  , 
their  religious  ceremonies  connected  with  funeral  and  marriage  and 
other  observances  were  governed  by  the  Mithila  shdater,  the  opinions 
of  the  law  oflScers  of  this  Court,  of  the  Provincial  Court  of  Patna, 
and  of  the  Zillah  Court  of  Tirhoot,  were  required  as  to  the  legality 
or  otherwise  (according  to  the  Mithila  shaster)  of  the  alleged  gift 
by  Hurhur  Singh  of  the  whole  immovable  anoestral  estate  to  his 
eldest  son  Udbhoot  Singh.  The  Pundits  of  the  Zillah  and  Provin- 
cial Courts  differred  in  opinion  with  regard  to  the  law  in  this  case, 
such  gift  being  pronounced  invalid  by  the  Pundit  of  the  former 
Court  and  valid  by  that  of  the  latter.  The  Pundits  of  this  Court 
were  called  upon  to  state  under  the  Hindoo  law,  as  current  iu 
Mithila, — 1st  Whether  the  gift  pleade4  by  the  defendant  was 
valid?  2nd.  Whether  such  gift  would  be  complete  without  seizin 
being  given  during  the  life-time  of  the  donor?  They  expressed 
their  opinion  as  follows :— 1st.     If  a  Hindoo  possessing  immovable 
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anoestiral  property,  sometime  previous  to  his  death,  express  himself 
to  this  effect  in  talking  of  his  eldest  son,  "  he  will  become  sole  pro- 
prietor on  my  death,  and  my  younger  son  will  be  provided  by  him, 
with  a  suiUble  maintenance ;"  the  gift  cannot  take  place,  from  the 
omission  of  the  word  dan  (donation)  in  the  expression,  which,  both 
according  to  the  shdatera  and  the  current  practice  of  the  country, 
is  essential  to  complete  the  gift :  further,  supposing  the  word  dan 
(donation)  to  h&ve  been  expressed  in  the  above  sentence,  still  the 
gift  cannot  be  considered  valid,  because  a  father  and  a  son  possess 
an  equal  right  in  ancestral  immovable  property;  consequently,  the 
younger  brother's  right  is  established,  and  the  estate  becomes  joint 
property,  the  gift  of  which  is  illegal,  and  a  verbal  gift,  under  any  cir- 
cumstances of  immovable  property  unless  supported  by  a  hibha- 
namahj  is  invalid.  The  authorities  agi-eeably  to  which  this  vyavasthd 
bas  been  delivered,  are  the  Vivdda  Roitndkara,  Smriti  Sa'nxooch- 
diayoy  Vivdda  Chandra,  Vivdda  OhirUdmani,  and  other  works 
current  in  Mithild. 

The  first  authority  is  the  text  of  TdjnyavalJcya  recorded  in  the 
Vivdda  Ratndkara,  Smyiti  SamioocJiehaya,  and  other  treatises : 
'*  The  right  of  a  son  and  a  grandson,  in  property  acquired  by  a  grand- 
father, whether  landed  or  other  property,  is  equal/' 

The  second  authority  is  quoted  in  the  Vivdda  Ratndkara,  and 
is  as  follows  :  ''  The  shares  of  ancestral  property,  to  which  a  son  and 
a  grandson  will  respectively  succeed,  are  neither  greater  nor  less  than 
each  other ;  the  son  of  the  deceased  has  no  option  to  give  it  away.'' 

The  third  authority  is  the  text  of  Vrihaspati  cited  in  the  Vi^ 
vdda  Ratndkara,  Smriti  Samoockchaya,  Vivdda  Chandra,  and  other 
authorities,  and  is  as  follows  :  '^  The  right  of  a  son  and  a  grandson 
in  property,  movable  or  immovable,  acquired  by  a  grandfather,  is 
equaV  and  in  the  Vivdda  Chandra  it  is  thus  written,  '^  a  grand- 
son's right  in  property  acquired  by  the  grandfather  is  recognized, 
even  during  the  life  of  the  son/' 

The  fifth  authority  is  a  text  of  VrViaspatij  cited  in  the  Vivdda 
Chintdmani,  Vivdda  Ratndkara,  Vivdda  Chandra,  and  other 
authorities,  to  this  effect  :  *'  There  are  eight  things  of  which  a  gift 
cannot  be  made,  1st,  joint  property ;  2nd,  a  son ;  3rd,  a  wife  ;  4th,  a 
pledge;  5th,  his  whole  estate;  6th,  a  deposit;  7th,  property  bor- 
rowed for  use ;  8th,  anything  which  he  has  promised  to  another." 
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The  sixth  authority  is  cited  in  the  Vivdda  Chintdmdni ;  "There 
is  DO  right  over  three  things,  1st,  joint  property ;  2nd,  a  son  ;  3rd,  a 
wife ;  and  any  gift  made  of  them  is  invalid/' 

The  seventh  authority  is  cited  in  the  SmrUi  Samoochdiayd 
and  other  books :  "A  verbal  mortgage  of  immovable  property,  for 
a  period  of  ten  years,  provided  it  remain  in  the  hands  of  the  mort- 
gagee, is  valid  ;  a  gift  is  not  valid,  unless  there  be  a  deed  executed 
between  the  donor  and  donee." 

The  eighth  authority  is  the  tejtt  of  MaricM  to  this  effect  5 
"  Sale,  mortgage,  partition,  or  gift  of  immovable  property  is  valid, 
provided  there  be  a  deed  executed  to  that  effect  in  which  case  all 
cause  of  complaint  is  removed." 

2nd,  Supposing  the  donor  to  have  made  a  gift  of  the  above- 
mentioned  property^  but  not  to  have  given  the  donee  seizin  during 
his  life-time,  the  verbal  gift  is  invalid,  because  the  donee  has  never 
been  in  possession  of  it.  This  opinion  has  been  delivered  agreeably 
to  the  Vivdda  Ckmtdmani  and  other  books  current  in  MithiU. 
The  first  authority  is  a  text  of  Yajnyavalkya,  recorded  in  the  Vi- 
vida  Chintdmani  and  other  works,  and  is  as  follows :  "  A  deed  of 
gift,  unless  there  should  have  been  seizin  of  the  property,  is  invalid."^ 
The  second  authority  cited  in  the  Vivdda  Chintdinani  is  to  this 
effect :  "Even  supposing  that  a  hibba-namak  has  been  executed, the 
donee's  right  to  the  property  is  not  established,  unless  he  shall  have 
been  seized  in  the  same."  The  third  authority  is  the  text  of  Ifdrada 
cited  in  the  Vivdda  Chintdmani  and  other  authorities,  which  is 
to  this  effect :  "  Granting  that  there  be  a  deed  and  credible  witnessesi 
no  right  can  thereby  be  produced,  if  seizin  of  the  property  have  not 
been  given/' 

In  conformity  to  the  above  exposition  of  the  Hindoo  law,  final 
judgment  was  passed  by  this  Court  (present  H.  Colebrooke  and  J. 
Stuart),  affirming  the  decree  of  the  Zillah  Judge,  and  reversing  that 
of  the  Provincial  Court.— Sel.  Rep.  Vol.  II,  p.  74.  (New  Ed.  p.  92.) 
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Calcutta,  H.  C.  K—The  I9th  of  May,  1867. 

Present : 

The  Honorable  E*.  B.  Kemp  and  F.  A.  Glover,  Judaea, 

Case  No.  364  of  1866. 
Baboo  Bbbr  Kishore  Suhtb  Singh  and  others,  (Plaintiflfis,)  Appellants, 

versus 
Baboo  Hurbullub  Narain  Singh  and  others, 
(Defendants,)  Respondents. 

Aoodrdisg  to  thd  HittfkBhartf  Uw,  a  son  has  an  equal  right  with  his  father  in  adeefttral 
property.  He  <ian  compel  the  father  to  divide  the  property  during  his  life-time  ;  and 
any  alienation  by  the  father  made  after  the  birth  of  the  son  without  the  consent  of 
the  son,  unless  for  a  purpose  justified  by  the  Hindoo  law  as  a  legal  necessity,  wiU  not 
bind  the  son.  If  the  father,  during  the  minority  of  the  son,  alienated  any  property 
in  fraud  of  his  creditors,  such  fraud  would  not  bind  the  son  who  was  neither  a  party 
nor  a  privy  to  such  fraud. 

In  ft  suit  by  the  son  to  set  aside  an  alienation  by  the  father,  limitation  runs  from  the 
date  of  alienation  or  of  possession  under  it,  unless  the  son  was  under  legal  disability 
owing  to  minority  at  the  time  of  alienation,  in  which  case  (according  to  Section  ii. 
Act  xiv  of  1859)  the  suit  must  be  brought  within  three  years  from  the  time  when  the 
disability  ceased. 

According  to  Section  ii,  Regulation  xvi,  of  1793,  the  minority  of  a  proprietor  of  an  estate 
paying  revenue  direct  to  Government  ezteuds  to  the  end  of  the  eighteenth  year. 

Kemp,  J. — ^This  is  an  appeal  from  the  decision  of  Mr.  H.  R.  Ma- 
docks  Judge  of  Bhagulpore,  dated  the  13th  of  August  1866.  It 
appears  that  the  plaintiflf,  to  enable  himself  to  raise  funds  for  the 
prosecution  of  this  8uit>  has  sold  a  moiety  of  his  claim  to  other 
parties  who  have  been  made  co-plaintiffii. 

The  suit  is  for  possession  and  registry  of  name  in  the  Collector's 
irent-roU  by  adjudication  of  right  and  title  in  certain  estates,  which 
the  plaintiflf  alleges  were  ancestral  properties  and  which  have  de- 
volved to  him  in  right  of  inheritance.  The  suit  is  valued  at 
Es.  24,997,  of  which  rupees  28,225  are  claimed  as  mesne  profits. 
The  cause  of  action  is  said  to  have  accrued  from  the  death  of  the 
father  of  the  plaintiflf  which  took  place  on  the  11th  of  Magh  1271 
F.S. 

It  is  alleged  in  the  plaint  that  the  villages,  the  subject  of  this 
suit,  formed  the  ancestral  estate  of  Zalim  Singh,  the  father  of  the 
plaintiflf  Beer  Kishore;  that  in  such  property,  according  to  the  Hin^ 

Vor.  II.  y 

Digitized  by  VjOOQ  IC 


50  PRECEDENTS  OF  [Book  l 

doo  Law  as  laid  down  in  the  Mit&kshadt^  the  father  and  the  son  have 
an  equal  title,  that  without  the  consent  of  the  son  and  in  the  absence 
of  any  legal  necessity,  alienation  by  the  father  of  any  portion  of 
such  ancestral  estate  is  invalid :  that  Zalim  Singh,  coDtrary  to  the 
Hindoo  Law  and  without  legal  necessity,  alienated  the  estates  claimed 
to  one  Lalljee  Mull,  who  afterwards  re-sold  them  to  Mussummat 
Shambuttee  Koonwar,  the  wife  of  the  said  Zalim  Singh ;  that,  sub- 
sequently, some  of  the  properties  passed  in  satisfaction  of  a  decree 
against  Mussummat  Shambuttee  to  the  first  defendant,  Baboo  Hur- 
buUub  Narain  Singh,  the  sale  in  execution  having  taken  place  on 
the  16th  of  April  1857;  that  the  defendants^  Nos.  2,  3,  4,  and  5, 
are  in  illegal  possession  of  a  six  anna  share  in  certain  estates  ia 
virtue  of  a  sale  by  the  said  Shambuttee  who  had  no  power  to  alie- 
nate the  remaining  10  anna  share  being  in  the  possession  of  the 
defendant  No.  1  in  virtue  of  a  purchase  in  execution  of  a  decree 
against  Shambuttee. 

The  plaintiflF,  it  is  obvious,  had  an  equal  right  with  his  father 
in  the  ancestral  property ;  he  could  compel  his  father  to  divide  the 
property  during  his  life-time,  and  any  alienation  by  the  father  made 
after  the  birth  of  the  son,  without  the  consent  of  the  son,  unless 
for  a  purpose  justified  by  the  Hindoo  Law  as  a  legal  necessity,  would 
not  bind  the  son.  If,  therefore,  the  father,  during  the  minority  of 
the  son,  alienated  the  properties  in  fraud  of  his  creditors,  such  fraud 
would  not  bind  the  son,  who  was  neither  a  party  nor  a  privy  to  such 
fraud. 

In  the  present  case  the  son  does  not  claim  through  his  father^ 
his  title  is  from  birth — a  title  wholly  independent  of,  and  equal  to 
that  of,  the  father.  The  acts  of  the  father,  even  if  fraudulent,  are 
clearly  not  binding  upon  the  son. 

After  considering  the  argument  on  both  sides  and  the  evidence 
adduced,  we  are  clearly  of  opinion  that  the  alienation  by  Zalim 
Singh  to  Lalljee  in  November  1841  was  not  a  sham. 

In  deciding  this  question,  we  have  to  consider,  first,  when  was 
the  plaintiff  born  ?  Second,  when  did  the  plaintiff's  cause  of  action 
arise  ? 

On  the  first  point  the  Judge  has  held  that  the  plaintiff  was  bom 
subsequently  to  the  alienation  by  his  father  Zalim  Singh  to  Lalljee» 
which  took  place  in  November  1841.    If  this  finding  be  correct^  the 


Digitized  by  VjOOQ  IC 


Chap,  il  ]         CO-ORDINATE  RIGHT,  ITS  EFFECTS,  &a  51 

plaintiff  must  fail,  and  this  much  his  learned  Counsel  admits.  After 
hearing  the  whole  of  the  evidence  read,  we  are  of  opinion  that  the 
evidence  adduced  by  the  plaintiff  is  more  satisfactory  than  that 
adduced  by  the  defendant  The  plaintiff  has  been  examined,  and 
he  gives  the  date  of  his  birth  as  prior  to  the  alienation ;  his  wit- 
nesses^ who  from  their  connection  with  the  family,  were  in  a  better 
position  to  remember  events  of  this  description  than  the  witnesses 
for  the  defendants,  depose  to  the  same  effect.  We  are  not  disposed 
to  attach  the  same  importance  to  the  evidence  of  the  witness  Byj- 
nauth  Jha  as  the  Judge  does. 

Finding,  therefore,  that  the  plaintiff  was  born  before  the  aliena- 
tion^ we  proceed  to  consider  when  his  cause  of  action  arose. 

The  plaintiff  was  born  in  1841 ;  he  was,  therefore,  under  the 
provisions  of  Section  ii,  Regulation  xvi,  of  1793,  of  full  age  in  1859. 
This  suit  ought  therefore  to  have  been  commenced  within  three  years 
from  the  time  when  the  disability  ceased  (Section  ii,  Act  xrv  of 
1859;)  but  it  was  not  instituted  until  1866,  and  it  is  therefore 
clearly  beyond  time. 

Being  therefore  of  opinion  that  the  suit  of  the  plaintiff  is  baiTod 
under  the  Statute  of  Limitation,  we  reverse  the  decision  of  the 
Judge,  and  dismiss  the  plaintiffs  claim  and  this  appeal,  decreeing 
the  cross  appeal  of  the  defendants  Nos.  1,  2^  3,  4,  and  5  with  costs 
of  both  Courts  bearing  interest. 

With  reference  to  the  case  of  the  defendants  Nos.  7  and  8,  we 
observe  that  they  claim  through  a  deed  of  gift  made  by  Zalim  Singh 
to  his  eldest  son  Brij  Bhookun  Singh  in  1837.  The  plaintiff  by  his 
own  statement  was  born  in  1841.  In  this  case  too  the  plaintiff  in 
his  examination  admits  this  deed  of  gift,  and  the  fact  of  the  separa- 
tioh  of  the  donee  Brij  Bhookun  from  his  father  Zalim  Singh,  the 
donor  receiving  as  his  share  the  estates  covered  by  the  deed  of  gift. 
It  is,  therefore,  clear  that  the  plaintiffs  claim  as  against  these  defen- 
dants is  wholly  untenable,  and  that  his  plaint  and  appeal  must  both 
be  dismissed  with  costs  of  both  Courta  payable  with  interest  by  the 
plaintiff  to  the  defendants  Nos.  7  and  8.— W.  R.  Vol  VII,  p.  502. 


Digitized  by  VjOOQ  IC 


63  PRECEDENTS  OF  [  Booe  \, 

Cawutta,  H.  C.  a.-- The  I2th  of  April,  1869. 

Present: 

The  Honorable  J.  P.  Norman  and  E.  Jackson,  Judges. 

Case  No.  25G0  of  1868. 

Protap  Nabain  Doss  and  others,  (Defendants,)  Appellants 

versus 
The  Coubt  of  Wards,  (Plaintiflf,)"  Respondent. 

Where  a  Mtikurruree  lease,  at  a  nominal  rent,  of  a  amall  portion  of  ancestral  proper^ 
was  granted  for  long  and  faithful  service  to  the  Dewan  of  the  family  by  the  father 
without  the  concurrence  of  Ms  infant  children,  the  grant  was  held  to  be  invalid  imda! 
the  Mitftshartf  law. 

Norman  J. — This  is  an  appeal  from  the  decision  of  the  Addi- 
tional Judge  of  Bbagulpore.  The  question  is,  whether  under  the 
Mithila  law,  a  Mokurruree  lease  of  100  beeghas  of  land,  a  very 
small  portion  of  the  ancestral  estate,  granted  at  a  nominal  rent  one 
pice  per  beegah  as  a  reward  for  long  service,  to  the  Dev)an  of  the 
family  by  the  father  of  the  infant  plaintiffs,  who  were  in  existence 
at  the  time  of  the  lease,  but  did  not  concur  in  it,  is  invalid. 

The  texts  of  the  Mitdkshar&  are  too  strong  to  be  got  over: 
"Neither  the  father  nor  grandfather  is  master  of  the  whole  im- 
movable estate.  Immovable  property  may  not  be  consumed  even 
by  the  father's  indulgence,"  which  passages  forbid  a  gift  of  immov- 
able property  through  favor.     Chapter  I,  Section  i,  page  21. 

The  decision  of  the  Lower  Court  is  correct,  and  the  appeal 
must  be  dismissed  with  costs. — S.  W.  Rep.  Vol  XI,  p.  343. 

Held  that  a  sale  by  a  Hindoo  of  ancestral  immovable  property, 
when  a  legitimate  son  of  the  vendor  was  living,  and  made  without 
having  first  obtained  the  consent  of  that  son,  was  deoli^red  void  as 
being  contrary  to  the  Hindoo  law.* — Mukoon  Misser  and  another 
versus  Kunyah  Ojba.  Agra  S.  D.  Dec.  for  1846  p.  275.— Vide 
Morley's  Digest,  New  series.  Vol.  I,  p.  35. 

*  This  case,  which  was  an  appeal  from  Zillah  Goruckpore,  where  the  law  of  Mithila  ii 
prevalent,  was  decided  on  the  Vyavasthi  of  the  law  officer  of  the  Courts  and  on  the  view 
of  the  law  on  this  point  taken  by  sir  W.  Macnaghten,  viz.,  **  the  father  ia  incompetent  to 
give,  sell,  mortgage,  or  make  any  other  alienation  of  his  immovables  and  bipeds,  where 
a  legitimate  son  is  Uviqg,  without  his  consent."  (2  Macn.  Princ.  H.  L.  231) 
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Cax*cuti;a,  H.  0.  A.^The  12ih  of  May,  1869. 

Present : 

The  Honorable  Sir  Barnes  Peacock  Kt  Chief  Justice, 
and  the  Honorable  F.  A.  Glover,  Judge. 

0a96  No.  479  of  1869. 

HURODOOT  Narain  Singh,  (Plaintiff,)  Appellant, 

versus 

Beeb  Naraih  Sinqh  and  others,  (Defendants,)  Respondents. 

A  Hiadoo  father  has  no  power  to  settle  ancestral  property  by  conveyanoe  in  his  life- 
time  or  by  a  will  to  take  effect  after  his  death,  without  the  consent  of  all  his  sons 
living  at  the  tin^e.  Where  such  a  settlement  is  not  assented  to  by  the  sons  living  at 
the  time,  and  another  son  is  afterwards  bom,  no  subsequent  assent  of  the  former 
would  be  binding  on  the  latter. 

Peaeock  0.  J. — ^It  appears  to  me  that  there  was  no  partition 
by  the  father  in  this  case,  partition  being  the  adjustment  of  diverse 
rights  regarding  the  whole  by  distributing  them  on  particular  por- 
tions of  the  aggregate. — MUdkahard  on  Inheritance,  Chap.  I,  Sec- 
tion i,  para  4.  This  being  ancestral  estate  and  governed  by  the 
MUdkahard  Law,  the  father  had  no  power  to  settle  the  property  by 
a  conveyance  in  his  life-time  or  by  a  will  to  take  effect  after  his 
death.  Here,  there  was.  no  adjustment.  All  that  was  done  was 
a  grant  by  the  father  that  all  the  property  except  Ameera-poora 
should  be  divided  into  two  8  annas'  shares^  one  8  annas'  share  to  go 
to  the  sons  then  living  born  of  the  first  wife,  and  the  other  to  the 
then  existing  sons  of  the  second  wife.  There  was  no  adjustment  of 
the  shares  of  the  sons  of  the  respective  wives,  and  no  allotments 
were  made  to  the  wives,  and  no  evidence  given  to  show  that  the 
wives  had  separate  property.  It  was  not  a  partition  but  a  settle- 
ment by  the  father,  who  had  no  power  to.make  it  without  the  con- 
sent of  all  his  sons  who  were  then  living.  It  appears  that  the  father, 
in  addition  to  the  life-estate  which  was  reserved  to  him  in  Ameera- 
poora,  reserved  to  himself  a  control  over  the  whole  property.  The 
effect  of  this  settlement  was,  as  regards  a  subsequently  born  son, 
very  different  from  what  the  effect  of  a  legal  partition  would  have 
been ;  for,  if  there  had  been  a  legal  partition,  the  father  would  have 
taken  a  share,  and  each  of  the  two  wives  would  have  taken  a  share,* 

*  In  partition  wives  are  entitled  to  shares  in  their  husband's  self-acquired  property. 
See  the  Chapter  on  Partition  in  Part  I. 
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and  CD  the  death  of  the  father,  the  plaintiff,  as. a  son  born  after 
partition,  would  have  taken  the  whole  of  his  father^s  share  and  the 
whole  of  his  mother's  share,  if  there  were  no  daughters. — See  Sec- 
tion vi  of  the  MiWcahard. 

There  being  no  evidence  that  the  settlement  made  by  the 
father  was  assented  to  by  the  sons  before  the  birth  of  the  plainti£^ 
tiie  plaintiff's  right  to  his  share  of  the  property  attachedy  and  no 
subsequent  assent  of  the  sons  to  the  settlement  after  the  plaintifiTs 
birth  would  be  binding  on  the  plaintiff.  But  even  if  assent  after 
the  birth  of  the  plaintiff  would  have  been  sufficient^  nothing  appeats 
to  have  been  done  from  which  an  assent  could  be  inferred  with  the 
exception  of  the  reference  to  arbitration  on  the  26th  of  November 
1857.  I  am  of  opinion  that  the  plaintiff  was  not  bound  by  that 
arrangement,  he  not  being  a  party  to  it,  and  being  under  age  when 
it  was  made. 

The  plaintiff  is  declared  to  be  entitled  as  one  of  the  joint  heirs 
of  his  father  to  an  undivided  one-sixth  of  the  estate  and  to  posses- 
sion thereo£  The  appellant  will  recover  from  the  respondent  Beer 
Narain  the  costs  of  the  appeal  in  the  Lower  Appellate  Court  and 
the  costs  of  this  Appeal.— W.  R.  VoL  XI,  p.  480. 


CALCurrA,  H.  C.  A.— The  22nd  of  June,  1865. 

Present : 

The  Honorable  C.  Steer  and  W.  Morgan,  Judges. 

Regular  Appeal  from  a  decision  passed  by  the  Judge  of 
Bha^fulpore,  dated  the  9th  of  December,  1864. 

Kant  Nabain  Singh  and  others,  (Plaintiffs^)  Appellants, 

versus 
Pbsm  Lall  Pandet  and  others^  (Defendants,)  Respondenta 

A  son,  who  from  his  birth  aequires  a  vcBtad  intsrest  in  the  aaoettral  estate^  may  sue  to 
ohtftin  a  declaration  that  sales  by  his  father  without  the  son's  consent  are,  as  against 
him,  void  and  inoperative  to  pass  or  to  afifeot  any  rights  possessed  by  him  in  the 
property ;  and  also  that  property,  still  in  the  father's  hands,  is  ancestral  property, 
and  cannot  therefore  be  alienated  by  the  father  except  under  the  circomstanoea  re- 
cognised by  the  Mitdkshard  Law  as  justifying  alienation,  and  with  the  consent  of 
those  whose  consent  is,  by  that  Law,  requisite. 
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In  sach  a  suit  by  a  son  against  the  father  and  eeyeral  parehaeen,  the  mere  fact  of  each 
of  the  parchaaers  being  eonoemed  only  in  a  portion  of  the  case  does  not  render  the 
suit  open  to  objection  on  the  ground  of  multifariousneaB. 

The  plaintiff  Eishnadhur  Singh,  a  person  of  full  age,  has,  with 
his  minor  brothers,  instituted  this  suit  against  their  father  and 
several  other  defendants,  who  have  at  various  times,  it  is  alleged, 
purchased  portions  of  ancestral  property  from  the  father.  The 
object  of  the  suit  is  to  set  aside  these  purchases  as  illegal,  by  reason 
of  the  sales  by  the  father  having  been  made  for  causes  which  do 
not,  according  to  the  Mit&kshar&  Law^  which  governs  this  case, 
enable  the  father  alone  to  sell. 

The  plaintiff  asks  by  this  plaint  to  obtain  possession  of  the 
property  sold,  and  also  that  a  prohibitory  order  may  be  made  under 
Section  15  of  Act  VIII  of  1859  in  the  plaintiff's  favor,  regarding 
the  property  still  remaining  in  his  father's  possession. 

The  Judge  has  dismissed  the  sUit  on  two  grounds : — 

1st.  That  such  a  suit  for  possession  of  ancestral  property 
during  the  father's  life-time  cannot  be  maintained. 

2nd..  That  the  Plaintiffs,  having  a  mere  contingent  right,  are 
not  entitled  to  sue  for  an  order  declaring  such  right. 

From  this  decision  the  plaintiff  now  appeals. 

The  decision  of  the  High  Court  in  the  case  of  Mussummaut 
Pranputty  Coonwur  and  others  (23rd  March  1863,)  upon  which  the 
Judge  relies  as  showing  that  the  plaintiffs  are  not  entitled  to  a 
declaratory  order,  does  not  govern  the  present  case. 

It  is  there  said  that  a  person  having  a  mere  contingent  right 
which  may  never  have  existence,  cannot  sue  for  a  declaration  of  his 
right  under  Section  15  of  Act  YIII  of  1859.  The  plaintiff  there, 
according  to  the  judgment  of  the  Court,  sought  for  a  declaration  of 
his  own  rights  before  he  had  acquired  any,  and  further  sought  to  set 
aside  a  document  which  had  no  legal  force  or  effect,  and  to  restrain 
the  widow  from  injuring  the  estate  without  showing  any  grounds  for 
the  injunction. 

The  interest  of  the  son  here  is  not  a  contingent  interest.  On 
the  birth  of  a  son,  he  acquires,  by  the-  Mit£kshar&  Law,  a  vested 
interest  in  the  ancestral  estate,  and,  on  attaining  his  majority,  he  is 
even  in  certain  contingencies,  permitted  by  the  letter  of  the  law,  and 
according  to  a  decision  also  ( see  Stoke's  Madras  High  Court  Bep. 
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page  770  ^^  <^U  for  a  partition  of  the  ancestral  estate.  He  posse&ses, 
therefore,  somethiog  more  than  a  mere  contingent  interest.  What- 
ever may  be  the  precise  construction  of  the  Section  of  the  Code  of 
Civil  Procedure  which  has  been  quoted,  we  think  that  there  is  no- 
thing either  in  that  Section  or  in  any  rule  of  Law  to  prohibit  a  son 
from  maintaining  a  suit  for  a  portion  at  least  of  the  felief  which  is 
sought  for  here.  The  plaintiffs  appear  to  us  to  have  a  right  to  adE 
from  the  Court  that  the  sales  by  their  father  may  be  declared,  if 
they  can  establish  that  by  evidence,  to  be,  as  against  them,  void  and 
inoperative  to  pass  or  to  affect  any  right  possessed  by  them  in  the 
property  sold.  They  may  further  be  entitled  to  a  declaration,  res* 
pecting  the  property  still  in  the  father's  hands,  that  it  is  ancestral 
property,  and  that  it,  therefore,  cannot  be  alienated  by  the  father 
except  under  the  circumstances  recognized  by  the  Mitikshari  Law 
as  justifying  alienation,  and  with  the  consent  of  those  whose  consent 
is  by  that  Law  requisite. 

The  suit  must  be  remanded  tot  trial. — W.  B.  Vol  IIIj  page  102- 


Calcutta,  S.  D.  A.— The  IdOi  of  June,  1836. 

MoTEE  Lal  and  Kalia^t  Singh,  Appellants, 
versus 

lllTTER-JEET  SiNOH,  SEETA  RAM  and  DXJUEWH  SlNGH^ 

Respondents. 

According  to  the  law  as  current  in  Bdiar,  the  alienation  hf  a  Hindoo  father  of  imrooT- 
able  ancestral  property  without  the  consent  of  his  sons,  except  on  proof  of  necessity^ 
is  illegal. 

The  respondents  instituted  the  action,  out  of  which  this  appeal 
arose,  in  the  Zillah  Court  of  Ramghar,  against  the  appellants,  to  re- 
cover a  fourth  or  a  four  anna  share  of  mouzah  Doobhee  pergunnah 
Shehurgottee,  which  they  alleged  to  be  their  ancestral  property. 
The  plaint  set  forth,  that  Duriao  Singh,  the  grandfather  of  the 
plaintiffs,  had  two  wives,  by  the  first  of  whom  he  had  a  son  named 
Kunhaia  Lal,  the  father  of  the  plaintiffs  i  and  by  the  second  three 
sons,  viz.,  Mundul  Singh,  Ramjeawn  Lall,  and  Mohun  tial.    In  the 
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year  1215,  Duriao  Singh  gave  to  Kunhaia  Lai,  a  portion  of  his 
property,  among  which  was  included  that  now  sued  for,  and  sepa- 
rated him  from  the  rest  of  his  family,  he  himself  residing  with  his 
sons  by  his  second  wife.  In  1216  Kunhaia  Lai  died,  leaving,  as 
Lis  heirs,  bis  sons  the  plaintiffs.  After  this  Duriao  Singh,  without 
the  consent  of  the  plaintiffs,  sold  the  entire  four  anna  share  of 
mouzah  Doobhee  (which  was  all  that  he  ever  possessed  of  it)  to 
Motee  Lai  and  Kalian  Singh,  and  thus  disposed  of  the  portion 
of  the  village  which  he  had  already  given  to  their  father  Kunhaia 
Lai.  On  the  purchasers  attempting  to  get  their  names  registered 
in  the  Collector's  office,  the  plaintiff's  protested,  but  were  referred 
to  the  civil  Court  The  share  of  the  village  transferred  to  Kunhaia 
Lai  was  just  what  he  would  have  been  entitled  to  on  the  death  of 
his  father,  and  the  plaintiffs  as  the  representatives  of  Kunhaia  Lai 
have  a  further  claim  to  it  under  the  law  of  inheritance.  They  ac- 
cordingly sue  to  set  aside  the  sale  of  their  portion  of  the  village 
made  by  Duriao  Singh  to  the  defendants,  and  to  obtain  possession 
thereof.    The  case  was  referred  to  the  Zillah  Pundit. 

The  Pundit  considering  the  facts  stated  in  the  plaint  to  have  been 
proved,  gave  judgment  on  the  4th  February  1825,  in  favor  of  the  plain- 
tiffs.   The  pundit's  decree  was  affirmed  on  appeal  to  the  Zillah  Judge. 

A  special  appeal  was  then  admitted  by  the  Provincial  Court  for 
the  division  of  Patna^  and^  on  the  abolition  of  that  Court,  the  case 
was  transferred  to  the  Sudder  Dewanny  Adawlut. 

By  the  Court,  present  Mr.  G.  Stockwell :— "  It  is  proved  that 
Bukhtawur  Singh  died  in  1219,  and  that  his  estate  was  not  divided 
among  his  heirs  until  1220:  the  allegation  of  the  plaintiffs,  there- 
fore, that  Kunhaia  Lai  obtained  possession  in  1215,  under  a  gift 
from  his  father  Duriao  Singh,  falls  to  the  ground.  It  remains  to  be 
considered  whether  a  Hindoo,  in  possession  of  ancestral  real  pro- 
perty in  Behar,  having  sons  and  grandsons,  can,  without  their  con- 
sent, dispose  of  it,  or  any  part  of  it.  The  opinion  of  the  pundit  of 
this  Court  is  against  the  legality  of  such  an  alienation  of  ancestral 
property,  unless  in  special  cases  of  necessity.  Considering,  there- 
fore, the  plaintiffs  entitled,  under  the  law  of  inheritance,  to  the  pro- 
perty for  which  they  sue,  I  would  confirm  the  decrees  of  the  lower 
Courts ;  but  with  reference  to  the  important  point  of  law  involved, 
send  on  the  case  for  another  voice." 

Vol.  II.  8 
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Mr.  Robertson: — "It  is  in  the  evidence  that  the  plaintiff .Mitter- 
jeet  Singh  protested  against  the  sale  of  the  property  now  in  dispute, 
at  the  time  that  it  was  sold  to  the  defendants  Motee  Lai  and  Kalian 
Singh  by  Duriao  Singh.  The  plaintiffs'  father  protested,  when  the 
matter  was  before  the  Collector,  in  connection  with  the  commutation 
of  names  in  his  register.  The  present  suit,  however^  was  instituted 
in  1231,  that  is  the  year  after  the  sale  of  the  last  two  annas  of  the 
village,  and  thus  the  plaintiffs  appear  to  have  objected  all  along  io 
the  alienation  of  the  property.  According  to  the  opinions  of  the 
Pundit  delivered  in  the  case  of  Qopaul  Chund  Pandey  and  another 
versus  Baboo  Konwur  Singh,  page  24,  Vol.  V.  of  the  Reports,*  and 
in  this  case,  as  also  in  the  case  of  Ram  Lai  Tewaree,  and  Bam 
Tuwukkul  Tewaree  versvs  the  heirs  of  Chuttur  Tewaree,  given  at 
page  6,  Vol.  IL  Strange  on  Hindoo  Law,  the  alienation  of  ancestral 
real  property  by  a  Hindoo  father,  without  a  clear  necessity,  or  the 
consent  of  his  sons,  is  illegal  according  to  the«MiU(kshar&  and  other 
authorities  current  in  Behar.  I  concur  with  Mr.  Stockwell."  J^- 
ment  CLCCordingly. 

Remarks  (by  Sir  W.  Macnaghten) : — 

The  opinion  of  the  Pundit  delivered  in  this  case  has  not  beea 
given  at  length,  as  it  was  precisely  to  the  same  effect,  as  those  deli- 
vered in  the  cases  above  cited.  The  Vyavaathds  specify  that  the  father 
cannot  alienate  immovable  ancestral  property  without  the  consent  of 
sons ;  but  as  the  right  of  representation  is  admitted  as  far  as  the 
great  grandson,  the  fact  of  the  plaintiffs  being  the  grandsons  of  Dariao 
Singh  would  make  no  difference  in  the  result.  The  extent  of  the 
father  8  power  over  real  inherited  property  is  elaborately  discussed 
in  the  case  of  Bhuwanee  Churn  Banhoojea,  Appellant  (Vol.  II, 
page  202.)— Sel.  S.  D.  A.  Rep.  Vol.  VI,  p.  71. 

♦  PoBt,  p.  69. 
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Calcutta,  S.  D.  A.— The  3rd  of  April  1880. 

GoFAUL  Chund  Pandey  and  Bbhari  Lal  Panbet,  Appellants, 

versus 
Babu  Kukwub  Sinqh,  Respondent. 

A,  made  a  grant,  of  part  of  his  iDhezited  real  eatate  in  Shahabad,  to  B.  On  B's  death 
his  grandaoDB  C,  aud  D,  (living  their  father  E,)  succeeded.  F,  (hia  father  A,  living,) 
sued  C,  D,  and  E,  to  set  aside  the  grants  as  illegal  under  the  Hindoo  Law,  and  to 
recover  the  estate  granted  under  an  assignment  from  A.  Ruled,  that  Fs  suit  is  bar- 
red by  the  quite  possession  of  B,  C,  and  D,  during  a  term  exceeding  12  years. 

Pundit  of  the  Sudder  Dewany  Adawlut,  explains  gifts  illegal  under  the  Hindoo  Law. 
A  father  may  give  a  small  part,  of  the  ancestral  estate,  for  a  pious  purpose,  withQ^t 
the  consent  of  sons. 

Mr.  Leycester  first  heard  this  case,  on  the  30th  of  December, 
1829.  He  held  as  proved,  the  possession  of  appellants,  during  a 
period,  longer  than  twelve  years,  under  the  gift  of  21st  of  Aghan, 
1207.  Any  doubt  created  by  the  use  of  a  wrong  letter,  in  the  word 
hibahy  was  obviated  by  the  words  ^  have  given'  in  the  deed ;  and  so 
also,  was  any  suspicion  as  to  the  enumeration  at  the  foot,  obviated  by 
the  extract  from  the  Register.  Mr.  Leycester  proposed,  therefore, 
to  reverse  the  decision  of  the  Court  of  appeal,  and  confirm  that  of 
the  Zillah  Court :  and  that  under  the  grant,  appellants  should  re- 
oovBr  as  Shikami  Taluk-dars,  with  mesne  profits  and  costs. 

Mr.  TurnbuU,  the  next  Judge,  who  sat  on  the  case  (on  the  2l8t 
of  January  1830,)  deemed  it  necessary  to  refer  to  the  Pundit  of  the 
Court,  this  question,  for  solution  under  the  Hindoo  Law  current  in 
Shahabad.  ''  A,  gave  some  ancestral  land  to  B,  a  Brahmin.  On 
his  death  B's  heirs  succeeded  and  held.  One  of  A's  sons,  in  his  life- 
time, now  challenges  the  legality  of  the  gift.     Is  it  or  not  valid  ?*' 

To  this  question,  the  Pundit  Yoidya  Nauth  Misra  delivered  an 
elaborate  reply :  its  substance  was  this :  '^  Father  and  sons  had 
equal  property  in  ancestral  lands.  Hence,  there  was  that  commu- 
nity, which  rendered  the  assent  of  the  sons  to  the  father's  alienation 
indispensable.  The  gift  then,  was  valid  or  otherwise,  according  as 
such  essential^  existed,  or  not.  According  to  texts  of  the  Saint 
N^rada,  cited  in  the  Mit&kshara  and  other  works,  a  gift  made,  under 
the  influence  of  fear,  as  a  bribe,  and  in  fourteen  other  categories, 
was  void.    The  assent  even  of  the  sons  could  not  legalize  such  gifts. 


Digitized  by  VjOOQ  IC 


60  PRECEDENTS  OF  [Book  i. 

On  the  other  hand,  according  to  the  texts  of  Katy&yana  and  another 
Saint  [Vydsa  was  meant],  which  are  cited  in  the  same  books,  the 
gift  of  a  small  portion  of  land,  for  the  sake  of  piety,  even  without 
the  assent  of  sons,  was  valid ;  and  the  king  is  enjoined,  to  compel  a 
son,  to  surrender  any  inconsiderable  property,  which  his  deceased 
father,  (whether  sound  or  sick,)  may  have  given,  or  promised, 
for  a  spiritual  object.  The  Pundit  thus  illustrated  these  pious  gifts. 
1st.  A  present  for  performing  indispensable  rites  in  honour  of  an- 
cestors. 2nd.  A  present  to  Priests  officiating  at  sacrifices  and  the 
like.  3rd.  Pious  and  reverential  gifts  to  Bhahmins, — as  Bi^ahmotra, 
Krishndrpana,  Paddrgha, — in  satisfaction  of  a  vow, — as  VritH 
or  aliment, — also  gifts  from  aflfection  towards  Vishnu  and  other  divi- 
nities. The  Pundit  declared  his  opinion  to  conform  with  the  Mi- 
tdkahard,  Viramitrodaya,  Vyavahdra  Mddhava,  and  Vyavahdra 
Kouatubha,  works  current  in  Shahabad. 

Mr.  TurnbuU  agreed  with  Mr.  Leycester,  that  Appellants  had 
held  more  than  twelve  years,  and  in  this,  Mr.  Ross  concurred.  He 
also  concurred  with  Mr.  Leycester,  that  the  claim  of  Bespondent 
was  barred  by  prescription.  Mr.  Boss  accordingly,  made  final  the 
judgment  proposed  by  Mr.  Leycester ;  whereby,  the  decree  of  the 
Court  of  Appeal  was  reversed, — the  claim  of  respondent  dismis- 
sed,— and  the  estate,  to  Appellants,  as  Shikami  Talukdars,  at  rent 
of  755  rupees,  awarded  with  profits  and  costs. — Sel.  S.  !)•  A.  Rep, 
Vol.  V.  p.  24. 
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Calcutta*  S.  D.  A.— The  2iih  of  April  1868. 

Present : 

H.  T.  Raikes,  Esq.,  A.  Sconce,  Esq.^  and 

J.  S.  Torrens  Esq.,  Judges. 

Begviar  Appeal  from  a  decision  of  J.  J.  Ward,  Judge  of 
OuUaek,  dated  the  second  of  April  1859,  affirming  a  decree  of 
Baboo  Tara  Gaunt  Vidyasagur,  Principal  Sudder  Ameen  of  that 
Districts 

Damoodur  Mohapattub,  (Plaintiff,)  Appellant, 

versus 

BiBJO  MoHAPATTUR  and  others,  (Defendants,) 

Respondenta 

This  suit  ^as  instituted  to  declare  a  mortgage  invalid  on  the 
groand  that,  by  the  law  of  Mit&kshard,  the  consent  of  the  heir  was 
essential  to  the  transaction,  and  had  not  been  signified. 

Judgment. — 

It  would  appear  from  the  Judge's  decision  that  he  held  it  proved 
that  the  first  mortgage  had  been  created  for  the  purpose  of  paying 
off  QoTemment  revenue,  but  this  finding  is  not  sufficient  to  dispose 
of  the  whole  matter  involved  in  the  issue  before  him. 

It  may  be  shown  that  the  ostensible  purpose  of  the  loan  was  to 
pay  off  Government  Revenue,  but  to  render  such  a  loan  binding  up- 
on those  who  had  reversionary  interests  in  the  property,  it  must  also 
be  satisfactorily  proved  that  such  loan  was  at  the  time  absolutely 
necessary  from  failure  of  the  resources  of  the  estate  itself,  and  was 
not  raised  through  the  caprice  or  extravagance  of  the  proprietor. 
This  point  has  not  been  determined  by  the  Judge ;  we  therefore 
remand  the  case  for  a  proper  decision  thereon. — S.  D.  A.  Dec. 
for  1858,  p.  802. 
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OAixiUTrA,  S.  D.  A.— The  30th  of  Mwrch  1859. 

Preseat: 

H.  T.  Raikas  and  J.  H.  Patton,  Esqrs.,  Judges  and 
G.  Loch>  Esq.,  Offidating  Judge. 

Case  No.  326  of  1858. 

Sheo-suhate  Singh  and  others,  (Plaintiffs,)  Appellants, 

versus 

GoBiND  Rot  an<i  others,  (Defendants,) 

Respondents. 

By  the  Mitdkahaii  law,  alUiuution  without  oonsent  of  hein  being  unlawful  but  under 
neoesBity,  a  transfer  by  mortgage,  made  to  dear  off  old  debts  and  pay  for  a  maniage 
was  held  to  have  been  made  under  sufficient  urgent  cause. 

This  ease  ivas  admitted  to  special  appeal  on  the  14th  of 
May  1858. 

JudgmerU,'-r' 

We  have  been  shown  by  the  pleader  of  the  respondent,  the 
creditor,  that  this  suit  was  brought  by  the  sons,  on  the  assumption 
that  the  father  and  uncles  of  the  plaintiffs  had  raised  money  by 
mortgaging  the  family  property,  and  squandered  the  proceeds  in 
pleasure  and  debauchery,  by  which  means  the  estate  now  claimed 
had  passed  into  the  hands  of  the  creditor.  In  reply  to  this,  the 
creditor  shows  that  the  mortgage,  by  foreclosure  of  which  he  now 
holds  the  estate,  was  given  by  the  father  and  uncles  of  the  jdaintiffi, 
to  clear  off  two  other  previous  mortgages,  the  time  of  which  had 
been  out,  and  subjected  the  mortgagors  to  the  loss  of  the  estate  if 
foreclosed,  and  that  the  money  thus  advanced  was  also  expended  in 
the  marriage  expenses  of  a  daughter. 

These  facts  were  established  to  the  satisfaction  of  the  Courts 
below,  and,  in  the  opinion  of  those  Courts,  constituted  such  neces- 
sities as  legalised  the  alienation  without  consent  of  heirs  under  the 
Mit&kshard  law. 

The  point  raised  in  special  appeal  is  the  insufficiency  of  the 
causes  stated  to  create  such  necessity  as  the  Mit&kshar&  law  recog- 
nises. 
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With  the  finding  of  the  lower  Court  before  us,  that  the  causes 
stated  do  amount  to  the  necessity  required,  we  are  only  required  to 
regard  those  causes  aft  they  appear  on  the  record. 

Doubtless,  the  encumbrance  already  burthening  the  property, 
-when  the  present  mortgage  was  executed,  would  have  eventually 
necessitated  a  sale ;  and,  therefore,  they  were  primd  facie  a  neces- 
sity within  the  law.  Considering,  then,  that  the  record  does  con- 
tain sufficient  proof  to  justify  the  finding  of  the  Courts  below 
regarding  the  existence  of  such  necessity  as  justified  the  sale,  we 
see  no  reason  to  interfere  with  the  judgment,  and  dismiss  this 
appeal— S.  D.  A.  Dec.  for  1859,  p.  376. 


Calcutta,  S.  D.  A.— TAe  Stk  of  June  1861. 

Present  : 
C.  B.  Trevor,  G.  Lock,  and  C.  Steer  Esqrs.,  Judges. 

Case  No.  348  of  1858. 

MUSST.  JUNNUK  KissoREB  KooNWUR,  sister  and  guardian  of  Baboo 

EissEN-KissoRE  Narain  Singh,  minor,  (Plaintiff,)  Appellant, 

versus 

Baboo  Rughoo-ntjndun  Singh  and  others,  (Defendants,) 

Bespondents. 

"BMf  tliat  under  the  law  of  Mithila  as  well  as  of  the  MitikahaHS,  a  father  is  ofily  joint 
owner  with  his  eons  of  aneertral  estate,  and  can  only  exeroise  the  power  of  aliena- 
tion in  the  case  of  a  minor  son  existing  at  the  time,  under  oircumstances  of  legal 
necessity.  Held  also,  that  the  debts  contracted  by  plaintiff's  father  are  not  shewn  to 
be  of  tueh  a  nature  as  to  absolye  the  son  from  the  obligation  to  pay  them. 

Held  further  that,  with  the  exception  of  five  of  the  sales  made  in  execution  of  decrees 
of  Courts  all  the  remaining  sales  for  the  reversal  of  which  the  present  suit  is  brought 
were  not  made  under  circumstances  showing  any  l^gal  necessity  for  them,  and  they 
are  consequently  invalid  under  Hindoo  law.  Case  decided  accordingly  :  both  parties 
under  circumstances  to  bear  their  own  costs. 

Suit  laid  atCo'a  Bs.  97,500-6-8. 

Messrs.  C.  B.  Trevor  and  G.  Zocfe— Musst  Brij  Koonwur, 
paternal  grandmother^  and  after  her  demise  Musst.  Junnuck  Eissoree 
Koonwur,  sister  and  guardian  of  Kissen-kissore  Narain,  plaintiff. 
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8ues  Bhugwut-narain  Singh,  1st  party,  Ram-narain  Siogh  and 
Rugghoo-nundun  Singh  and  Hurpurkash  Narain  Singh  and  othen, 
2nd  party,  and  various  others,  for  the  cancelment  of  certain  deeds 
of  sale  illegally  made  and  without  warrant  of  law. 

Plaintiff  alleges  that  Mohesh  Jha  and  Omur  Jha  were  the 
ancestors  of  the  different  parties  before  the  Court,  and  brothers  and 
sons  of  Bhugruthia  Jha,  the  common  ancestor.  That  both  of  them 
had  amassed  large  property  whilst  living  together ;  that  Mohesh 
Jha  had  an  only  son,  named  Hurdeo-narain  Jha,  who  died  childless ; 
that  Omur  Jha  had  one  son,  Eebul-kissore,  who  succeeded  to  the 
whole  estate ;  that  Eebul-kissore  had  three  sons,  Mohendur-narain, 
Bam-narain  and  Lutchmee-narain.  Mohendur-narain  had  two  sons, 
Bhugwut-narain,  the  father  of  plaintiff,  and  Ramanoograh  Singh. 
That  Ram-narain  had  two  sons,  Rughoo-nundun  and  Hur-purkash, 
defendants  in  this  case ;  and  Lutchpee-narain  had  a  son,  Bishen- 
purkash,  defendant ;  that  the  three  brothers  lived  together  till  1238 ; 
that  in  1239  or  1832  Lutchmee-narain  separated  himself  from  his 
brothers,  and  they  divided  all  the  property  into  three  parts,  and 
each  took  his  share ;  that  both  Mohendur-narain  and  Ram-narain 
still  lived  in  commensality.  That  in  1241  or  1834,  Mohendur-narain 
died  leaving  his  eldest  son  of  age  and  his  youngest  a  minor ;  that 
after  his  death  in  Assar  1242,  Bhugwut-narain  separated  himself  from 
Ram-narain  Singh  and  retained  possession  of  one-third  share  of  the 
property,  partly  on  his  own  account  and  partly  as  guardian  of  his 
minor  brother,  Ramanoograh  Singh  ;  that  before  the  separation  of 
Baboo  Ram-narain  Siogh  there  were  lacs  of  Rupees  and  other  articles 
left  by  his  grandfather  and  father,  which  were  divided  between  Baboos 
Ram-narain  Singh  and  Bhugwut-narain  Singh,  according  to  the 
former  deed  of  partition  ;  that  after  the  separation^  Bhugwut-narain, 
on  account  of  there  being  no  one  to  take  care  of  him^  began  to  live 
extravagantly ;  that  on  Ramanoograh  arriving  at  his  majority,  and 
seeing  Bhugwut-narain  Singh  lining  extravagantly,  he  separated 
himself  from  him  in  1249,  and  held  possession  of  his  one-sixth  share, 
and  Bhugwut-narain  held  his  one-sixth  share  of  the  ancestral  pro-' 
perty ;  that  at  the  time  of  the  death  of  Mohendur-narain  no  debts 
were  due  from  any  one>  but  he  left  much  cash  and  other  valuables,  and 
had  an' estate  also  bringing  in  a  large  income,  and  the  share  accruing 
to  plaintiff  brought  in  at  least  a  net  income  of  30,000  Rupees ;  that 
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on  Bhugwut-naratn  becoming  extravagant^  it  was  good  opportunity 
for  Ram-narain  Singb,  defendant,  and  other  defendants,  to  entangle 
him  in  difficulties  and  take  his  property  ;  that  for  small  sums  of 
money  they  instigated  and  caused  him  to  execute  bonds  for  large 
amounts  in  the  name,  of  other  individuals;  that  when  these  nomi-  ' 
nal  Mohajuns  obtained  their  decrees,  they  themselves  began  to 
purchase  them  ;  that  again  they  instigated  Bhugwut-narain  to  execute 
other  bonds  in  their  own  names,  lending  him  small  sums  of  money, 
but  not  giving  him  any  account  of  the  same,  and  then  caused  him 
to  execute  bonds  for  double,  lreble>  four  and  five  times  the  amount 
of  the  sums  actually  paid  to  him  and  obtained  decrees  on  the  same  ; 
that  they  also  instigated  other  creditors  to  sue  and  obtain  decrees 
for  false  debts;  that  then  many  Mouzahs  were  brought  to 
sale  and  fourteen  villages  were  sold  on  different  dates  and  years,  of 
which  9  villages  of  large  value  were  purchased  by  fiam-narain, 
Rughoo*nundun  Singh  and  others,  second  party  defendants^  one  by 
Bishen-purkash  Singh  in  the  name  of  Nursing  Thakoor,  his  own 
servant,  and  four  by  the  other  defendauts  aa  is  given  in  schedule 
below;  that,  moreover,  they  caused  the  said  Bhugwut-narain  to 
execute  many  Deeds  of  Sale  for  many  villages  of  large  values  in- 
serting large  sums  of  money  in  them,  some  in  the  names  of  the 
defendants  of  the  second  party,  and  some  in  the  fictitious  names  of 
their  servants;  that,  in  short,  between  1257  and  1261  all  the  ances- 
tral and  paternal  property  of  plaintiff's  father  was  dissipated  ;  that 
to  strengthen  their  fraud  and  to  screen  their  evil  acts,  they  have 
prepared  a  deed  of  gift  (Ata-namah)  of  five  villages  in  plaintiffs 
favor,  idleging  that  it  was  executed  in  his  (plaintiffs)  favor  by  his 
father  at  the  ceremonies  performed  shortly  after  his  birth,  and  have 
registered  it,  hoping  thereby  that  the  claim  of  plaintiff  to  his 
ancestral  estate  by  the  reversal  of  the  deeds  of  sale  would  not  be 
made»  That  the  present  suit  is  instituted  consequently  to  establish 
the  reversionary  right  of  the  minor  plaintiff  to  the  property  alleged 
to  have  been  sold  to  the  defendants  by  the  reversal  of  the  Deeds  of 
Sate,  as  having  been  made  by  the  minor's  father  contrary  to  the 
law  of  Mitbila,  without  any  necessity,  but  merely  to  satisfy  his 
present  extravagancies,  and  by  the  cancelment  of  the  alleged  Deed 
of  Gift  to  himself. 

Vol  II.  9 
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From  the  decision  of  the  Principal  Sudder  Ameen^  adverse  to 
him,  an  appeal  has  now  been  preferred  to  this  Court  by  the  plaintiff 
below.  He,  in  his  Appeal-petition,  calling  in  question  the  law  of 
Mithila^  as  laid  down  by  the  Principal  Sudder  Ameen,  submits  that 
as  to  the  power  of  alienation  by  a  father  with  a  minor  son  living, 
it  is  identical  with  the  law  of  the  Mit&kshar&,  and  that  that  power 
can  only  be  exercised  within  certain  limitations,  and  under  certain 
circumstances  not  present  in  the  case  before  the  court,  and  that, 
moreover^  in  the  present  case,  the  purposes  of  the  sales  were  of 
an  immoral  nature  not  sanctioned  by  Hindoo  Law^  that  consequently 
the  decree  of  the  Principal  Sudder  Ameen  should  be  reversed,  ex* 
cept  as  to  the  reversal  of  the  Deed  of  Gift  to  plaintiff  and  the  sale 
of  the  dwelling  bouses. 

The  issues  raised  on  the  pleadings  in  the  suit  are  :— 

1st.  Has  a  father,  under  the  law  of  Mithila  which  prevails  in 
Tirhoot^  an  absolute  power  to  dispose  of  an  ancestral  property  as 
he  pleases,  notwithstanding  that  a  son  is  living,  or  is  only  a  joint- 
owner  with  his  sons,  and,  therefore,  with  a  power  of  alienation  to 
be  exercised,  in  the  case  of  a  son  who  has  reached  his  majority, 
only  with  his  consent,  and  in  the  case  of  minor  sons,  as  in  this  suit, 
only  on  a  legal  necessity  arising  ? 

2nd.  If  he  has  only  a  restricted  power,  were  the  debts  for 
which  the  alienations  took  place  of  such  a  nature  as  under  Hindoo 
law,  to  render  the  property  in  which  the  sons  have  a  vested  in- 
terest under  no  circumstances  liable  ? 

3rd.  If  not  of  such  a  nature,  was  there  any  such  real  or  apparent 
necessity  for  the  sale  as  justified  the  vendor  in  selling,  and  the 
vendees  in  purchasing,  property  not  absolutely  the  property  of  the 
•seller,  but  held  by  him,  partly  as  his  own  and  partly  as  trustee  for 
his  minor  son  ? 

In  cases  to  which  the  reports  of  this  Court  do  not  furnish  any 
authority,  we  are  compelled  to  resort  to  Vyavasthda  of  learned  Pun- 
dits, and  it  may  be  in  some  cases  to  evidence  of  local  custom,  but 
if  the  reports  of  the  court  furnish  us  with  no  authority,  and  also  the 
reasoning,  upon  which  the  rule  laid  down  conclusively,  is  based, 
we  prefer  being  guided  by  it,  and  to  leave  less  weighty  authorities; 
at  the  same  time  we  lament  with  the  government  pleader,  that  the 
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chief  authorities  in  Mithila  law  have  not  been  rendered  avail- 
able, by  being  translated  into  English,  to  Judges  unlearned  in  the 
Sanscrit  language^  and  that  we  are  thus,  many  of  us  at  least,  unable 
from  our  own  scrutiny  of  the  text  to  ascertain  and  vouch  for  the 
accuracy  of  the  law  as  laid  down  by  our  predecessors  in  the  court ; 
in  the  present  instance,  however,  such  scrutiny  is  the  less  necessary, 
as  the  case  on  which  we  intend  to  reply,  was  decided  by  that  great 
authority  in  Hindoo  Law,  Mr.  Colebrooke,  and  also  by  Mr.  Fom- 
belle,  and  had  the  Vyavasthda  on  which  that  judgment  was  founded 
been  incorrect,  they,  subject  as  they  were,  to  the  scrutiny  of  a  pro- 
found Sanscrit  scholar,  would  undoubtedly  not  have  been  adopted. 

In  the  case  of  Sham  Singh  versiia  Musst.  Umraotee,*  which 
is  a  Tirhoot  case,  governed  by  the  law  of  Mithila,  the  Pundit's 
Vyavastka  accepted  by  the  court  was  to  the  eflfect  that  "  if  a  Hindoo 
possessing  immovable  ancestral  property,  some  time  previous  to  his 
death,  expresses  himself  in  talking  of  his  eldest  son,  to  the  effect  that 
*  you  will  become  sole  proprietor  on  my  death,  and  my  younger  son 
will  be  provided  by  you  with  a  suitable  maintenance,'  the  gift  cannot 
take  place  from  the  omission  of  the  word  dAn  ( donation )  in  the 
expression,  which,  both  according  to  the  shasters  and  the  current 
practice  of  the  country,  is  essential  to  complete  the  gift ;  further, 
supposing  the  dan  ( donation )  to  have  been  expressed  in  the  above 
sentence,  still  the  gift  cannot  be  considered  valid,  because  a  father 
and  son  possess  an  equal  right  in  ancestral  immovable  property, 
consequently  the  younger  brother's  right  is  established,  and  the 
estate  becomes  joint  property,  the  gift  of  which  is  illegal,  and  a  ver- 
bal gift,  under  any  circumstances,  of  immovable  property,  unless 
supported  by  a  hebba-namah,  is  invalid."  The  authorities,  agreeably 
to  which  the  Vyavasthd  has  been  delivered,  are  the  Vivada  Batn&- 
kara,  the  Smriti  Shamuchchaya,  Yiv4da  Chandra,  Viv&da  Chinti- 
mani  and  other  works  current  in  Mithila. 

Now  it  will  be  observed,  that  the  particular  case  cited  referred 
to  gifts  of  the  whole  property,  whereas  in  the  present  case  we  have 
only  the  sale  of  a  portion,  but  notwithstanding  this  difference,  the 
principle  upon  which  the  doctrine,  as  to  the  former  set  of  circum- 
stances,  is  founded,  applies  to  the  latter,  and  the  illegality  of  both 

*  Vol.  II.,  page  74,  Select  Reports  of  Sudder  Dewany  Adawlut.    Ante.  p.  44. 
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is  based  upon  the  fact  that  the  father  and  the  son  in  Mithila,  as  io 
the  countries  governed  by  the  Mit&kshar&,  possess  an  equal  rigbt  in 
ancestral  immovable  property.* 

This  principle  of  ancient  Hindoo  law  appears,  accordiug  to  the 
precedents  of  this  Court  above  cited^  to  exist  in  the  books  of  Mithila 
as  well  as  the  Mit&kshar&. 

On  the  ground  then  of  the  fundamental  principle  of  general  Hin- 
doo law,  the  principle  of  co-ownership  of  father  and  son,  and  the 
precedent  of  this  Court  above  cited  establishing  it,  we  have  no  hesi- 
tation on  the  first  issue  in  the  present  case  of  finding  that  under  the 
law  of  Mithila,  a  father  is  joint  owner  with  his  sons  of  his  ancestral 
estate,  and  can  only  exercise  the  power  of  alienation  in  the  case  of 
a  minor  son  existing  at  the  time,  as  in  the  present  instance,  under 
circumstances  of  legal  necessity. 

It  has  been  attempted  to  be  shown  us  by  the  evidence  of  wit- 
nesses that  the  extravagances  of  the  father  of  the  minor,  Bhugwut- 
narain  Bam,  were  of  the  nature  of  dissipations,  for  which  under 
Hindoo  law,  as  being  repugnant  to  good  morals,  the  son  would  under 
no  circumstances  be  liable  ;  that,  therefore,  on  this  ground  the  sale 
of  the  property  in  which  the  son  has  a  vested  interest  is  illegal ;  bat 
we  are  not  satisfied  with  evidence  of  this  nature;  all  dissipation 
tends  to  extravagance,  but  all  extravagances  are  not  caused  by  dissi* 
pation  repugnant  to  good  morals  in  the  Hihdoo  sense  of  the  ternii 
and  nothing  but  the  strongest  and  most  reliable  evidence  as  to  the 
particular  nature  of  dissipation  of  the  debtor,  would  justify  our 
giving  a  verdict  on  the  second  issue  in  plaintiff's  favor,  and  as  no 
evidence  of  that  kind  is  before  us,  we  find  for  the  defendant  upon  it 

We  proceed  to  the  consideration  of  the  third  issue.  On  the 
part  of  the  plaintiff,  it  is  contended  that  on  the  plaintifiTs  grand- 
father's death,  no  debts  were  due  by  him,  but  he  died   worth   large 

*  **  Ancient  law  includiDg  Hindoo  law,"  aa  has  been  weU  remarked  by  a  leaned 
writer,  "  knows  next  to  nothing  of  individuals,  it  is  concerned  not  with  individuals  but  with 
families  ;  not  with  single  human  beings,  but  with  groups ;  the  mature  Romao  law,  add 
modern  jurisprudence  following  in  its  wake,  looks  upon  co«ownersbip  aa  an  exceptiooal 
and  momentary  condition  of  the  right  of  property,  but  in  India,  this  order  of  ideas  ii 
reversed.  There  as  soon  as  a  son  is  born,  he  acquires  a  vested  interest  in  his  fsther*s 
substance  and  on  attaining  years  of  discretion  he  is  even,  in  certain  contingencies  p«r 
mi  tied  by  the  letter  of  the  hw  to  call  for  a  pjirtition  of  the  family  estate ;  oo-ownerdiip 
in  fact  is  there  the  rule,  and  it  may  be  conjectured  that  private  property  in  the  shape 
we  know  it,  viz.,  as  that  of  individual,  was  chiefly  forme<l  by  the  gradubl  disentangle- 
ment of  the  BPparaie  rights  of  individuals  from  the  blended  rights  of  a  community  er 
family." 
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estates  and  possessed  of  considerable  ready  money  ;  that  the  yearly 
income  of  the  plaintiff  amounted  to  30,000  Rupees,  a  sum  quite 
sufficient  for  all  his  wants ;  that,  moreover,  there  were  no  great  cere- 
monies in  the  family  requiring  large  expenditure,  and  in.  point  of 
fact,  the  family  expenditure  amounted  to  not  more  than  5  or  6^000  Rs. 
annually  ;  that  the  sales  for  the  reversal  of  which  the  present  suit  is 
brought,  were  made  without  legal  necessity,  merely  to  raise  money 
to  enable  the  seller  to  indulge  in  an  extravagant  mode  of  living,  or 
to  satisfy  bonds  for  which  small  considerations  had  been  given  and 
decrees  upon  those  bonds.  The  property  sold  being  of  a  value  far 
beyond  the  amount  of  the  decrees ;  that  granting  even  if  plaintiff  is 
unable  to  displace  the  sales  which  have  taken  place  in  execution  of 
judicial  decrees  on  the  only  ground  on  which  a  displacement  would 
be  legitimate,  viz.,  the  immoral  purpose  of  the  loan  patent  on  the 
face  of  the  decrees,  still  the  other  sales  are  liable  to  reversal  as 
being  made  without  any  necessity,  and  not  only  were  they  made  on 
the  part  of  the  vendor  without  any  legal  necessity  under  Hindoo 
law,  but  they  have  been  purchased  on  the  part  of  the  purchaser 
without  that  enquiry  and  caution  with  a  view  to  seeing  that  no 
breach  of  trust  was  committed,  which  a  party,  dealing  with  a  person 
in  the  position  of  the  plaintiff,  a  party  a  trusty  with  the  restricted 
right  of  sale,  should  have  used,*  that  considering  the  position  of  the 
father  and  that  of  the  person  purchasing,  relations  in  most  instances 
to  each  other,  Uie  latter,  therefore,  cognizant  of  all  the  circumstances 
of  the  family,  it  was  incumbent  on  them  as  laid  down  by  the  Privy 
Council  in  the  case  of  Hunooman  Fersaud  Pandey  versus  Musst. 
Babooee  Munraj  Koonwaree,  to  prove  the  facts,  presumably  better 
known  to  him  than  to  the  infant  heir,  viz,,  those  facts  embodying 
the  representation  made  to  them  of  the  alleged  receipt  of  the  sale  of 
estates,  and  of  the  motives  which  induced  the  purchaser,  but  nothing 
of  this  sort  have  the  defendants  attempted  to  prove.  That  conse- 
quently with  the  exception  of  the  sale  made  in  the  execution  of  de- 
crees, all  the  sales  should  be  reversed  as  having  been  made  without 
authority  under  Hindoo  law. 

The  sales  for  the  reversal  of  which  the  present  suit  is  brought, 
divide  themselves  into  three  classes,  1st,  sales  made  by  order  of  court 

*  Strooghill  V.  Austey  De  Gea.  Macnaghton  and  QordoD,  Vol.  I.,  page  635. 
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Id  execution  of  decrees^  2Dd,  sales  made  privately  to  satisfy  decrees 
and  bonds^  and  3rd^  sales  made  simply  in  order  to  raise  money  for 
some  purpose  or  other.  Freedom  on  the  part  of  the  son  as  far  as 
regards  ancestral  property  from  the  obligation  to  discharge  the 
father's  debts  under  Hindoo  law,  can  be  successfully  pleaded  only  by 
a  consideration  of  the  invalid  nahtre  of  the  debts  incurred.  Now 
ive  are  clearly  of  opinion,  that  the  plaintiff  has  been  unable  to  show 
that  the  expenses  for  which  those  decrees  were  passed^  were^  looking 
to  the  decrees  themselves,  and  we  cannot  now  look  beyond  these, 
immoral,  and  such  as  under  Hindoo  law  the  son  would  not  be  liable 
for ;  we  must,  therefore,  decline  to  interfere  with  the  5  sales,  Nos. 
25,  26>  27,  28  and  29,  which  have  taken  place  by  the  intervention  of 
the  courts  for  debts,  which,  though  caused  by  extravagance,  were 
such  as  a  son  would  be  liable  for.  The  remaining  sales  fall  under 
other  two  classes ;  under  the  2nd  class  of  sales  made  to  satisfy  de- 
crees and  bond-debts  fall  Noa  3-4-14-16-18-22,  and  under  the  third 
class  fall  the  remaining  sales,  Nos.  1-2-5-6-7-8-9-10-11-12-13-16-17- 
19-20-21-23-24.  Now  in  sales  made  without  the  intervention  of  a 
Court  of  Justice  when  the  vendor  is  a  trustee  for  others  as  well  as 
part  owner ;  and  the  purchaser  a  stranger,  such  purchaser  is,  as  con- 
tended for  by  the  learned  Advocate  General,  under  an  obligation  to 
enquire  and  see  that  no  breach  of  trust  is,  by  the  act  of  sale,  to  him 
committed,  when,  moreover,  the  purchaser  is  not  a  stranger,  but  a 
person  knowing  not  only  the  position  of  the  vendor,  but  the  circum- 
stances of  the  family,  the  obligation  is  stronger  upon  them  of  making 
such  enquiry,  and  if  the  transaction,  of  whatever  nature  it  may  be, 
be  afterwards  called  in  question,  the  onus  is  clearly  upon  him  of 
showing  what  those  facts  were  which  were  represented  to  him,  as 
raising  the  necessity,  which  was  sufficient  to  justify  it  in  his  mind 
under  the  law  applicable  to  the  case. 

After  an  attentive  analysis  of  all  the  evidence  placed  before  us 
by  the  defendants,  we  are  unable  to  say,  that  any  such  proof  of  a 
satisfactory  nature  has  been  placed  before  us  by  them  in  this  case, 
but  the  doctrine  has  been  openly  adopted  by  them  that  the  sales 
themselves  prove  their  own  necessity ;  we  think  that  this  doctrine 
is  altogether  an  erroneous  one,  and  that  on  the  simple  failure  by 
them  to  prove  that  they  had  made  any  enquiry  as  to  the  legal 
necessity  of  the  sales  in  either  class  of  cases  under  consideration. 
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this  case  might  at  once  be  decided  against  them ;  but  on  referring  to 
the  evidence  of  the  plaintiff,  the  nature  of  ail  these  transactions  at 
once  becomes  apparent,  and  also  the  fact,  that  they  were  all  without 
exception  entered  into  without  any  legal  necessity,  consideitible 
sums  in  the  aggregate  were  paid  over  to  the  debtor,  for  which  bonds 
to  a  large  amount  were  given  and  decrees  have  been  obtained  on 
those  bonds,  and  the  transaction  seems  to  have  been  part  of  a  sys- 
tem entered  into  by  certain  parties,  including  the  principal  defen- 
dant, to  ease  plaintiff's  father  of  his  ancestral  property  by  supplying 
his  extravagances.  The  existence  of  a  bond  debt  or  a  decree  founded 
on,  is  neither  of  them^  as  a  general  rule,  sufficient  to  warrant  a 
private  sale  of  property  partly  held  in  trust  beyond  the  amount  of 
the  decree  or  bond  debt  without  the  intervention  of  the  courts  and 
it  follows  a  fortiori^  that  where  there  are  neither  decrees  nor  bond 
debts,  the  sale  of  trust  property  at  all  can^  under  no  circumstances, 
except  those  of  strict  legal  necessity,  be  upheld  by  the  court. 

Under  this  view  of  the  case,  we  confirm  the  order  of  the  lower 
court,  reversing  the  sale  of  the  dwelling  houses  by  plaintiff's  father, 
and  also  the  Deed  of  Gift  of  the  five  villages  alleged  to  have  been 
made  in  his  favor  by  his  father  also,  and  we  declare,  reversing  the 
decision  of  the  Principal  Sudder  Ameen,  that  as  far  as  concerns  the 
rights  in  reversion  of  the  minor  plaintiff  before  us,  the  sales  from 
Nos.  1  to  24  inclusive  are  null  and  void :  as  the  plaintiffs  father  is 
still  alive,  plaintiff  is  not  entitled  to  possession  and  will  remain  for 
the  parties  interested  to  determine  amongst  themselves,  whether  the 
transaction  entered  into  shall  stand  good  for  the  life-time  of  Bhug- 
wutnarian,  but  with  that  determination  the  court  has  at  present  no 
concern. 

The  court  also  dismiss  so  much  of  the  plaintiff's  claim  as  refers 
to  the  sale  of  the  five  properties,  25  to  29,  made  in  execution  of  de- 
crees of  court. 

Under  the  special  circumstances  of  the  case  each  party  will 
bear  his  own  costs. 

Mr.  (7.  Steer, — I  concur  in  the  view  taken  by  my  colleagues 
in  this  case.— S.  D.  A.  Dec.  for  1861,  p.  213. 
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Privy  Council.— r^  12th  May  187*. 

Present: 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock,* 

Sir  Montague,  E.  Smith,  Sir  Robert  P.  Collier,  and 

Sir  Lawrence  Peel 

On  appeal  from  the  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal* 

QiRDHABKE  Lall  and  another,  versiia  Kajttoo  LlLL  and  others ; 

and 
MUDDUN  Thaeoor,  veraus  EIantoo  Lall,  and  others. 

Ancestral  property  which  deBoends  to  a  fiither  under  the  MitftBbari  law,  Is  not  eS' 
empted  from  liability  to  pay  his  debts  becauae  a  son  is  bom  to  him,  unless  the  debt 
is  illegal  or  has  been  contracted  for  an  immoral  purpose,  in  which  case  the  son  may 
not  be  under  any  pious  obligation  to  pay  it. 

A  purchaser  of  joint  ancestral  property  under  an  execution  is  not  bound  to  go  bsck 
beyond  the  decree  to  ascertain  whether  the  Oourt  was  right  in  ginag  the  decree^ 
or,  having  given  it^  in  putting  up  the  property  for  sale  in  execution. 

This  is  a  suit  brought  by  Baboo  Kantoo  Lall,  the  son  of 
Bhikharee  Lall>  and  by  Mussamut  Doolaro  Eoonwaree,  on  behalf 
of  Mahabeer  Pershad,  the  minor  son  of  Lalla  Bujrung  Sahye,  the 
said  Kantoo  Lall  and  Mahabeer  Pershad  being  grandsons  of  Moon- 
shee  Kunhya  Lall,  deceased,  against  a  number  of  different  defen- 
dants, who  are  wholly  unconnected  with  each  other,  to  recover 
possession  from  them  of  certain  portions  of  land  which  belonged 
to  the  ancestral  estate,  also  to  set  aside  the  Deed  of  Sale  executed 
by  the  two  fathers,  and  to  recover  possession  of  the  whole  property,— 
not  the  particular  shares  of  the  sons,  even  if  the  sons  could  be 
said  in  a  case  like  the  present  to  have  had  distinct  and  separate 
shares.  The  Principal  Sudder  Ameen  dismissed  the  suit  The 
High  Court  set  aside  that  decision  and  awarded  to  the  plaintiff 
Kantoo  Lall  one-half  of  his  father's  share,  that  is,  oncrhalf  of  an  8 
anna  share ;  but  as  to  the  other  plaintiff,  Mahabeer  Pershad,  the 
minor  son  of  Bujrung  Sahye^  they  held  that  he  was  not  entitled 

*  From  the  judgment  of   Kemp  and  E.  Jackson,  JJ.,  in  regular  Appeals  No.  iH 
of  1867  aud  No.  ii  of  1869,  decided  16th  April  1868,«-9  W.  R.,  469. 
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to  recover^  iDasmuch  as  hq  was  not  bom  at  the  time  when  the  deed 
of  sale  was  executed.  In  respect  of  that  poitiou  of  the  decision 
no  appeal  has  been  preferred. 

The  property  is  situated  in  the  Mlthila  district,  and  is  governed 
by  the  Mithild  law,  which  is  very  similar  to  the  law  administered 
under  the  Mit&kshard.  With  reference  to  the  Mitakshar&  upon 
this  point,  it  may  be  well  to  read  from  the  11th  Moore's  Privy  Council 
cases,  p.  89,  a  portion  of  the  judgment  which  was  delivered  by 
Lord  Westbuiy  in  the  case  of  Approvier  v,  Rama  Subba  Aiyan'*' 
before  the  Judicial  Committee.  He  says  : — "  According  to  the  true 
notion  of  an  undivided  family  in  Hindoo  law,  no  individual  member 
of  that  family,  whilst  it  remains  undivided,  can  predicate  of  the 
joint  and  undivided  property  that  he,  that  particular  member,  has 
a  certain  definite  share.  No  individual  member  of  an  undivided 
family  could  go  to  the  place  of  the  receipt  of  rent,  aud  claim  to 
take  from  the  collector  or  receiver  of  the  i^euts  a  certain  defi- 
nite share.  The  proceeds  of  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common  chest 
or  purse,  and  then  dealt  with  according  to  the  modes  of  enjoyment 
of  the  members  of  an  undivided  family.  But  when  the  members 
of  an  undivided  family  agree  among  themselves,  with  regard  to  a 
particular  property,that  it  shall  thenceforth  be  the  subject  of  owner- 
ship in  certain  defined  shares,  then  the  character  of  undivided 
property  and  joint  eigoymeut  is  taken  away  from  the  subject-matter 
so  agreed  to  be  dealt  with;  and  in  the  estate  each  member  has 
thenceforth  a  definite  and  certain  share,  which  he  may  claim  the 
right  to  receive  aud  to  enjoy  in  severalty,  although  the  property 
itself  has  not  been  actually  severed  and  divided." 

It  is  probable  that  on  account  of  this  case,  and  on  account  of 
a  decision  in  the  High  Court,  12  Weekly  Reporter,  Full  Bench 
cases,  p.  5,  this  suit  was  brought,  by  Kantoo  Lall  and  Mahabeer 
Fersad,  not  for  the  purpose  of  recovering  their  respective  shares, 
because  they  had  no  distinct  or  definite  shares  to  recover,  but  to 
recover  the  whole  property  upon  the  ground  that  the  sale  by  the 
fathers  was  void,  and  that  the  whole  property  which  the  fathers 
had  conveyed  ought  to  be  brought  back  again  to  be  joint  property 

*  SatherlancVs  Privy  Council  judgmeuto,  page  657. 
Vol.  II.  10 
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for  tbe  benefit  of  tLe  whole  family.  It  is  queBtionable  ivhether 
^  son  cao,  under  the  Mit&kshar6  law,  recover  an  undivided  share 
of  ancestral  property  sold  by  his  father  (12  Weekly  Reporter,  Civil 
Rulings^  478).  But  it  is  unnecessary  to  determine  that  question  in 
the  present  case,  because  their  Lordships  are  of  opinion  that,  look- 
ing to  the  circumstances  of  this  case,  the  plaintiff  vfan  not  entitled 
to  recover  any  portion  of  the  estate  as  regards  the  first  two  de* 
fendants. 

It  appears  that  the  deed  of  sale  was  executed  on  the  28t]i 
July  1856.  At  that  time  a  decree  had  been  obtained  against  Bhi- 
kharee  Lall  at  the  suit  of  Byjnath  Ghuckerbutty,  upon  a  bond 
executed  by  Bhikharee  in  his  favor,  and  an  execution  had  issued 
against  him^  upon  which  his  ''right  and  share"  in  the  dwelling- 
house  belonging  to  the  family  had  been  attached.  It  was  therefore 
necessary  to  raise  money  to  pay  the  debt  of  Bhikharee  Lall,  the 
father,  and  to  get  rid  of  the  execution,  whatever  the  eflfect  of  it 
might  be. 

The  property  descended  from  Knnhya  Lall,  who  died  in  the 
year  1250.  The  eldest  of  the  two  plaintiflEs,  Kantoo  Lall  was  not 
born  until  1251.  So  that  upon  the  death  of  Kuuhya  Lall,  the 
property  descended  to  Bhikharee  Lall  and  Bujrung  Sahye  as  hift 
two  sons,  and  they  were  the  only  persons  interested  in  the  property 
at  that  time.  There  can  be  no  doubt  that  if  they  had  contracted 
a  debt  at  that  time,  the  property  which  descended  to  them  from 
their  ancestor  would  have  been  liable  to  pay  it  But  it  is  said 
that  they  could  not  sell  the  property,  because  in  1251,  before  the 
deed  of  sale  was  executed,  Kan  too  Lall  was  born,  and,  by  reason 
of  his  birth,  under  the  Mithild  law,  he  had  acquired  an  interest 
in  this  property. 

Now  it  is  important  to  consider  what  was  the  interest  which 
Kan  too  Lall  acquired.  Did  he  gain  such  an  interest  in  this  pro- 
perty as  prevented  it  from  being  liable  to  pay  a  debt  which  hid 
father  had  contracted  ?  If  his  father  had  died  and  had  left  him 
as  his  heir,  and  the  property  had  come  into  his  hands,  could  he 
Laye  said  that  because  this  was  ancestral  property  which  descefided 
to  his  father  from  his  grandfather,  it  was  not  liabfe  at  all  to  pay 
liis  father's  debts?  In  the  case,  which  has  been  refen^  to  m 
nigunient,    of  Hunooman  Persaud  Panday  v.    Mussamut    fiabooee 
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Munraj  Koonwaree  ( 6  Moore's  Indian  Appeal  Cases ),  Lord  Justice 
Knigbt  Bruce,  who  delivered  the  judgment  of  the  Privy  Council,  says 
at  page  421 : — **  Though  an  estate  be  ancestral,  it  may  be  charged 
for  some  purposes  against  the  heir  for  the  father's  debt  by  the  father, 
unless  the  debt  was  of  such  a  nature  that  it  was  not  t|ie  duty  of 
the  son  to  pay  it ;  the  discharge  of  it,  even  though  it  affected  ancestral 
estate,  would  still  be  an  act  of  pious  duty  in  the  son.  By  the  Hindoo 
law,  the  freedom  of  the  son  from  the  obligation  to  discharge  the 
father's  debt  has  respect  to  the  nature  of  the  debt  and  not  to  the  nature 
of  the  estate,  whether  ancestral  or  acquired  by  the  creator  of  the 
debt."     That  is  an  authority  to  show  that  ancestral  property  which 
descends  to  a  father  under  the  Mit&kshari  law  is  not  exempted 
from  liability  to  pay  his  debts   because  a  son   is  born  to  him.     It 
would  be  a  pious  duty,   on   the  part  of  the  son  to  pay  his  father's 
debts,  and  it  being  the  pious  duty  of   the  son  to  pay  his  father's 
debts,  the  ancestral  property,  in   which  the  9on  as  the  son  of  his 
father  acquires  an  interest  by  birth,  is  liable  to   the  father's  debts. 
The  rule  is,  as  stated  by  Lord  Justice  Knight  Bruce: — '^The  free- 
dom of  the  son  from  the  obligation  to  discharge  the  father's  debt 
hoa  respect  to  the  nature  of  the  debt  and  not  to  the  nature  of  the 
estate,  whether  ancestral  or  acquired  by  the  creator  of  the  debt." 

It  is  necessary,  therefore,  to  see  what  was  the  nature  of  the 
debt  for  the  payment  of  which  it  was  necessary  to  raise  money  by 
the  sale  of  the  property  in  question.  If  the  debt  of  the  father  had 
been  contracted  for  an  immoral  purpose,  the  son  might  not  be 
under  any  pious  obligation  to  pay  it ;  and  he  might  possibly  object 
to  those  estates  which  had  come  to  the  father  as  ancestral  property 
being  made  liable  to  the  debt.  That  was  not  thoxase  here.  It  wt^s 
not  shown  that  the  bond  upon  whioh  the  decree  was  obtained  was 
given  for  an  immoral  purpose ;  it  was  a  bond  given  apparently  for 
an  advance  of  money,  upon  which  an  action  was  brought.  The 
bond'  had  been  substantiated  in  a  Court  of  Justice ;  there  was  no- 
thing to  show  that  it  was  given  for  an  immoral  purpose  ;  and  the 
holder  recovered  a  decree  upon  it.  There  is  no  suggestion  either 
tliat  the  bond  or  the  decree  was  obtained  be«namee  for  the  benefit 
of  the  father,  or  merely  for  the  purpose  of  enabling  the  father  to 
sell  the  family  property  and  raise  money  for  his  own  purpose.  There 
is  nothing  of  the  sort  suggested,  and  nothiug  proved.     On  the  con- 
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trary,  it  was  proved  that  the  purchase  money  for  the  estate  was 
paid  into  the  bankers  of  the  fathers,  and  credit  was  given  to  them 
with  the  bankers  for  the  amoiiht,  and  that  the  money  was  applied 
partly  to  pay  ofiF  the  decree,  partly  to  pay  off  a  balance  which 
was  due  from  the  fathers  to  the  bar^kers,  and  partly  to  pay 
Government  revenue ;  and  then  there  was  some  small  portion  of 
which  the  application  was  not  accounted  for.  But  it  is  not  be- 
cause there  was  a  small  portion  which  was  not  accounted  for, 
that  the  sou  has  a  right  to  turn  out  the  bond  fide  purchaser 
who  gave  value  for  the  estate,  and  to  recover  possession  of  it 
with  mesne  profits.  This  he  is  endeavouring  to  do  after  the  pur- 
chaser has  been  in' possession  for  a  period  often  years;  for  the 
purchase  was  completed  in  1856,  and  the  suit  was  not  brought  until 
1860,  when  the  son  says  that  the  right  of  action  accrued  to  him 
upon  his  attaining  his  majority.  Even  if  there  was  no  necessity  to 
raise  the  wliole  purchase-money  the  sale  would  not  be  wholly  void. 

It  appeal's,  therefore,  to  their  Lordships  that  the  plainti£&  are 
not  entitled  to  set  aside  the  deed  of  sale ;  that  the  judgment  of 
the  Principal  Sudder  Ameen  with  regard  to  it  was  correct;  and  that 
the  High  Court  were  mistaken  in  upsetting  that  decision^  and 
awarding  to  the  plai!jtiff  one-fourth  of  the  estate,  as  being  one-half 
of  the  share  of  his  father. 

In  addition  to  the  case  in  the  Privy  Council,  there  is  a  case 
in  the  Sudder  Court  of  Mtcsaammat  Junnuk  Kishoree  Koonwar 
V.  Rughoo-nundun  Sing,  reported  in  the  Bengal  Sudder  decisions 
of  1861 ;  in  which  it  was  held  that  it  was  necessary  for  the  6on,  in 
order  to  set  aside  the  sale  of  property  for  the  purpose  of  paying 
the  father's  debts,  to  show  that  the  debt  was  illegal  or  contracted 
for  an  immoral  purpose.  Tlie  passage  is  at  page  222.  It  is  there 
said : — "  The  sales  for  the  reversal  of  which  the  present  suit  is 
l>rought  divide  themselves  into  three  classes :  first,  sales  made  by 
onler  of  Court  in  execution  of  decrees  ;  second,  sales  made  privately 
to  satisfy  decrees  and  bonds;  and  third,  sales  made  simply  in  order 
to  raise  money  for  some  purpose  or  another.  Freedom  on  the  part 
of  the  son,  as  far  as  regards  ancestral  property,  from  the  obligatioa 
to  discharge  the  father's  debts  under  Hindoo  law  can  be  successfully 
pleaded  only  by  a  consideration  of  the  invalid  nature  of  the  debts 
incurred.     Now  we  are  clearly  of  opinion  that  the   plaintiff  has 
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been  unable  to  show  that  the  expenses  for  which  those  decrees  were 
passed  were,  lookiDg  to  the  decrees  themselves  (and  we  cannot 
now  look  beyond  these),  immoral,  and  such  as  under  Hindoo  law 
the  son  would  not  be  liable  for." 

It  appears,  therefore,  to  their  Lordships  that  the  plaintiff  certain- 
ly is  not  entitled  to  set  aside  this  deed,  and  if  he  were  so  entitled,  it  is 
very  doubtful  whether  he  has  only  a  particular  share  in  this  property 
of  which  he  is  entitled  to  recover  possession.  It  is  unnecessary,  how- 
ever, for  their  Lordships  to  decide  anything  with  regard  to  that 
point,  inasmuch  as  they  hold  that  the  plaintiff  is  not  entitled  to  set 
aside  the  deed  of  sale. 

The  second  appeal  is  by  Muddun  Mohun  Thakoor.  He  is  the 
fourth  defendant  in  the  suit  winch  was  brought  against  him  to  re- 
cover possession  of  5-auna  share  in  mouzahs  Rajpore  and  Alli-nug- 
gur,  &c.  It  appears  that  Muddun  Mohun  Thakoor  purchased  at  a 
sale  under  an  execution  of  a  decree  against  the  two  fathers.  He 
found  that  a  suit  had  been  brought  against  the  two  fathers;  that 
a  Court  of  Justice  had  given  a  decree  against  them  in  favor  of 
a  creditor;  that  the  Court  had  given  an  order  for  this  particular 
property  to  be  put  up  for  sale  under  the  execution  ;  and  therefore 
it  appears  to  their  Lordships  that  he  was  perfectly  justified,  within 
the  principle  of  the  case  which  has  already  been  referred  to,  in  6th 
Moore's  Indian  Appeal  cases,  in  purchasing  the  property,  and  pay- 
ing the  purchase-money  bond  fide  for  the  purchase  of  the  estate. 
At  page  423  of  the  report,  Lord  Justice  Knight  Bruce  says : — "  The 
power  of  the  manager  for  an  infant  heir  to  charge  an  estate  not 
his  own  is  under  the  Hindoo  law  a  limited  and  qualified  power. 
It  can  only  be  exercised  rightly  in  a  case  of  need,  or  for  the  benefit 
of  the  estate.  But  where  in  the  particular  instance  the  charge  is 
one  that  a  prudent  owner  would  make  in  order  to  benefit  the  estate, 
the  boiidfixie  lender  is  not  affected  by  the  precedent  mismanage- 
ment of  the  estate.  The  actual  pressure  on  the  estate,  the  danger 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the  particu- 
lar instance,  is  the  thing  to  be  regarded.  But,  of  course,  if  that 
danger  arises,  or  has  arisen^  from  any  misconduct  to  which  the 
lender  is  or  has  been  a  party,  he  cannot  take  advantage  of  his  own 
wrong  to  support  a  charge  in  his  own  favor  against  the  heir,  ground- 
ad  on  a  necessity  which  his  wrong  has  helped  to  cause."     The  same 
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rule  has  been  applied  in  the  case  of  a  purchaaer  of  joint  ancestral 
property.  A  purchaser  under  an  execution  is  surely  not  bound  to 
go  back  beyond  the  decree  to  ascertain  whether  the  Ciourt  was 
right  in  giving  tlie  decree,  or,  having  given  it,  in  putting  up  the 
property  for  sale  under  an  execution  upon  it  It  has  already  been 
shown  that  if  the  decree  was  a  proper  one,  the  interest  of  the  sons, 
as  well  as  the  interest  of  the  fathers,  in  the  property,  although  it 
was  ancestral,  were  liable  for  the  payment  of  the  father*s  debts. 
The  purchaser  under  that  exeoutioi^,  it  appears  to  their  Lordships, 
was  not  lx)und  to  go  furtiier  back  than  to  see  that  there  was  a 
decree  against  those  two  gentlemen ;  that  the  property  was  properly 
liable  to  satisfy  the  decree,  if  the  decree  bad  been  given  properly 
against  them  ;  and  having  inquired  into  that,  and  having  bond  fide 
purchased  the  estate  under  the  execution,  and  bond  fide  paid  a 
valuable  consideration  for  the  property,  the  plaintiffis  are  not  entitled 
to  come  in  and  to  set  aside  all  that  has  been  dune  under  the  decree 
and  executiou,  and  recover  back  the  estate  from  the  defendants. 
It  appears  to  their  Lordships,  therefore,  that  the  decision  of  the 
Principal  Sudder  Ameen  as  regards  this  portion  of  the  case  was 
also  conect. 

Under  these  cii^cumstanoes  their  Lordships  will  humbly  reoom- 
mend  Her  Majesty  that  the  judgment  of  the  High  Court,  so  far 
as  it  relates  to  the  two  portions  of  the  estates  purchased  by  the 
appellants  in  these  two  appeals,  respectively  be  reversed,  and  that 
the  decision  of  the  Principal  Sudder  Ameen  with  regard  to  them 
i>e  affirmed,  and  that  the  respondents  do  pay  to  the  appellants  res- 
pectively their  costs  in  the  High  Court,  and  their  costs  of  these 
appeals.— S.  W.  R.  Vol.  XXII.  P.  C.  p.  56. 

Assuming  that  an  alienation  by  a  father  who  at  the  time  of 
such  alienation  was  a  member  of  a  Hindoo  family  living  in  oommen- 
sality,  may  be  questioned  by  a  son,  it  will  have  to  be  seen  whether 
the  alienation  was  made  for  purposes  which  justifies  it. — Noov 
Ahmud  V.  Lulla  Pevsad.—N,  W.  Rep.  Vol.  II,  p.  189. 

Mere  production  of  decjree  will  not  establish  the  propriety  and 
necessity  of  a  sale  of  ancestral  property.  .There  sliould  be  evidence 
of  the  nature  of  the  debts  on  which  such  decrees  originated. — ReoUc 
Singh  v.  Havijeet, — Ibid.,  p.  50. 
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To  justify  alienatioa  of  ancestral  property,  a  legal  necessity  for 
.  the  6ale  must  be  strictly  proved  to  have  existed,  and  such  necessity 
eannot  be  inferred  from  the  habits  and  general  character  of  the 
vendov.—Mitror-jit  Singh,  Aud  others,  v.  Baghvrbansi  Singh  and 
others.— B.  L.  Rep,  Vol.  VIII,  Ap-  p.  6. 

Where  the  Court  has  expressly  found  the  existence  of  debts  and 
that  the  sale  of  ancestral  property  was  a  bond  fide  one,  the  circum- 
stance that  there  was  no  actual  pressure  at  the  time  in  the  shape  of 
jiuits  by  the  creditors  for  the  recovery  of  their  debts,  is  not  of  itself 
eu£^cient  to  invalidate  the  alienation. 

A  sale  of  ancestral  property  merely  for  the  purpose  of  procuring 
funds  for  the  purchase  of  other  property  formerly  belonging  to  the 
family,  cannot  of  itself  be  considered  a  sale  for  any  of  the  necessary 
purposes  sanctioned  by  law. — Kaihur  Singh  and  others  v.  Roop 
Singh  and  others. — N.  W.  Rep.  Vol.  Ill,  p.  4. 

A  mortgagee  acquiring  by  operation  of  law  the  possession  of  an 
estate  mortgaged  by  a  Hindoo  father^  without  the  son's  consent^  is 
bound  to  inquire  whether  the  debt,  on  account  of  which  the  mort- 
gage is  given,  is  legally  a  necessary  one  or  not ;  otherwise  it  will  not 
avail  him  that  the  Court  has,  on  his  application,  declared  the  mort- 
gage foreclosed^  or  conditional  sale  rendered  absolute. — Purmanund 
V.  MuBsummat  Orumba  Koer.^S.  W.  Rep.  for  1864,  p.  143. 

Where  ancestral  property  is  to  be  sold  or  mortgaged,  all  that 
a  purchaser  (or  mortgagee)  has  to  do  is  to  see  that  there  is  sufficient 
pressure  upon  the  estate  to  render  the  transfer  necessary.  The  fact 
of  there  being  a  decree,  an  attachment,  and  proclamation  for  sale  is 
sufficient  pressure. — Sooruj  Koer  v,  Nuckchedee  LauL — S.  W.  Rep. 
Vol.  IV,  C.  R.  p.  72. 

Where  a  mortgage  had  been  effected  by  a  Hindoo  father  in  a 
district  governed  by  the  Mit&kshar&  law,  for  the  purpose  of  saving 
the  estate  from  sale  for  arrears  of  revenue,  held,  on  the  precedent 
of  the  case  of  Hunooman  Persad  Panday,  Privy  Council  Reports, 
Vol.  VI,  p.  393,  that^  as  the  mortgagee  appeared  to  have  acted  in 
good  faith  and  had  lent  the  money  to  prevent  a  former  mortgage 
from  being  foreclosed,  his  mortgage  was  a  good  and  valid  one.  It 
is  a  mistake  to  suppose  that  the  ddcta  in  the  case  of  Hunooman 
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Persad  Panday  only  apply  to  alienations  effected  by  guardians  of 
minora  They  lay  down  the  general  principles  by  which  the  courts 
are  to  be  guided  in  dealing  with  suits  in  which  it  is  sought  to  set 
aside  alienations  made  by  persons  having  a  limited  or  qualified  power 
over  the  estates  they  have  alienated. 

These  are  that  the  power  of  alienating  can  only  be  exercised 
rightly  in  case  of  need,  or  for  the  benefit  of  the  estate,  but  where 
the  charge  is  one  that  a  prudent  owner  would  make  in  order  to 
benefit  the  estate,  the  bond  fide  lender  is  not  affected  by  the  prece- 
dent mismanagement  of  the  estate.  The  actual  pressure  on  the 
estate,  the  danger  to  be  averted,  or  the  benefit  to  be  conferred 
upon  it  in  the  particular  instance,  is  the  thing  to  be  regarded.  If 
the  lender  inquires  into  the  necessity  for  the  loan  and  acts  honestly, 
satisfying  himself  that  the  manager  is  acting  in  the  particular  in- 
stance for  the  benefit  of  the  estate,  the  real  existence  of  a  sufficient 
necessity  is  not  a  condition  precedent  to  the  validity  of  his  charge 
on  the  estate,  nor  is  he  bound  to  see  to  the  application  of  the  money. 
Deotaree  Mohapattur  and  others  v.  Damoodur  Mohapattur  and 
others  *—S.  D.  A.  Rep.  for  1859,  p.  1643.— Eaikes,  Samuels,  and 
Loch,  Judges. 


*  It  is  a  mistake  to  suppose  that  the  dicta  in  the  case  of  Hunooman  Persad  Panday 
apply  only  to  alieoations  effected  by  guardians  of  minors.  They  lay  down  the  gene- 
ral prindples  by  which  the  courts  are  to  be  guided,  in  dealing  with  suits  in  which  it  is 
sought  to  set  aside  alienatiQUS  made  by  persons  having  a  limited  or  qualified  power  over 
the  estates  they  have  alienated. 

These  are  that — the  power  of  alienation  can  only  be  exercised  rightly  in  case  of 
need,  or  for  the  benefit  of  the  estate,  but,  where  the  charge  is  one  that  a  prudent  owner 
would  make  in  order  to  benefit  the  estate,  the  bond  fide  lender  is  not  affected  by  the 
precedent  mismanagement  of  the  estate.  The  actual  pressure  on  the  estate,  the  danger 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the  particular  instance,  is  Uie 
thing  to  be  regarded.  If  the  lender  inquires  into  the  necessity  for  the  loan  and  acta 
honestly,  satisfying  himself  that  the  manager  is  acting  in  the  particular  instance  for  tbe 
benefit  of  the  estate,  the  real  existence  of  a  sufficient  necessity  is  not  a  condition  prece- 
dent to  the  validity  of  his  charge  on  the  estate,  nor  is  he  bound  to  see  to  the  application 
of  the  money. — Remarks  by  the  said  Court. 
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Calcutta,  S.  D.  A.— r/i«  lith  of  May,  18611. 

Present : 
C.  B.  Tpevor,  O.  Lock,  and  C  Steer,  Esqrs.,  Judges. 

Pase  No.  623  of  1858. 
Amekrut  Misskr,  for  Sri-ram  Misser,  (Defendant,)  Appellant, 

versus 
Pabee  Persaud  and  BeHarry  I^aul,  (PlaintiflR^,)  Re-spondents. 

No.  622  of  1858. 

Dabee  Persaud  ^nd  Beharry  Laul,  (Plaintiflfs,)  Appellant^, 

versv^ 

Ameerut  Misser,  for  Sri-ram  Misser  and  others, 

(Defendants,)  Respondents. 

ppld,  OD  a  question  of  the  neoessity  qi  the  Mie  of  aqqefltral  property,  under  the  Mitik- 
shar^  law,  that  the  pnly  prqof  of  necessity  lyaA  the  recital  in  a  hyna-namqh  of  a 
debt  of  Re.  1,000  to  a  zHr-i-peshgee-dar,  which  was  to  be  paid  by  plaio tiffs,  if  they 
widied  to  oomplete  the  sale,  and  tlieir  vendor  failed  to  execute  the  conveyance,  that 
^he  terms  of  this  deed  shewed  no  suqh  pressing  necessity  of  payinent  op  den^and. 

^eld  further  that  only  so  much  of  the  property  should  be  sold  as  is  sufficient  to  meet 
the  claim,  and  that  where  the  whole  of  the  estate  or  a  larger  portion  than  absolutely 
required  fop  this  purpose  is  sold,  it  must  be  shown  by  the  purchaser  to  the  satisfac- 
tion of  the  Court,  that  the  money  required  to  pay  off  the  claim  could  not  be  raised 
otherwise. 

Plaintiffs  sued  to  obtain  possession  of  Mouzah  Chi|k  AjmeeroQ 
J^etgunn^h  Qhiik  Panee,  pnder  a  byna-namah  alleged  to  have  been 
.executed  ])j  l^ohun  IJisser,  father  of  tlje  defendant^  Sri-ram  Misser, 
on  th^  8th  Apgust  lj848,  or  24th  Sraban  1 255  F.  S.  The  terms  of 
that  defd  recited,  t^Jiat  Mohuu  Misser  had,  on  its  execution,  received 
P^  1J300,  and  th^t  h^  agre.ed  .to  complete  the  sale  to  the  plaintiffs 
pf  li^oqzab  Ajmeeree  in  six  months  from  th^t  date,  for  the  sum  of 
]Rs.  5,900  ;  th/^t  if  Mohun  Misser  failed  to  execute  the  deed  of  sale, 
(the  plainti^s,  after  paying  Rs.  1,000,  to  a  zur-i-peshgee-dar  and 
deppsitipg  the  balance  of  Rs.  4,900  with  a  banker  in  Mozufferpore, 
might  jbakp  poase^sipn  of  the  property,  and  the  byna-namah  should 
he  considered  as  a  complete  bill  of  sale  to  them.  Plaintiffs  allege, 
that  they  frequently  wrote  to  Mohun  Misser  to  complete  the  sale, 
and  on  his  failing  to  comply  with  the  terms  of  the  byna-namah. 
Vol.  II.  n 
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they  deposited  Rs.  4,900  on  li\h  of  Assar  1250,  and  paid  Rs.  1,000 
to  the  zur-i-peshgee-dar  on  22nd  idem,  and  that  the  vendor  died 
without  taking  the  money  from  the  banker  with  whom  it  was  de- 
posited,  and  they  now  sue  for  possession  under  the  byna-namab. 

Two  appeals  have  been  preferred,  one  by  the  defendant  on  the 
merits,  and  the  other  by  plaintiffs  objecting  to  so  much  of  the  prin- 
cipal Sudder  Ameen's  order  as  refuses  them  mesne  profits. 

Judgiment — 

It  is  not  denied  that  under  the  Mitikshara  law,  a  father  is  in- 
capable of  selling  ancestral  property  without  the  consent  of  his  son 
then  living,  and  as  it  is  nowhere  pleaded  that  the  property  in  dis- 
pute was  the  self-acquired  property  of  Mohun  Misser,  we  must  con- 
sider it  as  admitted  by  both  parties  to  be  ancestral.  The  question, 
therefore,  for  our  determination  is,  whether  there  was  at  the  time 
such  pressing  necessity  existing  sufficient  to  authorise  Mohun  Misser 
to  sell  the  estate.  The  only  proof  of  the  necessity  is  the  recital  in 
the  byna-namah  of  the  existence  of  a  debt  of  Rs.  1,000  to  a  certain 
zur-i-peshgee-dar,  which  was  to  be  paid  by  the  plaintiffs  if  they 
wished  to  complete  the  sale,  and  their  vendor  failed  to  execute  the 
conveyance.  This  debt  cannot  under  any  circumstances  be  looked 
on  as  a  pressing  necessity ;  for  when  the  byna-namah  was  drawn  up, 
no  immediate  payment  was  demanded.  That  document  provided 
for  the  completion  of  the  sale  in  six  months,  and  then  left  it  at  the 
option  of  the  plaintiffs  to  pay  the  purchase-money  or  not ;  clearly 
indicating  thereby,  that  the  debt  to  the  zur-i-peshgee-dar  was  not  a 
pressing  demand.  It  may  be  further  observed,  that  even  if  there 
had  been  pressure  for  payment  on  the  part  of  the  zur-i-peshgee-dar, 
there  was  no  necessity  for  selling  the  estate.  The  proprietor  could, 
we  think,  have  easily  raised  that  sum  on  a  mortgage  of  the  pro* 
perty,  and  even  if  he  had  been  necessitated  to  make  a  sale,  it  was, 
we  think,  unnecessary  to  sell  the  whole  property.  As  a  trustee,  the 
father  was  bound  to  do  the  best  he  could  for  the  property,  and  if 
the  sale  of  a  portion  were  sufficient  to  meet  the  claim,  a  portion  of 
the  estate  only  should  have  been  sold.  But  it  is  urged,  that  cir- 
cnnistances  may  arise  which  render  the  sale  of  the  whole  estate 
necessary,  though  the  debt  required  to  be  cleared  off  is  comparatively 
small.    We  think,  however,  that  the  proper  rule  in  all  these  cases, 
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keeping  at  the  same  time  in  mind  the  principles  laid  down  by  the 
t^rivy  Council  in  the  case  of  Hunnooman  Pershad  Pandey  is,  that 
only  so  much  of  the  property  should  be  sold  as  is  sufficient  to  meet 
the  claim,  and  that  where  the  whole  of  the  estate  or  a  larger  por- 
tion than  absolutely  required  for  this  purpose  is  sold,  it  must  be 
shewn  by  the  purchaser  to  the  satisfaction  of  the  Court,  that  the 
money  required  to  pay  off  the  claim  could  not  be  raised  otherwise. 
In  the  present  case,  as  there  was  evidently  no  necessity,  we  hold 
the  sale  to  be  invalid^  and,  reversing  the  decision  of  the  Principal 
Sudder  Ameen,  dismiss  the  plaintiffs'  suit,  with  costs.  We  also  dismiss 
the  plaintiffs'  appeal  with  costa— S.  J>.  A.  Dec.,  for  1861,  p.  193. 

Where  it  has  been  found  that,  as  to  certain  portion  of  the  con- 
Bideration^money  of  a  deed  of  sale  of  joint  ancestral  pi'operty,  there 
was  a  legal  necessity,  it  is  a  correct  principle  to  uphold  the  deed  as 
to  that  portion  of  the  land  which  bears  the  same  proportion  to  the 
whole  quantity  conveyed  as  the  money  borrowed  for  the  discharge 
of  the  legal  necessity  bore  to  the  whole  amount  of  the  consideration- 
money. — Raja-ram  Tetuaree  v.  LtUchnidn  Pershad^  B.  L.  Rep. 
vol  IV,  A.  C.  p.  118 ;  and  S.  W.  Rep.  vol.  XII,  U  R.  p.  478. 


According  to  the  Mit^kshar^  a  father  is  not  incompetent  to  sell 
immovable  property  acquired  by  himself. 

Landed  property  acquired  by  a  grandfather  and  distributed  by 
him  amongst  his  sons,  does  not  by  such  gift  become  the  self-acquired 
property  of  the  sous  so  as  to  enable  them  to  dispose  of  it  by  gift 
or  sale  without  the  consent,  and  to  the  prejudice,  of  the  grandsons. 

The  sale  by  a  father  of  ancestral  immovable  property  without 
the  concurrence  of  his  sons  is  not  necessarily  void,  though  it  may  be 
voided,  nnless  the  purchaser  can  show  that  it  was  made,  during  a 
season  of  distress,  for  the  sake  of  the  family,  or  for  pious  purposes. 
In  the  absence  of  evidence  to  the  contrary,  it  must  be  assumed  that 
the  price  received  by  the  father  became  a  part  of  the  assets  of  the 
joint  family ;  and,  therefore,  if  the  son  seeks  the  aid  of  the  Court 
to  set  aside  the  purchase,  he  must  do  equity  and  offer  to  repay  the 
purchase-money,  unless  he  can  show  that  no  part  of  such  purchase- 
money  or  the  produce  of  it  has  ever  come  to  his  hands.—- Jfoclitn- 
gopaul  ThakooT  and  others  v.  Ram-bukhsh  Pandey  and  others. — 
S.  W.  Rep.  Vol.  VI,  p.  71. 
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Calcutta,  H.  C.  A.— The  29th  of  April,  1863. 

Present: 

The  Honoirable  Sir  Barnes  Pedcock,  Kt.  Chief  Justice,  dod 

the  Houorable  L.  S.  Jackson,  J.  B.  Fhear,  A.  Q. 

MacphersoD^  and  Dwarka  Nauth 

Mitterj  Judges, 

kADUOO  Dyal  Singh,  (Plaintiff,)  Appellant, 

versus 

GoLBUR  Singh  &nd  otbera,  (Defendants,)  Respondents. 

tludeft-  the  "MiUkehAT^  Law,  a  son  u  ^ntitl^  t6  recover  from  il  pilrchaaer  from  hU 
father  ancestral  property  improperly  told  by  the  father,  and  in  the  absence  of  pnxif 
of  olrcumfetances  which  would  give  the  purchaaer  an  o^uitable  right  to  compel  a 
refund  from  the  son,  the  latter  would  be  entitled  to  recover  without  refunding  any 
part  of  the  purchase-money. 

But  if  it  is  proved  thai  the  son  got  the  benefit  of  his  share  of  the  purchase-money,  t^ 
-6on  must  refund  his  share  of  the  purchas^-motiey  b^ore  he  ban  recover  his  share  of 
the  property  sold.  And  where  the  purchase-money  has  beeh  applied  to  pay  off  a 
valid  incumbrance  on  the  estate,  the  right  of  the  son  to  recover  will  be  subject 
to  that  of  the  purchaser  to  stand  in  the  place  of  the  incumbrancer. 

The  onus  in  such  c&ses  to  pifove  the  application  of  the  purchase-money  lie!  on  ths 
purchaser. 

This  (Case  was  referred  to  the  Full  Bench  on  the  3rd  of  Decera- 
bier  1867,  by  Kemp  and  Glover  Judges. 

The  Judgment  of  the  Full  Bench  was  delivered  as  follows :— * 

Peacock,  G.  J. — The  question  upon  which  the  opinion  of  the 
Full  Bench  is  asked  is,  whether  under  the  Mitilkshar^  Law  a  son, 
who  recovers  his  ancestral  estate  from  a  purchaser  from  the  father 
upon  proof  that  there  was  no  such  net;essity  as  would  legalize  the 
8ale>  ahd  that  he  never  acquiesced  in  the  alieuatiou,  is  bound  iii 
equity  to  refund  the  putchase-money  before  receiving  possession  of 
the  alienated  property. 

There  Can  be  no  doubt  that,  althbugh  the  word  ''  recovers,"  is 
used  In  this  queistion^  the  meaning  is  whether  under  the  circum- 
stances stated,  k  son  is  entitled  to  recover  except  upon  condition  of 
refunding  the  purchase-money.  Assuming  that  to  be  the  question, 
I  think  the  answer  should  be  that  in  the  absence  of  pro6f  of  drcuoi'* 
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stances  which  would  give  the  purchaser  an  equitable  right  to  com- 
pel a  I'efiiud  frOm  the  son,  the  latter  would  be  entitled  to  Irecover 
without  refunding  the  j^urchase-money  or  any  part  of  it  We  ex* 
press  no  opinidii  as  to  whether  he  would  be  entitled  to  recover  the 
whole  ot  only  hid  share  of  the  estate. 

flavlhg  Boswered  the  question  propounded,  I  think  We  oiight  to 
Add  th&t  if  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
purchase-money  was  cariried  to  the  assets  of  the  joint  estate^  aUd 
that  the  son  had  the  benefit  of  Lis  share  of  it^  he  could  not  recover 
his  shai'e  of  the  estate  without  refunding  his  share  of  the  purchase- 
money.  So  if  it  should  be  proved  that  the  sale  was  effected  for  the 
purpose  of  j^aying  off  a  valid  incumbrance  on  the  estate  which  was 
binding  upon  the  son,  and  the  purchase-money  was  applied  in  free- 
ing the  estate  from  the  incumbrance,  the  purchaser  would  be  en- 
titled to  stand  in  the  place  of  the  incumbrancer,  notwithstanding 
Uie  circumstance  might  be  such  that  the  incumbrancer  could  not 
have  compelled  the  immediate  discharge  of  it ;  and  the  decree  for 
the  recovery  by  the  son  of  the  ancestral  property,  or  of  his  share 
of  it,  as  the  case  might  be,  would  be  good,  but  should  be  subject  to 
the  right  of  the  purchaser  to  stand  in  the  place  of  the  incumbrancer. 

It  appears  to  me,  however,  that  the  onus  lies  upon  the  defend- 
ant to  show  that  the  purchase-money  was  so  applied.  I  do  not 
concur  with  the  ^e^ision  whidh  has  been  referred  to  from  6  Weekly 
Keporter,  page  71,  in  which  it  is  said  that  "  in  the  absence  of  evi- 
dence to  the  contrary  it  must  \}e  assumed  tliat  the  price  received 
by  the  father  became  a  part  of  the  assets  of  the  joint  family."  If 
the  father  was  not  entitled  to  raise  the  money  by  sale  of  the  estate, 
and  the  son  is  entitled  to  set  aside  that  sale,  the  onus  is  on  the  per- 
Bon  who  contends  that  the  son  is  bound  to  refund  the  purchase-money 
before  he  can  Recover  the  estate,  to  show  that  the  son  had  the  bene- 
B't  of  his  share  of  that  purchase-money.  If  it  should  appear  that 
he  consented  to  take  the  benefit  of  the  purcbase-money  with  a 
knowledge  of  the  facts^  it  would  be  evidence  of  his  acquiescence 
in  the  sate. 

I  think  the  case  must  go  back  with  this  answer  to  the  Division 
Bench  which  referred  the  question  to  us,  in  order  that  the  case  may 
be  finally  determined  upon  the  merits  by  that  Bench. — W.  K.  Vol. 
IX,  page  511. 
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tield,  that  in  a  suit  brought  by  a  Hind6  sod,  for  himsolf  and 
On  behalf  of  three  infant  brothers^  to  set  aside  a  sale  of  certain 
ancestral  lands,  which  had  been  made  by  his  father  without  bis  son^s 
concurrence,  tlie  omia  of  proving  that  the  payment  of  the  debtsj 
on  account  of  which  the  property  was  sold,  was  not  a  common  family 
necessity,  was  properly  laid  by  the  District  Judge  upon  the  piain<« 
\iS.^Bdbdji  Sakhqji  v.  Ram  Shet  Pandu  Shet  and  Shdkkcgi  Shiv^i, 
Bomb,  H.  C.  Kep.  Vol.  II,  p.  23. 

In  a  suit  to  recover  possession  of  certain  ancestral  fields  soldi 
during  the  absence  of  the  defendant,  who  was  united  in  interest^ 
by  his  father,  to  the  plain  tifiP,  in  consideration  of  the  money  ad^ 
vanced  by  her,  out  of  her  Stri-dhun,  for  the  purpose  of  building  the 
family  house,  of  which  the  defendant  possessed  himself  after  his 
father^s  death :  Held  that  the  defendant,  by  retaining  possession 
of  the  house,  ratified  the  act  of  his  father,  and  elected  to  take 
the  house  in  lieu  of  the  ancestral  fields,  the  sale  of  which  was  de- 
clared to  be  valid,  and  possession  thereof  given  to  the  plaintiff — ^ 
Gungd  Bdi  Kom  Ndrdyan  Bhatt  Ddtdr  y.  Bdmnd-ji  Abd-ji  Ldtdr* 
Bomb.  H.  C.  Rep.  Vol.  II.  p.  818. 


Calcutta,  H.  G.  A.— June  20th,  187a 

Before  Mr.  Justice  Phear  and  Mr.  Justice  Ainslie« 

Rajah  Ram  :Nabain  Singh  (Plaintiff,) 

versus 

Feetum  Singh  and  others   ( Defendants.  )* 

Where,  in  a  part  of  the  country  the  general  law  of  which  ii  the  MitAfhart^  a«aaloiil 
eziBtii^  with  regard  to  anoestral  immoveable  propert^rf  that  it  is  not  partible  among 
the  memben  of  the  joint  family,  but  descends  from  th^  father  to  his  eldest  boo, 
the  father  cannot  alienate  such  property  without  the  concurrence  of  his  sonj  unlesd 
such  alienation  is  justified  by  family  necessity. 

This  was  a  suit  for  khds  possession  of  Buttunpore  and  other 
mouzas  in  Pergunna  Qundhore,  after  setting  aside  a  bondi  a  letter 
of  assignment,  and  a  potta  for  a  term  of  eleven  years,  executed  by 

*  ReguUur  Appeal,   No.  40  of  1S72,  from  a  decree  of  the  Judge  of  Bhaugulpore, 
dated  the  11th  October  1872. 
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Rajah  Mofaender  Naih  Singh,  the  father  of  the  plaintiff,  on  the 
ground  that  the  property  in  dispute  was  the  ancestral  property  of 
the  plaintiff,  that,  according  to  the  Mitikshar^  law  and  the  custom 
of  primogeniture  which  was  prevalent  in  the  family,  the  plaintiff's 
btber  had  no  right  to  alienate,  and  that,  therefore,  the  plaintiff,  as 
the  eldest  son  and  born  during  life-time  of  his  father,  was  entitled 
to  recover  possession. 

The  Subordinate  Judge  found  that  the  lease,  bond,  and  letter  of 
assignment  formed  parts  of  the  same  transaction  ;  that  the  lease  was 
a  Zur-i-peshgee  one,  but  was  not  such  a  transfer  of  ancestral  property 
by  the  father,  as,  under  the  Mit&ksharii  law,  would  entitle  the  son 
to  sue  for  cancellation  thereof,  and  that  the  loan  under  the  bond 
was  a  bondjide  transaction.  He  held  that  the  bond  and  lease  could 
not  be  interfered  with.     He  accordingly  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

The  judgment  of  the  Court  was  delivered  by  Phear,  J. — 

With  regard  to  the  principal  issue  of  fact  in  this  case,  we  concur 
in  the  finding  of  the  lower  Court.  It  appears  to  us  that  the  granting 
of  tl>e  ticca  potta,  and  the  execution  of  the  bond,  were  but  two  steps 
in  one  transaction  by  which  the  plaintiff's  father  secured  to  the  bond- 
holder at  least  the  repayment  of  the  interest  stipulated  for  in  the 
bond,  by  means  of  the  rents  reserved  in  the  ticca  lease. 

I  therefore  think,  not  only  that  the  original  transaction  was 
a  transaction  having  the  character  of  a  mortgage,  a  transaction  which 
had  for  its  purpose  at  any  rate  to  secure  to  the  bond-holder  the  pay- 
ment of  the  interest  due  on  his  bond,  but  also  that  the  ticca  itself 
was  a  grant  of  a  very  beneficial  character  to  the  grantee ;  so  that  the 
grant,  independently  of  its  forming  part  of  the  mortgage  transac- 
tion, would  be  an  incumbrance  upon  the  estate.  In  other  words 
the  incumbrance  effected  by  the  assignment  of  the  ticca  rent  to 
secure  the  payment  of  the  interest  on  the  bond  was  increased  by 
reason  of  the  inadequacy  of  that  rent.  With  this  view  of  the  facts 
at  the  case,  it  remains  to  be  considered  whether  the  plaintiff  had 
a  right  to  ask  for  possession  and  enjoyment  of  the  property  free  of 
these  incumbrances  which  his  father  had  put  upon  it. 

Thus  we  come  to  the  question  whether  the  father  held  and 
enjoyed  the  property  with  the  incidental  power  of  alienating  or 
incumbering  it  as  against  his  successors. 
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It  IS)  perhaps  sompwhi^t  unfortunate  that  do  issue  of  fact  was 
distinctly  raised  in  the  Court  below  for  the  purpose  of  ascertainiiig 
the  nature  of  the  father's  proprietary  right  in  this  property.  But 
we  ha^e  it  asserted  in  the  plaint,  and  nut  contradicted  hj  the  de- 
fendants, that  the  property  in  question  liad  descended  to  the  plain- 
tiff's father  from  his  father.  It  was  therefore  in  the  hands  of  the 
plaintiff's  father  an  ancestral  property  as  distinguished  from  a  selfr 
acquired  property;  and  its  incidents  and  the  rules  which  wonid 
govern  its  descent,  would  therefore  be  those  prescribed  by  the  genc^ 
ral  law  of  the  land  in  that  part  of  the  country,  nauiely^  l\y  the 
Mit&kshari  law,  excepting  sp  far  as  that  might  be  controlled  or 
overridden  by  the  operation  of  an  established  custom  or  other 
special  authority^  And  in  the  absence  of  any  siich  ei^ceptional 
disturbing  force,  J  need  hardly  say  that  qne  of  the  incidents  nf  an- 
cestral property  in  the  hands  of  the  father  (as  I  have  just  ol>^erved 
this  property  was)  would  be  that  he  wQuld  have  no  power  of  aliens 
tion  or  of  incumbering  a^  against  any  members  pf  %l\e  family  who 
were  joint  with  him  in  respect  of  hi^  property. 

Now,  admittedly,  thp  present  plaintiff  W4S  born  during  the 
life-time  of  his  father  and  while  the  father  had  this  property  ;  and« 
therefore,  by  the  Mit&ksharfi  law,  if  it  operated  uncontrnlled,  the 
plaintiff  immediately  becaTne  joined  with  his  father  as  regards  right 
to  his  ancestral  property,  and  any  alienation  or  incumbrance  which 
the  father  at  any  time  should  make  without  his  concurrence  would 
be  void  as  against  him,  unless  it  was  justified  by  family  necessity. 

.  In  this  way  I  think  we  have  reached  a  point  in  the  case,  at 
which  we  must  enquire  whether  there  has  been  any  establisl^ed 
custom  or  any  other  established  authority  proved  such  a^  had  the 
effect  of  overriding  the  general  law,  the  Mitil)(shar&  law*  which 
otherwise  would  govern  the  incidents  and  descents  of  this  property. 

Some  such  custom  or  authority  has  been  made  out  to  a  certain 
extent,  or  rather  we  must  take  it  that  there  is  in  this  case  some- 
thing of  the  kind  active.  For  the  plaintiff  in  his  plaint  asserts 
that  this  property  is  impartible  amongst  the  members  of  the  joint 
family,  and  descends  from  the  hands  of  the  father  to  those  of  the 
eldest  son,  if  he  has  sons,  and  so  on  :  in  other  words  that  it  is  not 
ill  any  form  divided  or  distributed  amongst  the  members  of  the 
joint  family.     The  defendant  does  not  deny  this,  and  consequently 
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vfe  must  take  that  as  a  fact  in  the  case.  If  then  the  custom  or 
authority  has  this  effect,  and  so  far  controls  the  general  law,  but 
does  not  go  further,  there  must  still  remain  the  other  incidents,  one 
amongst  others  is  that  the  holder  of  the  property  cannot  alienate 
any  portion  of  it,  excepting  for  a  family  necessity,  without  the  con- 
sent of  all  the  members  of  the  joint  family.  It  seems  to  me  that 
in  arriving  at  this  position,  we  have  the  authority  of  the  Privy 
Council  expressed  in  several  judgments;  in  particular  it  is  expressed 
in  the  judgment  in  the  case  of  Sree  Rajah  Yaunmula  Venkaya- 
mah  V.  Sree  Rajah  Yaunmula  Boochia  Vankondara,^  Another 
case,  in  which  the  like  doctrine  has  been  lately  enunciated  by  a  judg^ 
ment  of  this  court,  is  Maharani  Bira-nath  Koer  v.  Bahoo  Ram- 
navayan  Sinig.-^ 

It  appears  to  me  then,  on  the  facts  with  which  we  have  to  deal» 
that  we  must  take  the  property  which  is  the  subject  of  suit  to  have 
been  ancestral  property,  which  descended  with  the  joint  family  in 
the  ordinary  way,  subject  to  the  effect  of  an  established  custom  in 
regard  to  its  partibility  amongst  the  existing  joint  membei-s  of  the 
family ;  and  in  this  view  of  the  facts  it  is  evident  that  the  father 
had  no  power  against  his  son^  who  was  unquestionably  joint  with 
him  as  regards  this  property,  to  alienate  or  iocumber  the  estate, 
excepting  upon  a  justification  of  a  family  necessity.  No  such 
ground  justifying  the  fathers  deeds  of  21st  and  22nd  Asar  (I3th  and 
14th  July)  has  been  even  attempted  to  be  proved. 

The  result  to  my  mind  is  that  the  plaintiff  is  entitled  to  have 
it  declared  that  the  two  deeds,  the  ticca  potta  and  the  bond  of  the 
2l8tand  22nd  of  Asar  had  the  efffect  of  placing  an  incumbrance  on 
the  estate,  and  that  the  plaintiff  was  entitled  to  have  possession  of 
the  property  at  the  time  of  his  fkther's  death  free  from  that  incum- 
brance. The  plaintiff  must  have  his  costs  in  both  the  courts. — Ap* 
peal  alloived. — B.  L  Rep.  vol.  XI,  p.  397. 


•  18  Moor.,  I.  A.,  338 
t  8  B.  L.  13L.  P.  C,  13  ;-12  Moor.  I.  A.,  523. 
Vol.  il 


Digitized  by  VjOOQIC 


90  PRECEDENTS  OF  [Book  i. 

Agra,  S.  D.  k.^The  SO<A  of  January,  1862. 

Present : 

JU,  R.  Gubbins,  Esq.  and  A.  Ross,  Esq.,  Judges. 

Oas«  No.  147  of  1861. 

TiRBETKEE  DoOBEY  and  others,  (Plaintiffs,)  Appellants, 

versus 

JuTTA  Shunkur,  and  Ram  Kullee  his  wife, 

(Defendants,)  Respondents. 

Hel4y  following  the  recorded  opinion  of  the  Hindoo  Law  Officer,  that  a  father,  who 
after  dividing  his  property  among  the  sons  by  a  first  marriage,  retaining  a  main- 
tenance for  himself^  afterwards  remarries  and  acquires  fresh  property,  exceeding  his 
former  property  in  value,  is  competent  to  transfer  the  property  thus  remaining  and 
acquired,  to  his  second  wife,  provided  that  it  is  done  for  ihe  ben^t  of  the  tsMc  fry  the 
second  marriage. 

TiRBETNEE  and  others,  plaintiffs,  arc  soas  and  grandsons  bj  a 
first  marriage  of  Jutta  Sliunkur,  the  first  defendant,  and  the  second 
defendant.  Ram  EuUee,  is  Jutta  Shunkur's  Tvrife  by  a  second  mar-> 
liage,  Jutta  Shunkur  has  transferred  to  Ram  Kullee  considerable 
property  belonging  to  him ;  and  his  issue  by  the  fijst  marriage  con* 
test  his  right  to  do  so,  and  sue  to  set  the  transfer  aside. 

It  appears  that  before  contracting  the  second  marriage,  Jutta 
Shunkur  divided  his  property  among  his  two  son&  by  his  first  mar-» 
viage,  retaining  a  moderate  share  foe  hi&  own  use.  After  so  doings 
he  married  Ram  Kullee,  and  has  bad  a  son.  by  her ;  and  plaintiffs^ 
appellants,  represent  that  the  property  which  he  has  now  transferred 
to  her,  comprising  the  reserved  share  of  his  former  estate^  and  other 
property  since  acquired  by  him^  exceeds  that  which  by  the  former 
division  is  assigned  to  them. 

The  transfer  to  Ram  Kullee  was  made  in  this  manner.  Ram 
Kullee  sued  her  husband^  and  he  confessed  judgment ;  and  subse-^ 
quent  thereto,  the  son  by  the  second  marris^e  was  born. 

The  Moonsiff  who  first  decided  the  case^  passed  a  decision  in 
favor  of  plaintiffs,  based  on  an  opinion  given  by  the  Hindoo  Law 
Officer,  that  the  father  could  not  thus  alienate  the  property  in  favor 
of  his  second  wife,  to  the  injury  of  his  sons  by  the  first  marriage. 
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Oa  appeal  to  the  Priucipal  Sadder  Ameen,  it  was  urged  by  tbe 
<)efendants>  that  the  transfer  had  been  made  for  the  benefit  of  the 
issue  expected  by  the  second  marriage,  which  issue  had  actually 
resulted,  a  son  being  born  and  alive  when  the  plaintiffs  commenced 
their  action.  The  Principal  Sadder  Ameen  then  consulted  the 
fiindoo  Law  Officer  agaio,  enquiring  whether  the  transfer^  if  made 
for  the  benefit  of  the  issue  by  the  second  marriage,  were  lawful  or 
not  ?  which  question  the  Hindoo  Law  Officer  answered  in  the  af- 
firmative :  and  thereupon  the  Principal  Sadder  Ameen  reversed  the 
Moonsifi's  decision)  and  decreed  for  the  defendants. 

Plaintiffs  now  prefer  a  special  appeal  on  the  ground,  that  there 
existed  no  issue  of  the  second  marriage  when  the  disputed  transfer 
was  made ;  and  further,  that  the  decree  obtained  by  Ram  KuUee, 
contained  no  specification  that  it  was  for  the  benefit  of  her  issue. 

Judgment-^ 

We  have  referred  the  question  put  by  the  Principal  Sudder 
Ameen  to  the  Hindoo  Law  Officer,  and  we  find  that  it  correctly  re« 
presents  the  facts  of  the  case.  And  we  see  no  reason  to  question 
the  correctness  of  the  answer  given,  or  of  the  decision  thereon  found- 
ed. We  attach  little  importance  to  the  objections  taken  in  special 
appeal.  For  at  the  present  time,  the  transferer^  transferee,  and 
their  sod^  are  all  alive;  and  if  the  speical  appeal  exceptions  were  ad- 
mitted, and  the  transfer  admitted  under  the  Hindoo  La w^  (as  decla* 
red  in  the  second  bywustha,)  a  new  transfer  could  at  once  be  made, 
which  would  be  equally  injurious  to  the  plaintiffs,  appellants.  We 
accordingly  affirm  the  decision,  and  dismiss  the  special  appeal  with 
costs.— Agra  S*  D»  A,  Dec.  for  1862,  p»  71. 
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Madras,  S.  D.  A,— The  6th  of  January,  I86;i. 

Javav  Pari,  Special  Appellant, 

veraxia 
Jakee  Pari,  Special  Respondent. 

Bf>ecial  Appdal  No.  121  of  1861. 

The  plain tiflf  and  defendants  in  this  case  are  brothera.  The  for- 
mer sued  for  the  recovery  of  a  third  share  of  that  part  of  the 
family-estate  which  had  been  reserved  in  1842  as  the  share  of  their 
deceased  father  on  division  taken  place  between  the  father  and  the 
sons.     The  father  himself  died  in  the  year  1857. 

The  first  defendant  pleaded  that  the  father  had  from  motives 
of  affection  and  gratitude  for  kindness  shown  to  him  in  his  declining 
years,  bestowed  his  shai-e  upon  th6  second  defendant  in  the  year 
1848,  and  that  the  first  defendant  is  nofv  in  possession  in  virtae  of  a 
sale  executed  by  second  defendant  in  1857.  The  second  defendapt 
himselfj  in  a  separate  answer,  acknowledged  the  truth  of  this  state- 
ment. 

The  District  Moonsiff  was  of  opinion  that  the  gift  of  his  share 
by  the  father  to  second  defendant  was  illegal,  and  that  the  three 
brothers  were  entitled  to  divide  the  share  of  their  deceased  father 
into  equal  portions.  He  accordingly  gave  judgment  for  the  plaintiff 
with  costs  \  and  this  decision  was  confirmed  in  a{>peal  by  the  P.  S. 
Ameen. 

The  first  defendant  preferred  a  special  appeal  against  this  latter 
judgment* 

On  the  case  coming  on  for  hearings  it  became  apparent  that  the 
decision  depended  on  a  point  of  Hindoo  law  which  had  been  suffi- 
ciently considered  by  the  lower  courts.  The  foUwing  question  was 
accordingly  proposed  to  the  law  officers  of  the  Sudder  Court 

"  A,  the  father  of  three  sons,  B,  C,  and  D,  divides  his  property 
with  them,  reserving  a  share  to  himself.  Can  A  subsequently  bes- 
tow the  share  thus  reserved  upon  B,  to  the  exclusion  of  C  and  D  ? 
and  after  A*s  death  is  B  entitled  to  the  property  thus  bestowed 
upon  him  by  the  father,  or  are  C  and  D  also  entitled  to  the  shares  ? 

To  this  question  the  Pundits  returned  the  following  answer. 
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As  a  divisioQ  between  father  and  sons  annihilates  the  latter's 
right  in  the  property  of  the  former,  the  father  is  competent  to 
alienate  his  share  to  any  person  whatever,  and  his  sons  have  no 
right  to  object  thereto. 

*  For  this  reason,  B,  referred  to  in  the  question,  is,  after  the 
demise  of  A,  entitled  to  the  property  bestowed  upon  him  by  A ; — C 
and  D  are  not  entitled  to  share  in  it 

Authority, 

Vijnaneswariyum  Tajnavulcya  says  :  "But  effects  which  have 
been  given  by  a  father  or  by  the  mother  belong  to  him  on  whom 
they  were  bestowed. 

The  law  officers  having  thus  pronounced  an  opinion  in  favor 
of  the  validity  of  the  gift,  by  which  the  share  of  the  father  was 
conferred  upon  the  second  defendant,  to  the  exclusion  of  the  other 
brothers,  the  Sudder  Court  proceed  to  reverse  the  decision  of  the 
lower  Courts,  and  dismiss  the  claim  of  plaintiff  with  alll  costs  of 
Buit.*— Mad.  S.  D.  A.  Dec.  pp.  1  and  2. 

Moveables  given  to  a  relation  from  affection,  cannot  be  claimed 
again. — ML  Murooat,  v.  Kulgundas, — Borr.  Rep.  Vol.  I,  p.  284.— 
Norton's  Leading  Cases,  Part  IL  p.  316. 


Madras,  S.  D.  A,— The  2Uh  of  October,  1860. 

MuTTU-MARBN,  Special  Appellant, 

versus 

Lakshmi,  Special  Respondent. 

A  father  is  not  competent  to  alienate  his  immovable  property,  whether  ancestfxU  or 
ulf-acquired^  to  ike  prejudice  of  hi»  80m,  except  under  urgent  necemty. 

The   suit   has   been   brought   for   recovery   of  land  assigned  to 
plaintiff  in  183i  by  Vira-muthu  Reddi   the   father   of  the   first  and 


*  See  the  Yyavatthdi  with   the  authorities  and  annotations  relative  to  the  above  in 
Vol.  I. 
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third  defendants  and  the  husband  of  the  second.  The  District 
Mooiisiff  discredited  the  evidence  adduced  by  the  plaintiff  and  dis^ 
missed  the  suit. 

The  P.  S.  gave  a  decree  for  plaintiff.- 

Judgment— the  Court  (present  Strange  and  Ferere)  remark 
that  by  Hindoo  law,  the  father,  Vira-muthu  Reddi  was  not  compe- 
tent to  alienate  his  immovable  property^  whether  ance$tml  or  adf" 
acquired,  to  the  prejudice  of  his  sons.  The  first  and  third  defend- 
ants and  the  husband  of  the  second  defendant,  it  may  be  gathered, 
were  minors  at  the  date  of  the  assignment. 

Such  being  the  case^  their  father  could  only  make  the  assign- 
ment to  the  destruction  of  their  rights  under  urgent  necessity,  and 
no  such  necessity  has  been  shewn.  That  they  subsequently  con- 
sented to  the  plaintiff's  enjoyment  of  the  land  under  a  title  adverse 
to  their  own  does  not  appear.  The  occupation  of  Samigan  during 
their  father's  life-time  would  disclose  no  such  title  to  them,  neither 
would  the  subsequent  occupation  by  their  brother  Kuppan.  The 
registry  has  up  to  this  day  remained  unchanged  and  the  public  evi- 
dence of  title  has  thus  continued  in  themselves. 

The  Court  are,  therefore,  of  opinion  that  the  plaintiff's  title  is 
an  invalid  one,  and  in  reversal  of  the  decree  of  the  P.  S.  Ameen, 
they  resolve  to  dismiss  the  suit  with  costs. — Mad.  S.  D.  A.  Dec.  for 
1860,  pp.  227,  228.  See  the  fourth  edition  of  Strange's  Hindoo 
Law  by  J.  D.  Mayne,  Esq.,  p.  863. 

A  Hindti  having  male  issue  cannot  alienate  any  of  the  ances- 
tral property.  Tandava-roya  Gaunden  v,  Tandova-roya  Qaundan. 
Mad.  S.  D.  Dec.  12th  February  1859,  p.  *0.—Vide  Ibid.,  p.  362.  . 

Under  the  Benares  law  a  man's  immovable  property,  though 
self-acquired,  is  not  within  his  power  of  disposal  so  absolutely  by 
gift  in  his  life-time  as  to  enable  him  to  give  it  to  one  son  or  grand- 
son in  exclusion  of  the  rest. — Malia  Sookh  v.  Budree.  N.  W.  Rep. 
Vol.  I,  p.  108. 
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Pbivy  Council.* 
The  25^,  26«A,  27^fe,  *  "i&th  of  June,  1862. 

Nana  Narain  Rao  Appellant,  and  Hdree  Punth 

Bhao^  Sree  Newas  Rao  and  Bulwunt  Rao 

Respondents. 

On  appeal  from  the  Sudder  Deusanny  Adaivlut,  North-West 
Provinces y  Agra. 

By  the  Hindoo  law  as  admiuifitered  in  the  North-West  Provinces,  a  Hindoo  has  power 
to  make  a  testamentary  disposition  in  the  nature  of  a  Will. 

A  disputed  Will,  made  by  a  Hindoo,  disposing  of  self -aoquired  estate  among  his  family, 
established. 

Chaiges  of  fraud,  forgery  and  perjui^  having  been  made  by  the  Respondents  against 
the  Appellant,  the  party  who  propounded  the  Will,  costs  of  the  Courts  in  India,  and 
upon  appeal  to  England,  W€tr9y  upon  reversal  of  the  decree  of  the  Stidder  Court,  or- 
dered to  be  paid  by  the  Respondents. 

Lord  Kingspown  :— 

The  question  in  the  original  appeal  in  this  case  is  as  to  the 
genoineness  of  an  instrument  alleged  by  the  Appellant  to  be  the  Will 
of  Ram  Chunder  Punth,  deceased,  the  father  of  the  Appellant  and 
respondents ;  the  Appellant  bieng  the  eldest  son,  and  the  Respondents 
the  two  younger  sons,  of  the  alleged  Testator.  The  Zillah  Court  of 
Cawnpore  decided  in  favor  of  the  will.  The  Sudder  Adawlut  of  the 
Nrarth-West  Provinces  reversed  that  decision,  but  held  that  certain 
property  which  the  Respondents  alleged  to  be  a  part  of  their  father's 
estate  belonged  to  the  Appellant 

Against  the  decision  on  this  pointy  and  against  a  determination 
of  the  Court  with  respect  to  the  amount  of  the  alleged  Testator's 
property,  with  which  the  Appellant  is  to  be  charged,  there  is  a  cross- 
appeal  by  the  Respondents. 

Ram  Chunder  Punth  in  his  life-time  was  Sooba-dar,  an  oflScer 
of  rank  and  distinction,  in  the  service  of  the  MahO'-rajah,  the  ex- 
Peishwa.  He  had  accumulated  a  large  property,  and  had  invested 
some  part  of  it,  not  very  considerable  in  proportion  to  the  whole,  in 
the  purchase  of  land. 

*  Present : — ^Members  of  the  Judicial  Committee, — The  liight  Hon.  Lord  Kingsdown, 
the  Right  Hon.  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Lord  Justice  Turner,  and 
the  Right  Hon.  Sir  Edward  Ryan. 

Ataenars  :'-Th9  Right  Hon*  Sir  Lawrence  Peel,  and  the  Right  Hon.  Sii' James 
W.  Colvile. 
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He  had  two  wives,  three  sons^  and  at  least  one  daughter.  He 
had  a  residence  at  Bithoor,  and  he  had  a  smaller  house — a  Bunga* 
low,  as  it  was  termed  by  one  of  the  Respondents'  Counsel^  at 
Cavnipore — at  the  distance  of  about  ten  miles  from  Bithoor. 

There  seems  nothing  in  this  Will  which  to  Engh'sh  notions 
would  appear  unreasonable.  The  eldest  son  was  to  maintain  the  rank 
and  position  of  the  family ;  he  had  issue  which  the  younger  sons 
(who  had  arrived  at  the  age  of  manhood  and  appear  by  the  Will  to 
have  wives)  had  not,  and  the  provision  seems  to  be  such  as  a  pru- 
dent Testator  might  be  supposed  very  likely  to  make  who  was  in- 
clined to  found  a  family. 

The  evidence  in  support  of  the  Will  is  singularly  strong. 

We  think  the  circumstances  of  the  case  are  strongly  in  favour 
of  the  Will.  It  contains  such  a  disposition  of  his  property  as  it  was 
extremely  probable  that  the  Testator  should  make,  and  extremely 
unlikely  that  the  Appellant  should  introduce  into  a  forged  instru- 
ment. The  Testator  was  of  great  age.  He  had  placed  his  eldest 
son  in  his  place  with  respect  to  the  management  of  all  his  affairs 
in  his  life-time.  He  might  very  naturally  desire  to  keep  together 
in  his  family  the  wealth  which  he  had  acquired  by  his  own  exertioos, 
and  to  prevent  its  dispersion  by  division  amongst  his  sons.  His 
eldest  son  had  issuOj  his  other  sons  had  none  ;  and  he  had  the  ex- 
ample of  his  master,  the  Peiahwa,  to  follow,  who  had  adopted  a 
son  and  made  a  Will  in  his  favour.  The  witnesses  in  favour  of  the 
Will  are  in  general  less  open  to  exception  than  is  usual  in  Indiaa 
cases,  and  some  of  them  entirely  unexceptionable.  The  ZiUak 
Judge  who  has  seen  them  has  come  to  an  opinion  in  favour  of  the 
Will,  and  appears  to  doubt  whether  the  opposition  to  it  is  really 
the  spontaneous  act  of  the  Respondenta 

Their  Lordships  are  of  opinion,  that  the  reasons  assigned  by 
the  Sudder  Court  for  its  judgment  are  quite  unsatisfactory.  The 
view  which  they  take  of  the  original  appeal  makes  any  consideration 
of  the  cross-appeal  unnecessary.  It  must  of  course  be  dismissed. 
They  must  humbly  advice  Her  Majesty  to  reverse  the  decree  of  the 
Sudder  Court  on  the  original  appeal,  and  to  restore  that  of  the 
ZiUah  Court ;  and  considering  that  the  Respondents'  case  is  founded 
on  an  allegation  of  fraud,  perjury  and  forgery,  which,  in  their  Lord- 
ships* opinion,  fails,  they  think  they  cannot  do  justice  without  ad- 
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visiog^  thai  tlie  Respondeuts  should  be  ordered  to  pay  all  the  costs  of 
the  suit  in  both  the  Courts  below,  and  of  both  the  appeals  to  Her 
Majesty.— Moore's  ludian  Appeals,  Vol.  IX,  pp.  96—99^  102,  103, 
122,  and  123. 

Uader  the  Mit^kshar^  Law,  a  father  can  dispose  of  his  self- 
acquired  property  movable  and  immovable,  at  his  own  will,  and  he 
can,  by  will,  make  an  unequal  distribution*  of  the  same  amongst 
his  heirs. — Bawa  Miaaer  father  and  guardian  of  Mukond  Loll 
Miaser,  minor,  and  others  (Defendants)  Appellants,  v.  Rajah 
Biahen  Perkask  Narain  Singh,  (Plaintiff,)  Respondent.f— S.  W.  R. 
Vol.  X,  p.  287. 


Pbivy  Council.— TAe  VJth  May  1873. 

Present : 
Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  Sir  Robert  P.  Collier,  and 
Sir  Lawrence  PeeL 

On  Appeal  from  the  High   Court  of  Judicature  at    Fort 
WiUiam  in  Bengal.^ 

Bajah  Bishen  P£Rka.sh  Nabain  Singh, 

versus 

Bawa  Misser  and  others. 

Und«r  the  Hiihila  law,  self -acquired  property  cau  be  given  by  its  owner  at  hia  pleasure. 

The  Mit&kshar&  law  requires  the  son's  consent ;  but  the  fact 
of  the  son's  being  in  debt  does  not  incapacitate  him  from  consenting. 

The  facts  of  this  case  and  the  law  which  arises  upon  them  may 
be  very  shortly  stated.  Dabee  Dutt  Misser,  shortly  before  bis  death, 
executed  an  instrument,  whereby  he  gave  to  his  only  son,  who  was 
considerably  in  debt  at  that  time,  his  ancestral  property.  His  self- 
acquired  property  he  gave  to  his  grandsons  and  to  bis  then  secoud 

*  See,  however,  the  Chapter  on  Partition  by  a  father  oi  his  self-aoquired  property. 
+  Decided  by  Kemp  and  £.  Jackwn  J,  •/.,  on  the  2l8t  of  August  1868. 
t  Fh>m  the  judgment  of  Kemp  and  E.   Jackson,  J.  J.,  in  R^ular  Appea],  Ko.  83 
oi  1868,  decided  21st  August  1868.-10  W.  R.,  287. 

Vol.  II.  13 
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wife,  afterwards  bis  second  widow.  At  the  same  time  he  made  his 
son  the  guardian  of  these  grandsons  during  their  minority.  It  was 
contended  in  the  first  place  that  he  had  no  right  to  make  this  dis* 
position  of  his  property,  and  secondly  that  this  deed  was  fraudulent; 
the  intention  of  Dabee  Dutt  being  that,  although  «poa  the  face  of 
the  d6ed  the  property  was  given  to  the  grandsons,  it  should  really 
belong  to  the  sou,  and  that  the  transaction  was  not  a  real  but  a  color- 
able one.  The  Principal  Sudder  Ameen  appears  to  have  adopted 
this  view,  but  their  Lordships  are  of  opinion  that  there  was  no  suffi- 
cient evidence  to  support  it.  The  only  evidence  at  all  pointing  in 
the  direction  of  that  finding  would  be  that,  after  the  death  of  Dabee 
Dutt,  the  son  remained  in  possession  of  the  property,  but  inasmuch 
as  the  grandsons  were  minors  and  he  was  appointed  their  guardian^ 
that  possession  was  not  inconsistent  with  the  deed. 

The  High  Court  reversed  the  decision  of  the  Principal  Sudder 
Ameen,  finding  that  the  transaction  was  a  real  one  and  not  merely 
a  colorable  one,  a  finding  in  which  their  Lordships  concur. 

It  only  remains  then  to  be  decided  whether  or  not  by  law  Dabee 
Dutt  was  enabled  to  make  this  disposition  of  his  property.  The 
transaction  occurred  within  the  MithiU  District,  and  the  MithiU 
law  would  prevail.  Of  that  law  the  principal  authority  is  the  Vi- 
v^da  Chintfimani,  in  which  it  is  laid  down  in  v^ery  plain  terms, 
without  qualification,  that  self-acquired  property  can  be  given  by 
its  owner  at  his  pleasure,  and  subsequently  it  is  stated  that  "the 
father  has  full  dominion  over  the  property  of  his  father,  which, 
being  seized,  is  recovered  by  his  own  exertions,  or  over  that  which 
is  gained  by  him  through  skill,  valour,  or  the  like.  He  may  give 
it  away  at  his  pleasure,  or  he  may  distribute  it."  In  their  Lord- 
ships' view  this  dictum  would  apply. 

But  it  has  been  argued  that,  under  the  Mitdkshar^  law,  the 
father  could  not  dispose  of  the  property  away  from  his  son  without 
the  son's  consent.  The  MitAksharfi  law  appeal's  to  be  referred  to 
undoubtedly  by  the  learned  judges  of  the  High  Court  as  applying 
to  this  case.  But  assuming  (what  it  is  not  necessary  to  decide,)  that 
the  Mitdkshard  law  applied,  and  assuming  the  Mit&kshar£  law  only 
to  admit  of  the  father  making  such  a  disposition  with  the  consent 
of  his  son,  in  this  case  the  consent  of  the  son  was  given.  It  was 
indeed  argued  that  because  the  son  was  in  debt  he  could  not  con- 
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sent,  but  their  Lordships  are  of  opiniod  that  there  is  no  foundation 
for  that  argument.  The  consent  of  the  son  was  given,  and  in 
either  view  Dabee  Dutt  exercised  a  power  which  by  law  appertained 
to  hira. 

On  these  grounds  their  Lord.ships  are  of  opinion  that  tho  de- 
cision of  the  court  in  India  was  right,  and  that  this  appeal  must  be 
dismissed  with  costs,  and  will  humbly  advise  Her  Majesty  to  this 
effect— S.  W.  R.  Vol.  XX,  p.  137. 


There  is  distinction  between  ancestral  and  self-acquired  pro- 
perty under  the  Mit&kshard  law  with  regard  to  a  father's  right  to 
dispose  of  it.  The  fact  of  being  an  out-caste  would  not  prevent 
him  from  exercising  his  rights  as  he  might  otherwise  have  done.* 
Ojodfiya  Persaud  Singh,  v.  Ram  Sum  and  others.— S.  W.  R  . 
Vol.  VI,  p.  77. 


Toofanee  Singh,  who  with  his  only  son  Jugdeep  Narain  formed 
a  joint  Hindu  family  subject  to  the  Mitakshari  law,  executed  in 
favour  of  Deen-dyal  Laul,  a  bond  whereby  he  professed  to  pledge 
certain  family  property  .as  security  for  the  repayment  of  money  ad- 
vanced to  him  by  Deen-dyal.  Default  being  made  in  repayment  of 
the  loan  when  due,  Deen-dyal  brought  a  suit  on  the  bond  against 
Toofanee  Singh,  and  obtained  a  decree  for  the  amount  secured  there- 
by, but  not  for  the  sale  of  the  property.  In  execution  of  this  decree, 
Deen-dyal  attached  and  caused  to  be  sold  the  right  title  and  interest 
of  Toofanee  Singh  in  certain  other  family  property  not  covered  by 
the  bond,  and  himself  became  the  purchaser  thereof,  and  took  ex- 
clusive possession  of  the  whole  of  tho  property.  Jugdeep  Narain 
then  brought  a  suit  against  Deen-dyal  and  Toofanee  Singh  to  recover 
possession  of  the  property  purchased  by  the  former  on  the  ground 
that  he  and  his  father  having  been  members  of  a  joint  Hindu 
family  under  the  Mit&kshard  law,  the  purchaser  of  the  father's 
rights  and  interests^ could  obtain  nothing;  and  that  no  legal  neces- 
sity existed  for  the  loan. 

*  See  the  Rule«  respecting  Excliuion  from  luberltauce,  aud  the  precedents  &c.,  iela> 
tive  thereto. 
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Held  that  Toofanee  Singh  had  no  individual  right  to  any  por- 
tion of  the  property  which  he  could  pass  to  a  third  person,  and, 
therefore,  Jugdeep  Narain  was  entitled  to  hav^  the  alienation  set 
aside,  and  recover  possession  of  the  property.  If  the  judgnient 
creditor  had  got  a  decree  for  the  sale  of  the  property  pledged  by 
the  father's  bond,  and  executing  such  decree  had  sold  and  bought 
the  property,  he  would  have  been  entitled  to  insist  on  a  partition 
of  the  property  between  the  father  and  the  son*  before  it  was  deli* 
vered  back.  Further,  if  the  judgment  creditor,  even  under  the 
money  decree^  could  show  in  a  regular  suit  that  there  was  no  pro- 
perty belonging  ta  the  father  which  he  could  find  or  reach  other 
than  that  in  which  the  father  was  jointly  interested  with  his  son  as 
a  Mit^kshar^  family,  ho  would  have  a  right  to  insist  on  such  a 
partition  as  would  enable  him  to  satisfy  his  decree  in  execution. 
Or  if  there  had  been  anything  amounting  to  a  voluntary  rq)re8en- 
tation  by  the  father  of  his  having  any  right  and  interest  in  the 
property,  or  any  representation  of  fact  made  by  him  in  order  to 
induce  Deen-dyal  to  advance  the  money,  it  would  give  rise  to  an 
equity  between  him  and  the  creditor  such  as  would  entitle  the  latter 
to  call  on  the  former  to  divide  the  property  with  his  son>  so  as  to 
make  the  share  of  Toofanee  available  by  the  creditor  to  the  extent 
of  the  loan. — Jugdeep  Narain  Singh  (Plaintiflf)  Appellant  v, 
Deen-dyal  Laul  and  Toofanee  Singh,  (Defendants,)  Bespondents. 
B.  L.  R.  Vol.  XII,  p.  100 ;  S.  W.  R  Vol.  XX,  p.  174.  Maha-bee^* 
Pershad  v.  Ram-yad  Singhf  distinguished. 

In  a  suit  by  four  sons^  members  of  a  joint  family,  for  deter- 
mination of  right  of  partition  of  family  property  which  had  been 
mortgaged  by  their  father  as  security  for  a  loan,  and  had  been  sold 
in  execution  of  a  decree,  the  father  being  still  alive,  as  well  as  his 
second  wife  who  was  not  incapacitated  by  age  from  bearing 
children. 

Held  that  the  mortgagee  could  not  stand  in  a  better  position 
than  the  father  against  whom  the  sous  had  a  right  to  require  parti- 
tion of  the  property  so  far  as  it  was  ancestral.  Lochun  Singh  and 
others  v.  Nim-dharee  Singh  and  another.— S.  W.  R.,  Vol.  XX.,  c  r. 
page  170. 

*  This  is  a    doctrioe  which  does  not  appear  to  have  been  expressed  in    any  of   the 
preTious  cases  ii^  this  »ide  of  India,  but  in  Bombay  and  Madras. 

-*^  t  To  be  found  in  the  Chapter  on  Partition. 
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Calcutta.  H.  C.^Tke  9th  qf  September,  186*. 

Present : 

The  Honorable  F.  B.  Kemp  and  F.  A.  Glover,  Puime  Judges. 

Case  No.  757  of  1864. 

BissUMBuHR  Naik,  (Plamtiflf,)  Appellant, 

verav^ 

SUDA-SHIB  MOHA-PATTUR  and  others, 

(Defendants,)  Respondents. 

Under  the  MitAAuHi  law,  according  to  which  the  father  and  son  are  joint  owners  in 
the  ancestral  estate,  the  son's  power  to  prevent  alienations  by  the  father  extends  to 
Acta  of  waste,  and  not  to  alienations  for  the  payment  of  joint  family  debts  and  for 
maintenance  of  family. 

This  was  a  suit  for  a  declaratory  decree  setting  aside  certain 
alienations  of  ancestral  property  made  by  the  father  of  the  plaintiff. 

In  special  appeal^  it  is  contended  that  as  the  parties  are  governed 
by  the  Mit&ksbar£  law,  and  under  that  law  the  father  and  son  are 
joint  owners  in  the  ancestral  estate,  the  alienations  by  the  father 
without  the  consent  of  the  son  are  illegal  and  void.  A  decision  of 
the  late  Stidder  Court,  dated  the  8th  June  1861/  is  quoted  in  sup* 
(KNTt  of  this  contention. 

The  lower  Court  having  found  that  the  alienations  by  the  father 
were  made  under  legal  necessity  to  pay  the  debts  of  the  joint  family, 
and  for  the  maintenance  of  the  family^  we  have  only  to  consider 
whether  the  consent  of  the  son  was  necessary,  and  in  the  absence  of 
sach  consent,  whether  the  sales  are  void. 

In  the  case  quoted  by  the  pleader,  it  was  ruled  that  under  the 
law  of  MithiU,  the  father  and  son  are  joint  owners,  and  that  the 
iather  can  only  exercise  the  power  of  alienation  in  the  case  of  a 
minor  son  existing  at  the  time^  under  circumstances  of  legal  neces- 
sity. The  Court  did  not  go  beyond  this  and  lay  down,  whether  a 
father  could  alienate  for  legal  pui'poses  in  the  case  of  a  major  son 
existing,  without  the  consent  of  the  son. 

We  fully  admit  that,  under  the  Mit&ksharfi  law  which  governs 
this  case^  the  father  and  son  are  joint  owners  in  the  ancestral  pro- 

*  See  ante,  page  68. 
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perty,  but  we  hold  that  the  son^s  power  of  interdiction  to  prevent 
alienations  by  the  father  of  the  ancestral  estate  extends  to  acts  of 
dissipation  or  waste  of  the  property  only,  and  not  to  alienations  for 
the  payment  of  joint  family  debts  and  for  the  maintenance  of  the 
family.     See  Mitakshari^^  page  179,  Section  X. 

We  fail  to  see  why  it  should  be  legal  for  a  father  to  alienate  for 
legal  necessity,  where  a  minor  son  exists  who  cannot  protect  his 
interests,  but  illegal  where  there  is  a  son  who  has  arrived  at  majority, 
and  can  exercise  the  power  of  interdiction  if  the  father  commits 
waste,  but  fails  to  do  so  and  stands  by  and  allows  innocent  par* 
chasers  to  give  a  good  consideration  for  the  properties.  In  the 
present  case,  we  find  a  father  making  alienations  of  properties  of 
no  great  value  (the  suit  is  laid  at  some  Rupees  131)  to  pay  debts 
and  to  maintain  the  family.  These  are  iudispensible  duties  and 
such  as  no  good  Hindoo  can  neglect.  The  son,  eleven  years  eleven 
months  and  twenty-eight  days  after  date  of  these  alienations,  brings 
this  suit  to  question  his  father  s  acts,  and  wholly  fails  to  prove  that 
those  acts  were  acts  of  waste,  or  that  the  debts  were  contracted  for 
an  improper  purpose.  In  fact,  the  suit  is  clearly  brought  to  defraud 
the  purchasers,  and  under  the  circumstances,  we  cannot  but  think 
that  the  father  and  son  are  colluding  together. 

We  dismiss  this  Appeal  with  costs  and  interest  payable  by  the 
Appellant.— S.  W.  R.  Vol.  I,  p.  96. 


A  Hindu  died  leaving  a  son  and  grandson.  Held,  that  the  son 
could  not  alienate  the  ancestral  property  without  the  consent  of  the 
grandson,  and  that  the  grandson  might  put  iu  his  claim  for  his  half 
share,  in  the  event  of  his  father  wishing  to  alienate  it. — Dvj/a* 
sunkei*  Kasae-ram,  v.  Brij-vulluhh  Motee-Chund.  Bombay  Sel. 
Bep.  p.  41.     Vide  Morley's  Digest,  Vol.  I,  p.  44. 
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Bombay— H.  C.  A.^—The  6th  of  July,  1864. 

Qanqa-bAi  kom  NlRixAN-BBAT  DXtIb,  Appellant, 
versus 

VImanaji  ABiJi  DAtar,  Respondent. 

In  a  suit  to  recover  possession  of  certain  ancestral  fieide  sold,  during  the  absence  of 
the  defendant,  who  was  united  in  interest^  bj  his  father,  to  the  plaintiff,  in  consider- 
ation of  money  advanced  by  her,  out  of  her  stri^dhun,  for  the  purpose  of  building  the 
family  house,  of  which  the  defendant  possessed  himself  after  his  father's  death  :  Sdd 
that  the  defendant,  by  retaining  possession  of  the  house,  ratified  the  act  of  his  father, 
and  elected  to  take  the  house  in  lieu  of  the  ancestral  fields,  the  sale  of  which  was 
declared  to  be  valid,  and  possession  thereof    given  to  the  plaintiff. 

The  original  suit  was  instituted  by  Gangi-bdi,  on  the  19tli  of 
January  1862,  to  recover  from  tlie  defendant  certain  fields,  which 
Lad  been  sold  to  her  by  his  father,  Ab&ji,  for  Rs.  250>  by  a  deed  of 
sale  dated  the  8rd  of  Bhadra-pada  Vadya,  Shake  1781  (A  D.  1859) ; 
and  were^  she  alleged,  in  her  possession  till  the  month  of  Choitra, 
Shake  1784,  when  the  defendant  deprived  her  of  them. 

The  defendant^  in  his  written  statement,  alleged  that  the  fields 
in  question  were  in  the  possession  of  his  father  up  to  the  time  of 
his  death,  and  since  then  in  his  own  possession,  that  the  plaintiff 
was  his  paternal  aunt,  and  resided  with  his  late  father,  with  whom 
he  (Y&manaji)  was  on  bad  terms ;  tbat  his  father  had  no  right  alone 
to  sell  the  fields  which  were  ancestral  property  ;  that  he  did  not 
know  that  his  father  had  passed  the  bond  ;  that  his  father  was  not 
in  such  circumstances  as  to  be  obliged  to  incur  debt;  and  that  the 
deed  sued  upon  might  be  without  any  consideration. 

The  following  decree  was  made  (by  the  High  Court) :— The 
Court  is  of  opinion  that  the  respondent's  father,  Abdji  B4puji  D&tkr, 
had  full  power  to  alien  the  fieild  called  Savreh,  that  field  not  having 
been  ancestral  property.f  The  Court  is  further  of  opinion  that  the 
said  field,  called  Savreh,  and  the  two  other  fields  found  to  be  ances- 
tral property,  were  aliened  by  Ab^ji  Bdpuji  Datar  for  a  family  pur- 
pose, namely,  to  provide  the  funds  necessary  for  building  a  family 
house ;  and  that  the  respondent,  by  possessing  himself  of  the  family 

•  Present :  Westropp  and  Tucker,  Judges. 
t  But  see  the  Principles  (in  Vol.  I,)  with  resjject  to  self-acquired  immoveable  propei-ty. 
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house,  built  with  the  funds,  so  provided,  has  precluded  himself  from 
disputing  the  propriety  of  that  alienatioD,  even  so  far  as  regards  the 
two  fields  which  have  been  fouud  by  the  District  Judge  and  Munsif 
to  be  ancestral  estate. 

This  Courty  accordingly,  reverses  the  decree  of  the  District 
Judge  and  the  Munsif ;  and  declares  the  deed  of  sale  (exhibit  No.  3), 
dated  the  3rd  of  Bh6dra-pada  V&dya  Shake  1781,  to  be  valid ;  and 
directs  possession  of  all  of  the  property^  sued  for^  to  be  given  to  the 
appellant,  Qang&-bdi,  and  orders  the  costs  of  the  appeal  and  of  this 
suit  to  be  paid  by  the  respondent  Appeal  allowed.  Beid's  Bombay 
H-  C.  Rep.  Vol.  IT,  p.  818. 


Where  ancestral  property  is  sold  by  the  father,  the  son  is  en- 
titled to  sue  for  cancelment  of  such  sale,  and  the  decree  should 
not  be  that  the  property  is  ancestral,  and  will  pass  to  the  father's 
heirs  on  his  death,  but  a  decree  cancelling  the  sale  so  far 
as  it  obstructs  him  in  asserting  his  right  and  in  effect  declaring 
the  sale  to  be  invalid,  without  interfering  with  actual  possession, 
that  may  have  been  obtained  by  purchaser.— JBaboo  Ram  and  others 
V.  Guja^ihur  and  others. — Agra  Rep.  F.  B.,  Vol.  I,  p.  86. 

According  to  Sudahert  Persad  Sahoo  v.  Poolbash  Koer,  a  sale 
of  undivided  ancestral  property  by  a  father  without  any  legal  neces- 
sity, and  without  the  consent  of  all  the  co-sharers  is,  under  the 
Mit^shar&  law,  invalid.  It  is  not  valid  even  as  regards  the  father's 
share.  A  son  going  to  set  aside  such  an  alienation  is,  according  to 
that  case,  entitled  to  a  declaration  that  the  alienation  is  void  al- 
together. The  son  suing  in  the  father's  life-time  on  behalf  of  the 
famliy  may  be  entitled  to  a  decree  for  possession.  Upon  what 
terms  that  decree  should  be  made  will,  according  to  the  decision,  in 
Madhoo  Dyal  Singh  v.  Golbur  Singh*  depend  on  the  equity  which 
the  purchaser  may  have  to  a  refund  of  the  purchase-money  or  to 
be  placed  in  the  position  of  an  incumbrancer,  as  against  the  joint 
family  in  the  particular  case. — Hunooman  Dutt  Hoy  and  another 
V.  Baboo  Kishen  Kiahor  Narayan. — B.  L.  R.  Vol.  VIII,  F.  R 
p.  858;— S.  W.  Rep.  Vol.  XV,  F.  B.  p.  6. 

*  Ante,  page  84. 
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Under  the  Mitakshar&  law,  a  single  member  of  a  family  is 
empowered  to  sell  immovable  property  for  the  purpose  of  paying  oflT 
family  debts  only  where  the  sons  and  grandsons  are  minors  or  other- 
vfise  incapable  of  giving  their  consent. 

Where  the  sale  of  landed  estate  by  a  single  member  is  set  aside 
because  made  without  the  sou's  consent,  the  son  can  only  get  posr 
session  on  repayment  of  the  purchase-money  which  was  applied  to 
the  liquidation  of  the  debts. — Muthoora  Coonwaree  v.  Bootu)i 
Sinjffc.— S.  W.  Rep.  Vol.  XIII,  p.  31. 


A  son  may  sue  to  obtain  declaration  that  sales  by  his  father, 
\vithout  his  consent,  are,  as  against  him,  void  and  inoperative  to  pass 
or  to  affect  any  rights  possessed  by  him  in  the  property,  and  also 
that  property  still  in  his  father's  hands  is  ancestral,  and  cannot  be 
alienated,  except  under  circumstances  recognised  by  the  Jilit^kshar^i 
law  as  justifying  alienation,  and  with  the  consent  of  those  whose 
consent  is  by  that  law  requisite. — Kanth  Narain  Singh  v.  Prem 
Lall  Paurey.—S.  W.  R.  Vol.  Ill,  p.  102. 

Where  property  in  which  two  members  of  a  Hindoo  family  are 
jointly  interested  is  sold  in  order  to  raise  money  for  the  payment 
of  a  debt  jointly  contracted  by  both,  the  son  of  one  of  them  can 
not  sue  to  recover  his  own,  or  his  own  father's,  share  in  the  absence 
of  the  other.  In  such  a  suit,  if  it  is  alleged  that  the  father  is 
connected  with  th^  institution  of  the  suit  with  a  view  to  defraud 
creditors,  an  important  issue  is  raised  which  should  be  tried  and 
decided. — Sheo-chui'n  Narain  Singh  v.  Chuki*un  Per  shad  parsing 
ffingh.—8.  W.  R.  Vol.  XV,  p.  436. 

A  member  of  an  undivided  Hindoo  family  living  under  the 
^itikshar^  law,  in  his  father's  life-time,  brought  a  suit  for  a  de- 
claration of  his  future  right  to  one-sixth  share  in  a  portion  of  the 
immovable  property  of  the  family,  and  to  set  aside  an  alienation  of 
it  by  his  father,  as  having  been  made  without  leg^^l  necessity,  field 
that  no  such  suit  was  maintainable. — Raol  Ooi^ain  v.  Teza  Oorain, 
5.  L.  R.  Vol.  IV,   p.  90, 

According  to  the  Mitdkshar^  law,  a  son  has  a  right  during  the 
life-time  of  his  father,  to  set  aside  alienation  of  ancestral  property 
Vol.  I  J.  n 
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made  ivitbout  bis  consent.  His  cause  of  action  arises  from  tbe  date 
Tvben  possession  is  taken  by  tbe  purcbaser. — Aghoi^  Ram  Surug 
Singh  v.  /.  Cochrane. — B.  L.  R.  Vol.  V,  p.  14. 


A^  a  Hindu,  subject  to  tbe  Mitnksbar^  law^  sold  bis  rigbt  and 
intei'est  in  tbe  undivided  ancestral  estate  of  bis  family  witbout  tbe 
consent  of  bis  co-sbarers,  and  not  for  tbe  benefit  of  tbe  estate,  bat 
in  order  to  pay  oflF  a  personal  debt.  Tiie  sale  was  by  auction  to 
an  innocent  purcbaser  for  value.  Held  tbat,  in  a  suit  brought 
witbin  twelve  years  from  tbe  date  on  wbicb  tbe  purcbaser  obtained 
possession,  tbe  sons  and  grandsons  of  A,  deceased,  were  entitled  to 
recover  possession  witbout  niaking  any  refund  of  tbe  purchase 
money. — Nathu  Lall  Chowdiy  v.  Chadi  Sdhi. — B.  L.  11.  Vol.  IV, 
p.  15  and  S.  W.  11.  Vol.  XII,  p.  446. 

Limitation  can  be  pleaded  as  a  bar  to  a  suit  to  set  aside  an 
alienation  by  a  grandfather,  tbe  cause  of  action  in  such  a  case  arising 
uot  from  tbe  date  of  tbe  grandfatlier's  death,  but  from  tbe  date  of 
tbe  alienation. 

Tbe  rigbt  of  an  unborn  son  to  sue  does  not  give  a  perpetual 
rigbt  of  action.  When  neither  want  of  enquiry  nor  mala  fides  i& 
showu,  tbe  existence  of  lega^  n  ecessity  must  be  presumed,  and  the 
acts  of  tbe  guardian  considered  to  be  tlie  acts  of  tbe  minor. 

Qucsre. — Whether  tbe  same  rule  strictly  applies  to  the  relation  of 
the  head  of  the  family,  and  his  descendants  holding  vested  rights 
in  his  estate,  in  regard  to  alienations  by  the  bead  of  tbe  family  to 
wbicb  tbe  descendants  did  not  expressly  consent — Seetul  Pei'sad 
Singh  v.  Gour  Dyal  Singh.— 8.  W.  R.  Vol.  I,  p.  283. 

In  a  suit  by  a  son  to  annul  an  alienation  of  ancestral  pro* 
perty  by  bis  father,  cnius  is  not  on  tbe  son  to  prove  the  absence  of 
necessity  for  tbe  sale,  but  on  tbe  purcbaser  to  prove  tbe  existence 
of  the  necessity.— /uflrdeZ  Narain  Suhaye  v.  Lalla  Earn  Prokash 
and  others.— S.  W.  R.  Vol.  II,  p.  292. 
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Calcutta,  S.  D.  A."— TAe  17tk  of  September,  1859. 

Present : 

C.  B.  Trevor,  and  R  A.  Samuells  E8qr8.y  Judges,  and 

H.  V.  Bayley  Esq.  OfficicUing  Judge. 

GoPAXJL-DuTT  Pandey  for  self  and  as  Guardian  of   • 

Chuttoor-bhooj  Pandet,  heirs  of  Juggo- 

MOHUN  Pundit,  (PiaiutiflFs),  Appellants, 

versus 

Gopaul-Laul  Misseb  and  others, 

(Defendants,)  Respondents. 

Hfld,  tiut  ibe  consent  of  nephews  to  the  sale  by  the  uncle  of  bin  share  of  ancestrftl 
property  is  requisite,  neither  according  to  the  Mitdkahar^  uor  to  the  Hindoo  law  aa 
current  in  MithSd.  The  consent  of  bodb  and  grandsons  is  alone  necessary  to  the  sale, 
by  the  father,  of  ancestral  property.  The  principle  of  the  distinction,  as  stated  in 
the  Hittfksbard,  is,  that  a  son  has  an  inchoate  right  in  the  possession  of  bis  father 
from  the  time  of  bis  birth,  whereas  a  nephew  has  no  right  at  all  in  the  ancestral  pro* 
perty  in  the  poesaBsion  of  his  uncle,  until  after  the  death  of  the  latter. 

Judgment — 

In  this  case  the  special  appeal  has  been  admitted  to  try  whether 
the  Judge  has  not  erroneously  held  that  the  consent  of  nephews  is 
Decessary  to  render  valid  alienation  of  property  under  the  Mithil& 
law.  We  consider  it  quite  clear  from  the  Mitikshartf,  Colebrooke,  page 
210,  para  3,  and  from  Macnagh ten's  Hindoo  Law  Vol.  I^  page  46,  that 
the  consent  of  nephews  is  not  requisite  under  either  the  MithilA  or 
Mitilkshari  Law,  but  those  whose  assent  is  necessary  are  sons  or 
grandsons.  The  principle  of  the  distinction  is  explained  in  the 
passage  from  the  Mit^kshard,  cited,  viz.,  'that  a  son  has  a  right  on 
his  father's  property  from  the  time  of  his  birth  ;  whereas  a  nephew 
can  have  no  right  until  after  the  death  of  the  party  from  whom  he 
inherits.' 

The  special  respondent's  pleader  has  been  unable  to  show  us 
any  authority  of  Hindoo  law,  or  any  precedent  in  point,  opposed  to 
this  view. 

We,  therefore,  decree  the  special  appeal,  with  costs  of  special 
Respondents.— S.  D.  A.  Dec.  for  1859,  p.  1314. 
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Calcutta,  S.  D.  A.^The  Utk  of  March,  1859. 

C.  B.  Tretor,  Esq.  Judge,  and  El.  V.  Bay  ley,  Esq.,  offg.  Judge; 

GoPAuL  Singh,  Plaintiff^ 

ver8U8 

Bheekun  Laul  and  others,  Defendants,  I^etitioners. 

Held,  that  plaintiff  suing  for  104  annas  of  a  property  and  averring  possession  of  ^\,  cad 
oxily  sue  for  4  annas.  Held,  that  where  parties  agreed  to  a  decision  according  to  the 
MithiM  law,  the  specific  authorities  of  that  law,  and  not  those  of  MiUQuhartf,  should 
be  cited  to  support  a  by  wastiL 

Held,  that  as  the  Hindoo  law  only  contemplates  the  illegality  of  a  father's  alienation 
without  a  son's  consent,  in  certAin  cases,  a  suit  by  a  nephew  against  his  uncle's 
alienation  wias  wrong  ;  and,  further,  was  not  referred  to  in  the  bywast^  relied  on. 

Held,  that  the  iiicijd's  dictum,  that  a  deed  must  always  speak  for  itself,  iras  iil<5arretfl, 
and  that  in  many  cases  its  terms  are  to  be  interpreted  by  the  surrounding  dreuni- 
stances  of  the  case. 

Flaihtiff,  alleging  that  his  father  and  uncle  had  illegally  alienated 
certain  ancestral  property  to  his  prejudice,  by  two  sales^  sued  to 
set  aside  those  sales,  and  for  possession  of  so  much  of  the  property 
as  was  not  in  his  possession. 

On  special  appeal  by  plaintiff  to  the  Sudder  Dewanny  Adawlut, 
the  case  was  remanded  on  the  23rd  of  October  1857,  (page  1506,) 
with  this  order :  "  The  Judge,  in  confirming  the  decision  of  the  Lower 
Court  against  plaintiff,  has  applied  a  precedent  cited  in  Macnaghten's 
Hindoo  Law,  Vol.  II,  page  312,  and  decided  this  case  with  reference 
to  the  doctrine  therein  laid  down.  It  is  urged  in  special  appeal 
that  the  case  in  question  is  a  Bengal  case,  and,  consequently,  of  no 
authority  in  the  present  one,  which  is  in  Tirhoot,  whithin  the 
province  of  Behar.  We  admit  the  plea  and  remand  the  case,  in 
order  that  it  may  be  tried  according  to  the  law  and  precedents  in 
forpe  in  Behar." 

The  Zillah  Judge  on  this  asked  the  Provincial  PUndlt  at  Patna, 
"whether  a  father  in  Zillah  Tirhoot  can,  under  any  circumstances, 
alienate  any  portion  of  ancestral  property,  according  to  the  Hindoo 
law.'^  The  Pundit  replied,  that  a  father  could  do  so  in  case  of  a 
famine,  for  the  maintenance  of  his  family,  for  andesttal  and  funeral 
debts,  his  own  or  children's  marriage,  and  debts  incurred  for  religious 
acts.    The  Judge  states  :  ''the  Pundit  adds,  'this  opiniou  is  ^cord- 
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iog  to  the  Hitidoo  la^^  curt'eni  in  Mitbi)^  Zillab  Tirboot,  provinco 
Bebar,  and  tbe  Mit^ksbard',"  Tbe  Pandit  tben  cites  two  autborities, 
both  from  tbe  Mit&ksbar&.  Tbe  Judge  tben  beld  tbat  tbe  deeds  did 
not  disclose  tbe  necessity  required  by  Hindoo  law.  He  at  tbe  same 
time  remarked  tbat  tbe  deed  must  speak  for  itself,  and  from  it 
notbing  can  be  gatbered  to  support  in  any  way  defendant's  assertions. 
Tbe  Judge,  tberefore,  decreed  tbe  appeal  of  plaintiff. 

Defendant  appeals  specially  to  tbis  Court,  urging  tbree  grounds. 

On  tbe  first  point,  we  consider  the  Judge's  decision  clearly  wrong; 
for,  if  tbe  plaintiff's  plea  of  possession  of  tbe  6^  annas  is  proved  to 
be  groundless,  bis  claim,  so  far  as  is  founded  upon  tbat  possession, 
(can  at  most  be  for  tbe  4  annas,  and  not  for  tbe  IO4. 

On  tbe  second  point,  we  tbink  tbat  tbe  Pandit,  when,  as  it  is 
admitted  by  both  parties  before  us,  tbe  Mitbili  law  was  to  govern  the 
case,  should  have  supported  bis  opinion  by  tbe  books  acknowledged 
as  authorities  of  that  law,  such  as  tbe  Yiv&da  Batnikara,  Yiv&da 
Cbint&mani,  Vyavab&ra  Cbint&mani,  tbe  Smriti-s&ra,  and  other 
Mitbil^  works,  (Vide  Macnagbten's  Preface,  page  22,)  and  not  as  be 
has  done  by  citations  from  tbe  Uit£ksbar&.  It  has  been  pressed  on  us, 
on  the  other  hand,  that  tbe  Idit&ksbar^  is  of  equal  weight  with  the 
Mitbili  Law  Books ;  but,  we  think,  where  the  special  Mitbild  law 
is  clearly  contemplated  by  the  Court  and  tbe  parties  as  governing  tbe 
ciase,  and  tbat  law  has  its  own  authorities,  though  they  may  happen 
to  agree  with  tbe  Mit^ksbari,  they  should  be  cited  and  acted  on. 
Further,  it  has  still  more  strongly  been  urged  that  tbe  decision  in  Vol. 
II,  Select  Reports,  Sudder  Dewanny  Adawlut,  28th  July  1813, 
page  74,  and  tbat  in  Vol.  VI,  page  132,  referring  to  the  case  in 
page  71  of  Vol.  VI,  show  tbat  by  the  Hindoo  Law  current  in  the 
same  district  of  Tirhoot,  such  alienations  as  this  are  valid.  Without 
going  into  tbe  details  of  the  cases,  we  think  it  enough  to  remark 
tbat,  to  the  east  of  the  Qunduck,  in  one  part  of  Zillab  Tirhoot, 
tbe  special  Mitbild  law  prevails,  and  in  tbat  part  to  the  west, 
another  law,  viz.,  tbe  Mitaksbari ;  and  in  fact,  if  we  required  more, 
to  show  the  erroneous  and  incomplete  nature  of  the  bywastd  in  that 
case,  it  is  to  be  found  in  the  fact  that  a  copy  of  a  bywasti  by  the 
same  Pandit,  filed  In  this  case,  shows  he  has  applied  the  penal 
MitbiU  law,  and  held  that  under  it  alienations,  by  ^  father^  cannot . 
be  made  without  the  son's  consent. 
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On  the  third  point,  the  pleadings  and  the  judgment  of  the 
Judge  clearly  show,  that  the  plaintiff  sued  partly  as  son  and  partly 
as  nephew,  to  set  aside  his  father's  and  uncle's  alienation,  and  that 
the  uncle's  alienation  was  not  even  referred  to  in  the  bywasti. 

We  would  further  remark  that  the  Judge  is  in  error  in  writing 
that  a  deed  must  always  speak  for  itself  Its  terms  may  and  should, 
in  many  cases,  be  interpreted  and  explained  by  the  surrounding 
circumstances  of  the  case. 

We  remand  the  case  to  the  Judge,  to  re-try  it  with  reference 
to  the  foregoing  remarks. — S.  D.  A.  Dec,  for  1859,  p.  294. 

Held  that  a  nephew  is  not  competent  by  Hindu  Law  to  object 
to  any  alienation  of  ancestral  property  directly  or  indirectly  made 
by  his  uncle. — Ounga  Deen  Rawot  v.  Madhoo  Soodnn  and  others. 
Agra  Rep.  Vol.  III.,  A.  C.  p.  4. 


Calcutta,— H.  C.  A.— The  IGih  of  September  1872. 

Before  Sir  Richard  Couch,  Kt,  Chief  Justice, 
and  Mr.  Justice  Ainslie. 

£aboo  Nund  Coomab  Lall  and  another  (Plaintiffs) 

versTia 

MOULVIB  BazE£OODI)££N  Hossein  and  Others  (Defendants).* 

Baboo  Nund  Coohar  Lall  and  another  (Plaintiffs) 

veratLS 
Stud  Ruzaoodeen  Hossein  and  others  (Defendants).* 

Baboo  Nund  Coomab  Lall,  and  another  (Plaintiffs,) 

versiia 

Moulvie  Abdool  LuTiF,  and  others  (Defendants).* 

In  execution  of  a  decree  against  A,  a  Hindu,  living  under  the  Mitdkshar^  bis  righty 
title,  and  interest  in  a  certain  property,  part  of  which  he  had  acquired  as  heir  to  his 
nephew  and  cousin,  was  sold.  A  suit  brought  hj  A's  sons  to  obtain  possession  of 
their  share  of  the  property,  on  the  ground  that  the  debt  for  which  the  sale  was  held, 
had  not  been  incurred  under  a  legal  necessity,  was  dismissed  so  far  as  it  relatdd  to 
the  part  of  the  property  which  A  had  inherited  collaterally. 

*  Kegular  Appeals,  Nos.   62   of  1871,  and  41  and  42  of  1872,  from  a  decree  of  tlw 
Subordinate  Judge  of  Patna,  dated  the  80th  December  1873. 
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Acooidiog  to  tlie  Mitiksliar^  a  aon  canoot  prevent  alienation  by  his  father  of  property 
which  the  latter  has  inherited  collaterally.  The  i*estriction  upon  the  fathei^s  power 
of  alienation  only  appUes  to  the  grandfather's  property. 

Couch,  (7.  J. — The  plaintifFs  in  this  suit  are  the  bods  of  Laek- 
ram  Lall,  and  the  case  in  the  plaint  was  that  Laekram  Lall  held  a 
Bhare  in  the  Mehal  Jehangeer-pore  Muukurpaul  as  ancestral  pro- 
perty>  two-thirds  of  which  share  were  the  share  of  the  plaintififs,  and 
one  third  was  the  share  of  their  father. 

It  appeared  that  of  the  share  of  2  annas  1  d.  6^c.  held  by 
Laekram,  he  directly  inherited  from  his  father  or  grandfather  12^d., 
and  the  remainder  he  inherited  collaterally  from  the  widows  of  two 
of  his  brothers  and  of  a  nephew. 

Two  questions  were  raised  in  the  appeal :  first,  whether  the  sale 
of  the  plaintiflfs'  share  was  justified  and  was  binding  on  them ; — 
secondly,  whether,  if  it  was  not,  the  plaintiffs  were  eutitled  to  a  decree 
iu  respect  of  the  property  which  Laekram  inherited  collaterally. 

There  was  no  evidence  how  or  for  what  purpose  tlie  debts 
Tvhich  were  said  to  have  been  paid  oflf  with  the  borrowed  money 
were  contracted.  The  evidence  is  altogether  insufficient  to  establish 
a  case  in  which  a  mortgage  by  a  father  of  ancestral  property  would 
be  binding  on  his  sons. 

It  is  tiierefore  necessary  to  decide  the  second  question,  whether 
the  plaintiffs  are  entitled  to  a  decree  in  respect  of  the  property 
which  Laekram  inherited  collaterally.  In  the  Mitakshar4,  Ch.  I^ 
s.  I,  v.  3,  heritage  is  said  to  be  "  of  two  sorts,  unobstructed,  or  li- 
able to  obstructiou.  The  wealth  of  the  father  or  paternal  grand- 
father becomes  the  property  of  his  sous  or  of  his  grandsons  in  right 
of  their  being  his  sons^or  grandsons,  and  that  is  an  inheritance  not 
liable  to  obstruction.  But  property  devolves  on  parents  (or  uncles,) 
brothers,  and  the  rest  upon  the  demise  of  the  owner,  if  there  be 
no  male  issue ;  and  thus  the  actual  exi<§tence  of  a  son  aud  the  sur- 
vival of  the  owner  are  impediments  to  the  succession  ;  and,  on  their 
ceasing,  the  property  devolves  on  the  successor  in  right  of  his  being 
uncle  or  brother.  This  is  an  inheritance  subject  to  obstruction." 
Y.  27  of  the  same  section  which  was  much  relied  upon  in  the 
ai-gument  for  the  appellant,  where  it  says:— "Therefore,  it  is  a 
settled  point  that  property  in  the  paternal  or  ancestral  estate  is  by 
birth''  must  be  considered  to  refer  to  inheritance  not  liable  to  obs- 
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truction ;  what  is  described  in  v.  8,  as  becoming  the  property  of 
sons  or  grandsons  in  right  of  their  being  sons  or  grandsons.  They 
do  not  by  birth  acquire  a  right  in  property  to  the  succession  to  which 
by  their  father  there  is  an.  impediment,  and  which  he  may  never 
succeed  to.  V.  33  says : — "  In  respect  of  the  right  by  birth  to  the 
estate,  paternal  or  ancestral  we  shall  mention  a  distinction  under  a 
subsequent  text.''  In  s.  5,  v.  9,  it  is  said  i — **  So  likewise  the  grand* 
son  has  a  right  of  prohibition  if  his  unseparated  father  is  making  a 
donation,  or  a  sale  of  effects  inherited  from  the  grandfather ;  bat 
be  has  no  right  of  interference  in  the  effects  which  were  acquired  by 
the  father.  On  the  contrary,  he  must  acquiesce  because  he  is 
dependent.'*  And  v.  10  is; — "Consequently  the  difference  is  this; 
although  he  may  have  a  right  by  birth  in  his  father's  and  in  his 
grandfather's  property,  still,  since  he  is  dependent  on  his  father  io 
regard  to  the  paternal  estate,  and  since  the  father  has  a  predominant 
interest  as  it  was  acquired  by  himself,  the  son  must  acquiesce  in  the 
father's  disposal  of  his  own  acquired  property ;  but  since  both  have 
indiscriminately  a  right  in  the  grandfatlier's  estate,  the  son  has  a 
power  of  interdiction  if  the  father  be  dissipating  the  property.'' 
According  to  these  texts  the  restriction  upon  the  father's  power  of 
alienation  only  applies  to  the  grandfather's  property,  v.  8  and  11 
of  the  same  section  confirm  this,  and  so  also  does  v.  5  of  s.  5. 

Doubts  have  been  raised  on  this  question  by  commentators, 
and  the  arguments  on  each  side  are  stated  in  Colebrooke's  Dig., 
Vol.  II,  Madras  Ed.,  p.  274  where  the  author  is  of  opinion  that  the 
rule  of  equal  dominion  vested  in  father  and  son  only  applies  where 
the  property  has  regularly  descended.  The  state  of  the  questioa 
is  very  well  stated  in  West  and  Buhler,  Bk.  2,  Intro,  p.  19 : — "An- 
cestral property,  as  amongst  descendants,  comprises  property  trans* 
mitted  in  the  direct  male  line  from  a  common  ancestor,  and  accre? 
tions  to  such  property  made  with  the  aid  of  the  inherited  ancestral 
estate.''  Thus,  in  the  case  of  a  father,  head  of  a  family,  property 
inherited  from  his  father  or  grandfather,  is  ancestral  property,  how- 
ever acquired  by  its  previous  possessors.  On  the  other  hand,  pro* 
perty  inherited  by  him  from  females,  brothers  or  collaterals,  or 
directly  from  a  great-great-grandfather,  appears  to  be  subject  to  the 
same  rules  as  if  self-acquired.  Ancestral  property,  in  fact,  may  be 
said  to  be  co-extensive  with  the  objects  of  the  aprati-bandhorddyii 
or  unobstructed  inheritance. 
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What  appears  to  be  the  result  of  the  text  of  the  Mit&kshari 
and  the  better  opinion  among  commentators  is  supported  by  two 
decisions.  In  Rdyadur  NaLlatambi  Chetti  v.  Rdyadur  Mukunda 
ChettC^  it  was  held  that  a  suit  by  a  son  against  his  father  to 
compel  a  division  of  immovable  property  inherited  by  the  latter 
from  his  paternal  cousin  could  not  be  maintained.  And  in  Jowahir 
Siogh  V.  Quyan  Singht,  it  was  held  that  a  son  cannot  control  his 
father's  act  in  respect  of  a  property,  the  succession  to  which  is  liable 
to  obstruction ;  and  it  is  only  in  respect  of  property  not  liable  to 
obstruction  that  the  wealth  of  the  father  and  grandfather  becomes 
the  property  of  his  sons  or  grandsons   by  virtue  of  birth. 

We  concur  in  these  decisions. .  The  decree  of  the  Court  below 
must  be  reversed. as  to  two-thirds  of  12}d.  of  the  property  in  suit, 
and  it  must  be  decreed  that  the  plaintiffs  do  recover  two-thirds  of 
12id.  of  the  property  claimed  in  the  plaint,  with  mesne  profits  and 
costs  of  suit  in  proportion. 

A  similar  decree  will  be  made  in  the  appeal  No.  41  of  1872 
between  the  same  parties,  and  in  appeal  No.  42  of  1872  where  the 
suit  was  against  another  purchaser. 

Costs  of  the  appeals  to  be  borne  by  the  parties  in  proportion. 
Decrees  modified.  B.  L.  R.  Vol  X,  pp.  183  and  188-193  and 
S.  W.  R.  Vol.  XVIII,  p.  477. 

A  son  cannot  control  his  fitther^s  act  in  respect  of  the  succession 
.  to  which  he  is  liable  to  obstruction.     It  is  only  in  respect  of  property 

not  subject  to  obstruction  that  the  wealth  of  a  father  or  grandfather 
:t  becomes  property  of  his  sons  or  grandsons  by  virtue  of  birth.— 

Jowahir   Singh  v.    Ouyan  Singh  and    others. — Agra   H.  C.  Rep. 

Vol.  IV,  p.  78. 


•  3.  Mad.  H.  C.  Bep.  455.    See  Partition. 

t  4  Agra  H.  C.  Bep.  78. 

Vol.  II.  15 
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Bombay,  S.  D.  A .*— T/ie  im  of  8ept€mb&i\  1839. 

Amrut  Row  Trimbuck  Pehtay, 

versus 

Trimbuck  Bow  Amrutayshwur  and  another. 

In  this  case,  it  was  ruled  that  a  son's  share  of  ancestral  pro- 
perty, specially  appropriated  for  his  maintenance,  is  not  attachable 
in  satisfaction  of  his  father's  debts,  during  the  life-time  of  the 
latter.— Sel.  Rep.  p.  218.     Morley's  Digest,  Vol.  I,  p.  44.. 


Calcutta,  H.  C.  A.— The  SOth  of  JanuaiT/,  1866. 

Present : 

The  Honorable  C.  B.  Trevor  and  F.  A  Glover,  Judges. 

GooR  SuRXTN  Dass,  (Plaintiff,)  Appellant, 

versus 

Ram  Surun  Bhugut  and  others,  (Defendants,)  Respondents. 

According  to  the  MiWksliard  Law,  bods  have  »  vested  interest  in  ancestral  property, 
which  interest  is  saleable  at  any  time  in  satisfaction  of  claims  againat  them. 

This  suit  arose  in  this  wise. — Chuttaree  Bhugut,  the  original 
acquirer  of  the  property,  left  two  sons,  Ram  Suhae  and  Sheo  Suhae— 
the  first,  who  is  now  alleged  to  be  'non  compos  mentis*  had  sons, 
Ablakee  and  others  ;  the  last  (who  is  dead),  left  also  sons.  Ram 
Surun  and  others.  These  sons  of  Ram  Suhae  aud  Sheo  Suhae 
borrowed  money  from,  and  executed  a  deed  of  mortgage  to,  one 
Mac^hessur  Dyal  on  the  12th  of  November  1858,  and  he  sold  his 
interest  to  Goor  Surun  Dass,  the  plaintiff,  in  November  of  the 
following  year. 

Goor  Surun  foreclosed,  and  then  sued  for  possession  of  the 
mortgaged  property.  He  got  a  partial  decree  only,  the  sons  of  Ram 
Suhae  being  declared  to  have  no  right  on  account  of  their  fathei^s 
insanity.  The  plaintiff  then  brought  his  suit  against  Ablakee  and 
the  other  sons  of  R^m  Suhae  for  the  money  lent^  and  obtained  a 


*  Present ;  Pyne  and  Greenhill,  Judges, 
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decree  on  the  29tli  of  May,  1863,  which  was  confiriiied  afterwards 
by  the  Jugde  on  appeal. 

In  execution  of  this  decree,  Goor  Surun  prayed  for  the  sale  of 
fais  debtor's  reversionary  right  in  the  ancestral  estate  then  held  by 
their  father  Ram  Suhae  Bhugut.  This  was  refused  by  the  Principal 
Sadder  Ameen,  and  the  present  suit  was  brought  to  cancel  this  mis- 
cellaneous order,  and  to  declare  the  debtor's  right  saleable. 

The  Lower  Court  has  now  decided  that  the  rights  in  question 
are  not  ^existent,'  but  are  contingent  on  an  extremely  uncertain 
event,  that  is,  the  survival  of  the  father  by  the  sons,  and  that  they 
are  not,  therefore,  legally  saleable. 

The  decree-holder  appeals  against  this  decision,  and  urges  that, 
according  to  the  Mitdkshari  system  of  law  which  confessedly  governs 
this  case,  sons  have  from  birth  a  vested  interest  in  ancestral  pro- 
perty, and  that  such  interest  is  saleable  at  any  time. 

There  can  be  no  doubt,  we  observe,  that  this  is  a  correct  exposi- 
tion of  the  law  as  it  prevails  under  the  Mit^kshar&  system,  and  that 
8ons  can,  at  their  pleasure,  force  a  father,  however  reluctant,  to 
divide  with  them  property  obtained  from  a  paternal  grandfather, 
(vide  Colebrooke's  Mit&kshar&,  Chapter  I,  Section  6).  This  right 
accrues  to  a  son  from  the  time  of  his  birth,  and  is  not,  therefore, 
one  contingent  on  the  father  s  death,  or  upon  any  uncertain  event ; 
it  is  a  vested  right  claimable  at  any  time  during  the  father's  life. 

It  may  be,  as  argued  by  the  respondents'  pleader,  that  no  case 
of  the  kind  is  to  be  found  in  our  books ;  but  the  principle  is,  we 
consider,  indubitable,  and  we  have  no  hesitation  in  declaring  it 
There  is  no  necessity  for  our  going  further  than  this,  or  for  stating 
the  effect  of  our  decision  on  the  properties  claimed. 

It  is  sufficient  for  the  purposes  of  this  case  that  we  lay  down  the 
general  rule,  as,  with  the  exception  of  Sheo  Surun,  none  of  the 
respondents  have  appealed. 

With  reference,  however,  to  this  respondent  who  claims  through 
bis  ancestor,  Bhayabul  Singh,  to  have  purchased  the  entire  right, 
both  of  Ram  Suhae  and  of  bis  sons,  in  Mouza  Pachoonda  before  the 
pcussing  of  the  plaintiff's  decree,  we  think  that  the  case  must  be 
remanded  for  enquiry. 

For  the  rest,  we  reverse  the  decision  of  the  Principal  Sudder 
Ameen,  and  declare  the  sons  of  Ram  Suhae  to  have  a  vested  right 
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in  the  ancestral  property^  ivhich  is  liable  to  sale  in  satisfaction  of 
any  claims  against  them. 

The  costs  of  this  appeal  will  be  paid  by  all  the  respondents 
except  Sheo  Surun  Boy,  whose  case  is  remanded  The  costs  of  that 
portion  of  the  suit  will  follow  the  result  of  the  enquiry  now  ordered. 
— S.  W.  R.  Vol.  V,  page  54. 


Admitted  Legal  Opinions. 

Without  the  consent  of  his  legitimate  soo,  a  man  cannot  alienate  any  part  of  hii  iuh 

movable  property. 
A  widow  haying  an  adopted  son  cannot^  without  his  consent,  alienate  any  portion  of  the 

estate  which  belonged  to  her  husband. 

Q.  1.  Is  a  landed  proprietor  at  liberty^  having  a  son  bom  in 
lawful  wedlock,  to  bestow  his  whole  or  a  portion  of  his  landed  estate 
by  gift  to  his  son  by  a  woman  of  another  class^  or  to  a  strange^ 
without  the  consent  of  his  legitimate  son  ? 

B.  1.  "  Though  immovables  or  bipeds  have  been  acquired  by 
a  man  himself^  a  gift  or  sale  of  them  should  not  be  made  by  himj 
unless  convening  all  the  sons.''  ^'  By  favour  of  the  father  clothes 
and  ornaments  are  used^  but  immovable  property  may  not  be  con* 
sumed,  even  with  the  father's  indulgence/' 

According  to  the  above  quoted  texts  of  Manu,  TdjnyawaJkya^ 
Ndreda,  and  Devala,  the  father  is  incompetent  to  give,  sell,  mort- 
gage or  make  other  alienation  of  his  bipeds  and  immovables,  where 
a  legitimate  son  is  living,  without  his  consent.  The  father  is  com- 
petent to  make  a  gift  to  his  illegitimate  son  sufficient  to  provide 
him  with  food  and  raiment,  though  there  be  a  legitimate  son  alive. 

Q.  2.  Subsequently  to  the  death  of  the  Baja^  Lis  widow 
adopted  a  son  and  put  him  in  possession  of  all  the  property  left  by 
her  husband.  Shortly  after,  she,  without  the  sanction  of  her  adopted 
son,  assigned  a  portion  of  the  estate,  by  a  deed  of  gift,  to  a  stranger. 
In  this  case,  is  such  gift  legal  and  valid  F 

R  2.  According  to  the  doctrines  of  Kdtydyana  and  Yajnya- 
wdlkya,  the  widow  is  incompetent  to  make  a  gift,  mortgage,  or  sale 
of  any  property,  excepting  such  as  she  may  have  received  from  her 
affectionate  kindred,  without  the  sanction  of  her  adopted  son. 
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BareiUy  Court  of  Appeal.'-UeiCn.  H.  L.  Vol.  II,  Chapter  viii, 
Case  26. 


An  ancestral  landed  eeUta  cannet  be  given  to  one  bod,  to  the  ezeluaion  of  the  aona  of 
another  eon. 

Q,  A  landed  proprietor  had  two  sons,  the  eldest  of  whom  died, 
leaving  two  sons.  Subsequently  he  ( the  proprietor)  disposed  of  his 
entire  ancestral  estate,  consisting  of  movable  and  immovable  pio* 
perty,  by  a  deed  of  gift  in  favor  of  his  second  son.  In  this  case,  is 
the  gift  legal  or  otherwise  1 

R  He  is  incompetent  to  make  a  gift  of  the  immovable  estate 
which  devolved  on  him  from  his  forefathers,  to  his  second  son,  with- 
out the  consent  of  his  eldest  son's  sons,  and  the  deed  of  gift  is  null 
and  void.  He  is  entitled  to  give  jewels  and  other  movables,  though 
inherited  from  the  grandfather.  This  is  conformable  to  the  Vivdda^ 
i*atndkara,  Mitdkahard,  and  other  authorities. 

AutJuyi'itiea. 

YdjnyawdUcya : — "  The  ownership  of  father  and  son  is  the  same 
in  land  which  was  acquired  by  his  father,  or  in  a  corrody,  or  in 
chattels.'' 

"  The  father  has  no  power  to  make  an  unequal  partition,  or  to 
make  a  gift,  of  the  ancestral  property.  This  is  the  doctrine  of  the 
Vivddcb-ratndkaraJ* 

**  They  who  are  born,  and  they  who  are  yet  unbegotten,  and  they 
who  are  still  in  the  womb,  require  the  means  of  support :  no  gift  or 
sale  should,  therefore,  be  made." 

Tdjnyawalkya : — "  The  father  is  master  of  the  gems,  pearls, 
and  corals,  and  of  all  other  movable  property  :  but  neither  the  father 
nor  the  grandfather  is  so  of  the  whole  immovable  estate." 

ZUlah  Bhagulpore,  April  7th,  1919.— Macn.  H.  L.  Vol.  II, 
Chap,  viii.  Case  3. 


Sale  of  a  man's  enUre  property  allowable  under  what  circanutanoea. 

Q.    Can  a  person,  having  a  son,  a  daughter,  and  a  wife,  sell  his 
whole  ancestral  landed  estate  to  a  stranger? 
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i  R.  If  a  father^  having  sons  and  other  heirs,  sell  his  entire  pa- 
trimonial immovable  property  without  their  consent,  or  without  ex- 
treme necessity,  such  as  to  render  the  sale  necessary  for  the  purpose 
of  the  family  support,  the  sale  is  void  and  illegal ;  but  under  such 
necessity  the  act  is  allowable.  This  opinion  is  conformable  to  the 
Vivdda'Chintdmani,  Vivdda-ratndkara,  Vivdda-chxindra,  and  other 
authorities. 

Authorities, 

Cdtydyana : — *^  A  wife  or  a  son,  or  the  whole  of  a  man's  estate, 
shall  not  be  given  away  or  sold  without  the  assent  of  the  persons 
interested;  he  must  keep  them  himself ;  but  in  extreme  necessity, 
he  may  give  or  sell  them  with  their  asfient ;  otherwise,  he  must  at- 
tempt no  such  thing  :  this  has  been  settled  in  codes  of  law.  Except 
his  whole  estate  and  his  dwelling-house,  what  remains  after  the  food 
and  clothing  of  his  family,  a  man  may  give  away,  whatever  it  be, 
whether  fixed  or  movable ;  otherwise  it  may  not  be  given." 

"  If  the  sons  and  the  family  cannot  be  supported  without  sell- 
ing the  whole  real  estate,  or  if  the  father,  reserving  such  portion  as 
may  suffice  for  the  maintenance  of  the  family,  sell  the  entire  patri- 
monial landed  estate,  the  sale  is  good  and  legal." 

Ddya-bhdga: — '*  But  if  the.  family  cannot  be  supported  without 
selling  the  whole  immovable  and  other  property  even  the  whole  may 
be  sold  or  otherwise  disposed  of.** 

Zillah  Nuddea,^  May  12th,  1817.— Macn,  H.  L.  Vol  II,  Chap, 
xi,  Case  22. 


The  gift  of  a  man's  own  aequisition  is  valid,  thoagh  made  on  lus  deaib>bed,  il  he  was  of 
sound  disposing  mind  at  the  time. 

Q.  A  Hindu,  having  a  uterine  sister's  son  living,  made  over  his 
entire  estate,  consisting  of  movable  and  immovable  property,  which 
he  had  acquired  by  dint  of  his  own  industry,  by  gift  to  a  woman 

*  Although  this  is  a  Bengal  case,  yet  tlie  opinion  delivered  in  the  reply  seems  to  ba 
according  to  the  other  schools,  and  not  of  the  Bengal  school,  ^here  a  father  has  absolute 
power  to  dispose  of  property  immovable  as  well  as  movable,  ancestral  as  well  as  acquired, 
without  the  consent^  nay  to  the  prejudice,  of  his  son  and  son's  sob* 
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whom  he  kept  as  a  concubine.  At  the  time  when  the  deed  of  gift 
was  executed,  he  was  afflicted  by  illness,  which  terminated  in  his  death 
two  days  afterwards.  In  this  case,  is  the  gift  legal ;  or  supposing  it 
to  bo  void  and  illegal,  will  his  entire  property  devolve  on  his  sister's 
son  1 

B.  Supposing  the  person  alluded  to  in  the  question  to  have 
made  over  his  self-acquired  real  and  personal  estate  by  gift  to  his  con- 
cubine while  his  uterine  sisters  son  was  living,  and  presuming  him 
to  have  been,  at  the  time  when  the  deed  was  executed,  of  sound 
disposing  mind,  in  that  case  the  alienation  is  good  and  valid ;  other- 
wise it  has  no  validity,  and  the  sister's  son  will  inherit*. 

Many,  says ;  "  He  may  give  it  away  at  his  pleasure,  or  he  may 
defray  his  expenses  with  such  wealth f/' 

Nareda :  *^  Though  generally  his  own,  master,  what  a  man  does 
while  disturbed  from  his  natural  state  of  mindy  the  wise  have  de- 
clared not  done,  because  he  is  not  then  his  own  master." 

Palna  Court  of  Appeal, — Macn.  H.  L.  Vol,  II,  Chap,  viii, 
Case  89. 


A  ^t  by  a  father  of  his  entire  property  to  one  daughter  b  legal,  though  he  may  have 
another  daughter,  and  brother's  son. 

The  other  daughter,  if  unmarried,  is  entitled  to  have  the  expenses  of  her  nuptials  de- 
frayed. 

Q.  1.  A  person  having  two  daughters,  a  brother's  son,  and  a 
son  who  was  an  outcast,  verbally  conferred  his  entire  estate,  consist- 
ing of  movable  and  immovable  property,  on  one  of  his  daughters. 
In  this  case,  is  the  gift  good  and  legal  i 

It.  Supposing  that  the  person  alluded  to,  through  paternal 
affection,  verbally  alienated  his  whole  landed  and  other  property  to 
one  of  his  daughters,  while  his  other  daughter,  a  nephew,  and  an 
outcast  son  were  living,  the  alienation  is  legal,  and  the  persons  above 

*  This  opinion,  and  the  one  which  preceded  it  to  the  like  effect,  must  be  received 
with  qome  degree  of  qualifioation.  It  has  been  laid  down  as  a  general  principle  by  Mr. 
Colebrooke  in  his  treatise  on  Obligatious  and  Contracts,  Book  IV,  §  645,  that  *'  by  the 
Hindu  law,  a  gift  or  gratuitous  contract,  made  by  a  person  afflicted  with  an  incurable  dis- 
temper, is  void.  His  equanimity  being  disturbed,  he  does  not  possess  the  self-control 
requisite  to  a  valid  act  and  legal  disposal  of  his  property.'*  It  follows,  that  to  uphold  a 
gift,  made  on  a  death-bed,  there  should  be  the  dearest  proof  of  sound  disposing  mind,  to 
repel  any  presumption  which  might  exist  to  the  contrary.— Note  by  Sir  VT.  Maon^ghten. 

t  This  text  is  not  of.i/anu,  but  of  Yiihaspati, 
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named  have  no  right  to  the  property,  as  is  laid  down  in  a  text  of 
Ydjnyawalkya : — ''  They  who  know  the  law  of  gifts  declare,  that 
things  once  delivered,  as  the  price  of  goods  sold,  as  wages,  for  the 
pleasure  of  hearing  poeie,  musiciana,  or  the  like,  from  natural  affec- 
tion, as  an  acknowledgment  to  a  benefactor^  as  a  nuptial  gift  to  a 
bride  or  her  family,  and  through  regard,  cannot  be  resumed.*''  This 
is  conformable  to  the  Mitdkshard  and  other  authorities. 

Q.  2.  Supposing  the  gift  to  be  illegal,  and  the  outcast  son  dead» 
and  that  there  are  two  daughters  and  a  brother^s  son  of  the  donor 
living,  which  of  these  survivors  is  entitled  to  the  inheritance  ? 

B.  2.  Whatever  property  is  given  to  a  daughter,  the  gift  is 
legal ;  for  it  insures  the  production  of  benefits,  as  Vyisa  says  :  ''  A 
gift  to  a  daughter  is  productive  of  an  eternal  enjoymeut  of  benefit, 
and  also  to  a  brother." — ^The  other  survivors  have  no  right  of  suc- 
cession ;  and  if  the  other  daughter  be  a  maiden,  she  is  only  entitled 
to  such  portion  of  the  property  as  may  suffice  for  the  necessary  ex- 
penses of  her  nuptial  ceremony. 

Zillah  Agra,  March  9th,  1818.— Macn.  H.  L.  Vol  II,  C3hap.  vim. 
Case  43. 


Bespoxisa  Prudentiuu. 

Nacharummah  and  another,  v.  Sashumicah  and  another. 

The  deceased  Yenganah,  besides  his  son  Singree,  left  surviving 
him  the  defendant  Sashummah  his  wife,  a  daughter,  two  daughters- 
in-law,  and  a  fraternal  sister-in-law, — all  widows.  In  his  last 
illness  he  directed  that  after  his  death,  a  certain  sum  with  his 
accounts  and  bonds  being  first  given  to  his  son,  the  residue  of  his 
property  should  be  divided  equally  between  him  and  the  five  widows. 
This  was  accordingly  done ;  and  the  son  having  since  died,  the  two 
daughters-in-law,  above  alluded  to,  claim  to  be  entitled  to  share 
what  he  has  left,  as  against  the  defendant  Sashummah,  the  mother 
of  Singree  deceased.    Qu.  as  to  their  right  ? 

*  This  u  not  a  text  of  Ydjmmlkya,  but  of  Ndinnda,    See  Dig.  Yol.  ii.  p.  291. 
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The  deceased  Yenganah^  having  a  son,  had  no  right  to  make  the 
distribution  stated^ 

Remedied, 

By  law,  as  received  in  the  school  that  follows  the  Miidkshard, 
SmritirCkandrikd,  and  Mddhavya,  a  father  is  restrained  from  giving 
.away  immovdblea,  without  the  concurrence  of  his  sons :  but  he  is  not 
precluded  from  disposing  of  movables  at  his  discretion.  (Mit.  on 
Ink.  Gh.  i.  Sect.  1.  §  27.)  Considered  then  as  a  gift,  the  distribu- 
tion  alluded  to,  which  seems  not  to  have  concerned  land,  should  not 
have  been  deemed  invalid.  No  doubt,  the  mother  (and  not  the 
6i8ters*ia-law)  was  entitled  to  succeed  to  the  son's  property. 
Stra  H.  L.  Vol.,  II,  (2nd  Ed.)  pp.  8  and  9. 


ZiLLAH  OF  SARUN. 

'(A)  Ram  Tcjwukul  Tevaree,  (B)  Lal  Ram  Tevaree  Appellants, 

veraua 

(C)  Four  sons  of  Chutttjr  Tevaree,  (D)  Ico  Lal  Tevaree 

Respondents. 

Ruggoo  Nath,  deceased,  was  the  father  of  A,  C,  and  D.  A  is 
the  father  of  B.  It  appears  that  0  and  D  having  instituted  in  the 
Zillah  of  Sarun  a  suit  against  A  and  B,  claiming  certain  lands  on  the 
ground  of  their  having  been  assigned  to  A  by  deed  in  writing  by 
their  father  Ruggoo  Nath,  contrary  to  the  Sh&stra,  obtained  a  decree 
in  their  favor  by  the  decisioh  of  the  Registrar,  which  was  confirmed 
in  appeal  by  the  Assistant  Judge.  The  appeal  of  A  and  B  to  the 
Provincial  Court  not  being  admitted,  they  petitioned  the  Sudder 
Dewanny  Adawlut  for  a  special  appeal;  upon  which  that  Court  re- 
ferred to  their  Hindoo  Law  Officers  the  following  questions,  arising 
frono  the  case  as  above  stated,  with  the  pleas  urged  by  the  ap- 
pellants. 

1.     Supposing  Ruggoo  Nath  to  have  acquired  the  lands  in  dis- 
pute by  means  of  ancestral  property,  could  he  in  that  case,  assign 
them  by  deed  to  one  of  his  sons,  to  the  exclusion  of  the  others  ? 
Vol.  II.  16 
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2.  Supposing  them  to  have  been  not  ancestral,  but  of  his  own 
acquisition,  could  he  do  so  ? 

In  ariewer,  the  PundUa  replied, 

That,  under  the  circumstances  stated,  the  father,  in  either  case, 
was  not  competent  to  assign  over,  by  any  means,  the  lands  in  ques- 
tion to  one  SOD,  without  the  consent  of  the  others  ;  a  father  not  hav- 
ing power  either  to  give  or  sell  without  the  consent  of  his  sons, 
whether  land  or  slaves^  though  acquired  by  himself,  much  less  where 
they  have  descended  to  him.  And  for  this  they  referred  to  the  text 
of  Manu,  cited  in  the  Mitftksharfc,  Vyavahii-a  M&dhavya^  Viia 
Mitrodaya,  VyviJda  T&ndava,  &c.  &e. 

Communicated  by  Mr.  Sutherland.— Stra.  H.  L.  Vol.  II,  (2nd  Ed.) 
page  10. 


Latchemb-nada,  v.  Visva-nada  S.~ 

The  Defendant,  and  the  husband  of  the  Plaintiff  being  brothers, 
and  undivided,  and  their  mother  dying,  the  defendant,  in  the 
absence  of  his  brother,  made  a  gift  of  land  on  the  occasion  of  her 
death,  equal  to  two  merealls  of  seeds,  to  one  Annavaraloo  Sashnm- 
buttoo ;  he,  the  Defendant,  being  at  the  time  in  possession  of  the 
family  property.  Quest.  Was  the  gift  good  as  against  the  absent 
brother,  unauthorized  by  him  ? 

Remarkd, 

See  Mit  on  Inh.  Ch.  I,  sect,  i,  §  28,  29.  The  gift  being  made 
for  the  spiritual  benefit  of  a  mother's  shade,  and,  so  far  as  appears, 
being  not  excessive  for  that  purpose,  according  to  the  religious 
notions  of  the  parties,  seems  to  come  under  the  description  of  indis- 
pensable duty,  for  which  one  brother  is  competent  to  make  a  valid 
gift,  without  the  consent  of  the  other, — it  could  not,  Iherefore,  be 
re-called.  The  action,  however,  does  not  appear  to  have  been  brought 
for  this  purpose,  the  donee  being  no  party  to  the  suit ;  but  for  %hat 
of  charging  the  whole  gift  against  the  donor's  share  of  property ; 
in  which  view  also  the  maxim  cited  from  the  Mit&kshar&  is  adverse 
to  the  Plaintiff's  claim,  which  goes  to  disallow  this  disposal  of  pro- 
perty as  for  the  common  concern.  C. 
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It  may  be  remarked,  in  addition  to  the  observations,  that,  had 
the  PlaintLBTs  husband  been  a  minor  at  the  time  of  the  grant  in 
question,  it  would  have  been  clearly  good,  without  his  consent, 
which  he  would  not,  during  minority,  have  been  competent  to  give. 
(Mit,  on  Inh.  Ch.  I,  Sect.  i.  §  28,  29.)  It  does  not  appear  that  he 
was  a  minor ;  but  it  is  stated  that  he  was  absent  at  the  time,  which 
would  be  equally  material,  as  connected  with  the  occasion  of  the 
grant ;  being  the  death  of  the  mother,  whose  ceremonies  could  not 
conveniently  wait.  Minors  and  absentees  stand,  in  many  respects, 
in  point  of  Hindu  law,  on  the  same  footing.  T.  A.  S. 

Stra.  tt  L.  Vol.  II,  (2nd  Ed.)  p.  339. 


Teboovande-pobam  CHRraHVAMA-CHABUB,  By  his  Vakeel, 

Seshadrtj  Iyengar, 

versus 

Alamalamman,  by  his  Vakeel,  Syed  Eussbemoodeen  Cawn. 

We  send  you  copy  of  the  genealogical  table  in  this  cause ;  and 
you  will  let  us  know  which  of  the  parties  is  to  be  considered  as  heir. 
If  the  proprietor  of  a  property  authorize  another  to  take  possession 
of  it,  and  perform  his  funeral  ceremonies  after  his  death,  and  die, 
leaving  an  heir  at  law,  is  the  latter  thereby  disinherited  ? 

Answer  of  the  Pundit 

The  gift  by  the  owner  in  his  life-time  was  competent;  and 
takes  effect  upon  his  death. 

Reniarks. 

This  is  a  consequence  of  the  power  of  giving ;  which  is  not 
restrained,  unless  in  the  case  of  land,  the  owner  having  male  issue 
living ;  or  in  that  of  the  whole  property,  leaving  the  family  thereby 
destitute  (Jagan-ndtha's  Digest,  Book  II,  Ch.  iv,  ver.  4,  5,  7,  9, 
14,  18.)  According  to  the  Smriti-S&ra,  cited  by  Jagan-n&tha, 
(Vol.  ii.  p.  118.)  a  gift  of  the  whole  estate  is  valid,  but  sinful.  In 
the  case  of  land,  however,  the  gift  would  be  invalid,  if  the  heir 
were  a  lineal  male  descendant,  and  did  not  consent.  Mit.  on  Inh. 
Ch.  I,  Sect,  i,  §  27.  C. 

Stra.  H.  L.  Vol  II,  (2nd  Ed.)  pp.  5  and  6. 


Digitized  by  VjOOQ  IC 


I2i  PRECEDENTS  OF  [Boon. 

ZiLLA  OF  VizAGAPATAM.— 17<A  of  Dec&inber,  1808. 

The  family  of  the  deceased^  a  Eiudoo  of  the  Banyan  trihe,  con- 
sisted of  his  wife  and  the  widows  of  the  two  soos  dead  without  leav- 
ing issue ;  when,  being  at  the  point  of  deaths  he  caused  to  be  drawn 
two  instruments  under  two  several  dates,  purporting,  that  nothing 
should  be  given  to  his  elder  daughter-in-law,  except,  the  jewels  she 
bad  worn  during  the  life  of  her  husband  ;  but  that  the  younger  one 
should  have  some  of  the  movables,  besides  her  ornaments ;  and  that 
all  the  rest  of  his  property,  movable  and  inmovable,  should  beloug, 
in  certain  specified  proportions,  to  his  blood  relations,  his  servants, 
and  his  widow. — Are  these  instruments  valid?  And,  if  not,  in 
what  manner  are  the  three  widows,  i.  e.  the  widow  of  the  deceased, 
and  his  two  daughters-in-law,  living  together,  to  divide  the  estate? 

A  disposition  of  property  made  under  influence  of  anger,  as 
of  any  other  violent  passion,  disturbing  the  intellect,  is  by  law  invalid. 
But  the  objection  must  appear  from  other  circumstances  th^a  the 
mere  fact  of  the  diposition  being  different  from  that  which  the  law 
would  have  made  without  it.  The  whole  property  in  question  was 
vested  in  the  father,  and  he,  having  no  surviving  male  issue,  was  not 
restricted  by  law  from  disposing  of  immovables,  as  well  as  movables, 
at  his  discretion.  Whatever  was  not  so  given  away  by  him  would 
devolve  by  inheritance  on  bis  widow,  and,  after  her  death,  on  his 
legal  heirs ;  and,  according  to  an  opinion  which  is  supported  by  the 
author  of  the  Vaijayanti,  a  commentary  on  Vishnu,  the  widows  of- 
sons,  who  died  before  their  father,  are  entitled  to  succeed  to  him. 
But  this  doctrine,  on  which  alone  the  daughters-in-law  could  found 
any  pretensions  to  participate,  is  not  generally  received  in  the 
schools  which  follow  the  Mit&kshar&.  C. 

Stra.  H.  L.  Vol.  (2nd  Ed.)  pp.  14  and  15. 
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ZiLLA  OF  Chittore.— I7tt  qf  D€cembe7\  1810. 

The  Calendar*  of  a  village  adopted  a  son,  who  married,  and 
died,  in  the  life-time  of  his  father.  The  father  subsequently  died, 
liaving  previously  to  his  death  given  his  meeraaee  in  trust,  for  the 
Bupport'of  a  daughter,  a  sister,  and  the  widow  of  his  deceased  son, 
who  were  all  living  with  him  at  the  time.  And  now  the  daughter- 
in-law  claims  it  as  hers.  The  Pundit  (Ausoory  Alagasingara 
Charloo,)  reported,  that  the  disposition  by  the  Calendar  was  a  com- 
petent one,  and  the  claim  set  up  by  the  daughter-in-law  not  main- 
tainable. 

Bemarka. 

There  was  nothing  in  the  law  to  prevent  the  man  disposing  of 
his  property  by  gift,  (which  this  trust  is)  for  the  support  of  the 
women,  in  any  manner  he  judged  proper.  And  even,  had  he  made 
no  such  gift,  still,  according  to  the  doctrine  prevalent  in  the  school  of 
Mit&kshai^,  the  daughter  would  have  inherited,  in  preference  to  the 
son's  widow;  though  the  author  of  the  Fai/aj^an^^  and  a  few  other 
writers,  hold  otherwise.  C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  234. 


*  The  CalMdar  is  he  to  whom  belong?,  in  villages^  the  function  of  reading  and  ex- 
pounding the  Punchdnga.  Punckdnga  (compounded  of  puncha,  five,  and  unga,  members,) 
signifying  a  book  treating  on  astrological  aubjeots,  under  five  particular  heads.  It  is  the 
province  of  Brahmins. .  Every  Hindoo  village  has  one,  who  receives,  as  his  compensation, 
a  portion  of  the  produce,  which  is  called  his  mecratset.    In  some  villages  it  is  hereditary. 
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SBOTXOX   XI. 

THE  SUPBIMAOT  AND  OONTROL,   OF  THB  YATHBB  OVER  FAMILT-PBOPIBTT, 
AND,   IN  CASE  OF   HIS  ABSENCE,   DISABILITT,   DEMISE,   OB  ABDICA- 
TION,  OF  HIS  ELDEST   OB  ANOTHER  BON   QUALIFIED. 


Calcutta,  S.  t>.  A.— The  Uth  of  June,  1850. 

Present : 

Sir  R  Barlow^  Bart,  W.  B.  Jackson  and 
J.  R.  CoMn^  Esq.,  Judges. 

Case  Vo.  3  of  1849. 

Chutteb  Dharbb  Laul^  Appellant^  (Defendant  with  others, 

absent  in  appeal,)  versus  Bikaoo  Laul,  Pauper, 

(Plaintiff,)  Respondent. 

It  is  not  competent  to  a  Bon,  even  in  the  provinceB  where  the  law  of  the  HitAahtii 
prevailB,  to  bring  ft  Buit  for  poseeasion  of  an  anoestral  estate,  and  mutation  of  namei^ 
as  on  ezchisiTe  proprietary  right  duiing  the  life-time  of  hia  father,  on  the  ground 
that  the  father  had  made  an  illegal  alienation  of  the  estate  by  a  sale  without  the  son's 
consent,  and  that  not  only  was  the  sale  illegal  on  that  account,  but  that  the  father 
had,  by  making  it^  divested  himself  of  his  own  interest  in  the  estate.  A  former 
decision  by  a  single  Judge  of  the  Gourt>  to  the  contraiy  effect,  overruled. 

The  Principal  Sudder  Ameen's  decision  is,  in  substance,  as 
follows : — '^  Plaintiff  sues  for  possession,  partition  and  registry  of 
property,  as  detailed  below,  and  for  wasilat  thereof,  estimating  the 
value  of  the  suit  at  5,101  rupees. — First,  For  his  share  in  mouzahs 
Decree  and  Dhunkee,  pergunnah  Gho,  purchased  by  Chutter-dharee 
Laul,  appellant  in  case  No.  3. — Second,  For  a  similar  share  in 
mouzah  Seeora,  pergunnah  Cherand,  purchased  by  the  appellant  in 
case  No.  22." 

"  The  defendants  plead  that  the  plaintiff's  father  sold  to  them 
his  property,  with  plaintiff's  consent,  in  order  to  pay  off  debts  con- 
tracted for  the  expenses  of  the  marriages  of  his  daughters  and  sods; 
that,  at  the  time  of  the  sale,  the  plaintiff  was  present  at  the  execu- 
tion of  the  deed  with  his  father,  and  engaged  with  him  in  complet- 
ing the  sale.  He,  however,  made  no  objection  to  the  sale,  either  at 
the  time  of  mutation  or  registry  of  the  deed." 
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''  On  the  other  hand,  it  having  been  clearly  proved  by  the  deci- 
sions and  other  docaments  filed  by  the  plaintiff,  that  plaintiff's  father 
was  a  bad-character,  and  alienated  the  disputed  property  which  was 
ancestral ;  that  plaintiff  objected  to  the  sale  at  the  time  of  mutation, 
and  that  plaintiff's  father  cannot,  under  the  Mit&ksharl,  sell  or 
alienate  ancestral  property^  without  the  consent  of  his  son.  It  isj 
therefore^  ordered,  that  the  case  be  decreed  in  favor  of  the  plaintiffl" 

Judgment — 

Appellant  proceeds  to  argue  the  case  as  to  the  sale  of  village 
Dhunkee ;  and  urges  that,  whether  the  sale  be  good  or  bad,  during 
the  life*time  of  his  father,  the  plaintiff  has  no  title  to  possession,  nor 
even  to  come  into  court  to  claim  such  possession  ;  and  further,  that 
the  mother  of  Nund-koomar  is  still  alive  ;  that  Qobind  Shevuk  may 
have  other  children ;  and,  in  such  case,  the  division  between  the 
plaintiff  and  his  half  brother  Nund-koomar,  in  half  shares,  would 
prejudice  the  rights  of  other  children  born  subsequent  to  that  divi* 
sion,  which,  of  itself,  preclude  the  Court  from  granting  a  decree  to 
the  effect  now  sought. 

In  answer,  it  is  pleaded  that  a  father  and  son  possess  an  equal 
right  in  ancestral  immovable  property  ^see  page  75,  Select  Report, 
Sudder  Dewanny  Adawlut,  Volume  II.,  Sham  Singh,  appellant, 
versviB  Musst  Omraotee,  respondent'^) ;  and  it  is  argued  that  as  the 
father  by  making  the  sale,  has  divested  himself  by  his  own  act  of 
his  right,  the  plaintiff  is  the  only  legal  claimant  to  the  property 
in  suit 

On  these  points,  we  have  to  observe  that  a  suit  for  possession 
and  mutation  of  names,  as  on  exclusive  proprietory  right,  is  the  suit 
before  us,  not  a  suit  to  declare  the  sale  by  father  of  ancestral  pro- 
perty, without  consent  of  his  son,  to  be  illegal. 

We  are  clearly  of  opinion  that,  during  the  father's  life,  the 
plaintiff  cannot  institute  such  an  action  as  is  now  brought 
We,  therefore,  reverse  the  decision  of  the  lower  Court,  and  give 
judgment  in  favor  of  the  appellant  with  costs.  The  respondent's 
pleader  has  produced  as  a  precedent  in  support  of  his  case,  the  Re- 
port at  page  175  of  the  Sudder  Decisions  for  1845,  wherein  it  was 

*  Ante  p«g«  ii. 
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ruled  by  a  dngle  judge  (Mr.  Rattray)  that  a  plaint,  similar  to  the 
present,  is  admissible,  and  a  decree  in  concurrence  witli  that  of  the 
Principal  Sadder  Ameen  was  passed  for  Ram  Qholam,  the  plaiati£ 
We,  however,  cannot  concur  in  the  principle  of  that  decision. — S.  D. 
A.  Dec.  for  1850,  p.  282. 


Caixiutta,  H.  C.  a.     The  3rd  of  May,  1867. 

Present : 

The  Honorable  H.  7.  Bayley  and  Shumbhoo-nath  Pundit,  Judges, 

Case  No.  2527  of  1866. 

Sheo  Ruttxtn  Koonwub,  (Defendant,)  Appellant, 

versus 

QotJR  Behabc^  Bhukut  and  others,  (Plaintifiis,)  Respondents. 

Where  one  member  of  a  joint  family  claims  a  property  as  separate,  the  omct  is  on  lum 

to  prove  his  allegation. 
Under  the  MiUfloshai^  law,  an  alienation  by  a  son  without  the  father's  consent  is 

invalid. 

Bayley,  J".— The  pleas  taken  in  special  appeal  are,  in  our  opi- 
'  nion,  valid. 

These  pleas  are  that  the  burden  of  proof  has  been  wrongly 
put  by  the  Lower  Appellate  Court  upon  defendant,  special  appellant, 
And  that  the  alienation  by  one  brother  without  the  direct  participa- 
tion of  the  father  and  in  his  life- time  was  invalid. 

Plaintiff  sued  for  a  house  at  Bhagulpore,  alleging  title  by  a 
purchase  from  Qopee  and  Laul  Beharee,  the  sons  of  one  Luchmun. 
The  original  purchase  was  in  the  name  of  Oopee  alone.  Defendant 
is  an  auction-purchaser  at  a  sale  in  execution  of  the  rights  and  in- 
terests of  Luchmun,  tb^  father^  and  Jjaul  Beharee,  the  son,  both 
judgment-debtors. 

The  Lower  Appellate  Court,  adnxitting  that  the  family  lived 
jointly  at  jMlirzapore,  states  that  it  is  not  shewn  by  defendant,  special 
appellant,  that  the  house  at  Bhagulpore  was  connected  with  the 
joint  family  or  otherwise  than  separate. 
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But  with  the  presumption  arisiug  from  the  status  of  the  family 
being  admittedly  joint,  it  was  not  on  defendant,  but  on  plaintiff 
who  sued  for  the  house  at  Bhagulpore  as  a  separate  property,  to 
prove  that  it  was  so. 

Nor  could  the  property  be  alienated  under  Mit&kshari  law  by 
the  sons  without  the  consent  of  the  father  then  living. 

We,  therefore,  decree  this  appeal  with  costs.  We  reverse  the 
decision  of  the  Lower  Appellate  Court,  and  remand  the  case  to  be 
tried  with  reference  to  the  above  remarks. — S.  W.  R.  Vol.  VII,  p.  449. 


BAfiJEB  Ballal,  v.  Ramajee  Nabayun  Kurmukub. 

In  this  case  the  Eulkam  of  a  village  was  sold  to  the  respondent 
by  the  owner  with  the  consent  of  the  co-parcener  (appellant's 
father,)  then  absent,  and  the  respondent  was  ousted  of  possession  by 
the  appellant ;  it  was  held  that  the  sale  was  good  as  against  the 
appellant,  his  father  being  allowed  a  right  of  action  to  set  aside  the 
alleged  sale,  if  false. — Borr.  Bep.  Vol.  II,  p.  642.  See  Morley's 
Digest,  Vol.  I,  p.  44. 

Alienation  made  by  a  Hindti  with  the  consent  of  his  son,  can- 
not, under  the  Mit^kshar^,  be  questioned  by  the  grandson. — 
Burraik  Chutteo  Sing  and  another  v.  Oridharee  Sing  and  others. 
S.  W.  Rep.  Vol.  IX,  p.  337. 

A  deed  of  sale  (where  full  consideration  is  paid)  executed  by 
a  member  of  a  Hindd  family,  acting  de  facto  as  the  guardian  of  his 
minor  brothers,  is  not  valid  by  reason  of  the  father  being  alive  at 
the  time. 

Where  a  guardian  sells  part  of  an  estate,  and  applies  the  pur- 
chase-money to  the  expenses  incurred  in  a  suit  undertaken  and 
found  in  fact  to  be  for  the  benefit  of  the  whole  property,  the  sale 
is  valid. — Ounga  Pershad  and  others  v.  Phool  Singh  and  othersc-^ 
a  W.  Rep.  Vol.  I,  p.  106. 


Vol.  IL  U 
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Admitted  legal  opinions. 

Partition  without  the  father's  consent  is  illegal.  But  with  his  consent  binds  him, 
though  absent  at  the  time.  And  without  his  consent  does  not  bind  th«  son  who 
made  it. 

Q.  1.  A  persoQ  had  three  soos^  the  youngest  of  whom  abs- 
conded from  his  family  house,  and  the  father  went  towards  Bindra- 
bun  to  make  inquiry  after  him.  His  other  two  sons  remained 
at  home.  In  this  case,  is  the  eldest  son  competent  to  exercise 
proprietary  right  over  the  landed  and  other  property  ?  Supposing 
the  eldest  in  this  interval  to  have  adjusted  the  proportion  of  his 
father's  share  of  the  joint  property  by  means  of  arbitration,  in  this 
case,  is  the  adjustment  complete  and  binding  ? 

R.  1.  In  the  absence  of  the  father,  who  proceeded  to  Bindra- 
bun  to  inquire  after  his  missing  son,  the  eldest  son  is  competent 
to  manage  his  assessed  lands  and  his  other  property,  in  virtue 
of  which  he  may  exercise  proprietary  right  over  it*.  But  any 
partition  of  joint  property  made  by  means  of  arbitration  without 
the  father's  permission,  cannot  be  considered  as  lawful. 

Q.  2.  If  the  father,  at  the  time  of  his  proceeding  to  Bindra- 
bun,  verbally  left  directions  with  his  eldest  son  to  adjust  the  dispute 
regarding  his  share  of  the  immovable  property  held  in  joint  tenancy 
with  his  other  co-heirs,  and  he  (the  eldest  son)  accordingly  did 
so  while  he  was  absent,  and  the  father  upon  his  return  be  not 
satisfied  with  the  adjustment,  in  this  case,  is  such  adjustment  good 
and  binding  ? 

R.  2.  Supposing  the  eldest  son,  in  the  absence  of  his  father, 
but  with  his  permission  expressed  at  the  time  of  his  proceeding 
to  Bindrabun,  to  have  chosen  an   arbitrator,  and  to  have  received 

*  It  should  not  be  supposed,  from  the  doctrine  laid  down  in  this  case,  that  accord- 
ing to  the  Hindoo  law  it  is  a  settled  maxim,  that  the  eldest  son  is  alone  entitled  to 
manage  his  father's  estate,  and  that  the  other  H<»ns  are  to  be  debarred  from  the  manage* 
ment.  The  hiw  nuthoiizes  :i  capable  Bon,  whether  he  be  eldest  or  youngest^  to  manage 
the  estate ;  but  if  each  .-^on  chtim  his  share  of  management,  he  is  competent  to  do  so. 
A  sun  who  is  capable  may  assume  the  management,  with  the  consent  of  the  rest^ 
during  the  father's  absence  or  at  his  death,  as  appears  from  the  subjoined  extract  of  the 
Ddya-bhdtja  :  *'  Is  not  the  eldest  son  alone  entitled  to  the  estate,  on  the  demise  of  the 
co-heirs,  and  not  the  rest  of  the  brethren  ?  Not  so ;  for  the  right  of  the  eldest 
(to  t:ike  charge  of  the  whole)  is  pronounced  de|)endant  on  the  will  of  the  rest.  Thus 
Nartda  says  :  "  Let  the  eldest  brother,  by  consent,  hup])ort  the  rest,  like  a  father;  or 
let  a  younger  brother,  who  is  capable,  do  so :  the  property  of  the  family  depends  on 
ability.  By  consent  of  all,  even  the  youngest  brother,  being  capable,  may  support  the 
rest.     Primogeniture  is  not  a  po.«itive  rule." — Note  by  Sir  W.  Hacnaghten. 


Digitized  by  VjOOQ  IC 


CHiLP.  n.]        SUPREMACY  OVER  FAMILY-PROPERTY.  131 

his  legal  share  of  the  joint  property,  separated  by  means  of  arbi- 
tration, such  partition  of  tho  estate  is  good  and  bindings  even 
though  the  father  after  his  return  wish  to  recede  from  it. 

Q.  3.  A  person  had  an  only  son,  who  in  the  absence  of  his 
father  having  chosen  an  arbitrator,  caused  a  partition  of  his  father's 
ancestral  immovable  property  which  was  held  in  joint  tenancy 
with  his  other  co-heirs;  and  the  father  having  returned  home 
dissented  from  the  measure,  and  shortly  after  died.  The  son  who 
caused  the  partition  is  still  living,  and  wishes  to  recede  from  it.  In 
tliis  case,  is  he  competent  to  do  so,  or  otherwise  ? 

R.  3.  The  partition  of  the  father's  joint  immovable  and  other 
property  made  by  the  award  of  an  arbitrator,  during  the  father's 
absence,  without  his  express  permission,  and  to  which  the  father 
after  his  return  did  not  consent,  is  illegal,  and  on  the  death  of  the 
father,  if  the  son  who  caused  it  to  be  made  wish  to  recede,  it  cannot 
be  considered  as  good  and  binding. 

Zillah  Midnapore,  May  25,  1818. — Macn.  H.  L.  Vol.  II, 
Chap.  V,  Case  4. 


Kesponsa  prudentum. 

SOOBUMMAH,  versus  QlNECAPAH. 

On  a  question,  as  to  the  liability  of  the  son  to  be  sued,  on 
account  of  property  claimed  by  the  father,  the  father  living  and 
amenable  at  the  time,  the  Pundit  (Rungachary)  certified  in  the 
negative. 

Remarkd, 

A  son  can  only  sue>  or  defend  a  suit  for  his  father,  unauthorized 
by  him,  if  the  latter  be  disabled  by  decrepitude,  disease,  alienation 
of  mind,  or  the  like.  See  a  passage  of  Vrihaspatiy  as  follows  :  "A 
kinsman  (explained  by  Mitra  Misrato  mean  a  son,  or  other  near  rela- 
tion,) or  any  person  who  is  delegated  by  the  party,  may  institute  or 
defend  causes  on  the  part  of  one  who  is  an  idiot,  a  mailman,  an  old 
man,  or  one  afflicted  with  disease." — If  the  father  have  retired  from 
worldly  affairs,  tho-whole  management  of  the  family  devolves  ©n  tho 
son  ;  and  in  such  case  he  may  of  course  be  sued.  C. 
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Right. — The  father  has  absolute  dominion  during  bis  life ;  the 
children  have  nothing  to  do  with  the  property^  or  the  claims  on  it, 
till  after  his  decease.  E, 

Stra.  H.  L.  Vol.  II,  (2ud,  Ed.,)  p.  326. 


Madras,  S.  D.  A. 


If  a  Hindoo  die,  leaving  property,  can  his  eldest  son^  being  of 
age,  claim  the  outstanding  balances  due  to  his  father,  without  pre- 
vious application  for  the  purpose  to  the  co-heirs  ? — Or,  must  he  ob- 
tain a  Vakalut-namah  from  them,  to  empower  him  ? 

A'iiawer. — The  elder  brother  should  consult,  on  the  occasion, 
such  of  his  younger  ones  as  are  of  age  at  the  time. 

Remarks. 

An  elder  brother  may  certainly  take  the  management  of  the 
whole,  with  the  acquiescence  of  the  co-heirs  ;  (Mit.  on  Inh.  Ch.  I, 
Sect,  iii,  §  3;  and  2  Dig.  text  Ik.)  And  if  the  objection  be  on  the 
part  of  a  debtor,  pleading  the  claimant's  want  of  authority  from 
his  co-heirs,  the  plea  would  be  bad ;  though  it  is  presumed  that, 
if  he  require,  for  his  satisfaction  and  security,  that  all  should  join 
in  an  acquittance  for  payments  made  by  him,  he  ought  to  have  that 
satisfaction.  If  the  objection  be  on  the  part  of  the  co-heirs,  the 
eider  brother  (no  doubt)  cannot  act  for  them,  against  their  con- 
sent. C. 

"  Should  consult,"  &a — ^That  would  be  very  proper ;  but  what 
answer  is  this  to  the  Court's  question  ?  It  was  meant  to  ask, 
whether  it  be  necessary  that  the  elder  should  receive  a  formal  com- 
mission from  the  other  brothers,  or  whether  he  may  act  without  it? 
The  answer  is  that  no  formal  commission  is  necessary.  The  elder 
brother  succeeds  naturally,  as  the  representative  of  the  father,  to 
the  administration  of  the  estate ;  but,  by  common  consent,  any  of 
the  others  may  do  so.  In  the  latter  case,  a  written  agreement  may 
be  given ;  but  the  necessity  of  one  is  not  even  here  absolute :  the 
general  notoriety  of  the  fact  is  in  ail  cases  sufficient  E. 

Stra.  H.  L.  Vol  II,  (2nd  Ed.)  p.  331. 
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SEOTIOI^    III. 

ON   THE   POWBB  OF  A  FATHER,   OR   ANT   CO-PARCENBB, 
OVER   PBOPBRTT    UNDIVIDED,    OR  DIVIDED. 


Calcutta,  S.  D.  A.— The  i7th  of  May,  1826. 

Present : 

W.  Leycester  and  W.  Dorin,  Judges. 
Sheo  Subun  Misser  (son  and  heir  of  Singh  Laul  alias 
DUBIAO  MissBR,  deceased)  Appellant,  versus 
Sheo  Suhai^  Respondent. 

Sale  of  joint  landed  property,  situated  in  the  district  of  Mirzapore,  by  one  partner  with- 
out the  consent  of  the  rest,  set  aside  as  being  contrary  to  the  Hindoo  law,  and  there 
being  eyideut  over-reaching  on  the  part  of  the  purchaser. 

This  was  an  action  brought  by  Sheo  Surun  Misser  against  Sheo 
Suhai,  to  recover  possession  of  two  mouzas  situated  in  ziilah  Mirza- 
pore, pergunna  Aroura. 

The  defendant,  in  fovmA  pauperis,  replied  that  the  land  was 
worth  more  than  Bs.  5,000,  and  was  the  joint  property  of  his  father 
and  his  four  uncles.  Had  he  wished  it,  he  could  not  have  alienated 
the  land  during  their  lives.  He  never  executed  any  kut-kubdlah  or 
written  obligation,  such  as  described  in  the  plaint.  He  never  re- 
ceived any  of  the  sums  spoken  of  by  him,  nor  petitioned  the  Court 
to  give  the  plaintiff  possession.  The  real  case  was  this :  he  was  at  a 
loss  for  money  to  pay  the  Government  revenue  for  the  year  1224 
F.  S.,  and  therefore  executed  a  written  obligation  of  the  nature  of  a 
mortgage  deed,  pledging  the  land  for  the  sum  of  Rs.  1,000. 

The  officiating  Judge  of  the  Zillah  passed  a  decree  in  favor  of 
the  Plaintiff  with  costs,  directing  the  plaintiff  to  pay  the  defendant 
Bs.  2,056,  the  rest  of  the  purchase-money.  The  defendant  appealed, 
in  formA  pauperis,  to  the  provincial  court  of  Benares,  part  of  the 
judgment  delivered  by  the  First,  Second  and  Officiating  Judges  of 
Hiat  Court  is  as  follows : — "  The  appellant's  father  being  alive,  he 
(the  appellant)  had  no  right  or  power  to  alienate  any  part  of  the 
land,  and  all  the  deeds  executed  with  that  view,  or  to  that  effect,  are 
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invalid.  We,  therefore,  reverse  the  decision  of  the  lower  court, 
and  give  a  decree  for  the  appellant  with  costs."  From  this  decision 
the  case  was  brought  by  special  appeal  into  the  Sudder  Dewanny 
Adawlut. 

The  Chief  and  Fourth  Judges  of  the  Sudder  Dewanny  Adawlut 
(W.  Leycester  and  W.  Dorin)  on  the  27th  of  May  1826,  recorded 
their  opinions  as  follows.  The  Hindoo  law,  as  laid  down  in  vyavcts- 
thaa  delivered  in  former  cases*  does  not  permit  alienation  of  land, 
held  jointly  by  several  pvitee^dars,  or  owners,  to  be  made  by  one 
without  the  assent  of  the  others,  nor  indeed  does  such  alienation 
hold  good  for  the  alienating  partner's  individual  share  even,  without 
the  assent  of  the  rest.  It  is  not  in  the  present  case  sufficiently 
shown  that  the  partners  had  consented  to  such  alienation,  as  the 
appellant  has  attempted  to  prove.  And  even  had  their  assent 
been  shown,  there  was  such  evident  overreaching  on  the  part  of 
the  appellant,  that  the  Court  could  not  hold  the  transaction  valid, 
though  at  the  same  time  the  respondent  was  clearly  bound  to  refund 
to  the  appellant  the  money  he  had  received,  with  interest.  For  these 
reasons  the  decree  was  affirmed  with  costs. — Sel.  S.  D.  A.  Rep. 
Vol.  IV,  p.  158.     (New  Ed.  p.  201.) 

According  to  the  Hindoo  law,  as  current  in  Behar,  an  only 
son  cannot  be  given  or  received  in  the  DuttaJca  form  of  adoptioo,t 
and  according  to  the  same  law^  neither  joint  property  nor  the 
profits  arising  from  sacrificial  fees  are  fit  subjects  of  transfer. 
N'und'Tam,  and  others,  heirs  of  Ram  Sunhye  Pandey,  Appellants, 
V.  Kashee  Pandey  and  othera,  Respondents. — Sel.  S.  D.  A.  Rep. 
VoL  III,  p.  232.    (New  Ed.  p.  310.) 

A,  B  and  C  were  brothers,  sons  and  tenants  in  common  of  some 
ancestral  lands.  A,  several  years  before  his  death,  by  deed,  gave 
his  general  estate  toD,  his  sister's  son,  and  had  his  name  recorded. 
On  his  death,  B  and  C  sued  for  A's  interest  in  the  undivided  land3 
and  also  for  his  personal  estate  and  certain  villages  bought  in  A's 

*  See  Civil  Reports,  page  282,  Vol.  TIT,  and  page  71,  et  pasnm,  of  the  preeent  volume. 
The  same  doctrine  was  also  maintained  in  a  Tirhoot  case  wherein  Kaja  Bydiannnd  wm 
appellant  against  Jydutt  Jha  and  others,  respondents.  The  Pundits  then  also  hdd  the 
•ale  of  joint  undivided  property  to  be  invalid,  without  the  assent  of  all  the  sharers,  and 
not  valid  even  for  the  sellers  own  share,  while  undivided. — Note  by  the  ResiAter  of  the 
Sudder  Dewanny  Adawlut. 

t  This  ca«e  will  be  found  in  extenso  in  the  Book  on  Adoption. 
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Dam6|  wliich  they  alleged  must  be  held  to  be  an  accretion  to  the 
ancestrnl  estate.  S.  D.  A.,  affirms  judgment  of  Lower  Court,  passed 
on  an  opinion  of  its  Pundit.  This  awarded  right  of  B  and  C  to  A's 
share  in  the  common  villages,  because,  undivided, — and  gift  there- 
fore, thereof,  illegal.  It  dismissed  claim  to  rest,  because^ — sole 
acqaisition  (on  presumable  admission  of  pUun tiffs)  was  inferrible^ — 
and  continued  adverse  possession  of  donor  and  donee  established. 

Where  B  and  C  impugned  as  illegal  a  gift  by  A  to  D  made 
several  years  before  his  death,— It  was  held  that  on  A's  death,  B 
and  C  might  recover,  by  suit,  object  of  such  illegal  gift, —their  right 
then  accruing:  so  that,  there  was  not  adverse  possession  io  A's  life- 
time, nor  waiver  of  claim  on  the  part  of  B  and  C  by  previous  omis« 
sion  to  sue. — JivanLaul  and  others  v.  Ram  Oovind  Singh  and 
othera.-Sel.  S.  D.  A.  Rep.Tol.  V.  p.  163.     (New  Ed.  p.  193.) 

Agra,  S.  D.  A,— The  I6th  of  ApHl  1864. 

Present : 

W.  Edwards,  Esq.  Judge,  and  W.  Robert,  Esq.  Offg.  Judge. 

ToTA  Ram  and  others,  (Plaintiffs,)  Appellants, 

versus 

Peetum  aod  others,  (Defendants,) 

Respondents. 

Helu  thai  a  property  which  has  once  been  declared  to  be  family-property,  belonging  to 
a  Hindoo  undivided  brotherhood,  muat  follow  the  conditions  of  such  estates  under 
Hindoo  Law,  and  no  sharer  is  competent  to  alienate  his  rights  without  having  ob- 
tained the  consent  of  the  brotherhood. 

This  was  a  suit  for  declaration  of  right  to  one-half  of  13  biswas 
l^  biswanseesy  belonging  to  Peetum  and  Bam  Chund,  who  died 
diildless,  and  for  prohibition  of  division  by  cancelment  of  a  sale-deed 
in  favor  of  Chotay,  to  which  property  the  plaintiffs,  appellants,  be- 
came entitled  under  Hindoo  Law  and  custom  on  the  demise  of  their 
father. 

lu  appeal  it  is  urged  that  as  the  Judge  admits  that  the  share  of 
one  brother  dying  childless  was  divided  among  the  family  under  a 
Vyavaethd,  he  should  have  found  that  the  sale  of  their  rights  by 
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the  two  others  of  the  brothers  who  died  childless  was  illegal,  and 
that  these  rights  were  similarly  subject  to  division  among  the  sur- 
viving members  of  the  family. 

Judgment — 

We  admit  the  validity  of  this  plea.  The  estate,  by  the  decision 
in  the  suit  instituted  by  Motee,  was  definitively  settled  to  be 
joint  family-property.  It  has  since  remained  in  the  same  condition 
undivided,  and  must  consequently  follow  the  conditions  of  such 
estates  under  the  Hindoo  Law,  by  which  a  sharer  in  an  undivided 
estate  held  conjointly,  is  incompetent  to  alienate  his  share  without 
the  consent  of  the  members  of  the  brotherhood.  Under  this  view, 
the  sale  by  the  brothers  Peetutn  and  Bam  Cbund  to  Chotay,  the 
fifth  brother,  was  clearly  illegal.  We  accordingly  cancel  the  same, 
and  reversing  the  decision  of  both  the  Lower  Courts  and  decreeing 
in  the  (plaintiffs')  appellants'  favor,  decree  this  appeal  with  costs. — 
Agra,  S.  D.  A.  Dec.,  for  1864,  p.  887. 


Calcutta,  H.  C.  A.— The  23rd  of  April  1866. 

Present : 

The  honorable  F.  B.  Kemp  and  W.  S.  Setton-Earr,  Judges. 

OaseNo.  207of  1866. 
Sheo  Persaud  Jha  and  others,  (Plaintiffs,)  Appellants, 

versus 
QuKQA  Ram  Jha  and  others^  (Defendants,)  Respondents. 

A  suit  by  the  guardian  of  minors  to  set  aside  an  alleged  alienation  made  by  the  adalt 
member  of  a  joint  Hindd  family  in  collusion  mth  the  purchaser^  and  without  the 
consent  of  his  wards,  is  not  premature. 

According  to  the  Mithila  law,  such  a  sale  is  void  for  want  of  the  consent  of  the  whole 
of  the  heirs,  and  in  the  absence  of  proof  that  the  sale  was  made  for  a  legal  neoeisitj 
or  for  the  benefit  of  the  minors. 

This  suit  is  not  premature,  as  contended  by  the  pleader  of  the 
special  appellant.    The  guardian  of   the  minors  sues  to  set  aside 
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an  alleged  alienation  made  by  the  adult  member  of  a  joint  Hindoo 
family  in  oollnsion  with  the  purchaser  and  without  the  consent 
iof  his  wards.  Such  suit^  in  the  discharge  of  his  trust  as  guardian, 
can  by  no  means  be  termed  premature. 

Whether  the  special  appellant  is  entitled  to  a  refund  of  his 
purchase*money  from  the  adult  members  of  the  family  is  a  point 
which  we  are  not  called  upon  to  decide  in  this  appeal. 

The  Principal  Sudder  Ameen  did  not,  as  contended,  refuse  to 
consider  the  evidence,  on  the  ground  that  there  was  no  recital  of  a 
legal  necessity  in  the  deed  of  conveyance.  The  Priucipal  Sudder 
Ameen  did  consider  the  evidence,  and  observe  that  it  was  rendered 
suspicious  by  the  absence  of  any  recital  in  the  bill  of  sale.  It 
is  admitted  that  the  sale  is  void  under  the  Mithila  law  for  want 
of  oonsept  of  the  whole  of  the  heirs ;  and  there  is  no  proof  that 
the  sftle  was  made  for  a  legal  necessity  or  for  the  benefit  of  the 
minors. 

The  ai^eal  is  dismissed  with  costs  and  interests. 

This  decision  governs  No.  208^  which  is  also  dismissed  with 
costs  and  interest.— S.  W.  Rep.  Vol.  V,  p.  221. 

It  is  the  firmly  settled  rule  of  Hindd  law,  resting  upon  the 
authority  of  the  Mit&kshar&  and  repeated  in  judicial  decisions  that 
a  managing  co-parcener  has  not  the  capacity  to  alienate  or  charge 
the  share  of  his  minor  co-parcener  in  immovable  ancestral  property 
except  for  the  purpose  of  providing  for  some  family  need  or  the 
performaufoe  of  an  indispensable  religious  duty,  or  except  the  aliena- 
tion or  charge  be  for  the  benefit  of  the  joint  estate. — Mad.  H.  C. 
Vol.  VI,  p.  371. 

The  incapacity  of  joint  owners  confers  powers  of  alienation  in 
certain  cases  of  necessity  upon  the  managing  owner. — Koev  Sheo- 
pershad  Narain  v.  the  Collector  of  Monghyr  and  others. — S.  W. 
R.  Vol.  VII,  p.  5. 

A  brother  acting  as  manager  of  the  family  property  and  for 
the  benefit  of  the  minors,  although  he  has  not  obtained  a  certificate 
of  guardianship  under  Act  XL  of  1858,  may  make  a  temporary  alie- 
nation of  the  family  property  for  necessary  purposes  and  the  bene- 
fit of  the  minors. — Lalah  Seetul  Pershad  v.  Chand  Khan, — N.  W. 
Rep.  Vol.  II,  p.  428. 

Vol.  II.  18 
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Persons  in  the  position  of  managing  members  and  guardians 
may  jointly  sell  part  of  the  ancestral  estate  to  provide  for  the  neces- 
sities of  the  family. — Samiah  and  another  v.  Kantaya  and  others. 
7th  December  1859.— Mad.  S.  D.  A.  R.  for  1895,  p.  142.* 

The  manager  of  an  undivided  estate  cannot  alienate  the  shares 
of  his  co-parceners  without  their  consent. — Sakhawat  Hosain  v. 
Trilok  Singh  and  others.— Sel.  S.  D.  A.  Rep.  Vol.  V,  p.  338. 

To  justify  an  alienation  of  ancestral  property,  a  legal  necessity 
for  the  sale  must  be  strictly  proved  to  have  existed,  and  such 
necessity  cannot  be  inferred  from  the  habits  and  general  character 
of  a  vendor. — Mittrajit  Singh  and  others  v.  Rughoo-bunei  Singh 
and  others.— B.  L,  R.  Vol  VIII,  p.  5. 

It  was  held  that  by  the  law  as  current  in  Tirhoot  the  sale  of 
joint  undivided  property  is  invalid^  without  the  assent  of  all  the 
sharers,  and  in  this  case  the  Pundits  declared  that,  such  salewas  not 
valid  even  for  the  seller's  own  share  while  undivided.— i2a/aA  Bydia 
Nuni  V.  Jydutt'Jha.— Sel  S.  D.  A.  Rep.  Vol  IV,  p.  160,  note. 

Held  that  by  the  Hind6  law  as  current  in  Tirhoot,  the  sale  of 
joint  undivided  property,  without  the  consent  of  all  the  sharers  is 
invalid. — Sheo  Churn  Laul  and  others  v.  Jummun  Laid  and 
others.— Sel.  S.  D.  A.  Rep.  Vol.  VI,  p.  176. 

Where  the  validity  of  a  sale  of  ancestral  property  is  objected 
to  on  the  ground  that  it  was  effected  without  the  consent  of  all  the 
members  of  the  joint  Hindu  family,  the  objection  can  only  be  made 
by  the  member  who  did  not  consent, 

A  member  of  a  HindA  family  niay  mortgage  his  undivided 
share  of  tbe  joint  property  without  the  consent  of  his  co-sharers, 
in  order  to  raise  money  for  the  benefit  of  the  family,  e.  g.,  to  pay 
debts  or  liquidate  demands  of  legal  necessity. — Jugur^-naubh  Kho(h 
Hah  V.  Dooboo  Misaer.-—^.  W.  Rep.  Vol.  XIV,  c.  r.  p.  80. 

An  Undivided  member  of  a  Hindti  family  cannot  sell  a  portion 
of  the  ancestral  estate  unless  driven  thereto  by  pressing  necessity. 
-Rama  Kvtiu  Aiyan,   v.   Kulatturaiyan. — '11th  December  1859. 

*  See  the  fourth  edition  of  Strange'^  Hindti  law,  by  J.D.  Mayne  Esq.,  p.  892. 
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,Mad.  S.  A.  1859,  p.  270.    See  also  Rama  Pillai  and  Others  v. 
Sreerungum  Pillai  and  others.*  26th  April  1860. — Ibid.  p.  49. 

Sale  of  property  by  an  undivided  member  is  not  valid,  even  if 
falling  within  the  limits  of  his  individual  share,  unless  made  under 
emergent  circumstances  and  with  reservation  of  the  shares  of  his 
sons  and  a  sufficiency  for  the  maintenance  of  his  wife  and  daughters.' 
KanakaS'bhaiya  Pillai  v.  Seaha-chalu  SosW.* — 8th  February 
1860.     Mad.  S.  A.  R.  p.  17. 


Madbas,  H.  Cf—The  2nd  and  15th  of  DecembeQ\  1863. 
Viba-svAmi  GBiMijii  versus  Ayya-svImi  GbAmini. 

According  to  the  Hindoo  law  current  in  Madras  the  member  of  an  undivided  family 
may  alien  the  share  of  the  family-property  to  which,  if  a  partition  took  place,  he 
would  be  individually  entitled. 

There  may  be  a  valid  sale  of  such  a  share  upon  an  execution  in  an  action  of  damages 
for  a  tort. 

Such  damages  and  the  costs  recovered  constitute  a  judgment  debt  in  respect  of  which 
the  ezecution-credito\''B  rights  are  the  same  as  those  upon  any  other  judgment  for  the 
payment  of  money. 

Scotland,  0.  J. — This  was  a  suit  for  the  recovery  of  two  houses 
and  premises  numbered  respectively  82  and  83,  in  the  Chfile 
Bazaar  road,  which  the  plaintiff  had  purchased  at  a  sale  by  Sheriff^ 
of  Madras  under  a  writ  of  fieri  facias  issued  to  recover  the  amount 
of  damages  and  costs  in  an  action  of  trespass  against  the  defendant 
Ayya-svlJmi  Grimini  ond  others.  Three  issues  were  settled.  The 
first  was  whether  at  the  time  of  thie  sale  the  houses  and  premises 
were  the  sole  and  exclusive  property  of  the  defendant  Ayya-sv£mi 
(jlr£mini,  and  the  third,  whether  at  the  time  of  the  sale  there  was 
any  valid  and  subsisting  mortgage  of  the  house  No,  82.  The  Court 
disposed  of  these  issues  at  the  close  of  the  case,  finding  the  first  in 
the  negative  and  the  third  in  the  affirmative,  and  both  against  the 

*  See  the  fourth  edition  of  Strangers  Hindtl  Law,  by  J.  I).  Mayne,  p.  362. 
t  Present :  Scotland,  C.  J.  and  Bittleston,  J. 


Digitized  by  VjOOQ  IC 


140  PRECEDENTS  OB-  {Booki. 

plaintlflf.  But  the  second  issue  raised  a  furfcher  question  whether, 
assuming  the  houses  and  premises  to  be  the  property  of  the  undi- 
vided family  of  which  Ayya-sv&mi  and  the  defendants  Ayya-sv4mi 
iSramini  and  DevanS  Ammal  are  members,  the  plaintiflf  by  virtue  of 
such  sale  acquired  any  and  what  title  and  interest  in  the  same ; 
and  upon  this  question  we  have  now  to  give  judgment. 

For  the  defendants  it  was  contended  as  a  matter  of  law  that 
the  sale  by  Sheriflf  passed  no  interest  whatever  in  the  family  pro- 
perty, for  that  even  if  it  had  been  an  alienation  by  Ayya-svimi  him- 
self  without  the  consent  of  his  co-parceners,  such  alienation  would 
have  been  void  and  inoperative  even  to  the  extent  of  his  own  share ; 
and  this  being  a  sale  upon  an  execution  in  an  action  of  damages 
for  a  tort  was  put  as  an  a  foHioi^i  case.  But  we  are  of  opinion 
that  Ayya-svami  might  have  made  a  valid  alienation  of  his  share 
and  interest  in  the  property,  and  that  it  passed  under  the  sale  in 
execution  by  Sheriff.  As  regards  the  supposed  distinction  where,  as 
in  the  present  case,  the  execution  is  for  damages  for  a  tort,  we  think 
that  the  damages  and  costs  recovered  constitute  a  judgment  debt^ 
and  the  right  of  the  execution-creditor  thereunder,  is  the  same  as 
upon  any  other  judgment  for  the  payment  of  money.  To  hold  dif- 
ferently in  this  case  would  be  in  effect  to  declare  the  pecuniary 
immunity  of  all  members  of  undivided  Hindii  families  not  possess- 
ing self-acquired  property  for  any  wrong,  however  great,  which  they 
may  commit, 

Mr.  Mayne,  however,  mainly  relied  upon  the  general  ground 
that  no  alienation  by  a  member  of  an  undivided  Hind6  family 
without  the  consent  of  his  co-parceners  can  bind  even  his  own  share; 
and  he  asked  our  consideration  of  several  decisions  of  the  late 
Sudder  Court  upon  this  subject.  It  was  not  disputed  that  the 
course  of  decision  in  the  late  Supreme  Court  since  at  least  the  case 
of  Rama-swamy  v.  Saaha-chella,  and  the  opinion  expressed  by 
Mr.  Colebrooke  in  his  observations  upon  that  case  supported  the 
validity  of  such  an  alienation  to  the  extent  of  the  alienor's  own 
share :  nor  that  the  same  rule  of  law  prevails  in  Bengal.  But  it 
was  said  that  there  is  a  foundation  for  the  rule  in  Bengal  which  does 
not  exist  according  to  the  Hind6  law  applicable  to  Madras,  for  that 
in  Bengal  the  share  of  each  parcener  is  treated  as  separate  even 
before  partition,  though  unascertained. 
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lA  Bappoti  of  this  the  Slat  section  of  the  second  chapter  of  the 
DayorWiaga  was  referred  to.  But  that  section  appears  to  be  a  quota* 
tioB  from  Naroda,  and  according  to  Un  Colebrooke*s  note  to  the 
passage  it  is  otherwise  interpreted  by  different  compilers,  and  is 
generally  understood  as  declaring  the  separate  and  independent 
right  of  co-heirs  who  have  made  a  partition ;  and  certainly  the 
language  of  the  passage  itself  refers  to  a  condition  of  separittion 
to  some  extent.  But  we  do  find  in  Chap«  XI^  Sect,  i,  §  26,  on  the 
widow's  right  of  succession^  that  the  author,  in  the  course  of  a  dis- 
cussion upon  the  contradictory  statements  of  text- writers  and  com- 
mentators, makes  the  observation  that  "  it  is  not  true  that,  in  the 
instance  of  re-union  [and  of  a  subsisting  co-parcenery]  what  belongs 
to  one  appertains  also  to  the  other  parcener.  But  the  property  is 
referred  severally  to  unascertained  portions  of  the  aggregate.  Both 
parceners  have  not  a  proprietary  right  to  the  whole."  This  obser- 
vation, however,  is  used  only  in  reply  to  the  argument,  that  the 
preferable  right  of  surviving  parceners  may  be  deduced  by  inference 
from  the  £sct  that  **  the  same  goods,  which  appertain  to  one  brother, 
belong  to  another  likewise,"  and  that  *^  when  the  right  of  one  ceases 
by  his  demise,  those  goods  belong  exclusively  to  the  survivor,  since 
bis  ownership  is  not  divested."  But  according  to  both  schools  of 
HindA  law  the  right  of  survivorship  is  not  absolute,  and  the  un- 
divided share,  according  to  both,  descends  to  his  sons ;  and  it  seems 
to  us  that  the  real  ground  upon  which  the  widow's  ri^t  of  suc- 
cession is  placed  in  the  Baya-bhaga  is  the  awthority  of  Yrihaspati^ 
who  Bays  that  *'  a  wife  is  declared  by  the  wise  to  be  half  the  body 
of  her  husbwnd,  equalSy  sharing  the  fruit  of  pure  and  impure  acts. 
Of  him  whose  wife  is  not  deceased  half  tlie  body  survivesi"  Adding 
by  way  of  question  ^'  How  then  should  another  take  his  property 
while  half  his  person  is  alive  i"  So  that  the  right  in  truth  rests 
upon  the  enenesB  of  husband  and  'wife,  not  upon  the  existence  of  a 
separate  estate  and  interest  of  the  husband  in  the  property  during 
his  life.  S>uch  a  separate  estate  as  a  matter  of  inference  might  be 
deduced  as  well  from  the  descent  of  the  fetber's  undivided  share  to 
sons,  which  is  common  to  both  schools  of  law,  as  from  its  descent  to 
bis  widow,  which  is  peculiar  to  the  Bengal  school  It  is  further  to 
be  observed  that  inribatever  distinction  there  exists  in  this  respect  was 
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certaiDly  present  to  the  minds  of  Mr.  Colebrboke  and  of  the  Judges 
^ho  decided  the  cases  above  referred  to. 

It  only  remains  for  us  to  notice  the  Sudder  Court  decisions  to 
which  our  attention  was  oalled.  We  have  looked  at  these  caseSj 
seven  in[  number,  and  we  find  that  three  of  them  expressly  decide 
that  one  of  several  co-parceners  may  bind  his  own  share  by  aliena- 
tion and  that  it  is  liable  for  his  individual  debt*  These  are  the 
decisions  to  be  found  at  p.  222  of  the  Reports  for  1853^  at  p.  235 
of  the  Reports  of  1855,  and  at  p.  247  of  the  Reports  for  1860,  which 
is  the  latest  case.  There  are,  however,  in  the  volume  for  1860,  twa 
decisions  in  which  the  contrary  is  held.  One  of  these,  at  page  67, 
is  rested  upon  the  authority  of  the  other  at  p.  17,  and  that  again  is 
rested  upon  the  authority  of  the  decision  at  p.  270  of  the  Reports 
of  1859.  Looking  at  that  case  it  does  not  seem  to  go  the  length 
supposed  in  two  last  mentioned  cases :  for  the  judgment  in  terms 
recognizes  the  power  of  the  co-parcener  to  confer  upon  the  purchaser 
a  right  to  what  might  eventually  fall  to  his  share  at  division,  and 
the  suit  being  for  the  recovery  of  a  specific  portion  of  property  upon 
an  alleged  division,  which  was  disbelieved,  appears  to  have  been 
properly  dismissed.  As  to  the  decision  at  p.  215  of  the  Reports  for 
1854,  we  need  only  say  that  the  Court  appears  to  have  proceeded 
upon  the  ground  that  the  managing  member  having  the  control  of 
the  family  property  in  his  own  hands  could  not  proceed  by  suit  and 
process  to  enforce  his  individual  claim  against  the  property. 

We  see  nothing  in  these  decisions  that  materially  conflicts  with 
(and  some  of  them  supports)  the  opinion  we  have  above  expressed, 
and  Sir  Thos.  Strange  in  the  first  volume  of  his  work  of  authority, 
at  page  202  expressly  says  ''  that  in  favor  of  a  bond  fide  alienee 
of  undivided  property,  where  the  sale  or  mortgage  could  not  be 
sustained  as  against  the  family,  such  amends  as  it  could  afford 
would  be  due  out  of  the  share  of  him  with  whom  he  had  dealt, 
and  for  this  purpose  a  court  would  be  warranted  in  enforcing  a 
partition.^'*  What  the  purchaser  or  execution-creditor  of  the  co- 
parcener is  entitled  to  is  the  share  to  which  if  a  partition  took 
place  the  co-parcener  himself  would  be  individually  entitled,  the 
amount  of  such    share  of  course   depending  upon  the  state  of  the. 

*  See  Bofludev  Bbat  v.  Yenkatesh  SaDbhao.^Bom.  H.  C.  R.  YoL  X,  p.  1S9,  post 
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family.  la  thjij  case  there  appear  to  be  two  brothers  and  a  step- 
mother, and  the  share  of  each  brother  is  a  moiety.  There  is  no 
evidence  of  Ayya-svftmi*s  having  sons.  If  he  had,  they  would  no 
doubt  be  entitled  to  shares  in  their  fjvther's  moiety,  and  so  the  pro- 
perty available  for  the  plaintiff  would  to  the  extent  of  their  shares 
be  reduced;  and  except  in  this  way  the  existehce  of  sons  would 
not,  we  think,  affect  the  plaintiff's  right.  Having  then  established 
hisright  to  an  undivided  moiety  subject  to  a  charge  for  maiuten- 
anee,  we  might,  as  in  an  action  of  ejectment  in  the  late  Supreme 
Court,  have  decreed  to  the  plaintiff  possession  of  the  undivided 
moiety  in  both  the  houses,  but  for  the  mortgage  that  has  been 
proved  under  the  third  issue  ;  although  further  proceedings  should 
be  necessary  in  order  to  realize  to  the  plaintiff  the  actual  enjoy- 
ment of  the  moiety.  In  suits  under  the  Civil  Procedure  Code,  the 
Court  is  certainly  bound  to  take  into  consideration  all  the  rights  of 
the  parties  to  the  suit,  whether  legal  or  equitable,  and  by  its  decree 
to  give  effect  to  those  rights  as  far  as  possible  ;  but  we  think  that 
the  court  should  confine  itself  to  granting  such  relief  as  is  prayed 
by  the  plaint.  In  the  present  case,  therefore,  as  the  suit  is  simply 
for  the  recovery  of  possession,  and  as  there  was  at.  the  time  of  the 
sale  by  the  Sheriff  and  at  the  institution  of  the  suit  a  valid  sub- 
sisting mortgage  of  the  house  No.  82,  entitling  the  mortgagee  to 
possession,  the  Court  can  only  decree  to  the  plaintiff  the  right  to 
possession  of  Ayya-sv&mL's  share  in  the  house  No.  83. 

The  plaintiff  is  to  have  the  costs  of  the  second  issue,  to  be 
paid  him  by  the  first,  third  and  fourth  defendants.  The  Plaintiff 
will  pay  all  the  defendants  their  general  costs  of  suit. — Mad.  H,  C. 
Dec.  Vol.  I,  p.  471. 
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Madras  H.  C.  A^^The  2ind  of  Jime,  1865. 

gp^eUa  Avpeal  Ho.  198  of  1865. 

PALAHiyELAPPA  Eatjndan,  Appellant, 

veraiis 

MankIru  NliKAN  and  another,  Bespondents. 

A  sale  by  a  father  is  valid  by  Htndd  law  to  the  extent  of  his  own  share  of  ihe  undi- 
vided estate.  There  is  no  distinction  aooordin^  to  the  Madras  aohool  )>etween  9 
father  and  other  i^-parceners. 

Tills  was  a  special  appeal  against  the  decree  of  the  Additional 
Principal  Sadder  Amin's  Court  of  Coimbatore  in  Begular  Appeal 
No.  244  of  1863|  reversing  the  decree  of  the  District  Jiunsif^ 
Court  of  Bhavani  in  Original  Suit  No.  57  of  1863. 

The  Court  delivered  the  following : — 

Judgment. — In  this  case  the  plaintiff  has  most  improperly  been 
allowed  by  the  Munsif,  whose  irregularity  has  not  been  noticed  by 
the  Principal  Sadr  Amin,  to  sue  for  what  he  calls  the  cancellation 
of  an  agreement  made  by  his  father.  The  real  truth  of  the  matter 
is  that  the  2nd  defendant,  the  father  of  plaintiff,  has  sold  land 
alleged  to  be  family  property  to  1st  defendant,  and  that,  as  is  now 
admitted,  the  land  has  actually  been  delivered  in  pursuance  of  the 
sale.  It  is  manifest  that  the  cancellation  pf  the  rdzi-ndmah  would 
be  of  no  use  whatever  to  the  plaintiff,  and  that  he  ought  to  have 
b^eu  compelled  to  aue  for  what  he  really  wanted. 

In  argament,  treating  this  case  as  an  action  for  the  recovery  of 
the  land,  it  has  been  contended  that  a  sale  by  the  father  is  alto* 
gether  void,  that  partition  for  the  purpose  of  satisfying  bis  contracts 
cannot  as  in  other  cases  be  directed.  The  principle  upon  which, 
following  the  suggestion  of  Sir  T.  Strange  and  Mr.  Colebrooke,  the 
Courts  have  of  late  years  satisfied  the  contract  of  one  individual 
member  out  of  the  share  which  would  come  to  him  on  partition,  is 
that  as  the  co-parcener  has  contracted  he  ought  to  fulfil  his  contract, 
that  he  could,  if  disposed,  at  any  time,  according  to  the  doctrine  of 
the  Madras  School,  enforce  a  partition,  and  that  it  is  only  just  that, 
where  he  has  incurred  an  obligation,   he  shall  not  be  allowed  to 

*  Present :  Frere  and  Holway,  Jud^e. 
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escape  its  effects  by  the  allegation  that  his  own  deed  was  uUra  vires, 
but  compelled  to  gi^e  to  his  creditor  all  the  remedies  to  which  he 
would  himself  be  entitled  as  against  the  object  matter  of  his  agree- 
mf^nt  It  is  quite  clear  that  on  the  theory  of  the  Madras  School 
there  is  no  distinction  between  a  father  and  other  co-parceners. 

We,  therefore,  refer  to  the  Lower  Court  the  issue : — to  what 
portion  of  the  land  sued  for  would  the  2nd  defendant  be  entitled  on 
a  partition  enforced  by  suit  ? 

It  is  accordingly  hereby  ordered  that  the  Principal  Sudder 
Ameen  do  return  his  finding  on  the  foregoing  issue  within  six  weeks 
from  this  date.— Stokes'  Mad.  H.  C.  Rep.  Vol.  II,  p.  416. 


Bombay  H.  C.—The  I8th  of  August,  1863. 

GuNDO   MahIdev,   Appellani, 
RAm  Bhat  mK  Bnid  Bhat,  Respondent 

A  member  of  an  undivided  Hindti  family  has  power  to  mortgage  his  own  share  of  the 
family  estate,  and,  if  he  be  acting  as  representative  and  manager  of  the  undivided 
family,  to  mortgage  the  interests  of  the  other  members  of  the  family  therein  on  any 
common  family  necessity,  or  for  the  common  benefit  and  use  of  the  andivided  family. 

This  was  an  action  by  Gundo  Mah&dev  to  recover  the  sum  of 
Rs.  267-7-6,  alleged  to  be  due  on  a  mortgage  bond  executed  by 
Narsi  Bhat,  a  member  of  an  undivided  Hindti  family.  The  pro- 
perty mortgaged  consisted  of  a  house. 

The  Court  delivered  the  following  judgment : — We  hold  that 
Karsi  Bhat  had  power  to  mortgage  his  own  interest  in  the  house, 
although  the  family  was  undivided,  and  that^  if  he  were  acting  as 
representative  and  manager  of  the  undivided  family,  he  had  power 
to  mortgage  the  whole  of  the  house  upon  any  common  family  neces- 
sity, or  for  the  common  benefit  and  use  of  the  undivided  family. 
We,  therefore,  reverse  the  decree  of  the  Court  below  and  remand 
the  case,  in  order  that  the  judge  may  determine  whether  the  plain- 
tiff can  show  that  Narsi  acted  as  representative  of  the  family,  and 
executed  the  mortgage  under  any  common  family  necessity,  or  for 
their  common  benefit,  and  may  pass  a  new  decision  in  conformity 
with  our  view  of  the  law. 

Vol.  II.  19 
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The  second  defendant^  R&m  Bhat,  to  be  at  liberty  to  prove  that 
Narsi  Bhat  was  not  acting  as  manager^  or  that  there  was  collusion 
between  Gundo  Bhat  and  Narsi. — Bom.  H.  C.  Bep.  Vol.  I,  p«  S9. 

The  manager  of  an  undivided  Hindii  family,  if  acting  in  his 
individual  capacity,  can  sell  his  own  share  of  the  family  property 
only. — Ddmodhar  Vithal  Hari,  Appellant,  Ddmodhar  Hari  Soman, 
Respondent.— Bom.  H.  C.  Rep.  Vol.  I,  p.  182. 

Held  that  on  this  side  of  India,  a  member  of  an  undivided 
Hindfi  family  cannot,  without  the  consent  of  his  co^parceners,  make 
a  gift  of  his  share  of  undivided  property  or  dispose  of  it  by  will. — 
OangU'bdi  Kom  Sidhdppd  and  another  v.  Rdmannd  Bin  Bhimannd.* 
—Bom.  H.  C.  Rep.  Vol.  Ill,  p.  66. 

Bombay  H.  C—The  I7ih  December,  1869. 

Tuk1-r1m  AmbIi-dAs,  Appellant, 
Kam-chandra  yalad  BhimannA  Dhugi,  Respondent. 

On  this  side  of  India  a  member  of  an  undivided  Hindd  family  can,  without  the  consent 
of  hia  co-parceners,  sell  his  share  in  the  undivided  property. 

Per  curiam : — The  facts  found  by  the  District  Judge  are — ^that 
Bhimann^  and  his  sons  Vithobfi  and  Ram-chandra  were  an  undi- 
vided family,  and  that  Bhimannd  with  the  consent  or  acquiescence 
of  Vithobi,  but  without  R£m-chandra's  consent,  sold  the  family 
house  to  the  plaintiff.  Under  these  circumstances  the  Judge  has 
awarded  a  half-share  of  the  house  to  the  plaintiff,  who  appeals,  on 
the  ground  that  he  is  entitled  to  the  whole  house.  On  the  other 
hand  it  is  contended  for  the  respondent  that  the  sale  was  invalid, 
since  a  member  of  an  undivided  family  cannot,  without  the  consent 
of  his  co-sharers,  alienate  even  his  own  share  of  the  family  property. 
The  authority  relied  upon  in  support  of  this  proposition  is  the  case 
of  OangU'bdi  v.  Rdmannd  (supra,)  We  think  that  the  decision  in 
that  case  went  no  further  than  to  declare  that  a  member  of  an 
undivided  family  cannot,  without  consent  of  co-parceners,  make  a 
gift  of  his  share,  and  that  it  in  no  way  affected  the  previous  decision 

*  See  Basudev  Bhat  v.  yenkateeh  Sanbhao.    Bom.  H.  G.  R.  VoL  X,  p.  139.    Fo«t  1€1. 
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of  this  Court  that  a  member  of  an  undivided  Hind(i  family  can  sell 
his  own  share  of  the  family  property.  Ddmodhar  Vithod  v.  Ddmo^ 
dhar  Eari  (supra.)  We  hold,  therefore,  that  the  sale  to  the  plain- 
tiff is  valid  as  regards  the  share  of  Bhimanni,  and  invalid  as  regards 
the  share  of  B&m-chandra.  We  accordingly  amend  the  decree^  by 
decreeing  two-thirds  of  the  house  to  the  appellant. — Decree  amend- 
ed.—Bom.  H.  C.  Rep.  Vol.  VI,  p.  247. 


Agra,  S.  D.  A.— The  28th  of  March,  1864. 

Present : 

W.  Roberts,  Esq.  Offg.  Judge,  and  F.  B. 
Pearson,  Esq.  0%.  Extra  Judge, 

Brj-NATH  SiNQH  and  others,  (Plaintiffs,)  Appellants, 

versiLS 

Rameshur  Dtal  and  others,  (Defendants,) 

Respondents. 

In  provinoes  where  sacoeBsion  among  HindtU  is  governed  by  the  BenareB  Sh^turs, 
alienation  of  joint  property,  even  to  the  extent  of  the  alienor's  own  share,  invalid, 
but  if  the  property  be  partitioned,  the  transfer  is  legaL 

The  plaintiffs,  who  are  co-heirs  in  mouzah  Bhoj-pore  and  other 
mouzahs  of  Kureeat  Mithoo,  in  zillah  Azimgurh,  sue  to  avoid  a  deed 
of  sale  made  in  favor  of  the  defendant,  Sheo  Qholam  Singh,  by  one 
Bamesbur  Dyal  also  a  co-partner.  They  allege  that  as  the  seller  is 
childless,  the  sale  by  him  is  invalid. 

The  Moonsiff,  finding  the  plaintiffs  and  the  defendant  Rameshur 
to  be  of  one  family,  and  the  defendant  to  be  without  issue,  ruled 
that  the  sale  was  ipvalid,  and  decreed  the  claim  in  favor  of  the 
plaintiffs,  the  co-partners. 

The  Judge  has  reversed  the  decision  on  the  ground  that  the 
seller  who  is  of  an  age  to  have  issue,  is  not  controllable  in  respect 
of  the  alienation  of  the  property  by  the  co-parceners.  He  finds  by 
some  precedents,  (of  which  one*  only  need  be  cited  here  as  appli- 

•  No.  24  of  1859,  dated  19bh  of   July  1860.    Muhesh  Pandey  and  others,  verfus 
Bhugwunt  and  others,  North  Western  Provinces  Vol.  XIV,  page  468. 
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cable  to  the  case),  *^  that  the  seller  has  the  undoubted  right   to 
transfer  his  property  in  any  way  he  pleases.** 

In  appeal  it  is  contended  that  the  sale,  being  an  alienation  of 
joint  family-property  by  a  childless  co-partner,  is  invalid  under  the 
Hindfi  Law. 

Judgment — 

We  find  ourselves  compelled  to  remand  the  case  for  a  distinct 
finding  as  to  whether  the  property  in  suit  is  joint  or  divided,  as  the 
validity  of  the  transfer  depends  upon  the  determination  of  this 
point 

It  is  observed  in  that  decision  that  the  consent  of  the  nephews 
is  not  requisite  under  either  the  Mithild  or  MUdhahard  Law  to 
render  the  alienation  of  ancestral  property  valid.  The  principle  of 
the  distinction  is  explained  in  the  Mitlikshar^  cited  (Y.,  page  210, 
paragraph  3,)  and  from  Macnaghten's  Hindu  law.  Vol.  1,  page  46, 
viz.,  "  that  a  son  has  a  right  in  his  father's  property  from  the  time 
of  his  birth,  whereas  a  nephew  can  have  no  right  until  after  the 
death  of  the  party  from  whom  he  inherits.^ 

We  observe,  however,  that  it  is  not  stated  whether  the  property 
was  undivided  or  partitioned,  though  it  is  inferrible  from  the  report 
at  page  934  of  the  30th  May  1857,  of  this  case  which  was  remanded 
on  the  date,  that  it  was  divided  property.  It  has,  we  remark,  been 
long  ruled  by  the  precedents  cited,  that  the  alienation  of  joint  pro- 
perty is  invalid,  even  to  the  extent  of  the  alienor's  share,  except 
when  made  with  the  assent  of  the  rest  of  the  co-partners.  The 
first  of  these  cases  is  governed  by  Mithild  law ;  the  second  a  Mir- 
zapore  case  by  Benares  Law.*  In  both,  the  Mitakshari  is  (^oted 
as  the  authority,  the  principle  being  that  partition  is  necessary  for 
the  ascertainment  of  individual  rights,  (^'  is  the  act  of  ascertaining"), 
and  that  until  division  has  taken  place,  transfer  is  invalid.  Although, 
therefore,  "  Hindoo  Law  does  not  permit  alienation  of  land  held 
jointly  by  several  puttee-dars  or  owners  to  be  made  by  one,  without 
the  assent  of  others,  nor  indeed  does  such  alienation  hold  good  for 
the  aliening  partner's  individual  share,  even  without  the  assent  of 

*  Nundram  and  others,  vernu  Kashee  Pandey,  Select  Reports,  Vol.  Ill,  page  23S, 
affirmed  on  Ueviews,  Vol.  IV,  page  71.  Sheo-»urun  Misaer,  t^er«tf«  Sheo-Buhai,  Reports, 
Vol.  IV,  page  160.    ^n^  p.  138. 
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the  rest/'  yet  such  alienation  does  hold  good  if  the  property  is 
divided,  as  is  evident  from  the  ruling  of  the  Calcutta  Sudder  Court 
in  the  case  of  Oopaul  Pandey,  and  the  doctrine  laid  down  in  the 
decision  of  this  Court  in  the  case  quoted  by  the  Judge, 

But  in  the  absence  of  a  distinct  finding  that  the  property  here 
in  suit  is  partitioned,  (although  it  would  seem  from  an  expression 
at  the  commencement  of  the  Judge's  decision  that  it  is  so),  we  feel 
ourselves  precluded  from  pronouncing  upon  the  validity  of  the  sale."^ 

We  annul  the  decision  of  the  Judge  who  will  proceed  to  find, 
according  to  the  rule  above  laid  down^  whether  the  property  here  in 
suit  is  divided,  and  decree  the  validity  or  invalidity  of  the  sale  ac- 
cording to  the  status  of  the  property ;  providing  at  the  same  time 
for  the  costs  of  this  appeal.— Agra,  S.  D.  A.  Dec.  for  1864,  p.  299. 


Calcutta,  H.  C.  \.—The  30th  of  July,  1869. 

Before 

Sir  Barnes  Peacock,  Kt,  Chief  Justice. 

Mr.  Justice  Kemp,  Mr.  Justice  L.  S.  Jackson,  Mr.  Justice 

Macpherson,  and  Mr.  Justice  Glover,  Judges. 

BadAbart  FrasId  SIhu,  (one  of  the  Defendants,) 

versus 

Fool  BAsh  Eoer,  Mother  and  Ouardain  of 

Hari-nIth  Prasad,  Minor  (Plaintiff,)  and  others  ( Defendants). f 

A  member  of  a  Huiclt!i  family,  living  under  the  Miidk$hard  law,  and  haying  joint  family 
property,  died  entitled  to  an  undivided  share  in  suoh  property,  leaving  two  widowi, 
him  surviving.  The  widows  were  sued  in  their  representative  capacity  in  respect  of 
debts  incurred  by  him  during  his  life-time,  on  his  own  account,  and  decrees  were 
obtained  against  them.  In  execution,  an  interest  in  certain  portions  of  the  joint 
family  property,  to  the  extent  of  the  share  to  which  the  deceased  was  entitled  in 
his  life*time,  was  sold,  and  the  auction-purchasers  obtained  possession  of  it. 

•  The  Hindoo  Law  Officer's  ruling  is  to  the  effect  "  that  if  the  vendor  had  lived 
separately,  and  provided  his  food  and  clothing  separately,  and  been  personally  in  possession 
of  the  propertv  in  suit,  he  was  at  liberty  to  alienate  it." 

The  land  in  suit  is  ruled  to  be  altogether  and  solely  in  possession  of  the  vendor. — 
Decision  of  the  Sudder  Dewanny  Adawlut,  N,  W.  Provinces,  1860,  page  464. 

t  Regular  Appeal,  No.  165  of  1865  (and  analogous  cases),  from  a  decree  of  the 
Subordinate  Judge  of  Sarun,  dated  the  9th  April  1866. 
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Held,  that  tho  shftra  of  the  deceased  did  not  at  liUi  dei^th  paas  to  hia  iridowsy  Irait  Uwt 

(there  being  no  male  iisue)  it  passed  to  the  remaining  members  of  the  family 
by  survivorship,  and  could  not  be  rendered  liable  to  the  debts  o|  the  deceased  in  a 
stdt  against  his  wid6ws. 

Qitcere,  whether  those  who  take  the  share  by  survivorship^  are  liable  for  the  debts  of 
the  deeeased  to  the  extent  of  his  share. 

A  member  of  a  joint  Hindi!  family  has  no  authority,  without  the  consent  of  his  oo- 
sharers,  to  mortgage  his  undivided  share  in  a  portion  of  the  joint  fiamily  proper^, 
in  order  to  raise  money  on  his  own  account^  and  not  for  the  benefit  of  the  familj. 

The  following  questions  were  referred  to  the  Full  Bench  by 
Mr.  Justice  Kemp  and  Mr.  Justice  Markby  : — 

Markby,  J. — In  this  case,  having  regard  to  the  diflPerence  of 
opinion  expressed  in  the  cases  of  Damodhur  VithvX  Hari  v.  Dch 
modhurEari  Somana{\),  Gondoo  Mohadev  v.  Ram-hhat  Bin  Baboo- 
bhat{2),  and  Palani-velappa  Kaundan  v.  Mannaru  Naikan{S), 
on  the  one  hand,  and  that  of  Cosserat  v.  Sudaburt  Pershad  Sahoo(4), 
on  the  otberi — ^we  refer  the  following  questions  to  the  consideration 
of  the  Full  Bench  :— 

Bhagwan  Lal>  a  member  of  a  Hindti  family,  living  under  Uio 
Mit&kshar&  law,  and  having  joint  family  property,  died  entitled  to  an 
undivided  share  in  such  property^  and  leaving  two  widows,  Mahesi 
Eoer  and  Mussummat  Parbati  Koer^  him  surviving.  After  the  death 
of  Bhagwan  Lai,  his  widows  were  sued  in  their  representative  capa- 
city in  respect  of  debts  incurred  by  him  in  his  life-time  on  his  own 
account,  and  not  for  the  benefit  of  the  joint  family,  and  decroes 
were  obtained  against  the  widows  in  that  capacity.  In  execution 
of  one  or  more  of  these  decrees,  an  interest  in  certain  portions  of 
the  joint  family  property,  to  the  extent  of  the  share  to  which 
Bhagwan  Lai  was  entitled  in  his  life-time,  has  been  sold  by  auction, 
and  the  purchasers  have  taken  possession.  Can  the  nephew  of 
Bhagwan  Lai,  who  is  one  of  the  surviving  members  of  the  joint  fiami- 
ly,  recover  from  the  purchasers  possession  of  the  interests  which  tbey 
have  purchased,  or  any  part  of  them  1 

Bhagwan  Lai,  in  his  life-time,  executed  an  ordinary  zwri-peshgi 
mortgage  in  respect  of  his  undivided  share  in  a  portion  of  the  joint 
family  property,  in  order  to  raise  money  on  his  own  account,  and  not 

(1)  1  Bom.  H.  C.  Hep.,  182.  Ante  p.  149.  (8)  2  Mad.  H.  C.  Rep.,  416.  AtUe  p.  144. 

(2)  1  Bom.  H.  C.  Rep.,   89.  AnU^  145.  (4)  8  S.  W.  R.,  210.  Ante  p.  36. 
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for  the  benefit  of  the  family.  Can  the  nephew  of  Bhagwan  Lai 
recover  from  the  mortgagee,  withoat  redeeming  the  same,  possession 
of  the  mortgaged  share,  or  any  portion  of  it  ? 

The  following  is  the  judgment  of  the  Fall  Bendi,  on  the  first 
qnestion,  delirered  by 

Peacock,  0.  «r.— The  parties  to  this  suit  not  having  consented 
that  this  Bench  should  decide  the  whole  of  the  case  upon  regular 
appeal^  it  is  necessary  for  us  to  decide  the  question  which  has  been 
referred  to  us  by  the  Division  Bench. 

The  question  is :  '^  A  member  of  a  Hindu  family  living  under 
the  Miti^kshar&  law,  and  having  joint  family  property,  died  entitled 
to  an  undivided  share  in  such  property,  leaving  two  widows  him 
surviving^  After  his  death,  his  widows  were  sued  in  their  represen- 
tative capacity  in  respect  of  debts  incurred  by  him  during  his  life- 
time on  his  own  account,  and  decrees  were  obtained  against  the 
widows.  In  execution,  an  interest  in  certain  portions  of  the  joint 
family  property,  to  the  extent  of  the  share  to  which  the  deceased 
was  entitled  in  bis  life-time,  was  sold,  and  the  auction  purchasers 
obtained  possession  of  it.  Can  the  nephew  of  the  deceased,  who  is 
one  of  the  surviving  members  of  the  joint  family,  recover  posses- 
sion of  such  interests,  or  any  portion  thereof,  from  the  auction 
purchasers  1 " 

It  is  stated  that  the  widows  were  sued  in  their  representative 
capacity,  and  that  the  sale  took  place  under  a  decree  against  them 
in  their  representative  capacity.  We  must  assume  that  the  sale  took 
place  under  decree  in  that  suit  The  certificate  of  sale  simply  says 
that  the  rights  and  interests  of  the  widows  were  sold  ;  but  assuming 
that  the  widows  were  sued  in  their  representative  capacity,  the  certi- 
ficate must  be  considered  to  apply  to  such  property  of  the  deceased 
as  they  took  in  their  representative  character.  It  is  contended  that, 
under  section  208  of  the  code  of  Civil  Procedure,  the  execution-cre- 
ditor was  entitled  to  seize  Bhagwan's  share  of  the  undivided  joint 
estate  and  to  sell  it  The  Section  is  as  follows :«— ''  If  the  decree  be 
against  a  party  as  the  representative  of  the  deceased  person,  and 
such  decree  be  for  money  to  be  paid  out  of  the  property  of  the  de- 
ceased person,  it  may  be  executed  by  the  attachment  and  sale  of  any 
such  property."  But  I  apprehend  that  the  meaning  of  this  is,  that 
where  the  decree  is  agidnst  a  representative  of  a  deceased  person^ 
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and  the  decree  is  for  money  to  be  paid  out  of  the  property  of 
the  deceased,  it  must  be  paid  out  of  such  of  the  property  of  the 
deceased  person  as  passed  to  the  representative.  If,  for  ins- 
tance, under  the  English  law,  an  executor  should  be  sued  for  a  debt^ 
and  a  decree  obtained  against  him,  I  apprehend  that,  as  a  general 
rule,  you  could  not,  under  that  decree,  seize  property  which  passed 
to  the  heir,  and  not  to  the  executor. 

Whatever  may  be  the  construction  of  section  203,  the  property 
which  was  seized  in  execution  and  sold  was  not  the  property  of  the 
deceased  person  at  the  time  it  was  seized.  It  was  his  neither  legally, 
nor  equitably,  nor  had  his  heirs  any  legal  or  equitable  interest  what* 
ever  in  it 

According  to  the  M.it&kshar&  law^  if  a  member  of  a  joint  un- 
divided family  dies  without  a  son,  and  leaving  a  brother,  his  widow 
does  not  take  his  share  by  descent.  If  he  leaves  a  son,  the  son  takes 
by  descent ;  but  if  he  leaves  only  a  widow,  the  survivors  take  by 
survivorship,  and  they  hold  the  property  which  they  take  by  sur- 
vivorship, legally  and  equitably  for  themselves,  and  not  in  trust  for 
the  heirs  of  the  deceased.  The  deceased's  heirs  have  no  interest 
either  legally  or  equitably  in  the  share  which  passes  by  survivorship 
to  the  surviving  cosharers. 

That  the  estate  survives^  and  does  not  pass  to  the  widow  by  in- 
heritance, has  been  held  by  the  Privy  Council  to  be  the  law.  They 
held  that,  in  the  absence  of  a  son,  the  share  of  a  deceased  member  of 
a  joint  family,  under  the  Mitikehari  law,  does  not  go  to  the  widow  or 
to  the  person  who  would  be  next  heir  of  the  deceased  if  the  widow 
were  not  in  existence.  It  appears  to  me  to  be  clear  that  the  pro- 
perty seized  was  not  the  property  of  the  deceased  in  the  hands  of  his 
widows  as  his  representatives,  nor  was  it  property  over  which  the 
widows  had  any  power  whatever,  or  with  regard  to  which  they  had 
any  legal  or  equitable  right ;  it  was  property  which  belonged  wholly, 
both  legally  and  equitably,  to  the  survivors.  If  the  deceased  had  left 
a  son,  his  interest  would  have  gone  to  the  son  as  his  heir,  and  then 
his  interest,  no  doubt,  would  have  been  assets  in  the  hands  of  the 
son  for  the  purpose  of  paying  the  father's  debt. 

If  the  survivors  who  take  the  property  by  survivorship  are 
liable  to  pay  the  debts,  they  can  only  be  made  liable  by  a  suit 
•against    them,  and   not  in  a  suit  against  the  widows.    If  survivors 
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are  liable  to  payment  of  debts  out  of  the  property  taken  by  sur« 
vivorship,  it  is  only  just  and  reasonable  that  they  should  have  an 
opportunity  of  showing  that  no  debts  were  due.  If  they  were  sued 
for  the  debts  in  consequence  of  their  taking  the  interest  of  the 
deceased  by  survivorship,  they  might  show  that  the  deceased  left 
IK)  debts. 

It  is  unnecessary  for  us  to  decide  whether^  under  a  decree 
agaiust  Bhagwan  in  his  life-time,  his  share  of  the  property  might 
have  been  seized,  for  that  case  has  nob  arisen.  According  to  a  deci- 
sion in  Stokes'  Reports,  it  might  have  been  seized,  but  the  case  as 
against  Bhagwan  and  that  against  the  survivors  is  very  different. 
So  long  as  Bhagwan.  lived,  he  had  an  interest  in  this  property  which 
entitled  him,  if  he  had  been  pleased  to  have  demanded  a  partition^ 
and  to  have  had  his  share  of  the  joint  estate  converted  into  a 
sepaiate  estate. 

The  case  of  Ishan  Chandra  Mitter  v.  Buksh  All  Sowdagur,^ 
was  quoted  as  an  authority,  but  that  appears  to  me  to  be  a  very  dif- 
fereat  case.  There  the  widow  was  sued.  The  plaintiff  alleged  that 
ike  husband  had  died,  and  that  he  had  left  a  widow  and  a  minor  son. 
Iq  that  suit  the  son  being  a  minor,  the  question  was  whether  the 
decree  was  not  in  substance  a  decree  against  him  represented  by  bis 
mother  as  his  guardian. 

I  think,  therefore,  that  this  property  not  being  the  property  of 
the  widows>  and  not  being  tlie  property  of  the  heirs  of  the  deceased, 
could  ni>t  be  made  available  under  the  decree  against  the  widows ; 
that  if  it  could  be  made  available  at  all  for  payment  of  the  debts  of 
the  deceased,  it  must  be  in  a  suit  against  the  survivors  to  charge  the 
share  of  the  deceased  in  the  joint  estate  with  the  payment  of  the 
decree,  or  by  suing  the  survivors  for  the  debt,  and  asking  to  have 
the  deceaaecFs  share  of  the  estate  made  available  in  the  hands  of  the 
survivors  to  the  same  extent  as  that  to  which  it  would  have  been 
made  availiible  if  the  deceased  had  left  a  son,  and  the  estate  had 
gone  to  him  by  inheritance. 

I  think,  then,  that  the  question  must  be  answered  in  the  affir- 
mative, that  the  plaintiff  has  a  right  to  sue  the  purchaser  under  that 
decree,  to  recover  back  the  estate,  inasmuch  as  the  property  belongs 

*  1  Mar.  Rep.  614. 
Vol.  U.  20 
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to  him^  and  the  title  of  the  defendant,  as   a   purchaser   under  the 
decree  against  the  widows,  is  an  invalid  title. 

Kemp,  J".— I  never  entertained  any  doubt  that  the  plaintiff  took 
the  estate  of  Bhagwan  Lai  in  right  of  survivorship.  My  doubt  was 
whether  he  took  the  estate  of  Bhagwan  cum  onere,  that  is  to  say, 
burdened  with  the  payment  of  Bhagwan's  debt  or  not  ?  Unfor- 
tunately our  reference  has  been  so  worded  that  this  pointy  which  is 
of  the  utmost  importance,  has  not  been  decided.  The  judgment  of 
His  Lordship  the  Chief  Justice,  though  it  approaches  the  question 
very  closely,  does  not  solve  it.  For  the  rest,  I  concur  in  the  judg- 
ment which  has  been  delivered  by  the  learned  Chief  Justice. 

Jackaorij  7. — I  also  concur  in  the  answer  which  it  is  proposed  to 
give  to  the  first  of  the  two  questions  referred  to  the  Full  Bench. 

Mackpherson,  J, — I  concur. 

OloveVy  J. — I  am  of  the  same  opinion. 

The  following  is  the  judgment  of  the  Full  Bench,  on  the  second 
question,  delivered  by 

Peacock,  C.  J. — (The  other  Judges  concurring).  The  first 
question  has  already  been  answered.  The  second  question  raises 
the  point  whether  a  member  of  a  joint  Hindu  family,  governed  by 
the  Mit&kshar&  law,  can  mortgage  his  undivided  share  in  a  portion 
of  the  joint  family  property,  in  order  to  raise  money  on  his  own 
account,  and  not  for  the  benefit  of  the  family.  There  are  conflicting 
decisions  upon  the  subject,  as  pointed  out  by  the  Division  Bench, 
by  which  the  question  was  referred.  The  cases  referred  to  from 
Dunbar's  Bombay  Reports,  and  that  from  the  reports  of  the  High 
Court  at  Madras,  are  in  support  of  the  affirmative.  The  case  of 
Cosserat  v.  Sudaburt  Pershad  Sahoo*  is  an  authority  in  support  of 
the  negative.  This  case  has  been  very  ably  argued  by  the  pleaders 
on  both  sides ;  and  in  addition  to  the  Mit&kshar&  on  Inheritance, 
translated  by  Mr.  Colebrooke,  numerous  passages  have  been  cited 
from  the  Sanskrit  of  other  parts  of  the  Dhxirma  Sdstra  of  Yijnya- 
valkya,  together  with  several  cases  in  addition  to  those  referred  to 
by  the  Division  Bench.  Amongst  others,  the  pleaders,  in  support 
of  the  affirmative,  have  referred  to  the  case  of  Viraavdmi  Oiuminir. 
Ayyasvdmi  Oraminif    In  that  case  it  was  held  that,  according  to 

♦  3  W.  K.  210.    Ante,  p.  86.  1 1  Mad,  H.  C.  R.  471.    Ante,  139. 
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the  Hindfi  law,  as  it  prevails  in  Southern  India,  one  member  of  a 
joint  Hind6  family  may  sell  his  undivided  share  of  joint  property, 
and  that  such  share  is  liable  to  be  seized  and  sold  in  execution  for 
the  separate  debts  of  the  sharer. 

The  decisions  founded  on  the  doctrine  of  the  Schools  of  Southera 
India  and  of  Bombay,  though  entitled  to  great  weight,  are  not  suffi- 
cient to  justify  this  Court,  in  a  case  governed  by  the  Mittfkshari  law, 
in  overruling  a  long  series  of  decisions  expressly  founded  upon  that  law. 

In  Appoovier  v.  Rania  Subha  Aiyan  and  others,*  it  was  held 
that  an  actual  partition  by  metes  and  bounds  was  not  necessary  to 
render  a  division  of  undivided  property  complete ;  but  that  when 
the  members  of  an  undivided  family  agree  among  themselves  with 
regard  to  a  particular  property,  that  it  shall  henceforth  be  the  sub- 
ject of  ownership  in  certain  defined  shares,  then  the  character  of 
undivided  property  is  taken  away  from  the  subject-matter  so  agreed 
to  be  dealt  with ;  and  each  member  thenceforth  has  in  the  estate 
a  definite  and  certain  sliare  which  he  may  claim  the  right  to  receive 
and  enjoy  in  severalty,  although  the  property  itself  has  not  been 
actually  severed  and  divided. 

In  that  case,  however,  their  Lordships  stated  that  they  would 
be  unwilling  to  reverse  any  rule  of  property  which  had  been  long 
and  consistently  acted  upon  in  the  Courts  of  the  Presidency;  and 
we  must,  I  think,  be  guided  by  the  same  principle. 

Now  the  case  referred  to  in  support  of  the  negative  of  the 
question,  namely,  Cosaerat  v.  Sudaburt  Pershad  Sahoo,f  was  not 
the  first  case  in  which  it  was  held  that,  according  to  the  Mitdksharfi 
law,  one  member  of  a  joint  family  cannot  alienate  his  own  share  of 
joint  family  property,  without  the  consent  of  all  the  other  members. 
That  decision  was  founded  upon  a  current  of  authorities  supported 
by  the  Vyavasthds  of  Pandits,  which  it  is  too  late  now  for  the 
courts  to  overrule,  even  if  it  were  disinclined  to  agree  in  the  prin- 
ciple established  by  them. 

In  Nundram  v.  Kashee  Pandey,l  the  question  was  put  to  the 
Hindu  Law  OfiBicers  of  the  Court  whether  it  was  lawful,  according  to 

•  11  Moore's  I.  A.,  75.  t  3  W.  R.,  p.  210.    Ante,  p.  36. 

t  3  Sel.  Rep.,  (1822),  232.     See  post. 
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the  law  current  ia  Tirkoot,  for  any  one  of  several  co-parcenera^  to 
transfer  his  share  either  by  sale  or  gift ;  to  which  the  Pa7idit8  re- 
plied that  a  gift  of  joint  undivided  property,  whether  real  or  per- 
sonalj  was  not  valid  even  to  the  extent  of  the  donor's  share,  and 
that  the  property  could  not  be  sold  or  given  away,  until  it  was  defin- 
ed and  ascertained,  which  cannot  be  done  without  a  division ;  and 
they  referred  to  the  Mittf kshard,  by  which  it  was  said  that  "  parti- 
tion is  the  act  of  ascertaining  several  individual  rights."  The  Court, 
acting  upon  that  opinion,  affirmed  the  decision  of  the  lower  court. 

Afterwards  a  review  having  been  applied  for  upon  suspicion 
that  the  Pandit  who  had  delivered  the  VyavasUid  had  been  bribed, 
a  fresh  Vyavastlid  was  called  for  from  other  Pandits  of  the  Court, 
who  answered  that  property  being  held  in  joint  tenancy  by  several 
sharers,  whether  it  be  real  or  personal,  no  one  of  the  said  sharers 
has  authority,  without  the  permission  of  the  co-sharers,  to  call  any 
part  of  the  said  property  his  share  and  to  give  it  away,  and  they 
cited  as  authorities,  first  Vydsa  in  the  Mit^kshar^  ; — '^  In  immovable 
property,  whether  divided  or  undivided,  all  the  sharers  share  alike  : 
among  them  one  person  cannot  sell,  mortgage,  or  give  it  away; 
secondly,  Nareda  in  the  Dattaka  Miminsa  : — **  Property  held  in 
common  among  many  sons  cannot,  under  any  circumstances,  be 
alienated/'  Upon  considering  the  above  Vyavasthd,  the  Court  ulti- 
mately upheld,  upon  review,  the  former  decision. 

The  Vyavaatha  given  in  the  original  case  is  quoted  as  .an 
authority  in  Macnagh ten's  Hindd  law,  page  224?,  case  XVII,  (Post). 

The  principle  of  the  above  case  was  adopted  in  the  case  of 
Sheo  Surn  Misser  v.  Sheo  Sahai*  decided  in  1826,  upwards  of  40 
years  ago.  In  that  case  the  Judges  of  the  Sudder  Dewanny  re- 
corded their  opinion  as  follows : — 

"The  Hindu  law,  as  laid  down  in  Vyavasthda  delivered  in 
"former  cases"  (referring  to  the  cases  above  cited),  "  does  not  per- 
mit alienation  of  lands  held  jointly  by  several  pattidara  or  owners 
to  be  made  by  one,  without  the  assent  of  the  others  ;  nor  indeed 
does  such  alienation  hold  good  even  for  the  aliening  partner's  indi- 
vidual share,  without  the  assent  of  the  rest." 


♦  4  Bel.  Rjp.  (1826),  158.    AnU,  p.  138. 
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Iq  a  note  to  the  last  case,  it  is  said  : — ''  The  same  doctrine  was 
also  maintaiaed  in  a  Tirhoot  case,  wherein  Rajah  Bedjaouod  was 
appellant,  against  Jay  Dutt  Jh&  and  others,  respondents.  The 
Pandits  there  also  held  the  sale  of  joint  undivided  property  to  be 
invalid,  without  the  consent  of  all  the  sharers,  and  not  valid  even 
for  the  seller's  own  share  while  undivided." 

A  Vyavasthd  similar  in  effect,  and  a  decision  founded  upon  a 
similar  principle,  were  given  in  1832  in  the  case  of  Jivan  Lall 
Sing  V.  Ram  Oobind  Sing."^ 

The  above  principle  was  again  acted  upon  in  Sheo  Shuim  Lall 
V.  Jwmun  Lallf  and  in  Mussamut  Itoopa  v.  Roy  Reotee  Rumunt. 

A  similar  rule  was  followed  and  acted  upon  in  the  late  Sudder 
Court  of  the  North- Western  Provinces,  in  the  case  of  Joynarain  Sing 
and  others  v.  Roahun  Sing  and  others§ ;  and  in  the  case  of  Byj-nath 
Sing  V.  Ramessur  Dyed  and  others,  decided  in  1864,  the  same  Court 
held  that,  in  Provinces  where  the  succession  among  Hindtis  is  go- 
verned by  the  Benares  Shaatrad,  alienation  of  joint  property,  even 
to  the  extent  of  the  alienor^s  own  share,  is  invalid ;  but  that  if  the 
property  be  partitioned,  the  transfer  is  legal     (See  Ante,  p.  147.) 

In  the  Vivdda  Chintdmani,  by  Prasanna  Kumar  Tagore,  page 
77,  it  is  laid  down  that  "  what  belongs  to  many  may  be  given  with 
their  assent.''  "Joint  ancestral  immovable  property  may  be  given 
with  the  assent  of  all  the  heirs.''    ''  The  assent   of  all   the   heirs  is 

required  for  a  gift  of  joint  ancestral  property,  whether  movable  or 
immovable." — Page  78.  **  When  the  whole  property  is  actually 
divided^   the  individual  action   of    the    share-holders   is  valid." — 

Page  79. 

In  the  Mit&kshari  on  Inheritance,  it  is  said,  Chapter  I,  Section  1, 
Verse  30 : — '*  Among  unseparated  kinsmen,  the  consent  of  all  is 
indispensably  requisite,  because  no  one  is  fully  empowered  to  make 
an  alienation,  since  the  estate  is  in  common. 

I  was  at  one  time  disposed  to  think  that  as  one  of  several  mem- 
bers of  a  joint   family  can  compel  partition  of  ancestral  property 


♦  5  Sel.  Rep.  163.  f  6  Sel.  Rep.  (1837),  176. 

t  S.  D.  (1858),  844.  §  2  S.  D.  A.  N.  W.  (1860),  162. 
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against  the  will  of  others  (see  Mitdksharrf,  Chap.  I,  Section  5,  Verse 
8),  so  he  might,  without  the  will  of  the  others,  alienate  that  share  to 
which  he  would  be  entitled  upon  partition  ;  but  upon  reflection  I 
feel  that  that  opinion  cannot  be  maintained  according  to  the  true 
principle  of  the  Mit&kshar4  law.  In  the  case  of  Appoovier  v. 
Rama-aubha  Aiyan*  to  which  I  have  already  referred,  and  which 
was  a  case  governed  by  the  Mit^kshard,  the  Lords  of  the  Judicial 
Committee  say : — •"  According  to  the  true  notion  of  an  undivided 
family  in  Hindu  Law,  no  individual  member  of  that  family,  whilst 
it  remains  undivided,  can  predicate  of  the  joint  and  undivided  pro- 
perty that  he,  that  particular  member,  has  a  certain  definite  share. 
"No  individual  of  an  undivided  family  could  go  to  the  place  of  re- 
ceipt of  rent,  and  claim  to  take  from  the  Collector  or  Bailiff  of  the 
rents  a  certain  definite  share.  The  proceeds  of  undivided  property 
must  be  brought,  according  to  the  theory  of  an  undivided  family, 
to  the  common  chest  or  purse,  and  then  dealt  with  according  to  the 
modes  of  employment  of  the  members  of  an  undivided  family.  But 
when  the  members  of  an  undivided  family  agree  among  themselves 
with  regard  to  particular  property  that  it  shall  thenceforth  be  the 
subject  of  ownership  in  certain  defined  shares,  then  the  character 
of  undivided  property  and  joint  enjoyment  is  taken  away  from  the 
subject-matter  so  agreed  to  be  dealt  with,  and  in  the  estate  each 
member  has  henceforth  a  definite  and  certain  share  which  he  may 
claim  a  right  to  receive  and  to  enjoy  in  severalty,  although  the  pro- 
perty itself  has  not  been  actually  severed  and  divided." 

According  to  the  law  of  England,  if  there  be  two  joint  tenants, 
a  severance  is  effected  by  one  of  them  conveying  his  share  to  a 
stranger,  as  well  as  by  partition,  but  joint  tenants  under  the  English 
law  are  in  a  very  different  position  from  members  of  a  joint  Hindii 
family  under  the  MitAkshar^  law;  for  instance,  if  a  Hindii  family 
consist  of  a  father  and  three  sons,  any  one  of  the  sons  has  a  right 
to  compel  a  partition  of  the  joint  ancestral  property ;  but  upon 
partition  during  the  life  of  the  father,  his  wives  are  entitled  to 
shares ;  and  if  partition  is  made  after  the  death  of  the  father,  his 
widows  are  entitled  to  shares,  and  daughters  are  entitled  to  partici- 
pate ;  see  Mit&kshara,  Chapter  YII.  If  partition  be  made  during 
the  life  of  the  father,  and  another  brother  is  afterwards  born,  that 

*  11  Moore'fl  L  A.  67. 

Digitized  by  VjOOQ  IC 


Chap.ii.]         CO-PARCENER'S  POWER  OF  ALIENATION.  915 

brother  alone  will  be  eDtitled  to  succeed  to  the  share  allotted  to  the 
father  upon  partition. — Mit^ksharfi,  Chapter  I,  Section  6 ;  but  so 
long  as  the  family  remains  joints  and  separation  has  not  been  ef- 
fected, either  by  partition  or  by  agreement,  such  as  tliat  recognised 
m  the  case  above  cited  from  the  Privy  Council,  every  son  who  is 
born  becomes,  upon  his  birth  entitled  to  an  interest  in  the  undivided 
ancestral  property.  In  such  a  case,  neither  the  father,  nor  any  of 
the  sons,  can  at  any  particular  moment,  say  what  share  he  will  be 
entitled  to  when  partition  takes  place.  The  shares  to  which  the 
members  of  a  joint  family  would  be  entitled  on  partition  are  cons- 
tantly varying  by  births,  deaths,  marriages,  &c.,  and  the  principle 
of  the  Mit&kshar&  law  seems  to  be  that  no  sharer,  before  partition, 
can,  without  the  assent  of  all  the  co-sharers,  determine  the  joint 
character  of  the  property  by  conveying  away  his  share.  If  he  could 
do  so,  he  would  have  the  power  by  his  own  will,  without  resorting 
to  partition,  the  only  means  known  to  the  law  for  the  purpose,  to 
exclude  from  participation  in  the  portion  conveyed  away  those  who, 
by  subsequent  birth,  would  become  members  of  the  joint  family, 
and  entitled  to  shares  upon  partition.  "  They  who  are  born  and 
they  who  are  yet  unbegotten,  and  they  who  are  still  in  the  womb, 
require  the  means  of  support,  no  gift  or  sale  should  therefore  be 
made.'' — ^Mit&kshar&,  Chap.  I,  Section  1,  Verse  27. 

The  Court  has  very  carefully  referred  to  the  passages  quoted 
from  the  Sanskrit  of  the  Dharma  Shdetra  of  Yajnyavalkya,  and  in 
addition  to  the  translation  which  was  handed  in^  they  have  had  a 
translation  made  by  Baboo  Sh&m^  Cbaran  Sircar,  the  chief  sworn 
interpreter  of  the  Courts  as  suggested  at  the  time  of  the  argument. 
The  Court  sees  nothing  in  those  extracts  at  variance  with  the  opinions 
above  expressed. 

We  are  called  upon  to  decide  this  case  according  to  the  Mit^k- 
8har&  law  as  we  find  it,  and  not  according  to  our  own  views  of  policy. 
Whatever  our  opinions  might  be,  in  the  absence  of  the  decided 
cases  to  which  I  have  referred,  I  am  of  opinion  that  we  should  not 
be  justified  in  unsettling  the  law  by  overruling  that  current  of 
authorities  by  which,  for  nearly  half  a  century,  the  law  appears  to 
have  been  settled,  and  in  accordance  with  the  principles  of  which 
it  appears  to  have  been  generally  understood  and  acted  upon. 
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I  am  of  opinion  that  upon  the  simple  fact  stated  ia  the  second 
question,  Bhagwaa  Lai  had  no  authority,  without  the  consent  of  his 
co-sharers,  to  mortgage  his  undivided  share  in  a  portion  of  the  joint 
family  property,  in  order  to  raise  money  on  his  own  account,  and 
not  for  the  benefit  of  the  family. 

The  facts  are  not  sufficiently  stated  to  enable  this  Bench  to  say 
whether  the  nephew  of  Bhagwan  Lai  can  recover  from  the  mortgagee, 
without  redeeming  the  same^  possession  of  the  mortgaged  share^  or 
any  portion  of  it. — Bengal  Law  Reports,  Vol  III,  p.  31. 


Calcutta  H.  C.—l*th  December,  1870. 

Before 

Mr.  Justice   Norman,   Officiating   Chief  JusUcCy  Mr.  Justice  Locb; 
Mr.  Justice  Bayley,  Mr.  Justice  Kemp,  Mr.  Justice  L.  S« 
Jackson,  and  Mr.  Justice  Mitter. 

Hanuman  Dutt  Roy,  and  another, 

versus 

Baboo  Eishe'n  Kishob  Narayak  Sing. 

According  to  Sad4bart  Pendd  Sdhu  t.  Poolbdsh  Kooer*  a  sale  of  undivided  ancesinl 
property  by  a  father  withont  any  legal  necessity  and  withoitt  tke  consent  of  aD  tbe 
oo-eharersy  is,  under  the  Mit&shar^  law,  invalid.  It  is  not  valid  even  as  regards  ths 
father's  share.  A  son,  suing  to  set  aside  such  au  alienation,  is,  according  to  that 
case,  entitled  to  a  declaration  that  the  alienation  is  void  altogether.  The  son  euing 
in  the  father's  life-time,  on  behalf  of  the  family,  may  be  entitled  to  a  decrM  far 
possession;  Upon  what  terms  that  decree  should  be  made  will,  according  to  U» 
decision  in  Modhoo  Dyal  Singh  v.  Qolbar  8ingh,f  depend  on  the  equity  i^iich  the 
purchaser  may  have  to  a  refund  of  the  purchase-money,  or  to  be  placed  in  the  posi- 
tion of  an  incumbrancer  as  against  the  joint  family  in  the  particular  case. 

The  judgments  of  the  Court  were  as  follows  : — 
Norman,   J.,   (  Bayley,  Kemp,  Jackson  and  Mitter,  J.  J.,  con- 
curring.)— In  this  case  the  question  referred  for  the  decision  of  the 
Full  Bench  was  this  :--(reads.} 

*  Ben.  Law  Report^  F.  B.,  p.  81.    AnU,  pp.  140^160* 
t9W.  R.  511.    -infe,p.  84. 
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It  appears  to  as  that  this  question  has  been  decided  in  the  Full. 
Bench  decision  to  which  reference  is  made  in  the  order  of  the  refer- 
ring Judges. 

Sadabart  Prasad  SaJiu  v.  Poolbash  Kooer*  adopts  the  rule  laid 
down  in  the  Mit&kshar&  tliat  the  sale  or  mortgage  of  joint  undivided 
property  is  invalid  if  made  without  the  consent  of  all  the  co-sharerS, 
and  not  valid  even  for  the  seller's  own  share  when  undivided.  1?he 
argument  which  has  been  addressed  to  us  would  tend  to  show  that^ 
if  an  alienation  is  made  by  a  father  of  joint  ancestral  property  in  a 
case  in  which  no  legd  necessity  exists,  it  nlight  be  treated  as  an 
alienation  of  the  father^s  separate  share.  But  the  case  of  Sadabart 
Prasad  Sahw  v.  Foolbash  Kooer  shows  that,  even  if  so  construed, 
that  alienation  is  invalid  as  against  the  joint  family.  A  son,  there- 
fore, slUing  to  set  aside  sUch  alienation,  is  entitled  not  only  to  a  de- 
claration that  the  alienation  is  void  as  an  alienation  of  the  entire 
estate,  but  void  altogether  even  to  the  extent  of  the  share  as  to 
wliich  the  alienation  is  considered  to  be  established.  As  a  conse- 
quence of  that  declaration  the  son  suing  on  behalf  of  the  family 
may  be  entitled  to  a  decree  for  possession,  tfpon  what  terms  that 
decree  shall  be  made,  will,  according  to  the  decision  in  Modhoo  Dyal 
Singh  v.  Oolbar  Singh,f  depend  on  the  equity  which  the  purchaser' 
may  have  to  a  refund  of  the  purchase-money,  or  to  be  placed  in  the 
position  of  an  incumbrancer  as  against  the  joint  family  in  the  parti- 
cular case. 

It  appears  to  me  that  there  is  no  question  raised  in  this  refer-*, 
ence  which  has  not  substantially  been  disposed  of  in  the  two  cases 
already  decided. 

Loch,  J, — I  accept  the  conclusion   come  to  by  the  majority  of 
the  Judges  who  compose  the  Full  Bench  that  the  question  asked 
in  the  reference  has  already  been   disposed   of  in   the   Full   Bench , 
judgments  mentioned  in  the  judgment  now  delivered  by  the  Full 
Bench.— Bengal  Law  Reports,  Vol.  VIII,  pp.  358—370. 


♦  3  B.  L.  R.,  P.  B.  p.  81.    Ante,  p.  149. 
t  Casd  No.  lldS  of  1867  ;  29bh  April  1868.    Ante,  p.  84. 

Vol.  II.  J2^  , 
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-    Bombay  H.  C.  A.— 20th  &  Slat  March  &  29th  of  April  1873. 

Visu-UEV  Bhat,  Appellant, 
Venkatesh  SanbhAv,  Respondent 

It  18  settled  law  in  the  Fresldency  of  Bombay^  that  one  of  several  parceners  in  a  Hind6 
undivided  family  may,  \vithout  the  assent  of  his  oo-parceners,  sell,  mortgage,  or 
otherwise  alienate,  for  valuaVde  consideration,  his  share  in  the  undivideil  family 
estate,  movable  or  immovable. 

It  is  also  settled  law  in  the  same  Presidency  that  a  share  in  the  undivided  estate  of  a 
Hindd  family  may  be  taken  in  executioiy,  nffder  a  judgment  against  the  parcener 
to  whom  such  share  belongs,  at  the  suit  of  Iiis  personal  creditor. 

"Where  a  Hiodti  parcener  voluntarily  advanced  money  to  his  brother  and  co-paroener, 
for  the  purpose  of  his  defence  against  a  charge  of  forgery,  without  any  previous  re- 
quest, and  merely  to  save  the  reputation  of  the  family,  the  obligatiott  being  no  more 
than  a  moral  obligation,  was  held  not  to  be  a  sufficient  conaideration  to  support  an 
assignment  to  the  former  by  the  latter  of  bis  share  in  the  undivided  family  estate. 

Westropp,  0,  J, — This  suit  was  brought,  id  the  Court  of  the 
Subordinate  Judge  at  Coompta,  by  the  respondent,  Venkatesh 
Sanbh&v^  against  the  appellant,  VAsu-dev  Bhat^  and  his  brother 
Munj-nAth  Bhat,  to  set  aside  an  order  made,  we  presume,  under 
Section  246  of  the  Civil  Procedure  Code,  raising  an  attachment 
obtained  by  the  plaintiff  (under  a  decree  in  a  suit  brought  by  him 
against  the  present  second  defendant,  Munj-n^t)i  Bhat,)  against 
three  houses,  to  an  undivided  share  in  which  Biunj-n&th  Bhat  was 
entitled,  but  which  the  plaintiff  alleged  to  have  been,  by  deed  (ex- 
hibit 9,)  executed  shortly  before  the  attachment,  fraudulently  and 
collusively  assigned  by  that  defendant,  to  his  brother,  the  first  de- 
fendant, Y&su-dev  Bhat 

The  Subordinate  Judge,  being  of  opinion  that  the  deed  of  sale  was 
insufficiently  stamped,  rejected  it,  and  made  a  decree  for  the  {daJntiff 

The  first  defendant  appealed  to  Mr.  Spens,  the  District  Judge 
of  Canarti,  who  held  that  the  deed  was  sufficiently  stamped^  but 
was  fraudulent ;  and  he,  accordingly,  on  that  ground,  affiroAed  the 
decree  of  the  Subordinate  Judge. 

The  first  defendant  has  now  made  a  special  appeal  to  this  Courty 
in  disposing  of  which  we  must  accept  the  following  facts  as  found 
by  the  District  Judge,  viz.,  that  both  of  the  defendants  were^  at  the 
time  of  the  execution  of  the  deed  of  sale  (Exhibit  No.  9),  members 
of  an  undivided  family.     Finally,  the  District  Judge  found  that  the 
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"  second  defendant  ia  eoUusion  with  the  first  defendant''  executed 
the  deed  of  sale  "  in  order  to  defraud  creditors  from  whom  he  (the 
second  defendant)  had  personally  borrowed  inoucy." 

It  was  argued  before  us  that  for  two  reasons  the  decree  of  the 
District  Judge  is  erroneous  :  first, — that  the  family  property,  or  any 
share  in  it,  cannot,  for  the  separate  debt  of  one  of  several  co-par- 
eeners  in  an  undivided  Hindii  family,  be  lawfully  taken  in  execution, 
and  thus  alienated  previously  to  partition  ;  second, — that  the  sum  of 
Bs.  3,500,  having  been  actually  paid  by  the  first  to  the  second  de- 
fendant for  his  personal  beuefit  ouly^  was  not  properly  chargable 
against  the  family  at  large* 

With  respect  to  the  first  point,  as  a  preliminary  remark,  wo 
should  observe,  that  neither  Bombay  Regulation  IV^  of  1827>  nor 
its  substitute,  the  Civil  Procedure  Code,  contains  any  exemption  of 
a  share  in  undivided  property  from  liability  to  attachment  and  sale. 

The  objection,  contained  in  the  first  point,  has  been  rested  upon 
the  assumed  inalienability  of  the  share  of  a  member  of  a  Hindd 
family  in  the  undivided  estate  belonging  to  the  family  without  the 
assent  of  his  co-parceners. 

In  Macnaghten's  Hindl!i  Law,  Vol.  I,  p.  5,  it  is  stated  that  ''  a 
co-pareener  is  prohibited  from  disposing  of  his  own  share  of  joint 
ancestral  property;  and  such  an  act,  where  the  doctrine  of  the 
MiUlkshari  prevails  {  which  does  not  recognize  any  several  right  un- 
til after  partition,  or  the  principle  of  factum  valet,)  would  undoubt- 
edly be  both  illegal  and  invalid. 

Macnaghten  (  Vol.  I,  H.  L.,  pp.  5  and  6,)  in  illustration  of  the 
more  strict  doctrine  against  alienation,  which  some  schools  of  Hindfi 
Law  hold  the  Mitftkshar&  to  justify,  mentions  the  instance  of  a  deed 
of  gift  in  Behar  {Mithild),  which  was  held  invalid  even  to  the 
extent  of  the  donor's  own  share.*  Other  instances,  to  the  same 
effect,  of  the  Mithila  doctrine  are  to  be  found  in  IV.  S.  D.  A.  Rep. 
pp.  158,  160,  330;  V.  Ibid.  pp.  24,  163,  202;  and  VI.  Ibid.  pp.  176. 

The  passages  in  the  Mit&kshar^  on  Inheritance,  from  which  this 
doctrine  has  been  drawn,  are  in  Chap.  I,  Sec.  I,  placita  27  to  30  in- 
clusive ( Colebrooke's  Translation,  pp.  256,  257.)  Of  these,  placi- 
tum  30  is  that  most  relied  upon.  There  the  author,  explaining  the 
following  passage  from  Vrihaspati  as  cited  in  the  Ratnd-kara : — 

♦  a  S.  D.  A.  Hep.  282  and  see  pp.  Ui,  145. 
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*''  Separated  kinsmen,  as  those  who  are  unseparated,  are  equal  in 
irespect  of  immovables ;  for  one  has  not  power  over  the  whole  to 
make  a  gift,  sale,  or  mortgage'' — says  it  must  be  thus  interpreted : 
*'  acioug  uuseparated  kinsmen,  the  consent  of  all  is  indispensably 
requisite,  because  no  one  is  fully  empowered  to  make  an  alienation, 
since  the  estate  is  in  common ;  but,  among  separated  kindred  the 
consent  of  all  tends  to  the  facility  of  the  transaction,  by  obviating 
any  future  doubt,  whether  they  be  separate  .or  united;  it  is  not  re* 
quired,  on  account  of  any  want  of  suiBcieut  power,  in  the  single 
owner ;  and  the  transaction  is  consequently  valid  even  without  the 
consent  of  separated  kinsmen/'  The  doctrine  of  the  Mayiikhc^  as 
bkated  in  Chap.  IV,  Sec.  VII,  pi.  36,  37,  38,  does  not  seem  materi- 
ally to  vary  from  that  of  the  Mitfikshari,  but  in  the  same  chapter. 
Section  I,  pi.  6,  it  is  admitted  that  ownership  is  acquired  by  co-par< 
ceners  by  birth,  and  their  respective  shares  only  ascertained  by  par- 
tition ;  so  that  a  sale  by  a  co-parcener  of  his  share  before  partition 
could  not,  according  to  the  MayAlcha,  be  regarded  as  a  sale  without 
ownership.  See  also  SmHti  ChandHkd  (Chap.  VII,  pi.  56,  Chap. 
XV,  pi.  1 ;  Iyer's  Translations,  pp.  91  &  236,)  which  agrees  with  the 
Mit^ksharfi. 

Mr.  Colebrooke,  however,  who  stood  first  amongst  the  authorities 
on  Hiud(i  Law,  writing,  with  a  full  knowledge  of  those  passages,  to 
Sir  Thomas  Strange  upon  a  Madras  case  Sashachella  Pillay  v. 
Rama'Samy,*  said :  "  on  the  subject  of  the  question,  which  you 
li^d  lately  before  you,  I  entirely  agree  with  you,  that  a  mortgage, 
sale,  or  gift,  by  one  of  several  joint-owners,  without  the  consent  of 
the  rest,  is  invalid  for  others'  shares.  In  Bengal  law,  it  is  clear, 
that  it  is  good  for  his  own  share  and  for  that  only.  In  other  pro- 
vinces, it  is  as  clear  that  the  act  is  invalid,  as  it  concerns  others' 
shares  ;  and  the  only  doubt,  which  the  subtlety  of  Hiudd  reasoning 
might  raise,  would  be,  whether  it  be  maintainable  even  for  his  own 
share,  of  undivided  property.  On  the  two  first  points,  then,  as 
stated  by  you,  the  law  is  undoubtedly  as  you  have  viewed  it.  On 
the  third  point,  I  tak^  the  law  to  be  that  the  consent  of  the  sharers, 
express  or  implied^  is  indispensable  to  a  valid  alienation  of  joint 
property,  beyond  the  share  of  the  actual  alienor ;    and  that  an  un- 

f  2  Madras  Nptee  of  Ca.  234  &  240. 
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authorized  alienation  by  one  of  the  sharers  is  invalid^  beyond  the 
alienor's  share,  as  against  the  alienee"  ( Appendix  to  2  Stra.  H.  L. 
p.  344).  In  the  case,  as  to  which  Mr.  Colebrooke  thus  wrote,  Sir 
T.  Strange  held  the  alienation  valid  as  regarded  the  alienor's  own 
share^  bat  invalid  as  regarded  that  of  his  co-parcener.  As  to  another 
Madras  case,  Mr.  Colebrooke  said  :  '^  See  Mit&kshar&  on  Inheritance, 
Chap.  I,  Sec.  I,  pi  30,  82.  None  can  dispose  of  joint  property  (es- 
pecially immovables)  without  consent  of  the  sharers."  The  alienor 
there  had  attempted  to  dispose  not  merely  of  his  own  share  in  a 
village,  but  of  the  whole  village.  Mr.  Colebrooke  continued :  ^  But 
here  the  sale  appears  to  have  been  without  authority,  general  or 
special  In  setting  it  aside  on  this  ground,  equity  would  require 
redress  to  be  afforded  to  the  purchaser,  by  enforcing  a  partition  of 
the  whole,  or  a  sufficient  portion  of  it  so  as  to  make  amends  to  the 
parchaser  oat  of  the  vendor's  estate.'^  Mr.  Ellis,  as  to  the  same 
case,  said  ;  ''  The  sale  is  valid  only  so  far  as  the  seller's  share  in  the 
property  extended"  (Appendix  to  2,  Stra.  H.  L.  349,350).  Sir 
Thomas  Strange  ( I.  Stra.  H.  L.  200)  said :  "  Accordingly  it  imports 
creditors  to  take  notice  whether  the  family,  with  which  they  are 
about  to  deal  or  contract,  be  divided  or  undivided  ;  and,  if  the  latter, 
at  their  peril,  to  see  that  the  transaction  be  one,  by  ^^hich  the  rest 
of  the  co-heirs  will  l>e  concluded ;  since  otherwise,  he  only  with 
whom  it  had  been  entered  into,  will  be  answerable  for  it,  and  not 
the  common  stock.  Such  seems  to  be  the  result  of  the  decisions 
referred  to  below ;  of  which  those  at  Bengal  rest  upon  the  highest 
living  authority  in  Hiudd  Law,  that  of  Mr.  Colebrooke,  who  upon 
this  point,  and  with  reference  to  a  case  at  Madras^  upon  which  be 
was  consulted,  held  '  that  the  consent  of  the  sharers,  express  or  im- 
plied, is  indispensable  to  a  valid  alienation  of  joint  property,  beyond 
the  share  of  the  actual  alienor's,  observing,  in  the  course  of  his 
opinion, '  that  the  only  doubt  which  the  subtlety  of  Hindti  reasoning 
might  raise  would  be  whether  it  be  maintainable  even  for  his  own, 
the  property  being  undivided/'  Such  inay  he  the  construction  of  a 
passage  in  the  Mit&kshar&  on  the  ground  of  co-ordinate  property 
(Mit£kshar&  Chap.  I,  Sec.  I,  pi.  SO).  But  where  each  parcener  is 
considered  to  have  vested  in  him  during  the  co-partnership,  a  several, 
though  unascertained,  right,  as  is  the  case  where  the  authority  of 
Jim<Ua  Vdhana  prevails,  it  is  clear  that  there  may  be  an  assign- 
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moot  before  partition  ;  the  alienee  becoming  a  sort  of  tenant  in 
common  with  the,  other  parceners,  admissible,  as  such,  to  his  dis-: 
tributive  share  upon  a  partition  taking  place ;  and  even  with  roBpect 
to  an  alienation  of  the  whole,  it  would  be  good  for  the  alienors 
share,  though  for  his  attempt  to  dispose  of  more,  unwarranted,  he 
would  be  liable  to  penal  consequences."  Subsequently,  at  page  202, 
Sir  T.  Strange  says:  *'In  favour  of  a  &(m(2,/k{e  alienee  of  undi* 
vided  property,  where  the  sale  or  mortgage  could  not  be  sustained 
as  against  the  family,  such  amends  as  it  could  afford  would  be  duo 
out  of  the  share  of  him  with  whom  he  had  dealt ;  and  for  this  pur* 
pose,  a  Court  would  be  warranted  in  enforcing  a  partition." 

The  next  observations  of  Mr.  Colebrooke  are  of  great  import- 
ance, and,  no  doubt,  have  much  influenced  the  Madras  and  Bombay 
Courts  in  taking  the  course  which  they  have  adopted.    He  continued 
thus :    "  It  may  be  objected  to   Vijnydneshwara  and  the  Smriti 
CkandHkd,  that  the  texts,  which  prohibit  gifts  of  any  portion  of 
joint  property,  or  of  the  whole  of  a  man's  sole  property,  thereby 
distressing  his  family,  equally  forbid  sale  and  mortgage  of  it ;  so  that 
these  also  would  be  void,  although  a  valuable  consideration  have 
been  paid  and  received.     Injury  and  injustice   may,  however,  be 
prevented  by  holding  him  and  his  property  answerable  for  the  re- 
payment of  the  money  or  valuable   consideration  received  by  him ; 
and  equity,  perhaps,  would  award  partition,  for  the  purpose  of  en* 
forcing  payment  from  his  share,  thus  rendered  a  separate    one." 
(Here  Sir  T.  Strange  refers  by  a  foot-note  to  the  passage  in  his  work 
already  quoted  from  Vol.  I,  p.  202).  Mr.   Colebrooke  continued: 
^But  in  the  case  of  a  gratuitous  alienation,  there  are  not  the  same 
difficulties ;   and  I  apprehend  that  under  the  Hindfi  law,  as  received 
among  those  with  whom  the   Mitakshari  and  Smriti  C/iand'riJoi 
are  the  chief   authorities,  it  must  be  held  that  the  disposal  by  will 
(considered  as  gift)  of  an  undivided  share   of  joint-property   is  not 
valid ;    nor  of  any  part  of   it,  unless  for  pious  purposes,  or  other 
uses  incumbent  on  the  testator  to  provide  for,  and  falling   within 
the  exception  which  the  law  makes  to  the  general  prohibition."     As 
to  gift  see  also,  Stra.  H.  L.  261. 

The  High  Court  of  Madras  has  adopted  the  views  of  Mr.  Cole- 
brooke, Mr.  Ellis,  and  Sir  Thomas  gtrange  (  aud  the  decision  of  the 
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laiier  at  Madras  in  Sasluuihdla  Pillay  v.  Ramct^simy,  alreadjr 
roeniioDed  by  us )  as  to  tbe  validity  of  an  alienation,  for  valuable 
consideration,  of  the  share  of  one  of  several  co-parceners  in  a  Hind6 
undivided  family. 

In  Vira-svami  Ordmini  v.  Ayya-svdmi  Oviminiy*  Sir  C.  Scot- 
land, C.  J.,  and  Bittleston,  d.,  held,  at  the  OrigiDal  Jurisdiction  side, 
that  one  member  of  an  undivided  family  may  alien  his  share  of  the 
family  property,  and  that  there  may  be  a  valid  sale  of  such  a  share 
upon  an  execution  in  an  action  of  damages  for  a  tort.  The  judg 
ment,  there  delivered,  shows  that  the  Supreme  Court  and  the  Sud- 
der  Dewany  Adawlut  respectively  of  Madras  had  acted  upon  the 
same  doctrine.  Frere  and  HoHoway,  J.  J.,  in  Palanivelappa  v. 
MannarUyf  held  that  a  sale  by  a  father  is  valid  by  Hindti  law  to  the 
extent  of  his  own  share  of  the  undivided  estate,  and  that  according 
to  the  Madras  school  there  is  no  distinction  in  this  respect  between, 
a  father  and  other  co-parceners.  In  their  judgment,  they  say — 
''The  principle,  upon  which,  following  the  suggestion  of  Sir  Thomas 
Strange  and  Mr.  Colebrooke,  the  courts  have  of  late  years  satisfied 
the  contract  of  one  individual  member  out  of  the  share  which  would 
have  come  to  him  on  partition^  is  that  as  the  co-parcener  has  con- 
tracted he  ought  to  fulfil  bis  contradt,  that  if  he  could,  if  disposed, 
at  any  time,  according  to  the  Madras  school,  enforce  a  partition^  it 
is  only  just  tb&t  when  he  has  incurred  an  obligation,  he  shall  not^  be 
allowed  to  escape  its  effects  by  the  allegation  that  his  own  deed  was 
uUra  vires;  but  compelled  to  give  to  his  creditor  al)  the  remedies 
to  whi(^  he  would  himself  be  entitled  as  against  the  object  matter 
of  his  agreement.'' 

The  MithiU  and  Benares  Schools,  however,  interpret  the 
Vivdda^iTitdmani  and  the  Mit&kshar&  as  declaring  the  invalidity 
of  alienation^  for  Valuable  consideration,  even  of  his  own  share,  by 
one  parcener  without  the  assent  of  the  others.  Upon  that  view,, 
the  High  Court  at  Calcutta  (following  several  previous  decisions  of 
the  Calcutta  Sudder  Dewanee  Adawlut,  and  one  in  the  North- 
western Provinces,}  has  acted  in  cases  coming  before  it,  in  its  ap- 
pellate jurisdiction^  from  provinces  where  the  law  of  the  Mit&kshar& 


*  1  Kadras  H.  C.  Report,  471.    Ante,  p.  139. 
t  2  Madnui  H.  C.  Report,  416.    Ante,  p.  144. 
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prevails.— Oo^aerot  v.  Sv^burt  Pei^had  Sakoo*  Svtddburt  Pershad 
Sahoo  V.  FooVbask  Koer,f  and  Hanwman  Dutt  Roy  \r.  Kiaken 
Eishar  Narain  Sing^X  both  of  which  last  decisions  were  made  by  a 
Full  Bench.  Sir  B.  Peacock,  referring  to  the  previous  decisions 
upon  that  question  at  that  side  of  India,  and  to  the  well-known 
passage  in  the  judgment  of  the  Privy  Council  in  Appoovier  v.  Rama 
Subba  Aiyan,^  said,  in  Suddburt  Perahad  Sahoo  v.  Foolhaah  Koer:^ 
'^  We  are  called  upon  to  decide  this  case  according  to  the  liit^kshara 
law  as  we  find  it,  and  not  according  to  our  own  views  of  policy. 
Whatever  our  opinions  might  be,  in  the  absence  of  the  decided 
cases  to  which  I  have  referred,  I  am  of  opinion  that  we  should  not 
be  justified  in  unsettling  the  law  by  over-ruling  the  current  of 
authorities,  by  which,  for  nearly  half  a  century,  the  law  appears  to 
have  been  settled,  and  in  accordance  with  the  principles  of  which 
it  appears  to  have  been  generally  understood  and  acted  upon/^  and 
held  accordingly  that  one  parcener  "had  no  authority,  without  the 
consent  of  his  co-sharers,  to  mortgage  his  undivided  share  in  a  por- 
tion of  the  joint-family  property,  in  order  to  i-aise  money  on  his 
own  account,  and  not  for  the  benefit  of  the  family.*' 

Previously  to  adverting  to  the  Bombay  authorities,  wo  may  no- 
tice that  in  a  recent  case  before  the  Privy  Council  from  Oude,  Syui 
Tuffuzzool  V.  Rughoo-natk  Persad,%  Lord  Justice  James,  in  giving 
the  judgment  of  their  Lordships  and  speaking  of  a  share  in  undi- 
vided Hind6  property,  said  :  '^  Mr.  Leith  referred  in  his  argument  to 
the  family  property  of  Hind6s,  and  urged  that  such  a  share  in  such 
property  may  be  attached  and  sold  in  execution.  No  doubt  that 
such  a  share  is  property,  and  that  a  decree-holder  can  reach  it.  It 
is  specific,  existing,  and  definite ;  but  it  is  not  properly  the  subject 
of  seizure  under  this  particular  process,  but  rather  by  process  direct 
against  the  owner  of  it,  whether  by  seizure  or  sequestration,  or  ap- 
pointment of  a  receiver.  In  the  present  case  the  attachment,  as  it 
has  been  observed,  is  not  of  the  antecedent  share  in  the  undivided 
assets.  It  is  of  a  claim  under  a  future  award,  as  to  which  it  is 
wholly  uncertain,  until  the  award  be  made,  to  what  the  debtor  will 
be  entitled.'* 

•  3  Cal.  W.  Rep.  210.    ilM^'p.  86.  t  8  B.  L.  Rep.  81  F.  B.  AnU,  p.  149. 

X  8  Bengal  L.  Rep.  858.     Ante,  p.  160.  §  11  Hoo.  Ind.  App.  76. 

II  8  Bengal  L.  Rep.  45  F.  B.  f  14  Moo.  Ind.  App.  40. 
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As  a  general  proposition,  it  is  true  thnt,  in  this  Presidency,  the 
Mit&kshar&,  where  not  differing  from  the  May&kha,  is  usually  fol- 
lowed by  the  courts  upon  questions  of  Hindti  law.  But  this  rule  is 
not  invariable.  The  courts  have,  in  some  instances,  declined  to  fol- 
low either  of  those  works.  The  doctrine  of  Mr.  Golebrooke,  Mr. 
Ellis,  and  Sir  Thomas  Strange,  as  to  the  right  of  alienation  for  va- 
luable consideration  by  one  of  several  co-parceners  of  his  share  in 
undivided  Hindu  family  estate  without  the  assent  of  the  others,  has 
been  here  preferred  to  that  of  the  Mithild  and  Benares  schools ;  and, 
as  a  logical  consequence  of  that  doctrine,  the  courts  have  recognized 
the  right  of  a  judgment  creditor  to  take  in  execution,  for  the  private 
debt  of  a  parcener,  his  share  in  such  undivided  property. 

Steele,  who  is  an  authority  in  this  Presidency,  seems,  at  p.  210 
of  his  work,  1st  edition,  to  take  much  the  same  view  of  alienation 
as  Strange  and  Golebrooke. 

We  have  succeeded  in  finding  only  one  case,  amongst  the  re- 
ports of  cases  in  this  Presidency,  in  which  the  non-alienability  of  a 
parcener's  share  was  maintained.     That  is  Bellojee  v.  Venkappa* 

In  subsequent  cases,  it  appears  that  the  Bombay  Sudder  Adaw- 
lut,  although  holding  that  the  purchaser  of  the  share  of  a  parcener 
in  Hindu  family  property  cannot,  before  partition,  sue  for  possession 
of  any  particular  part  of  that  property,  or  predicate  that  it  belongs 
to  him  exclusively,  yet  was  of  opinion  that  he  may  maintain  a  suit 
for  partition,  and  thus  obtain  the  share  which  he  has  purchased : 
Sadorsew  v.  Bapoqji,f  Jiwan  v.  Ounnoo^l 

The  High  Court  at  its  appellate  side  (Kinloch,  Forbes,  and 
Tucker,  J.  J.)  held  in  Oundo  v.  Rdm-bhat.^  that  a  member  of  a 
Hindti  undivided  family  may  mortgage  his  own  share  of  the  family 
estate,  and  that,  if  be  were  acting  as  manager  of  the  undivided 
family,  he  may  mortgage  the  shares  of  the  other  members  of  the 
family  on  any  common  family  necessity,  or  for  the  general  benefit 
and  use  of  the  family.  The  right  of  one  member  of  an  undivided 
Hindfi  family  to  sell  his  own  share  was  maintained  by  Kinloch, 
Forbes,  and  Erekine,  J. J.,  in  Damodhar  Vithal  v.  Damodhar  Rari,\\ 

•  Select  Ca.  S.  D.  A.  2i3.  t  4  Morris  S.  D.  A.  Rep.  145. 

1  9  Harr  :  S.  D.  A.  Rep.  555.  §  1  Bombay  H.  C.  Rep.  8d.  Ante  d.  89. 

II  Ibid.,  p.  182.  Ante,  p.  H6. 
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In  Tukd-rain  v.  Sam-chandra,^  Melvill  and  Warden,  J.J., 
in  1869^  held  distinctly  that^  at  this  side  of  India,  a  member  of  an 
undivided  Hindii  family  can,  without  the  consent  of  his  co-parceners, 
sell  his  share  in  the  undivided  property.  They  distinguished  the 
case  of  a  sale,  as  that  was,  from  the  case  of  a  gifl,  which,  in  Qangu* 
bdi  V.  Rdmanndff  it  was  held  that  a  Hindu  parcener  could  not 
make  gift  of  his  share  in  undivided  property  without  the  consent 
of  his  co-parceners.  The  case  of  a  gift  (either  testamentary  or 
inter  vivos)  is  clearly  diflferent  from  that  of  a  transfer  or  charge 
made  for  valuable  consideration;  and  we  have  already  seen  that 
Mr.  Colebrooke  distinguishes  the  former  from  the  latter.  We  are 
not  aware  of  any  instance,  at  this  side  of  India,  in  yrhich^  without 
the  consent  of  the  heirs,  a  testamentary  gift  of  the  share  of  a  par- 
cener in  undivided  property  has  been  upheld.J  I  have  frequently 
refused  to  recognize  such  devises,  and  am  aware  that  other  Judges 
have  pursued  the  same  course. 

During  the  nineteen  years  and  upwards  of  my  acquaintance 
with  the  Island  of  Bombay,  I  can  affirm  that  the  right  of  a  parce- 
ner to  sell,  mortgage  or  otherwise  alien,  for  valuable  consideration, 
his  share  of  Hindu  undivided  property,  has  uniformly  been  recog- 
nized in  that  Island,  originally  in  the  Supreme  Court,  and,  since  its 
abolition,  in  the  High  Court  at  its  original  jurisdiction  side ;  and 
according  to  the  tradition,  which  existed  amongst  the  senior  mem- 
bers of  the  Legal  Profession  whom  I  found  here  in  1854,  that  doc- 
trine had  been  acted  upon  in  this  Island  from  a  time  anterior  to  the 
opening  of  the  Supreme  Court  in  1824. 

In  accordance  with  that  tradition  was  the  decision  in  Maccun* 
dasa  V.  Ouiipat-rao,^  where,  subject  to  the  claims  which  other  mem- 
bers might  have  on  the  undivided  family  estate,  the  right  of  one 
member  to  mortgage  his  share  was  recognized  and  that  of  the  mort- 
gagee to  maintain  a  suit  against  the  other  co-parceners  for  partition. 

We  next  proceed  to  mention  the  authorities  here  as  to  the 
right  to  take  in  execution,  for  his  private  debt,  the  share  of  a  par- 
cener in  the  undivided  estate  of  a  Hindd  family. 

•  6  Bombay  H.  C.  Rep.  A.  C.  J.  247.  -4»te,  p.  U6. 

t  3  Bombay  H.  C.  Rep.  A.  C.  J.  66.  AnU,  p.  146. 

I  NOTB — Aoc.  2.  Borr.  ft.  7,  615,  Reprint  of  1862-63. 

§  Peng's  Or.  Ca.  143. 
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The  plaintiflf  in  Sheo-chund  v.  Nihal-chund*  a  suit  brought  in 
1817,  did  not,  by  his  plaint,  venture  to  deny  that  his  co-parcener's 
( DhooUubh^s )  share  was  lawfully  attached,  but  sought  for  exemption 
of  his  own  share  only  from  attachment. 

In  Duyd-shunker  v.  Brij-vullubk^  an  attachment  against  a  par- 
cener's share  in  undivided  property,  was  upheld. 

Hun^ee-^dasa  v.  Ohirdur'daas,^  is  another  instance  of  an  attach- 
ment against  a  parcener's  share  in  undivided  property  being  up- 
held. 

la  Ram  and  Qunesk  Sabashet  v.  Rughoo-veer,^  the  Sudder  De- 
wany  Adawlut  upheld  an  attachment  against  the  share  of  one  of 
three  co-parceners  for  his  private  debt,  and,  after  a  reference  to  the 
Shdstri,  laid  it  down  that  a  division  of  property  may  be  enforced  to 
satisfy  a  judgment  creditor. 

In  Suda-shew  v.  Ounesh  and  Ram  Sabaahet^W  the  same  court 
permitted  an  attachment  of  the  whole  of  the  family  property,  but 
directed  that,  on  a  sale  thereof,  one-third  of  the  proceeds,  or  so 
much  of  such  one-third  as  might  be  necessary,  should  be  paid  to  the 
judgment  creditor  of  one  of  the  parceners,  and  that  the  remaining 
two-thirds  should  be  paid  over  to  the  other  two  parceners. 

The  same  doctrine  was  enforced  by  the  same  Court  in  MvXhar 
Kundo  v.  Rowjee  and  Luximon,^  Devi-chund  v.  Yemajee,^* 
Jejee-bhaee  v.  Jejeebhaee,ff  Motee-ram  v.  Sham-jee,^  Bhagoo  v. 
Hunumunt-ram,^ 

There  is  a  consistency  in  that  doctrine  with  the  liability  of  the 
deceased  father's  estate  in  the  hands  of  his  sons  or  others  to  pay 
his  creditors  as  laid  down  in  the  May^kha,  Chapter  V,  Section  4, 
PL  14,  16,  17,  19,  and  in  the  passage  quoted  by  Sir  B.  Peacock  from 
the  Mitdkshar&  on  the  payment  of  debts  published  by  Mr.  Roer  and 
Mr.  Montriou,  text  No.  51,  above-mentioned.  We  are  not,  how- 
ever, to  be  understood  as  saying  that  the  liability  amounts  to  a 
lien  (see  9  Bombay  H.  C.  Rep.  116.) 

*  1  Borr.  329.  t  Select  Ca.  S.  D.  A.  48. 

t  Select  Ca.  S.  D.  A.  46.  §  1  Morris  S.  D.  A.  Rep.  9. 

il  1  Morris  S.  D.  A.  Rep.  18.  t  1  Morris  S.  D.  A.  Kep.  75. 

♦*  8  Morris  S.  D.  A.  Rep.  1.  t+  Ibid.  146. 

tt  Ibid.  151.  §§  7  Harrington's  S.  D.  A.  Rep  185 
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On  the  principle  stare  decisis,  which  induced  Sir  Barnes  Pea- 
cock and  his  colleagues  strictly  to  adhere  to  the  anti-alienation 
doctrine  of  the  Mitdkshar^  in  the  provinces  subject  to  their  jurisdic- 
tion where  the  authority  of  that  treatise  prevails,  we  at  this  side  of 
India  find  ourselves  compelled  to  depart  from  that  doctrine,  so  far 
as  it  denies  the  right  of  a  Hind6  parcener,  for  valuable  considera- 
tion, to  sell,  incumber,  or  otherwise  alien  his  share  in  undivided 
family  property.  The  foregoing  authorities  lead  us  to  the  conclusion 
that  it  must  be  regarded  as  the  settled  law  of  this  Presidency,  not 
only  that  one  of  several  co-parceners  in  a  Hindd  family  may,  before 
partition,  and  without  the  assent  of  his  co-parceners,  sell,  mortgage, 
or  otherwise  alien,  for  valuable  consideration,  his  share  in  the  undi- 
vided family  estate,  movable  or  immovable,  but  also  that  such  a  share 
may  be  taken  in  execution  under  a  judgment  against  him  at  the  suit 
of  his  personal  creditor.*  Were  we  to  hold  otherwise,  we  should 
undermine  many  titles,  which  rest  upon  the  course  of  decision,  that,, 
for  a  long  period  of  time,  the  courts  at  this  side  of  India  have 
steadily  taken.  Stability  of  decision  is,  in  our  estimation,  of  far 
gieater  importance  than  a  deviation  from'  the  special  doctrine  of  the 
Mitttkshara  upon  the  right  of  alienation. 

It  remains  for  us  to  dispose  of  the  second  point,  namely  :  whe- 
ther the  deed  of  sale  ( exhibit  9 )  was  executed  by  the  second 
defendant  to  the  first  defendant  for  valuable  consideration.  As 
already  stated  by  us,  we  must,  on  the  facts  as  found  by  the  District 
Judge,,  hold  that  the  sum  of  Bs.  3,500,.  the  alleged  consideration, 
was  paid  voluntarily  by  the  first  defendant  to  the  second  defendant 
without  any  previous  request  from  the  latter,  and  "  merely  to  save 
the  reputation  of  the  family."  A  moral  obligation  is  not  a  suflScient 
consideration  to  uphold  a  promise :  Eastwood  v.  Kenyon,f 

On  these  grounds,  we  aflBrm  the  decree  of  the  District  Judge 
with  costs,  and  with  a  declaration  that  only  the  right,  title,  and 
interest  of  the  second  defendant,  Munj-nath  Bhat,  can  be  sold  under 
the  attachment  of  the  three  houses  mentioned  in  the  plaintj  De- 
cree affirmed.— Bom.  H.  C.  Rep.  Vol.  X.,  pp.  139—162. 

*  The  same  law  had  been  laid  as  to  Muhammadans— 2-  Morris  S.  D;  A.  Rep.  99,  27<r,. 
284  f  Select  Cas.  S.  D.  A.  iH. 

t  11  Ad.  and  E.  4Sa  t  See  the  next  c»e. 
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Held  by  a  Full  Bench^  following  the  doctrine  laid  down  in  the 
pifeceding  case^  V&su^v  BhoA  v.  Vmkateah  SanhhAv,  that  a  Hind& 
parcener  may^  withaut  the  consent  of  his  co-parceners,  alienate  his 
share  in  undivided  family  property.—^jPa^rip^  hin  Satyapd,  Appel- 
lant.   Chandpd  bin  Chanmaldpdf  Respondent 

Tukd-rdm  v.  Rdm-chandra  (6  Bomr.  H.  C.  Rep.  A.  C.  J.  247  > 
approved  and  adopted.  Bajee  v.  Pandoorung  (Morris  Part  II.  dSJ 
disapproved. 

Bom.  H.  C.  Rep.  Vol.  X.,  p;  16^. 


Calcutta,  High  Court. 


Present  r 

The  Honorable  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

NuTHoa  Laul,  verstia  CheMe  Shaee,  and  otliers. 

In  a  Buit  by  sons  and  grandson  of  one  Nirbhoy  Singh  to  set  aside  the  sale  by  Nirbho/ 
Singh  of  a  part  of  the  ancestral  estate  to  Soamber  Singh,  whose  rights  and  interests 
in  the  estate  were  purchased  at  auction  by  the  defendant  Nuthoo  Laul,  it  was  held^ 
that  the  cause  of  action  to  the  sons  would  accrue,  and  limitation  ruil,  from  the  dater 
en  which  Soamber  got  possession  from  Nirbhoy. 

Seldf  that  the  consent  of  the  elder  brother  ( alone )  would  not  make  the  transfer  vaHc^,< 
inasmuch  as  by  the  Mit^kshanS  law  the  consent  of  all  the  share-holders  would  ber 
necessary  to  the  alienation  of  his  own  share. 

MM  that  as  the  purpose  to  which  the  purchase-money  was  applied  was  to  meet  an^ 
obligation  purely  personal  to  Nirbhoy  Singh,  and  as  the  sale  in  no  way  benefited  thir 
estate,  the  sale  was  illegal,  and  purchaser  had  no  right  to  a  refund  of  the  purchase- 
money. 

Glover  J. — This  was  a  suit  by  the  sons  and  grandson  of  one 
Nirbhoy  Singh  to  set  aside  a  sale  made  by  their  relative  to  the  de- 
fendant Soamber  Singh,  on  the  ground  that  it  was  effected  without 
their  consent  and  was  not  justified  by  any  such  necessity  as  the 
HindA  law  allows. 

The  property  sold  consisted  ot  a  twa  anna  share  of  mouzalv 
Sabaspore  and  it  is  admitted  that  it  formed  part  of  the  ancestral 
estate  of  the  family. 
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The  defendant  Nuthoo  Laul  Chowdhry,  the  purchaser  at  auction 
of  Soamber's  rights  and  interests  in  the  estate,  defended  the  suit 
on  the  ground,  first,  that  the  claim  was  barred  by  limitation ;  and 
second,  that  Nirbhoy  was  justified  in  selling  to  Soamber  by  reason 
of  necessity. 

It  appears  to  us  absolutely  immaterial  to  determine  the  nature 
or  extent  of  Muddun's  possession,  as  it  is  clear  from  the  record  that 
Nirbhoy  came  again  into  possession  after  the  arrangement  with 
Muddun,  and  it  was  against  Nirbhoy  that  Soamber  got  a  decree  for 
possession  in  March,  1856.  The  adverse  possession  commenced^ 
therefore^  from  the  date  on  which  Soamber  got  possession  from 
Nirbhoyi  and  on  this  calculation  the  plaintiffs  are  just  within 
twelve  years. 

Then  as  to  the  necessity  for  the  sale.  The  money  is  said  to 
have  been  raised  to  pay  a  demand  of  Government  against  Nirbhoy 
as  security  for  the  former  of  certain  ferry  tolls.  There  is  no  denial 
on  the  part  of  the  defendant  as  to  the  purpose  to  which  the  money 
was  applied,  and  we  think  it  quite  clear  that  this  obligation  was 
purely  one  of  a  personal  character  and  could  not  be  got  rid  of  by 
laying  it  upon  the  estate.  It  was  Nirbhoy 's  personal  liability,  and 
he  had  no  right  to  burthen  his  family  with  it.  But  it  was  agreed 
that  even  if  there  were  no  proved  necessity,  still  as  Chedee,  the 
eldest  son,  was  of  age,  when  the  transaction  was  entered  into,  and 
made  no  objection  to  it,  his  consent  to  the  sale  should  be  implied ; 
and  that  as  the  other  sons  have  allowed  many  years  to  elapse  since 
the  transfer,  they  must  also  be  considered  as  having  agreed  to  the 
sale. 

With  regard  to  the  last  part  of  this  argument,  we  remark  that 
all  the  younger  sons  of  Nirbhoy  were  admittedly  minors  at  the  time 
of  the  sale  to  Soamber,  and  there  is  nothing  on  the  record  to  show 
that  they  have  even  now  attained  majority,  and  wo  cannot  imply 
consent  under  such  circumstances. 

As  to  the  elder  brother  Chedee.  Even  if  it  be  admitted  that 
bis  silence  is  equivalent  to  a  consent  to  the  sale,  that  consent  would 
not  make  the  transfer  valid,  inasmuch  as  by  the  Mit&kshar&  law, 
the  consent  of  all  the  share-holders  would  be  necessary  even  to  the 
alienation  of  his  own  share. 
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Then  as  to  the  refund  of  the  purchase-money*  It  has  been 
ruled  by  the  Full  Bench  in  the  case  of  Madhoo  Dyal  versus  Golbar 
Singh  and  others  ( IX  Weekly  Reporter  511*),  that  there  must  be 
proof  of  certain  circumstances  before  a  purchaser  can  have  an 
equitable  right  to  compel  a  refund,  and  these  circumstances  are 
stated  to  be  that  the  purchase-money  went  to  the  benefit  of  the 
estate^  and  that  in  that  way  the  sons  got  a  direct  advantage  from  it. 
In  this  case,  as  we  before  remarked,  money  paid  by  Soamber  was 
applied  by  Nirbhoy  to  his  own  personal  necessities,  and  in  no  way 
benefited  his  estate;  and  as  Soamber,  if  he  were  in  possession, 
would  have  no  right  to  a  refund,  neither  can  Nuthoo  Laul  have  such 
right,  as  he  can  stand  in  no  higher  position  than  the  party  whose 
interests  he  purchased. 

Nor  can  he,  we  think,  retain  possession  of  Nirbhoy's  share,  nor 
get  back  such  portion  of  the  purchase-money  as  would  be  represent- 
ed by  that  share,  inasmuch  as  the  estate  being  joint  and  undivided, 
Nirbhoy  had  no  right  to  burthen  or  alienate  even  his  own  share 
without  the  consent  of  all  his  co-sharers.  The  ruling  of  the  Full 
Bench  in  the  case  of  Mussummat  Phool-basoo  Kower  versus  Mus- 
summat  Parbutty  Kower  dated  the  30th  of  July  1869,  disposes  of 
this  point  adversely  to  the  defendant. 

Neither  can  we  take  cognizance  of  the  fact  of  the  defendant's 
being  an  innocent  auction-purchaser.  He  had  every  opportunity  of 
making  enquiry  and  must  have  known  the  extreme  danger  of  pur- 
chasing an  interest  which  had  been  originally  bought  from  a  mngle 
member  of  a  joint  undivided  family  being  under  the  Mit&kshar4  law. 

The  order,  therefore,  we  make  in  this  case  is,  that  the  plaintiffa 
suit  to  have  the  sale  to  Soamber  set  aside  as  illegal  be  decreed  as 
regards  all  the  co-sharers,  and  that  the  Additional  Judge's  order 
regarding  the  retention  by  the  defendant  of  Nirbhoy's  share  and  the 
refund  of  purchase-money  by  Chedee  be  set  aside. — S.  W.  R. 
Vol  XII,  p.  446.— B.  L.  Rep-  Vol  IV,  a.  c.  p.  15. 


iln^e,  page  184. 
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CALCJtJTTA,  H.  C.-^The  15th  of  March,  1875. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris,  Judges. 

Oases  Nos.  11, 32,  and  49  of  1873. 

Regular  Appeals  from  a  decision  passed  by  the  1st  Stibordinate 
Judge  of  Bhaugulpore,  dotted  the  27th  of  September,  1872. 

MuDDUN  GoPAL  Lall  and  others,  (Defendants,)  Appellants, 

versus 

MUSSAMAT  GowRUN-BUTTY  and  Others,  (Plaintiffs,) 

Respondents, 

The  intereBt  which,  under  the  MitiCkahanC  law,  a  son  acquires  in  the  ancestral  property 
of  his  father,  hj,  and  in  the  event  of,  being  bom,  is  of  the  nature  of  an  inheritance 
and  remains  liable  to  the  payment  of  the  pergonal  debts  of  the  father,  even  though 
subsequently  contracted,  in  the  same  way  as  the  entire  property  would  have  been, 
had  the  son  not  been  bom ;  except  only  in  the  case  in  which  those  debts  are  illegal, 
or  were  contracted  for  an  immoral  purpose. 

Accordinsly  sny  disposition  of  the  property  which  is  reasonably  made  by  the  father, 
for  the  purpose  of  discharging  a  debt  of  the  father's,  which  does  not  fall  within  the 
exception,  is  one  of  those  spoken  of  and  authorised  as  "  unavoidable"  by  the  Mitft- 
shartL,  Chap.  I,  Sec.  I,  paras  28  &  29. 

Phear,  J. — It  appears  to  be  admitted  that  Shib  Narain  Singh, 
the  first  defendant,  and  his  elder  son,  the  second  defendant,  and  his 
younger  sons^  the  minors,  plaintiffs,  together  constitute  a  joint 
family  living  in  commensality  under  the  Mit£kshar&  law,  and  in  the 
joint  enjoyment  of  the  property  which  is  the  subject  of  suit 

With  regard  to  all  three  appellants,  it  may  be  reckoned  as  cer- 
tain from  their  written  statements  and  from  the  evidence  that  they 
knew  the  joint  family  consisted  of  more  members  than  Shib  Nariaa 
and  Amur  Pershad,  but  they  advanced  money  to,  and  dealt  with, 
Shib  Narain  and  Amur  Pershad  as  being  the  only  adult  members 
of  the  family;  and  they  were  ultimately  content  to  take  such  se« 
curity  for  repayment  of  the  money  as  Shib  Narain  and  Amur 
Pershad  alone  could  give  them  in  the  shape  of  a  mortgage  for  charge 
upon  the  family  property. 
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Cda4equetitly»  the  three  cases  may  be  summarieed  thus : — In 
that  of  MudduQ  Oopal  the  plaintiiPs  father  and  elder  brother  mort*- 
gaged  8  aanas  of  the  joint  property  to  Muddun  Gopal  in  coosider- 
ation  of  a  loaa  of  money  which  was  wanted  for  a  family  purpose. 

In  those  of  Girdharee  Lall  and  Poosun  Lall,  putting  them  at 
their  highest,  the  plaintiflfs  father  and  elder  brother  mortgaged 
8  annas  of  the  joint  property  in  order  to  prevent  the  sale  of  that 
property  at  the  instance  of  Girdharee  Lall  and  Poosun  Lall  in  exe* 
cution  of  decrees  which  those  persons  had  respectively  obtained 
against  the  father  and  eldest  son  personally. 

The  plaintifTs  case  then  is  reduced  to  this,  namely,  are  the 
minor  sons,  the  plaintiffs,  entitled  to  insist  on  partition  of  the  joint 
property  and  to  obtain  their  shares  of  the  joint  property  free  of  these 
mortgages  t  In  a  late  case  reported  in  XX  Weekly  Reporter,  336,* 
we  had  occasion  to  discuss  the  first  part  of  this  question  at  Con- 
siderable length,  the  result  at  which  we  arrived  was  that  the  sons 
could  at  any  time  during  their  father's  life  call  upon  him  to  partition 
the  aiiceatral  property.  And  as  to  the  2nd  part  of  the  question,  it 
was  also  made  clear  in  the  course  of  the  discussion  that  under  the 
Mit&kshar&  law^  the  occurrence  of  the  birth  of  a  son  had  the  effect 
of  limiting  the  father's  power  of  disposition  over  ancestral  property. 
While  he  could  before  the  birth  of  a  son  deal  with  it  as  sole  owner, 
after  that  event  he  becomes  in  a  certain  sense  subject  to  the  control 
of  his  son  who  by  birth  becomes  co-owner  with  him, — with  this 
further  condition,  however,  that  during  the  minority  of  his  son  be 
has  an  absolute  discretion  within  certain  limits. 

Those  limits  are  prescribed  in  paragraphs  28  and  29  of  Sec.  i, 
Ohap.  I,  Mit&kshar&.  They  are  expressed  no  doubt  in  these  para- 
graphs in  somewhat  general  terms,  and  this  court  is  constantly 
called  upon  to  decide  whether  a  given  case  comes  within  them  or 
aot.  The  judgment  of  the  Privy  Council  in  Honooman  Pershad 
Pandey's  case  (  VI  Moore's  Indian  Appeals  )  has  been  applied  by 
analogy  and  considered  to  furnish  a  guiding  principle  upon  this 
point.  Since,  however,  the  present  appeal  first  came  before  this 
court,  a  decision  has  been  passed  by  the  Privy  Council,  which  is 
even  more  immediately  relevant,  namely,  the  decision  reported  in 
XXII  Weekly  Reporter,  56.t 

*  See  post,  pagea  181  &  182.  t  See  Ante,  page  72. 
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According  to  that  decision  as  we  understand  it,  the  interest 
which  under  the  Mifeakshari  law  a  son  acquires  in  the  ancestral 
property  of  his  father,  by,  and  in  the  event  of,  being  bom,  is  of  the 
nature  of  an  inheritance,  and  remains  liable  to  the  payment  of  the 
personal  debts  of  the  father  even  though  subsequently  contracted  in 
the  same  way  as  the  entire  property  would  have  been  liable  had  the 
son  not  been  born,  except  only  in  the  case  where  those  debts  are 
illegal  or  were  contracted  for  an  immoral  purpose.  The  judgment 
says  expressly  the  interest  of  the  ''  sons,  as  well  as  the  interest  of 
the  fathers  in  the  property,  although  it  is  ancestral,  is  liable  for  the 
payment  of  the  father's  debts." 

It  would  therefore  seem  to  follow  that  any  cHspositioa  of  the 
property,  which  is  reasonably  made  by  the  father  for  the  puipose 
of  discharging  a  debt  of  this  kind,  i.  e.,  a  debt  of  the  father's  which 
does  not  fall  within  the  exception,  is  one  of  those  spoken  of  and 
authorized  as  ^unavoidable"  by  paragraphs  28  and  29,  Section i, 
Chapter  I,  Mit<ksharl(. 

The  debt  being  of  such  a  nature  that  the  property  is  ultimately 
liable  to  discharge  it,  the  alienation  of  that  property,  whether  by 
mortage-  or  sale  by  the  father  upon  reasonable  terms  for  the  purpose 
e£  discharging  the  debt,  must  be  substantially  an  unavoidable  traa- 
saetioa. 

In  the-  case  of  Muddua  Gopal,  the  debt  was  incurred  for  a 
fieimily  purpose ;  and  in  the  other  two  cases,  they  were  debts,  the 
reality  of  which  has,  so  to  speak,  been  guaranteed  by  a  decree*  It 
must  be  taken,  as  long  as  those  decrees  are  unimpeached,  that  theie 
really  was  a  debt  from  the  father  and  his  eldest  son  to  Poosun  Lall 
and  Qirdharee  Lall  respectively.  The  debts  then  being  apparently 
real  debts,  and  not  of  an  immoral  character,  and  one  of  them  being 
incurred  for  a  family  purpose,,  it  follows  that  they  were  of  sudi  a 
nature  that  the  Xoint  property  of  the  fanuly  was  liable  to  meet  them. 
And  that  therefore  the  mortgages  which  the  father  has  made  for 
the  purpose  of  securing  these  debts  to  the  defendants,  appear  upon 
the  authorities  which  have  been  quoted  to  be  good  incumbranoes 
upon  the  joint  estate,  and  valid  against  the  claims  of  the  miaon^ 
the  ptaintiffik 

We  thus  think  that  while  the  phdntifis  are  no  doubt  entitled 
to  have  a  partition  of  the  property,  the  partition  must  be  subject 
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to  the  mortgages  of  the  three  appellants  to  the  extent  of  8  annas 
of  the  entire  property. 

The  appellants  are  entitled  to  their  costs  ^  bmt  as  we  cannot 
give  a  decree  making  the  minors  pay  the  costs,  these  costs  m]i  be 
declared  a  charge  upon  the  property.— S.  W.  Rep.  Vol  XXIII, 
pp.  365—367. 


AORA,  S.  D.  A.— The  let  of  June,  1864. 

Present: 
J.  H.  Batten,  Ssqi,  and  0.  R.  Lindsay,  Esq.,  Offg.  Extra  Judgee. 

Case  No.  86  of  1863. 
Baboo  Ajoodhia  Singh  and  others,  ( Plaintiffi;, )  Appellants, 

versiia 
Baboo  Sumrut  Singh,  (Defendant,)  Respondent* 

Held  iJist  a  HindA  in  sole  propiittarf  posflewnon  of  a  slxare  In  an  estate,  whiclr  has 
been  partitioned,  in  the  absence  of  male  issue,  may  alienate  his  property  as  he  pleases. 

Held,  also,  that  in  this  suit  the  aUenatiofi  was  made  hand  JUk,  and  for  valuable  oonsi- 
derattoB. 

This  is  a  suit,  in  formd  pauperis  for  a  declaration  of  a  proprie- 
tary title  in,  and  for  possession  of,  certain  shares  in  21  villages  named 
in  the  plaint,  and  to  set  aside  five  deeds  of  sale  whereby  the  said 
property  was  conveyed  to  the  defendant  by  Baboo  Inder-dawun 
Singh,  deceased;  also  to  recover  mesne  profits  amounting  to 
Rs.  45,693,— total  value  of  the  claim  Rs.  47,857. 

The  plaint  sets  forth  that  the  litigants  are  the  descendants  of  a 
common  ancestor,  who  acquired  the  property  in  dispute ;  that  the 
property  is  a  joint  undivided  estate,  and  that  Inder-dawun,  under 
these  circumstances,  was  not  competent  to  alienate  it.  It  is  con- 
tended that  the  alienation  was  not  a  bond  fide  sale  of  property  for 
valuable  consideration,  and  that  at  the  period  of  the  execution  of 
the  deeds,  Inder-dawun  was  not  sane,  he  being  aifiicted  with  a 
disease  which  rendered  him  incompetent  to  think  and  act  for  himself. 

The  defence  set  up  is,  that  Inder-dawun  at  the  period  of  the 
sale  was  well  able  to  conduct  his  affairs,  and  that  the  property  being 
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his  divided  share  of  the  ancestral  estate,  be  was  competent  to  alie- 
nate it  to  whom  he  pleased,  he  having  no  male  issue.  The  sale  was 
bond  fide  for  valuable  consideration.  The  Lower  Court  has  decided 
agftitt&i'the  plaintiffs. 

JudgTritnt-^-^ 

There  are  three  issues  for  determination  in  this  case  : — 
Ist. — Was  the  property  in  dispute  part  of  a  joint  undivided  es- 
tate, or  was  it  the  separate  divided  share  of  the  deceased  Inder- 
dawun  ? 

2nd, — Was  Inder-dawun  in  his  right  mind  when  he  made  the 
alienation,  and  was  he  legally  competent  to  execute  a  deed  of  sale  ? 
3rd. — Was  valuable  consideration  given  for  the  property  t 
Regarding  the  first,  there  is  incontestable  documentary  and  oral 
evidence  that  the  plaintiff  Ajoodhia  Singh  and  Inder-dawun   Singh 
partitioned  off  their  ancestral  shares,  and  held  separate  possession  of 
the  land  so  divided.     In  fact  the  Counsel  for  the  appellants  had  not 
a  word  to  say  on  the  point,  for  the  Government  records,  and  Ajoo- 
dhia's  petition  dated  1st  February  1849,  precluded  any  argument. 
The  non  payment  of  the  consideration,  and  the  incompetency  of  the 
deceased  luder-dawun,  by  reason  of  disease,  to  execute  the  deeds, 
are  the  points  in  favor  of   the  plaintiffs  upon  which  their  Counsel 
rely.     Now,  we  observe  that  there  is   no  proof   that  Inder-dawun 
was  so  ill  that  he  could  not  exercise  his  faculties.     On  the  contrary, 
there  is  good  evidence  for  believing  that,   though  suffering  from  a 
severe  disease,  he   was  fully  able  to  use  his  mental  faculties.     The 
disease  was  not  of  a  nature  to  prevent  the  free  exercise  of  the  men- 
tal faculties,  though  very  likely  it  did  materially  affect  his  physical 
powers.     Moreover,   Inder-dawun  lived  about  15  months  after  the 
execution  of  the  deeds.    Had  they  been  coUusively  prepared  without 
his  knowledge,  he  certainly,  dunng  that  term,  would  have  heard 
about  the  fraud.     But  so  far  from  being  a  collusive  tran.saction,  it  is 
on  record  that  Inder-dawun  petitioned  the  Collector  for  the  mutation 
of  names  in  favor  of  Sumrut  Singh,  and  presented  himself   to  the 
Tehseeldar  who  had  been  directed  to  verify  the  petition. 

We  have  no  doubt  that  luder-dawun  did,  of  his  own  free  will, 
convey  the  property  to  the  defendant.  Then,  as  to  the  consideration, 
the  property  was  conveyed  to  the  defendant  for  Rs,  50,000.     Part  of 
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the  consideratioii  was  paid  in  cash^  part  was  set  o£f  against  old  debta 
due  to,  or  on  account  of,  the  defendant,  and  other  claims  on  the 
seller.  Rs.  7^200  were  paid  off  in  cash.  We  think  there  is  sufficient 
evidence  proving  the  payment  of  valuable  consideration ;  and  evea 
supposing  that  the  whole  sum  of  Rs.  50,000  was  not  paid,  such  fact 
would  be  no  bar  to  the  validity  of  the  sale. 

In  the  fourth  plea,  the  appellants  urge  that  a  childless  Hindti 
cannot  alienate  his  property  when  a  legal  heir  is  present. 

The  assertion  is  true  as  regards  undivided  joint  property,  but 
when  a  partition  of  land  has  taken  place,  a  several  right  arises  ac<T 
cording  to  the  doctrine  of  the  Mit^kshar^,  current  in  these  provinces^ 
and  the  Counsel  for  the  Appellants  has  verbally  allowed  that  th^ 
plea  is  weak,  for,  if  the  consideration  be  proved,  the  alienation,  it  is 
granted,  is  not  contrary  to  Hindti  Law. 

We  do  not  think  that  the  non-production  of  the  deeds  of  sale,  or 
the  non-registration  of  such  important  deeds,  materially  affect  the 
issue  of  the  case. 

The  appellants  on  their  pleadings  allow  that  the  deeds  were 
executed,  but  contend  that  they  are  false  documents. 

Now  we  fail  to  perceive  that  the  production  and  inspection  of 
these  documents  would  have  proved  their  falseness.  It  is  fairly 
presumable  that,  had  the  documents  been  producible  the  defendant 
would  have  filed  them  in  Court. 

We  affirm  the  decision  of  the  Lower  Court,  and  dismiss  this 
appeal  with  costs. — Agra.  S.  D.  A.  Dea,  for  1864,  p.  545. 


Ram-anoograh  Sing,  the  kaHd  of  a  Hindti  family,  governed 
by  the  Mit&kshard  law,  living  with  his  two  sons  Maha-beer  Persad 
and  Sheo-nundun  Persad  in  joint  enjoyment  of  the  family  property, 
took  a  loan  from  certain  persons,  and  executed  to  them  a  mortgage 
by  a  bond  of  the  joint  family  property.  The  bond-holders  obtained 
a  decree  on  their  bond,  in  execution  of  which  they  caused  the  pro- 
perty to  be  sold,  and  themselves  became  the  purchasers.  Sheo- 
nundun  Persad  was  a  minor  at  the  time  of  the  alienation.  In  a 
suit  by  Maha-beer  Persad  on  behalf  of  himself  and  Sheo-nundun 
Persad  to  set  aside  the  alienations—- on  the  ground  that  it  had  been 
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made  without  their  consent  and  without  legal  necessity^  the  court 
found  that  Maha^beer  Persad  had  taken  such  a  part  in  the  transac- 
tions leading  to  the  alienation  as  made  him  a  consenting  party  to  it ; 
that  there  was  no  legal  necessity  for  the  alienation ;  and  that  Shoo- 
nundun  being  a  minor,  the  alienation  was  not  the  joint  act  of  oU 
the  members  of  the  family. 

Held,  that  under  these  circumstances  the  alienation  failed  to 
convey  to  the  purchasers  either  the  entirety  of  the  property  or  any 
share  or  interest  in  it>  and  Sheo-nundun  was  entitled  to  hare  it  set 
aside.  In  ordering  the  alienation  to  be  set  aside,  the  court  in  thei 
interest  of  the  minor  son,  and  favoring  the  equity  the  purchasers 
clearly  had  against  Ram-anoograh  Singh  and  Maha-beer  Persad 
directed  that,  on  recovery  of  the  property,  it  would  be  held  and 
enjoyed  in  defined  shares,  and  that  the  shares  of  Ram-anoograh 
Singh  and  Maha-beer  Persad  should  be  jointly  and  severally  subject 
to  the  lien  thereon  of  the  purchasers  for  the  repayment  of  the  loan 
to  Ram-anoograh  Singh. 

So  long  as  a  Hindii  family  under  the  Mitikshara  law  is  living 
in  the  enjoyment  of  the  family  property,  without  having  come  to  an 
actual  partition  among  themselves  of  that  property,  or  an  ascertain- 
ment and  partition  of  their  rights  in  it,  no  member  of  the  family 
has  any  separate  proprietary  right  therein  which  he  can  alien  or 
incumber.  The  property  can  only  be  alienated  by  the  joint  act  of 
all  the  members  express  or  implied ;  or,  in  case  of  justificable  family 
necessity,  by  the  kartd  alone. 

Upon  a  partition  of  ancestral  property  between  a  father  and 
his  sons  during  the  life-time  of  the  father,  the  mother  is,  under  the 
Mit&kshari  law,  entitled  to  a  share. — Maha-beer  Peraad  v.  Ram  Yad 
Si/ngh  and  others.*— B.  L.  R  Vol.  XII,  p.  90.— &  W.  R.  Vol  XX, 
page  336. 


*  This  decision  is  given  in  eztenao  in  the  Book  on  Partition. 
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Calcutta  H.  0.—The  llth  December  1869. 

Present: 

The  HonlblQ  Sir  Barnes  Peacock,  Kt,  Chief  Justice, 

and  the  Hon'ble  G.  Loch,  Judge. 

Case  Na  228  of  1869. 
Rajabam  Tewabee  and  others^  (Defendants,)  Appellants, 

vereiia 

LUCHMUN  Pebshad  and  others,  ( Plaintiffs,) 

Respondents. 

Plaintiff,  on  behalf  of  himself  and  his  minor  brother,  as  sons 
and  heirs  of  Jeetun  Lall  deceased,  sued  to  recover  possession  of 
certain  lands  being  ancestral  property,  by  reversal  of  certain  deeds 
of  absolute  and  conditional  sale  alleged  to  have  been  executed 
witbottt  any  necessity.  The  deeds  were  executed  by  Jeetun  Lall 
and  his  brother  O,  but  the  plaintiffs'  claim  was  confined  to  the  one- 
half  share  alleged  to  have  belonged  to  their  father  Jeetun  Lall.  The 
property  was  subject  to  the  Mit&kshar^  Law. 

Held,  that  as  the  family  was  not  separated,  nor  the  property 
partitioned,  the  suit  should  have  been  brought  by  all  the  joint 
owners  to  set  aside  the  deed  as  to  the  charge  created  by  O,  as  well 
as  to  the  charge  created  by  Jeetun  LalL 

Held,  that  if  plaintiffs'  case  were  sustainable  in  other  respects, 
it  would  be  necessary  to  try  the  issue  whether  the  persons  who 
advanced  the  money  did,  after  due  enquiry  into  the  necessities  of 
the  father  and  uncle,  act  honestly  in  the  belief  that  a  sufficient 
necessity  existed  for  taking  up  the  money  for  the  benefit  of  the 
family. 

Held^  that  if  a  larger  sum  was  borrowed  or  raised  than  was 
legally  necessary,  or  a  larger  portion  of  the  estate  mortgaged  or 
sold  than  was  necessary  to  raise  the  sum  legally  necessary,  the 
vendees  or  mortgagees  would  be  entitled  to  a  charge  upon  the  lands 
mcHrtgaged  or  sold  to  the  extent  of  the  money  required  and  taken 
up  for  purposes  recognized  by  Hindd  Law. 

In  a  case  where  the  plaint  sought  to  set  aside  the  deed  in  toto, 
on  the  ground  that  the  whole  of  the  money  was  used  by  the  father 
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for  his  own  extravagance,  the  Court  might,  upon  th6  defendants 
establishiog  a  necessity  for  part  of  the  loan,  decree  that  the  deed 
should  be  set  aside,  and  the  plaintilBT  recover  possession,  upon  his 
paying  the  amount  which  was  legally  taken  up  for  necessary  pur- 
poses, or  that  the  deed  should  be  set  aside  in  proportion. — S.  W.  R. 
Vol.  XII,  c.  r.  p.  478. 


It  is  incumbent  on  the  vendee  or  mortgagee  to  give  proof  not 
only  of  the  consideration  money  for  the  sale  or  mortgage  having 
been  bond  fide  advanced  in  discharge  of  an  antecedent  debt,  but 
also  of  an  enquiry  productive  of  results  which  warranted  his  reason- 
ably believing  that  such  debt  was  a  family  obligation,  and  the  sale 
or  mortgage  a  prudent  arrangement  for  its  discharge. — Taravana 
Tevan  v.  Mulayi  Ammal  Tirumalae  Ouandan, — Mad.  H.  C,  Rep. 
Vol.  VI,  p.  371. 

By  Hindfi  law  the  burthen  of  showing  what  separate  property 
consists  of  lies  upon  the  person  who  alleges  the  property  to  be 
separate. 

A  person  lending  money  on  the  security  of  the  property  of  an 
undivided  family  is  bound  to  make  enquiries  as  to  the  necessity 
that  exists  for  such  loan.  If  he  lends  the  money  after  reasonable 
enquiry,  and  bond  fide  believing  it  will  be  properly  expended,  he  is 
not  bound  to  see  to  the  application  of  it  The  rule  is  the  same 
whether  all  the  members  of  the  family  are  adults  or  minors. — Gane 
Bhive  Pardb  et  aZ,  v.  Kane  Bhive  et  ai. — 4  Bom.  Rep.,  a.  c.  j. 
page  169. 

When  a  person  who  claims  property  on  the  allegation  that  he 
purchased  it  from  a  person  to  whom  it  exclusively  belonged,  fails  to 
prove  that  the  property  was  the  separate  property  of  his  vendor^  be 
cannot  have  a  decree  for  the  share  of  the  property  to  which  his 
vendor  was  entitled  as  a  member  of  a  joint-family. — Oour  Behary 
Bam  Bhugut  v.  Sheo  Ruttun  Coonwur  and  others. — S.  W.  Bep. 
Vol.  X,  p.  243. 
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Admitted  legal  opinions. 

The  rale  by  the  managing  partner  of  an  entire  eetate  is  valid  in  a  ca«e  of  neoeaaitjr. 

Q.  There  were  three  uterine  brothers  in  joint  possession  of 
some  ancestral  landed  property.  One  of  them  staid  at  home  to 
conduct  the  affairs  of  the  family,  and  superintend  the  estate,  and 
the  other  two  proceeded  to  a  foreign  country  to  obtain  office.  In 
this  case,  is  the  brother,  who  manages  the  estate,  entitled  to  sell  or 
mortgage  the  property  for  a  certain  term,  while  the  other  brothers 
are  at  a  distance  ? 

R  If  two  of  the  three  associated  brothers,  having  left  a  brother 
at  home  to  manage  their  joint  property,  proceeded  to  a  distant 
country  to  obtain  office,  the  managing  brother  may  mortgage  and 
sell  the  whole  or  a  part  of  the  undivided  patrimonial  property  for  the 
support  of  the  family  and  religious  purposes,  even  though  there 
be  no  consent  on  the  part  of  his  co-parceners  ;  in  like  manner  as 
he  may,  without  his  brothers*  sanction,  dispose  of  his  own  share  for 
tHfe  maintenance  of  his  own  dependants.  This  is  conformable  to 
the  Ddyorbhdga,  Ddyorkrarri^'Sangraha,  and  other  legal  authori- 
ties.* 

Authorities. 

"But  if  the  family  cannot  be  supported  without  selling  the 
whole  immovable  and  other  property,  even  the  whole  may  be  sold  or 
otherwise  disposed  of/' — Vrihat  Menu.  "The  support  of  persons, 
who  should  be  maintained,  is  the  approved  means  of  attaining 
heaven :  but  hell  is  the  man's  portion,  if  they  suffer.  Therefore  (let 
the  master  of  a  family)  carefully  maintain  them."  This  is  the 
doctrine  contained  in  the  Ddya-bhdga, 

'*  Should  even  a  slave  make  a  contract  in  the  name  of  his  absent 
master  for  the  behoof  of  the  family,  that  master,  whether  in  his 
own  country  or  abroad,  shall  not  rescind  it/' 

''  The  term  *  contract'  means  sale  and  the  like." — Ddya-krama- 
sangraha. 

"  But,  at  a  time  of  distress,  for  the  support  of  his  household, 
and  particularly  for  the  performance  of  religious  duties,  even  a  single 
co-parcener  may  give,  mortgage,  or  sell  the  immovable  estate." 

•  Namely,— the  Vivddci-Chintdmani  and  other  authoritieg  current  in  the  Hithila. 
Benares  and  other  schools. 

Vou  U  24 
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"  If  a  debt  be  incurred  by  a  slave  for  the  support  of  the  family 
of  his  master,  it  must  be  discharged  by  the  master."  This  is  the 
opinion  of  the  author  of  the  Vivdda'Chintd'n^^ni. — Macn.  H.  L. 
Vol.  II,  Chap.  XI,  Case  x. 


According  to  the  law  aa  currenfc  in  Orissa,  the  sale  of  a  portion  of  joint  ^perty  fii 
▼old. 

Q.  A  family,  consisting  of  three  brothers,  held  a  patrimonial 
landed  estate  in  joint  tenancy,  the  eldest  of  whom,  without  coming 
to  a  partition^  sold  a  moiety  of  the  estate,  with  the  consent  of  his 
youngest  brother,  but  without  the  consent  of  the  second  brother. 
In  this  case,  is  the  eldest  brother  competent  to  sell  such  property; 
and  if  it  be  sold,  is  the  sale  good  and  valid,  according  to  the  law  as 
current  in  Orissa  ? 

K  The  eldest  brother  is  incompetent  to  sell  one-half  of  the 
joint  patrimonial  real  estate  without  coming  to  a  partition,  or  del- 
ing his  legal  share,  having  only  the  sanction  of  his  youngest  brother; 
and  the  sale  in  such  case  is  null  and  void. — Zillak  Midnapore, 
March  Uth,  1813.— Macn.  H.  L.  Vol.  II,  Chap.  XI,  Case  xvL 


A  sale  by  one  partner  of  an  undivided  estate,  if  justified  by  neoesaity,  is  good  and 
bindingjupon  the  other  partners. 

Q.  A,  B,  and  C  are  three  brothers,  proprietors  of  an  undivided 
landed  estate.  A  dies,  leaving  a  son  D;  B  dies,  leaving  a  son  £; 
and  C  dies,  leaving  a  son  F.  F  dies,  leaving  four  sons;  On  the 
deathjof  A,  the  estate  was  registered  in  the  name  of  D  ;  and  dur- 
ing the  minority  of  the  sons  of  F,  it  was  about  to  be  sold  by  public 
auction  on  account  of  arrears  of  revenue.  With  the  view  of  saviqg 
the  estate,  D,  in  ccJncert  with  E,  made  a  mortgage  and  conditional 
sale  of  it  to  a  stranger,  and  the  conditional  sale  ultimately  became 
absolute,  in  consequence  of  the  money  borrowed  not  being  repaid 
to  the  mortgagee  within  the  stipulated  period.  Now  the  heirs  of 
F  have  sued  to  recover  their  share,  alleging  that  the  sale  took 
place  without  their  consent  and  during  their  minority.  Is  such  sale, 
made  during  the  minority  of  the  heira  of  F,  valid  according  to  law  ? 
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R  D  and  E  being  the  elder  brothers  of  the  family^  and  ma- 
nagers of  the  affairs,  and  having  disposed  of  the  property  in  a  time 
of  distress  and  through  necessity,  such  act  is  valid ;  and  here  the 
sale  is  good,  because  the  estate  was  disposed  of  to  prevent  its  being 
sold  by  public  auction. 

Authorities. 

"Even  a  single  individual  may  conclude  a  donation,  mortgage 
or  sale,  of  immovable  property,  during  a  season  of  distress,  for  the 
sake  of  the  family,  and  especially  for  pious  purposes/*  The  text  of 
Ydjnyavalkya  cited  in  the  Mitdkshard,  Kalpa-taru,  and  other 
authorities  current  in  Behar. — Zillak  Shahabad,  April  let,  1820. 

Heirs  of  Qoodree  Singh  v,  Gooman  Singh  and  Bustee  Singh. 
Macn.  H.  L.  Vol.  11^  Chap.  XI>  Case  xx. 


CureumBtancaa  under  whioh  three  brothers  can  effect  the  sale  of  aa  estate  without  ,the 
consent  of  the  widow  of  the  fourth  brother. 

Q.  A  landed  estate  was  purchased  jointly  by  A  and  B.  The 
latter  died,  leaving  his  four  sons,  namely  C,  D,  E,  and  F.  Subse* 
quently  to  B*s  death,  one  of  his  sons,  F,  died  leaving  a  widow. 
Afterwards  the  surviving  three  uterine  brothers  ( C,  D,  and  E,)  and 
A  sold  the  whole  estate.  In  this  case,  is  the  sale  of  such  property, 
without  the  sanction  of  F's  widow,  valid  and  binding,  or  not?  And 
has  the  widow  any  right  over  it,  or  is  she  only  entitled  to  food  and 
raiment  from  her  husband's  brothers  t 

R  Supposing  F  to  have  been  separated  from  his  brothers  by 
obtaining  a  division  of  the  estate,  and  then  to  have  died,  in  that 
case,  his  widow  is  entitled  to  his  estate.  If  no  separation  between 
F  and  his  brothers  took  place,  or  if  he,  having  separated  from  his 
brethren^  be  re-united  with  them,  his  widow  can  only  have  her 
maintenance  from  her  husband's  brothers  until  her  death.  If  after 
partition  there  was  a  re*union  with  one  only  of  the  brothers,  the 
re-united  parcener  is  alone  bound  to  provide  his  co-parcener's  widow 
with  maintenance ;  and  under  these  circumstances,  the  widow's  con- 
sent is  by  no  means  necessary  to  the  validity  of  the  sale. 

ZUlah  Moradabad,  AprU  mh,  1813.— Macn.  H.  L.  Vol.  II, 
Chap.  XI,  Case  xxiii. 
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According  to  the  Hindti  la^  aa  cuQrent  in  Tirhoot,  a  gift  of  joint-property  is  invalid 
And  Birt  profits  are  unalienable. 

Q.  1.  -  Is  it  lawful  to  make  a  gift  of  joint  undivided  property, 
Tvhether  real  or  personal,  according  to  the  law  current  in  Tirhoot  ? 

B.  I.  A  gift  of  j^int  undivided  property,  whether  real  ot 
personal,  is  not  valid,  even  to  the  extent  of  the  donor's  share ;  for 
property  cannot  be  sold  or  given  away  until  it  is  defined  and  as- 
certained, which  cannot  be  done  without  a  division. 

AutJwrities. 

"Partition  (Vi-bhdga)  is  the  adjustment  of  divers  rights  regard- 
ing  the  whole,  by  distributing  them  on  particular  portions  of  the 
aggregate." — Mit&kshar& 

Q.  2.  Is  the  BiH  Mahd-brdmini,  or  profits  arising  from  the 
levy  of  sacrificial  fees,  a  fit  subject  of  transfer  ?  and  supposing  such 
profits  to  be  enjoyed  jointly  by  several  of  the  class  of  persons  de- 
nominated * Mahd'hi'dhmina*^  is  it  lawful  for  any  one  of  the  co-par- 
ceners to  transfer  his  share,  either  by  sale  or  gift  ? 

R.  2.  The  profits  of  the  Birt  Mahd-brdhmini  do  not  constitute 
a  fit  subject  of  transfer,  and  no  one  of  the  sharei-s  in  the  joint  profits 
of  the  Birt  is  at  liberty  to  transfer  to  another  person  his  own  in^ 
terest  therein:  even  if  the  profits  had  been  divided,  the  same 
prohibition  would  apply^  inasmuch  as  the  sacrificial  fees,  which 
constitute  the  Birt,  are  only  fit  to  be  received  by  the  officiating 
priests,  to  whom  they  were  offered ;  and  the  purpose  of  the  offerings^ 
— ^namely,  the  spiritual  welfare  of  deceased  ancestoi-s,  would  be 
defeated  by  the  alienation. 

Authorities. 

"Having  assembled  eleven  Brahmins,  having  invoked  the 
manes  of  deceased  ancestors,  let  him  present  to  the  Brdlimin  occu- 
pying the  foremost  seat,  the  couch,  &c.,  belonging  to  the  deceased." 
Deva  Yugnika,  cited  in  the  Niimaya  Sindhu.  "  Having  sprinkled 
them  with  odoriferous  perfumes,  let  him  present  to  the  sacrificer 

*  Priests  who  attend  at  funerals :  in  some  districts  they  are  called  Mahd-J^^hmm  ; 
in  others  Mahd-pdira,  Ayrahdin,  Pretiya,  CanUiha,  dx.  See  note  to  page  61,  YoL  II, 
Colebrooke's  translation  Digest  Hind6  Law. 
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his  father^s  wearing  apparel,  his  ornaments,  his  sleeping  couch/'  &c. 
Vrihaspdti,  cited  in  the  Nhmaya  Sindhu. 

Sudder  Dewanny  Adawlut,  May  lUh,  1823. 

Nundram  and  others,  v.  Kashee  Fandey  and  others. — ^Macn. 
H.  L.  Vol.  II,  Chap,  VIII,  Case  xvii. 


Responsa  prudentum. 

Madras  S.  D.  A. 

▲  Hindfi,  being  in  possession  of  landed  and  other  property, 
died,  leaving  two  sons,  the  younger  a  minor  of  thirteen  years  only, 
at  the  death  of  his  father.  The  elder  of  the  two,  taking  possession 
of  the  paternal  property,  proceeded  to  borrow  successive  sums  of 
money,  amounting,  on  a  settlement  of  accounts  with  the  lender,  to 
a  sum  for  which  he  gave  his  note,  mortgaging,  for  the  payment  of 
it,  the  fetmily  property.  The  amount  exceeds  his  share  of  that  pro- 
perty. The  younger  brother  was  not  privy  at  the  time  to  the  con- 
tracting of  the  debt ;  nor  has  he  ever  recognised  its  validity,  so  far 
as  his  interest  is  concerned.  Neither  does  it  appear  that  it  was 
incurred  on  account  of  the  family.  Under  these  circumstances,  is  it 
chargeable,  beyond  the  share  of  the  elder  brother,  on  the  paternal 
property  ? 

Answer. 

The  Sastree,  Vencatasa,  certified  that,  under  the  circumstances 
stated,  the  act  of  the  elder  brother  could  not  prejudice  the  rights  of 
the  younger, 

Rema/rks. 

(Extract  of  a  letter  ( 1813  )  from  Mr.  Colebrooke,  to  the  then 
Chief  Justice  of  Madras,  upon  a  suit  before  the  Court,  impeaching 
the  transaction  above  alluded  to;  and  upon  which  the  preceding 
reference  was  made  to  the  Pundits  of  the  Sudder  Dewanny  Adawlut.) 

On  the  subject  of  the  question  which  you  had  lately  before  you, 
I  entirely  agree  with  you,  that  a  mortgage,  sale,  or  gift,  by  one  of 
several  joint  owners,  without  the  consent  of  the  rest,  is  invalid  for 
others'  shares.    In  Bengal  law,  it  is  clear,  that  it  is  good  for  his  own 
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share ;  and  for  that  only.  In  other  provioces,  it  is  as  clear,  tbat 
the  act  is  invalid,  as  it  conceras  others'  shares ;  and  the  only  doubt» 
-which  the  subtlety  of  Hindti  reasoning  might  raise,  would  be^ 
whether  it  be  maintainable  even  for  his  own  share,  of  undivided 
property.  On  the  two  first  points,  then,  as  stated  by  you,  the  law 
is  undoubtedly  as  you  have  viewed  it.  On  the  third  point,  I  take 
the  law  to  be,  that  the  consent  of  the  sharers,  express  or  implied^ 
is  indispensable  to  a  valid  alienation  of  joint  property,  beyond  the 
share  of  the  actual  alienor ;  and  that  an  unauthorized  alienation  by 
one  of  the  sharers  is  invalidj  beyond  the  alienor^s  share,  as  against 
the  alienee.  But  consent  is  implied,  and  may  be  presumed  in  many 
cases,  and,  under  a  variety  of  circumstances,  especially  where  the 
management  of  the  joint  property,  entrusted  to  the  part-owner,  who 
disposes  of  it,  implies  a  power  of  disposal ;  or,  where  he  was  the 
only  ostensible,  or  avowed  owner;  and,  generally,  when  the  acts,  or 
even  the  silence  of  the  other  sharers,  have  given  him  a  credit,  and 
the  alienee  had  not  notice.  I  cannot  refer  you  to  authority  beyond 
the  passages  to  which  you  have  already  adverted,  for  this*  position. 
I  rather  consider  it  to  be  a  point  of  evidence,  what  shall  suffice  to 
raise  the  presumption  of  consent,  or  acquiescence,  than  a  matter 
on  which  the  Hindti  law  has  pronounced  specifically;  and  I  do  not 
recollect  any  passaged  more  express,  than  those  to  which  you  have 
referred,  shewing  that  the  alienation  is  invalid,  as  against  the  alienee. 
The  case  of  Fran-nath,  v.  Cali-shunker,*  to  which  you  refer,  was, 
I  conceive,  determined  on  the  ground  of  implied  consent ;  the  land 
being  answerable  for  the  revenue,  for  which  the  managing  owner 
had  engaged,  on  the  part  of  himself  and  sharers ;  besides  other 
peculiar  circumstances  in  the  case.— Stra.  H.  L,  Vol.  II.  (Second  Ed.) 
pp.  34.3—34.6. 


ZiLLA  OF  Chingleput.— «7iune  18, 1805. 

Upon  an  application  to  the  Court  on  the  part  of  Vizayaraga- 
vienjar,  son  of  Vurdienjar,  for  a  division  of  family  property  belong- 
ing in   co-parcenary  to  himself  and  uncles,  it  appears  that  the 

*  Beporte  in  Sudder  D.  Adawlui,  Bengal,  previously  to  1S05,  pp.  49—61. 
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complainant,  having  taken  upon  himself  to  dispose  of  a  village 
belonging  to  the  peoperty  in  question,  has  appropriated  the  proceeds 
partly  in  the  discharge  of  his  father's  debts,  the  remainder  to  other 
purposes  foreign  to  the  co-heirs. 

Anawei\ 

Upon  this  statement,  Vizayaragavienjar  had  no  right  to  dispose 
of  any  part  of  the  joint  property,  to  answer  either  the  debt  of  his 
father,  or  any  purpose  of  his  own,  without  the  consent  of  his  co- 
parceners, no  partition  having  been  previously  made, 

( Signed)  Kistnama  Chariar,  PundU. 

Remarks, 

See  Mit  on  Inh.  Ch.  I,  Sect,  i,  §  30,  32.  None  can  dispose  of 
joint  property  (especially  immovables)  without  consent  of  tho  sharers. 
But  here  the  sale  appears  to  have  been  without  authority,  general 
or  special.  In  setting  it  aside  on  this  ground,  equity  would  requira 
redress  to  be  afforded  to  the  purchaser,  by  enforcing  a  partition  of 
the  whole,  or  a  sufficient  portion  of  it,  so  as  to  make  amends  to  the 
purchaser  out  of  the  vendor's  share.  It  is  presumed  that  the  debt, 
stated  to  have  been  discharged,  was  one  for  which  the  co-heirs  werer 
no  way  answerable ;  else  the  case  would  come  within  the  exception 
in  the  Mitdkshari,  Ch.  I,  Sect,  i,  §  28.  C. 

"  Had  no  right,"  &c.  Certainly  not.  And  the  sale  is  valid,  only 
80  far  as  the  seller's  share  in  the  property  extended.  Both  the 
seller  and  purchaser  are  punishable  criminally  in  this  case ;  for  the 
sale  is  fraudulent  in  one ;  and,  subject  to  the  contrary  being  shewn, 
the  law  will  imply  that  it  is  collusive  in  the  other.  See  the  title  of 
Aawdmirvih*aya,  sale  without  ownership,  in  any  of  the  books.     E. 

Stra.  H.  L.  Vol.  II,  (Second  Ed.)  p.  349. 


Extract  of  a  Letter  from  Henry  OoUbroohe,  Esq.,  to  Sw  ThomM 
Strange,  dated  Calcutta,  Dec.  13, 1812. 

la  respect  to  a  Hindfi's  will,  I  have  according  to  my  promise, 
examined  the  Smaiti  Chandncd,  with  the  view  of  furnishing  any 
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further  information  it  might  contain  on  the  doctrines  of  Hind6  law, 
which  can  be  brought  to  bear  on  the  case  in  question. 

I  fiod  much  difficulty,  adverting  to  the  positions  maintained  in 
that  work,  to  admit  any  power  in  a  joint  owner  to  give  away  his 
proper  share,  yet  unseparated,  of  the  common  property,  whether 
by  will,  or  by  gift  in  his  life-time,  without  the  consent  of  his  un- 
divided brethren.  The  author  of  the  Smriti  Chandricd,  speaking 
of  common  property,  of  which  a  gift  is  forbidden  by  the  law,  ob- 
serves, that  this  regards  common  ways,  and  other  things  common  to 
many;  but  property  belonging  to  an  undivided  family  (he  says) 
may,  in  certain  circumstances,  be  given  away,  since  the  consent  of 
all  parties  concerned  may  be  easily  had  in  this  instance,  though 
not  so,  in  the  case  of  a  public  way,  common  to  great  numbers.  It 
is  afterwards  observed,  that  an  owner  may  give  away  his  own  acqui- 
sitions, ii^thout  the  consent  of  his  undivided  brethren,  but  not  so 
joint  hereditary  property.  The  author,  however,  goes  still  further 
in  regard  to  immovables;  restricting  a  sole  owner  from  selling, 
pledging,  or  giving  away,  without  consent  of  kindredf^im^movable 
property  acquired  by  himself,  wnless  it  exceed  the  necessary  sub- 
sistence of  the  family,  or  unless  the  wants  of  the  family,  or  other 
distress,  require  it  to  be  parted  with. 

This  last  restriction  naturally  suggests  the  doubt,  whether  the 
prohibition  in  this,  or  in  the  former  case,  is  to  be  taken  as  invalidat- 
ing the  act  of  an  owner,  who  shall  persist  in  disposing  of  his  property 
against  the  injunctions  of  the  law.  But  no  hint  of  such  a  distinction 
(which  is  to  be  found  in  the  writings  of  the  Bengal  school,  between 
gifts  valid,  though  forbidden,  and  gifts  either  void  or  voidable)  is 
contained  in  the  Smriti  Chandricd.  The  author,  on  the  contrary 
maintains,  that  forbidden  donations  shall  be  set  aside  by  the  sover- 
eign authority ;  and  it  seems  more  consonant  to  his  doctrine  to  say, 
that  the  owner's  disposal  of  his  share  of  undivided  hereditary  pro- 
perty, without  assent  of  partners,  is  voidable. 

I  intended  to  have  completed  a  similar  examination  of  the 
Mddhavya,  with  reference  to  the  same  point ;  but  the  book  is  not 
just  now  at  hand. 

Stra.  H.  L.  Vol.  II,  (Second  Ed.,)  p.  439. 
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Sxtriust  of  a  letter  from  Henry  Oolebrooke,  Esq.,  to  8vr  Thomaa 
Strange,  dated  Calcutta,  Dec.  26, 1813. 

I  have  examined  the  Mddhavya  since  I  wrote  to  yoji ;  and  find, 
nearly  the  same  opinions  as  in  the  SmHti'ehandricdi  more  concisely' 
expressed ;  but  with  a  restriction  of  some  importance.  Mddhavya 
observes,  in  regard  to  movables,  that  property,  which  a  man  him- 
self acquired,  may  be  aliened  by  him,  withthout  the  assent  of  his 
brethren,  with  whom  he  has  no  partition  of  wealth ;  but  not  so  in 
regard  to  immovables;  adding  then  the  remark,  that  property  in- 
herited from  ancestors  may  be  given  away  by  the  chief  brother, 
with  the  assent  of  the  rest.  He  appears  to  consider  all  the  pas- 
sages cited  by  him  in  this  place,  as  relating  to  immovable  property ; 
and  it  may,  therefore,  be  questioned,  whether  he  contemplated  any 
restraint  on  a  joint  proprietor  from  giving  away  movables,  not  ex- 
ceeding his  own  share  of  undivided  wealth. 

The  subject  is  certainly  one  of  considerable  difficulty ;  and  I 
have  all  along  felt  much  at  a  loss  to  give  a  decided  opinion  on  the 
question  of  a  Hindi's  will,  under  the  law,  as  it  prevails  in  yoiir  part 
of  India.*— Stra.  H.  L.  Vol.  II,  (Second  Ed.,)  p.  4*1. 


Fart  of  Mr.  Colebrooke's  opinion  contained  in  Strange's  Hindfi 
Law  Vol  II,  (Second  Ed.)  p.  433. 

It  may  be  objected  to  Vijnydnsehwara  and  Smriti-chandi'ikd, 
that  the  texts,  which  prohibit  gifts  of  any  portion  of  joint  property, 
or  of  the  whole  of  a  man's  sole  property,  thereby  distressing  hla 
family,  equally  forbid  sale  and  mortgage  of  it :  so  that  these  also 
would  be  void,  although  a  valuable  consideration  have  been  paid  or 
received.  Injury  and  injustice  may,  however,  be  prevented,  by  hold- 
ing him  and  his  property  answerable  for  the  repayment  of  the  money 
or  valuable  consideration  received  by  him  :  and  equity  perhaps  would 
award  partition,  for  the  purpose  of  enforcing  payment  from  his  share, 
thus  rendered  a  separate  one.  But,  in  the  case  of  gratuitous  aliena- 
tion, there  are  not  the  same  difficulties  :  and  I  apprehend,  that,  under 
the  Hind6  Law,  as  received  among  those  with  whom  the  Mit^kshard 
and  Smriti'Chandrikd  are  the  chief  authortities,  it  must  be  held 
that  the  disposal  by  will  (considered  as  gift)  of  an  undivided  share 
*  See  the  Chapter  on  Wills. 
Vol.  II.  25 
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of  joint  property,  is  not  valid ;  nor  of  any  part  of  it,  unless  for  pious 
purposes^  or  other  uses  incumbent  on  tbe  testator  to  provide  for, 
and  falling  within  the  exception  which  the  law  makes  to  the  general 
prohibition.* 

Bombay.— January  23, 1811. 
Two  brothers,  possessing  a  house  jointly,  the  elder  executes  a 
contract  for  the  sale  of  it,  in  the  name  of  himself,  and  his  absent 
brother ;  and  deposits  it  with  a  third  person,  on  condition  that  it  is 
to  be  delivered  to  the  purchaser,  on  its  being  signed  by  the  younger 
brother,  and  the  purchase-money  received.  The  younger  brother 
objecting  to  sign,  the  purchaser  still  insists  upon  the  benefit  of  the 
contract,  as  entered  into  by  the  elder,  and  sues  accordingly.  Is  he 
entitled  to  it? 

Answer^ 

It  depends  upon  the  age  of  the  younger  brother  at  the  time. 
If  he  was  of  age,  the  claim  is  available  only  as  against  the  share 
of  the  elder,  who  took  upon  himself  to  enter  into  the  contract  with- 
out  the  privity  of  his  brother.  But  if  the  younger  were  at  the  time 
a  minor,  the  property  being  undivided,  the  purchaser  may  enforce  his 
claim  to  the  full  extent. 

(Singed)  Vistnu  Pandoorung,  Sastree. 

Remark. 

This  opinion  seems  to  be  grounded  on  the  MitdkshariK  on  Iiih. 
Chap.  I,  Sec.  i,  §  29 ;  but  should  be  restricted,  as  it  there  is,  to  a 
case  of  indispensible  necessity  for  the  common  interest.  The  pur- 
chaser must  take  care,  that  the  purpose  of  the  sale  be  such  as  will 
maintain  its  validity  under  the  provisions  of  the  law, — Stra.  H.  Ia 
Vol.  II,  (Second  Ed.)  p.  348. 


*  See  the  Chapter  on  Wills. 
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(>F  SONS,  GRANDSONS  AND  GREAT-GRANDSONS, 

(IN  THE  V ALB  UNS.) 


Calcutta,  S.  D.  A,— The  7th  of  September,  1802. 

Present : 

H.  Colebrooke,  and  J.  H.  Harington,  Esqs.,  Judges. 

DuuBBT  Sing,  Appellant, 

veraua 

Sheo-munook  Sing,  Respondent. 

The  proprietor  o£  a  talook  in  Benares  died,  leaving  three  sona.  The  first  son  died  leav- 
ing a  son,  the  plaintiff ;  afterwards  the  second  son  died.  Plaintiff,  the  grandson, 
snes  defendant,  the  third  sob,  for  a  partition  and  his  siiare  ;  and  there  are  surviving, 
besSdes  the  parties,  two  widows  of  the  second  son.  Adjudged,  that  the  plaintiff  and 
defendant  take  half  and  half  by  inheritance  ;  and  that  the  widows  receive  mainten* 
anoe. 

But  it  afterwards  i^ypears  that  the  parties  had  withheld  from  the  knowledge  of  the 
Sudder  Dewanny  Adawlut  a  decree  of  the  Provincial  Court  (passed  during  the  appeal 
to  the  Sudder  Dewanoy  Adawlut)  adjudging  to  the  widows  a  third  of  the  talook, 
under  a  deed  executed  by  their  husband.  Ordered,  therefore,  that  the  parties  get 
each  half  of  the  remaining  two-thirds. 

The  respondent  fined  100  rupees  by  the  Sudder  Dewanny  Adawlut  for  mis-stating  facts 
to  the  Court  with  respect  to  the  said  decree  of  the  Provincial  Courts  with  a  view  to 
obtain  an  order  for  the  enforcement  of  the  decree  of  the  Sudder  Dwanny  Adawlut, 
which  the  Provincial  Court  had  delayed  until  further  instructions. 

In  September  1797,  or  Bhadon  of  the  FussUe  year  1204^  Sheo- 
munook  Singh  sued  Duljeet  Sing  in  the  City  Court  of  Benares,  for 
a  moiety  of  the  zemindaree  right  of  the  talook  J  ughnee,  in  pergun- 
nan  Keswar,  of  which  talook  the  annual  jummah  was  stated  at 
12,780  rupees. 

The  plaintiff  demanded  a  partition  of  the  talook,  and    claimed 
a  moiety  on  the,  ground  that  he  was  entitled  by  inheritance  to  an 
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equal  share,  with  the  defendant^  of  the  talook  formerly  belosging 
to  Ramrooj.  The  defendant  pleaded,  firsts  that  neither  the  plaintiff 
nor  his  father  had  ever  possessed  any  share  of  the  talook,  and  that 
the  plaintiff  could  not  now  be  admitted  to  claim  a  share  ;  second, 
that  the  plaintiff  had  resigned  any  claim  he  might  eventually  have 
had.  The  defendant  accordingly  produced  an  instrument  termed 
Baz-ndmah,  or  deed  of  renunciation,  under  date  the  4th  of  Koar, 
1197,  not  signed  by  the  plaintiff,  but  alleged  to  be  in  his  hand-writ- 
ing, setting  forth,  that  he  was  confined  by  the  Bajah  of  Benares,  for  a 
balance  of  revenue  due  on  account  of  Pergunnah  Koond,  and  was 
released  on  the  defendant's  paying  the  money  for  him,  to  the  Eajah  ; 
in  consideration  of  which  the  pkintiff  relinquished  all  claim  to  a 
share,  or  division,  of  the  talook  in  question. 

The  City  Judge  consulted  bis  pundit  on  the  case,  who  gave  an 
opinion,  that,  from  the  alleged  deed  of  renunciation,  it  was  suffi- 
ciently clear  that  the  zemindaree  had  not  been  divided  in  the  time 
of  the  plaintiffs  father,  that  is,  that  it  was  an  undivided  property 
(which  appears  to  have  been  the  fact) ;  tliat,*the  zemindaree  having 
belonged  to  the  grandfather ;  and  one  of  the  plaintiff's  uncles,  besides 
his  father,  being  dead  ;  the  zemindaree  must  now  belong  half  to  the 
plaintiff  and  half  to  the  defendant.  According  to  this  opinion^  the 
City  Judge  gave  a  decree  for  the  plaintiff,  for  the  moiety  claimed ; 
and,  in  appeal  to  the  Provincial  Court,  it  was  affirmed ;  the  judg- 
ment providing,  that  nothing  in  it  should  be  considered  to  bar  any 
right  which  the  widows  might  possess. 

A  further  appeal  was  brought  to  the  Sudder  Dewanny  Adawlut 
(present  H.  Colebrooke  and  J.  H.  Harington)  by  the  defendant^ 
insisting,  first,  that  the  deed  of  renunciation  was  valid :  second, 
that,  nothing  against  the  right  of  the  widows  having  been  decided 
by  the  other  Courts,  the  plaintiff,  at  any  rate,  could  not  obtain  so 
much  as  a  moiety.  To  this  the  respondent  objected,  that  the 
widows  would  by  law  only  receive  maintenance.  The  Sudder  Dewanny 
Adawlut,  setting  aside  the  first  plea,  put  the  case  thus  to  their 
pundits,  as  to  the  question  of  inheritance.  Baboo  Ram-rooj,  zemin- 
dar of  the  talook,  died  leaving  three  sons,  Bhoop^naraen,  Prem- 
naraen,  and  Duljeet.  After  his  death,  Bhoop-naraen  managed  the 
talook  on  the  part  of  the  three  sons  :  and  died  leaving  a  son,  ^eo- 
munook.    After  this  Prem-naraen  managed  the  talook ;   and  died 
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without  issue,  leaving  two  widows,  Bukbt-konwur  and  Binut-konwur. 
After  this  Duljeet  managed  the  talook.  Sheo-munook  sues  for  parw 
titiou,  and  for  a  share  of  his  hereditary  estate.  By  the  Hindfi  law, 
as  established  in  the  province  of  Benares,  what  share,  falls  to  Sheo- 
munook ;  and  are  the  widows  of  Prem-naraen  entitled  to  any  share 
or  not  ?  The  pundits  declared  in  answer^  that  the  '  widows  were 
entitled  to  no  share,  but  had  a  right  to  maintenance  from  the  es- 
tate; that,  the  estate  being  divided,  Sheo-munook  and  Duljeet 
would  each  take  half/  The  Sudder  Dewanny  Adawlut  affirmed  the 
decrees  of  the  lower  Courts ;  and  issued  the  usual  directions  for 
carrying  the  judgment  into  effect.  But  on  the  25th  of , Febru- 
ary 1808,  a  petition  was  presented  to  the  Court  on  the  part  of  Sheo- 
raunook  Sing,  setting  forth,  that,  while  the  cause  between  him  and 
Duljeet  was  pending  in  appeal  before  them,  Duljeet  (the  original 
defendant  in  that  cause )  having  learnt  that  the  widows  of  Prem- 
paraen  would  only  be  entitled  to  maintenance,  had,  with  a  view 
to  defraud  the  petitioner,  induced  them  to  bring  an  action  against 
himself,  in  the  Benares  City  Court,  for  a  third  of  the  talook  ;  in 
which  action  judgment  had  gone  in  favour  of  the  plaintiff,  on  the 
defendant's  admission  of  their  title ;  which  judgment  the  Provincial 
Court  had  affirmed  in  appeal :  that  the  Provincial  Court  therefore 
did  not  execute  the  decree  passed  by  the  Sudder  Dewanny  Adawlut 
in  the  petitioner's  favour,  adjudging  to  him  a  moiety  of  the  talook; 
which  decree  the  petitioner  prayed  might  be  enforced. 

The  Sudder  Dewanny  Adawlut  having  no  information  of  the 
suit  metitioned  by  the  petitioner,  called  on  the  Provincial  Court  to 
transmit  the  decrees,  if  any  such  had  been  passed.  And  it  appeared 
from  the  return  made,  that  on  the  third  of  May  1799,  the  widows 
of  Prem-naraen  had  sued  Duljeet  and  Sheo-munook  in  the  Benares 
City  Court,  for  a  third  share  of  the  talook,  under  a  deed  of  gift  to 
them  from  their  husband,  and  two  written  acknowledgments  by 
Duljeet  and  Sheo-munook  :  that  in  September  following,  they  ob- 
tidned  a  judgment  for  the  share  claimed  ;  which  judgment  the 
Provincial  Court  affirmed  in  appeal,  in  May  1800,  reciting  in  their 
decree,  that  the  documents  of  the  plaintiff  were  proved,  and  that 
Sheo-munook,  in  the  pleadings  in  appeal,  admitted  them.  And  the 
facts  represented  to  the  Sudder  Dewanny  Adawlut  by  Sheo-munook 
in  his  petition,  turned  out  to  have  been  wilfully   misstated.    The 
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pleader  of  Sheo-munook,  who  presented  the  petition  on  his  part 
to  the  Court,  stated,  in  answer  to  questions  put  to  him,  that  it  was 
transmitted  to  him  by  an  agent  on  the  part  of  his  client ;  that  he 
could  not  answer  for  its  contents ;  and  that,  while  the  appeal  was 
pending  before  this  Court,  be  was  not  informed  of  the  suit  relative 
to  the  third  share. 

The  Sudder  Dewanny  Adawlut  directed  that  Sheo-munook,  for 
the  false  statement,  made  with  a  view  to  mislead  the  Court,  should 
pay  a  fine  to  Government  of  100  rupees. 

And  it  appearing  to  the  Court  that  the  decrees  in  the  suit 
brougiit  by  the  widows  against  the  present  parties,  of  which  suit, 
during  the  appeal,  they  concealed  all  knowledge  from  this  Court, 
could  not  be  affected  by  the  decision  passed  in  this  Court;  it  was 
directed,  that  the  Provincial  Court,  maintaining  their  own  decree 
in  favour  of  the  widows  for  a  third  share,  should,  under  the  decree 
of  this  Court  of  September  1802,  reserve  to  the  appellant  and  re- 
spondent two-thirds  only  of  the  talook,  giving  the  respondent  pos- 
session of  half  of  that  portion.* — Sel.  S.  D.  A.  Rep.  Vol.  I,  p.  59. 
(New  Ed.  p.  79.) 

Bombay,  S.  D.  A.—TIte  27th  of  May,  1824. 

Present : 

Romer,  Sutherland  and  Ironside,  Judges. 

MussuMMAT  Munch  A  and  others, 
versus 
Brij-bhookun  and  another* 

In  this  case,—* 

Two  sons  of  a  Hindi,  deceased,  by  his  second  wife  (who  sur- 
vived him),  were  held  to  be  entitled  to  share  equally  with  the  sons 
of  a  former  wife  in  their  father's  property.  The  widow  to  be  main- 
tained by  all  the  sons. — Bom.  Sel.  Rep.  p,  1.  Vide  Moreley'a  Digestj 
Vol.  I,  p.  306. 

*  By  the  rules  of  inheritance  the  widows  of  the  second  brother  were  entitled  to  i 
maintenance  only,  not  a  share  of  the  estate.  (  MitdkshariS  on  Inheritance,  Ch.  ii.  Sec- 
tion 1,  §  89. )  But  under  a  deed  of  gift  from  their  husband,  and  written  acknowledj^- 
ments  from  both  the  co-heirs  they  acquired  a  right  thus  specially  conferred  on  them.-' 
Note  by  Sir  William  Macnaghten. 
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Bombay,  S.  D.  A.— The  Srd  of  July,  1818. 

Present : 

Elpbinstone,  Keate  and  Sutlierland,  Judges. 

Laroo  versus  Manik-chund  Shamjee. 

The  substance  of  the  decision  of  this  case  i&  as  follows: — 
Where  a  HindiH  claimed  to  obtain  from  his  step-mother,  a  half 
of  his  late  father  s  estate,  leaving  the  other  half  to  her  son,  his 
younger  brother,  it  was  held  that  the  sons  were  each  entitled  to  one 
moiety,  after  deduction  of  one  twentieth  share  of  the  whole  for 
their  sister's  dower,  and  a  suitable  sum  for  the  brother's  marriage,— 
Borradaile's  Reports,  Vol.  I,  page  418.  Vide  Morley's  Digest,  Vol.  I, 
page  305. 


Privy  Council. 

The  27th,  28th,  SOth  of  Nov,,  and  8th  of  Dec,  1857. 

Present : 
The  Bight  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon. 

T,  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan^ 
and  the  Right  Hon.  The  Lord  Justice  Turner. 

Chuoturya  RuN-MURDim  Syn,  Appellant,  and 
Sahib  Purhlad  Syn,  Respondent 

An  illegitimate  son  of  a  Khaitri,  on«  of  the  three  regenerate  castes,  by  a  Soodra  woman, 
cannot,  by  the  Hindd  law  of  inheritance,  succeed  to  the  inheritance  of  his  putative 
father ;  but  he  is  entitled  to  muntenance  out  of  his  deceased  father^s  estate. 

So  held  in  the  case  of  a  disputed  succession  to  the  Rcfjdom  and  Zemindary  of  Bam- 
nugur,  in  the  Presidency  of  Bengal,  of  the  Rajah  last  seized,  the  putative  father, 
being  a  Eajpoot  of  the  Khaltri  class. 

8eeu8,    In  the  case  of  the  Socdra  class,  illegitimate  children  being  qualified  to  inherit 

Inquiry  into  the  History  of  the  KhaUri  class.  Such  class  held  not  to  have  lost  caste 
and  sunk  into  the  Skoodra  class. 

The  RajpooU  of  Central  India^  and  in  the  district  where  the  Bajdom  of  Ramnugur  is 
situate,  held  to  be  of  the  KhattH  class,  and  that  the  right  of  succession  to  the  Rc^j 
and  Zemindary  was  to  be  determined  by  the  laws  and  customs  of  that  class. 
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The  Right  Honorable  Sir  Edward  Ryan  :— * 

Iq  June,  1832,  Rajah  Tej  Purtab  Syn  died,  in  undisputed  pos- 
session of  the  Raj  and  Zemindary  of  Ramnugur,  in  the  Zillah  of 
Sarun,  the  right  to  which  Raj  and  Zemindai*y  is  the  subject-matter  of 
the  appeal  He  left  surviviug  him  three  widows,  and  an  only  brother 
of  the  half-blood.  Rajah  Umur  Purtab  Syn.  A  dispute  arose  be- 
tween Telotma  Debee,  his  eldest  surviving  widow,  and  his  brother, 
as  to  who  should  succeed  to  the  Rajdom  and  Estates ;  but  this  was 
ultimately  compromised,  and  Telotma  Debee  relinquished  her  claim 
in  consideration  of  a  certain  revenue  secured  to  her  for  her  life. 
Bajah  Umur  Purtab  Syn  continued  in  possession  of  the  Risg  and 
estates  until  his  death,  which  took  place  in  November,  1884  Upon 
his  deaths  Lutchmee  Debee,  his  widowj  obtained  possession  of  the 
property,  and  a  ViroA'ot'na/niah  was  filed  in  her  name  on  the  5th 
of  December  following,  stating  that  she  was  in  possession,  and  claim- 
ing for  her  the  Raj  and  Zemindary,  as  sole  heir  to  the  deceased. 
After  the  usual  proclamations,  the  Qovernment  Collector  entered 
her  name  in  the  books  of  Record  as  the  heir  and  sole  proprietor  of 
the  Raj  and  Zemi/ndary.  Subsequently,  claims  were  set  up  to  the 
property  by  Telotma  Debee ;  by  Oodey  Purtab  Syn ;  and  by  the 
Appellant ;  and  also  by  the  Respondent. 

Two  suits  were  commenced ;  only  in  Aogast,  1835,  by  Oodey 
Purtab  Syn^  against  the  widows  of  Rajah  Tej  Purtab  Syn,  and 
Lutchuiee  Debee,  the  widow  of  Rajah  Umur  Purtab  Syn,  in  which 
he  claimed  as  heir  £ram  a  common  attcestor  of  the  deceased  Rajah 
and  himself — one  Mookund  Syn.  The  Plaint  in  this  suit  is  not  set 
out  in  the  transcript,  and  is  not  clear  whether  the  Appellant  was 
originally  a  party,  or  became  so  by  a  supplementary  petition ;  bat  in 
the  plaint  he  is  stated  to  be  the  son  of  a  slave-girl. 

The  other  suit  was  commenced  on  the  6th  of  May»  1836,  by  the 
Respondent  on  behalf  of  his  son^  Futteh  Bahadoor  Syn,  an  lufasat, 
against  the  widows  of  Rajah  Tej  Purtab  Syn,  Lutchmee  Debee, 
and  Oodey  Purtab  Syn  ;  and  by  an  order  of  the  Court,  dated  the 
26th  of  Jtiarch,  1838,  the  appellant  was  also  made  a  defendant. 
This  suit  was  founded  on  an  Ijazui-puUur  alleged  to  have  been 
executed  by  Rajah  Umur  Purtab  Syn,  empowering  Lutohmee  Debee 
and  his  brother^s  widows,  to  bestow  the  giiddee  of  the  Rajdom  on 
the  Respondent's  son. 
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These  suits  came  on  for  hearing  together  before  the  Principal 
Sudder  Ameen  at  Sarun,  on  the  7th  of  May,  1839,  and  were  dis- 
missed with  costs.  The  grounds  in  which  the  first  suit  was  dismissed 
are  stated  in  these  words,  "that  although  Chuoturya  Run  Murdan 
Syn  was  the  son  of  Umur  Purtab  Syn,  yet  whether  he,  not  being 
born  of  a  woman  of  equal  caste,  was  entitled  to  the  Bajdom  during 
the  life  of  Ranee  Umur  Raj-lutchmee  Debee,  was  a  question,  the 
investigation  of  which  did  not  become  necessary  in  this  case,  be- 
cause there  existed  no  dispute  or  disagreement  between  Ranee 
Umur  Raj-lutchmee  Debee  and  Run  Murduu  Syn  :  but,  whether 
Run  Murdun  Syn  was  entitled  to  the  Rajdom,  or  not,  while  Umur 
Raj-lutchmee  Debee  lived ;  plaintiflF  had  no  right  to  the  Rajdom 
whatever  on  the  score  of  relationship,  the  Zemindary  being  a  se- 
parate one  altogether."  In  the  suit  of  the  respondent  it  was  held 
that,  as  the  claim  rested  solely  on  the  Ijazut-puttur  which  was 
fdbnd  not  to  be  a  genuine  instrument,  it  was  not  necessary  to  go 
itito  the  matter  of  relationship. 

From  these  decisions,  Oodey  Purtab  Syn  and  the  present 
Respondent,  on  behalf  of  his  infant  son,  appealed  to  the  Sudder 
Dewanny  Adawlut,  on  the  12th  of  July  1840.  After  the  Appeal,  and 
before  any  further  proceedings,  Ranee  Umur  Raj-lutchmee  Debee 
died;  upon  which  the  present  appellant  and  the  Respondent,  as 
father  and  guardian  of  Futteh  Bahadoor,  presented  to  the  Sudder 
Court  separate  petitions,  in  which  they  set  forth  their  respective 
claims  to  be  considered  as  heirs  to  the  deceased  Ranee.  Mr.  Reid, 
the  Judge,  before  whom  these  petitions  came,  directed  the  Principal 
Sudder  Ameen  of  the  Zillah  of  Sarun  to  receive  proof  of  their 
claims  as  heirs  to  the  deceased.  In  the  meantime,  the  estate  was 
attached  by  the  Collector  under  order  of  the  Judge  and  placed  under 
a  Manager,  and  a  proclamation  issued  for  the  attendance  of  heirs. 
Oodey  Purtab  Syn,  the  respondent,  in  his  character  of  father  and 
guardian  ;  the  surviving  widow  of  Rajah  Tej  Purtab  Syn  ;  and  the 
Appellant,  attended  to  prove  their  respective  claims.  On  the  7tli  of 
November,  1840,  the  papers  relating  to  proof  of  succession  were 
brought  before  Mr.  Reid,  and  in  an  order  made  by  him  of  that  date, 
he  states  that  as  from  the  decision  of  the  7th  of  May,  1839,  it 
appears  that  Run  Murdun  Syn  is  the  son  of  Rajah  Umur  Purtab 
Syii,  but  by  a  woman  of  unequal  rank,  it  has,  therefore,  become 
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Impetative  on  hinii  before  going  into  the  merits  of  the  case^  to  re* 
quite  a  Bywasta  ( law  opinion )  from  the  Pundit  of  the  Courts  on 
the  pointy  whether  among  HindOs  a  son  by  a  woman  of  nneqtial 
rank,  while  lineal  relations  are  forthcoming,  will  be  entitled  to  in- 
herit the  estate  of  his  deceased  father,  and  the  Pundit  is  accordingly 
ordered  to  give  his  opinion  on  the  point.  In  January,  1841,  the 
Bywasta  of  the  Pundit  is  filed  :  it  states,  '^  that  among  Hind4s  of 
the  Rajpoot  caste,  a  son  who  is  not  born  from  a  woman  of  equal 
rank  and  caste  can  be  reckoned  as  son,  and  will  be  entitled  to  the 
estate  of  his  deceased  father,  a  near  relative  of  lineal  descent  living 
notwithstanding^  because  a  Rajpoot  is  of  the  Soodra  caste,  and  a 
son  born  to  an  individual  of  a  Soodra  caste,  even  from  the  womb  of 
a  slave,  &g.,  is  reckoned  his  son  by  the  Shdster  laws,  and  is  entitied 
to  succeed  to  his  father's  estate,  a  near  relation  of  lineal  descent 
living  notwithstanding;"  and  he  also  states  that ''if  there  be  no 
legitimate  offspnng,  that  is  to  say.  no  issue  from  a  married  woman, 
in  such  a  case,  the  illegitimate  son  of  an  unmarried  Soodra  woman 
will  be  entitled  to  the  whole  of  his  father's  estate/' 

This  Bywasta  was  brought  before  Mr.  Reid  on  the  5th  of  Feb- 
ruary following,  and  he  then  proceeded  with  the  further  hearing  of 
the  cause,  and  he  was  of  opinion  that,  although  this  Bywasta  of  the 
Pundit  was  in  favour  of  Bun  Murdun  Syn,  yet  that  considering  the 
claims  of  the  parties,  it  was  inexpedient  to  dispose  of  the  case  with- 
out going  into  its  full  merits,  and  he  ordered  that  both  cases  should 
be  tried  together,  and  that  all  the  objecting  parties  and  claimants 
should  be  at  liberty  to  come  forward,  and  that  the  name  of  the  party 
whose  claim  should  be  found  good,  should  be  entered  in  lieu  of  Uie 
name  of  the  deceased  widow. 

On  the  23rd  of  May^  1842,  the  proceedings  taken  before 
Mr.  Reid,  and  all  the  other  papers  in  these  suits,  were,  by  an  order 
of  the  Court,  brought  before  a  Full  Bench,  and  the  Judges,  consist- 
ing of  Mr.  Lee  Warner  and  Mr.  James  Shaw,  recorded  their  opinion 
in  these  terms :  ''  We  perfectly  agree  in  the  opinion  pronounced  by 
the  Principal  Sudder  Ameen  in  regard  to  the  validity  of  the  Ijazui' 
puttuT,  But  as  inquiry  into  the  agnatic  descent  of  the  Appellants 
in  the  both  cases,  and  the  objections  made  by  Chuoturya  Run 
Murdun  Syn,  and  his  marriage  in  a  Rajpoot  family,  has  been  neg^ 
lected  by  the  Principal  Sudder  Ameen,  we  return  the  decisions  of 
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the  Friocipal  Sudder  Ameea,  dated  7th  of  May,  1839,  as  iacom* 
plete;  aad,  under  CI.  2,  Sec.  2,  of  Reg.  IX  of  1831,  hereby  order 
that  the  papers  of  this  case  aad  of  case  No.  50,  of  1S40,  with  a 
copy  of  this  proceediDg,  be  sent  back  to  the  Principal  Sudder 
Ameeu  of  Sarun,  accompanie<|  with  a  precept  with  this  order :  that 
he  restore  both  the  cases  to  their  former  number ;  and,  as  regards 
this  case,  he  should  inquire  whether  the  marriage  of  Chnoturya 
Baa  Murdun  Syn^  who  declares  himself  to  be  the  son  of  Umur 
Purtab  Syn,  and  whose  marriage,  by  the  papers  appears  to  have 
taken  place  in  the  village  of  Bel  Ghat,  in  Zillah  Ghoruckhpoor,  and 
in  the  &mily  of  a  Hind&  Sakee  of  the  Bajpoot  caste,  bad  actually 
taken  place  in  a  Bajpoot  family,  and  whether  he  eats  and  drinks 
with  them  or  not ;  and  whether  the  marriage  of  Rajah  Umur  Pur- 
tab Syn  with  Lutchmee  Dya  Debee,  the  mother  of  Chuoturya  Run 
Murdun  Syn,  was  solemnized  according  to  the  custom  and  practice 
of  the  family  or  not ;  and  after  requiring  and  obtaining  from  Sahib 
Purhulad  Syn,  father  and  guardian  of  Futteh  Bahadoor  Syn,  the 
Plaintiff  in  case  No.  60  of  1840,  a  petition  in  regard  to  his  agnatic 
descent^  and  a  genealogical  table  and  documentary  proofs  and  wit« 
nesses  from  both  parties,  to  try  and  decide  the  two  cases  as  may  be 
most  consistent  with  justice  and  equity,  as  regards  the  heirship  of 
Bun  ICurdun  Syn  to  the  estate  of  his  father.  Rajah  Umur  Purtab 
Syn,  and  the  relationship  of  the  parties  according  to  the  genealogi- 
cal tables  given  in  by  both." 

In  November,  1842,  the  Respondent  filed  a  supplementary 
petition,  setting  forth  his  genealogy,  and  claiming  in  his  own  right 
as  the  next  male  heir  of  Rajah  Umur  Purtab  Syn. 

In  February,  1843,  the  Principal  Sudder  Ameen  gave  judgment 
-on  the  retrial  of  these  Causes,  and  held  the  Respondent  to  be  the 
nearest  next  of  kin  to  the  deceased  Rajah  Umur  Purtab  Syn ;  that 
Oodey  Purtab  Syn  being  only  remotely  related,  had  not  established 
his  claim;  that  the  marriage  of  Rajah  Umur  Purtab  Syn  with 
Lutchmee  Dya  Debee  was  not  proved ;  that  the  Appellatit,  as 
the  illegitimate  son  of  Rajah  Umur  Purtab  Syn,  was  entitled  to 
maintenance. 

Against  this  decision,  Chuoturya  Run  Murdun  Syn,  in  April 
1845,  appealed ;  and  on  the  9th  of  April,  1846,  the  Sudder  Dewanhy 
Court  dismissed  the  appeal^  affirming  the  decree  of  the  Zillah  Court 
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in  all  respects^  except  as  to  the  allowance  of  maiatenance  to  Chao- 
turya  Run  Murdun  Syn ;  which  part  of  the  decree  was  reversed. 

From  the  decree  of  the  Sudder  Dewanny  Court  the  present 
appeal  comes  before  their  Lordships^  and  the  Appellant  objects  to 
the  decree.  t 

First  Because,  he  claims  to  be  entitled  to  the  Raj  and  Zemin- 
dary,  as  the  legitimate  son  of  the  late  Rajah  Umur  Purtab  Syn. 

Secondly.  Because,  if  the  alleged  marriage  and  legitimacy  be 
not  established,  he  claims  to  be  entitled  to  the  inheritance  as  the 
illegitimate  son  of  the  Rajah. 

Thirdly.  That  if  not  entitled  to  the  inheritance,  he  is,  as  the 
illegitimate  son,  entitled  to  maintenance  out  of  the  estate,  which 
the  Coui-t  has  disallowed. 

In  1838,  the  Appellant  endeavoured  to  establish  by  evidence, 
on  the  first  question,  that  the  late  Rajah  Umur  Purtab  Syn  was 
married,  according  to  the  custom  of  the  family,  to  Lutchmee  Dya 
Debee,  and  the  Respondent  endeavoured,  by  evidence,  to  show  that 
the  Appellant  was  the  illegitimate  son  of  a  slave-girl.  Upon  the 
retrial  of  these  cases  before  the  Principal  Sudder  Ameen  in  1845, 
no  fresh  witnesses  were  called  by  the  appellant  to  establish  the  mar- 
riage, although  special  directions  were  given  as  to  the  issues  on  this 
point ;  but  many  witnesses  were  called  by  the  Respondent  to  show 
that  no  such  marriage  took  place.  Their  Lordships,  therefore,  are 
of  opinion,  that  no  satisfactory  grounds  have  been  alleged  for  dis- 
turbing the  finding  of  the  Court  below  on  this  matter  of  fact,  con- 
firmed by  the  judgment  of  the  Sudder  Dewanny  Court,  and  are  of 
opinion,  that  the  Appellant  has  failed  to  establish  the  alleged 
marriage  of  his  father  with  Lutchmee  Dya  Debee,  and  that  conse- 
quently his  claim  as  the  legitimate  son  of  the  late  Rajah  cannot  be 
sustained. 

Then  arises  the  second  question,  whether  the  Appellant  is  en- 
titled to  the  inheritance  as  the  illegitimate  son  of  the  late  Rajah  ? 

There  is  no  dispute  as  to  the  paternity  of  the  Appellant,  and 
the  principal  matter  for  inquiry  is  the  Hindti  law  of  inheritance, 
with  regard  to  the  right  of  succession  of  illegitimate  children. 

This  law,  it  appears,  varies  according  to  the  different  classes  of 
the  Hindis,  and  it  is  necessary,  therefore,  in  the  first  instance,  to 
consider  what  those  classes  are,  and  where  they  are  to  be  found.     It 
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is  undoubted  that  there  were  originally  four  classes :  First,  the 
BirJimiTM;  second,  the  Khattris;  third,  the  Vaisyas;  fourth,  the 
Soodraa:  the  first  three  were  the  regenerate  or  twice  born  classes, 
the  latter  the  servile  class.  It  was  contended  on  the  part  of  the 
Appellant,  that  the  Khattri  and  Vaiaya  classes  have  ceased  to  exist, 
ajnd  were  sunk  into  the  Soodra  class,  and  that  there  are  now  twp 
classes  only,  namely,  the  Brakmin  and  the  Soodra.  The  appellant, 
in  order  to  show  that  the  proper  genuine  "  KhcUtH*'  are  extinct, 
cites  as  authorities  in  support  of  this  position,  "  the  Ayeen  Akbery, 
or,  the  Institutes  of  the  Emperor  Akbar,"  Vol.  II,  page  377,  in  which 
there  is  this  passage :  "  At  present  there  are  scarcely  any  true 
Khattria  to  be  found,  excepting  a  few  who  do  not  follow  the  pro- 
fession of  arms.*' — "  Those  among  them,  who  are  soldiers,  are  called 
BajpootaJ'  Tod's  "  Annals  and  Antiquities  of  Rajaathan/^  Vol.  I, 
p.  53,  where  it  is  said,  "Of  the  fifth  dynasty  of  eight  princes"  "four 
were  of  pure  blood,  when  Kiatra,  by  a  Soodra  woman,  succeeded." 
Ward's  ''Account  of  the  Hindtis*'  Vol.  I,  p.  66  (Edit.  1815).  Sec.  2, 
which  treats  of  the  Kshattriya  caste,  has  this  passage: — '*Some 
affirm,  that  there  are  now  no  Kshatryaa  in  the  KaZi  Yuga,  that 
only  two  castes  exist,  Brahmins  and  Sood/i*a8,  and  that  the  second 
and  third  orders  have  sunk  in  the  fourth.'' 

Steele,  "  Summary  of  the  Law  and  Customs  of  Hindu  castes," 
p.  95,  says,  "  The  Brahmins  assert  that  Purus-ram  destroyed  the 
whole  of  the  Kshattriyas  /"  and  at  p.  96 :  "  The  Rajpoots,  Mahratta 
chiefs  of  the  Sattara  or  Bhonsle,  and  Kolapoor  families^  &c.,  and 
other  houses,  lay  claim  to  the  title  of  KshaUHyaf  and  wear  the 
Jenwa.  But  they  are  considered  Soodras  by  the  Brahmins  ;'*  and 
there  is  an  opinion  to  the  like  effect  expressed  by  Mr.  Sterling,  in  a 
paper  on  Orissa  proper,  in  Vol.  V,  of  the  "Asiatic  Researches," 
p.  195  :  ''The  proper  genuine  Khattris  are,  I  believe,  considered  to 
be  extinct,  and  those  who  represent  them  are,  by  the  learned,  held 
only  to  bo  SoodrasP 

Whatever  weight  may  be  due  to  these  authorities  in  support 
of  a  speculative  opinion,  entertained,  perhaps,  by  learned  Brahmins 
and  others,  their  Lordships  have,  nevertheless,  no  doubt  that  the 
existence  of  the  Khattri  class  as  one  of  the  regenerate  tribes,  is 
fully   recognized  throughout  India,  and  also  that  Rajpoots  in  central 
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India,  and  in  this  District^  are  considered  to  be  of  that  class.     No 
doubt,  as  far  as  we  are  aware,  has  ever  been  raised  in  the  Coarts  in 
India  as  to  the  existence  of  the  Khattri  class  as  one  of  the  regener- 
ate  tribes.   The  Courts  in  all  cases  assume  that  the  four  great  classes 
remain.    Thus  Sir  W.  Macnaghten,  in  his  marginal  note  to  Pershad 
Singh  V.  Ranee  Muhesree  (3.  S.  D.  Rep.  132)^  says,  "  according  to 
the  Hind6  Law,  an  illegitimate  son  of  a  Rajpoot  or  any  of  the  three 
superior  tribes,  by  a  woman  of  the  Soodra  or  other  inferior  olas8» 
is  entitled  to  maintenance  only."    In  the  statement  of  the  case,  he 
takes  it  as  an  admitted  fact  that  a  Rajpoot  is  one  of  the  three 
superior  tribes ;  although  it  is  true,  as  has  been  observed,  that  the 
point  ultimately  decided  in  this  case,  was  only  that  the  paternity 
was  not  established.    In  the  second  volume  of  Macnaghten's  *^  Prin* 
ciples  of  Hindti  Law/'  p.  119,  the  marginal  note  is,  'The  illegiti- 
mate son  of  a  person  belonging  to  one  of  the  regenerate  tribes  ( in 
this  case  a  Rajpoot )  is  entitled  to  maintenance  only.''     Accurate 
information  as  to  the  distinction  of  classes,  especially  in  this  part 
of  India,  is  to  be  found  in  the  statistical  survey  of  Dr.  Frauds 
Buchanan,  conducted  under  the  direction  of  the  Qovernment  of  In- 
dia.   The  second  volume  of  M.  Martin's  "  India"  contains  Dr.  Bu- 
chanan's report  on  the  District  of  Goruckpoor,  and  at  p.  456  he 
says,  "  The  Rajpoots  are  here,  everywhere  and  by  all  ranks,  admitted 
to  be  Khattria  although  they  claim  all  manner  of  descents,  except 
from  the  persons  who,  according  to  the   Vedas,  sprung  from  the 
arms  of  Brahma.**    Other  passages  in  the  same  report  have  been 
referred  to  by  Mr.  Leith  to  the  same  effect.    The  Rajpoots  are  men- 
tioned in  Elphinstone's  *'  History  of  India"  Vol.  I,  p.  607,  as  the 
military  class  in  the  original  Hindti  system ;  so  also  in  Cunningham's 
•'  History  of  the  Sikhs,''  p.  202.    Thornton,  in  his  "  Gazetteer,"  Tit, 
''  Rajpootana"  says,  "  The  widely  spread  sect  of  Rajpoots  are  con- 
sidered offsets  of  the  Kahattriyaa,  one  of  the  four  great  castes  into 
which  the  Hind6s  were  originally  divided."     Sir  John  Malcolm,  in 
his  "  Memoir  of  Central  India,"  Vol  II,  p.  125,  enters  fully  into  the 
state  and  condition  of  ihe   Rajpoot  tribes.    They  are  treated  of 
throughout  his  history  as  belonging  to  the  Superior  class ;  he  men- 
tions that  although  their  intercourse  with  females  of  a  lower  tribe 
may  have,  in  some  instances,  produced  a  mixed  race ;  yet  even  in 
this  class,  which  he  terms  the  bastard  Rajpoot  tribes,  the  lowest  of 
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them  who  a3pire  to  R^ypoot  descenti  consider  themselves  far  above 
the  Soodraa. 

In  the  report  of  Dr.  Buchanan^  mention  is  made  of  the  ex* 
i^tenco  of  this  mixed  race  in  the  District  of  Qoruckpoor,  and  that 
there  are  several  persons  of  the  mountain  tribe,  called  KhaUrid; 
who  are  a  spurious  race>  but  who  claim  all  the  dignities  of  the 
military  order.  One  of  the  witnesses  in  this  case,  the  Bajah  of 
Gopalpoor,  a  KhattH  Kosauck,  states  that  his  family  do  not  inter* 
marry  with  the  mountain  lUjahs.  It  seems  to  us,  therefore,  not 
only  that  the  Khattri  class  must  be  considered  as  subsisting,  but 
that  according  to  the  Hind6  Law  generally  prevailing  in  this  part 
of  India^  and  independently  of  exceptions  arising  out  of  any  well- 
established  usage  or  custom  to  the  contrary,  as  to  particular  places 
or  families,  Rajpoots  are  to  be  considered  as  of  the  Khattri  class. 

From  these  premises  it  seems  to  us  to  follow,  that  (it  being 
indisputable  that  Bajah  Umur  Furtab  Syn  was  a  Rajpoot)  the  true 
question  to  be  decided  in  this  case  as  to  the  Hindti  Law  of  inheri- 
tance is— not  whether  the  illegitimate  son  of  a  Soodra  man  by  a 
Soodra  woman  can  inherit,  but — whether  the  illegitimate  son  of  a 
KhettH  can  in  any  event  inherit,  whether  his  mother  be  a  Soodra, 
or  of  any  other  caste. 

The  law  relating  to  the  right  of  succession  of  illegitimate 
children,  is  thus  stated  in  the  first  volume  of  Sir.  W.  Macnaghten's 
"  Hindti  Law,"  p.  18 : — "  Among  the  sons  of  the  Soodra  tribe,  an 
illegitimate  son  by  a  slave-girl  takes  with  his  legitimate  brothers  a 
half  share;  and  where  there  are  no  sons  (including  son's  sons  and 
grandsons),  but  only  the  son  of  a  daughter,  he  is  considered  as  a 
co-heir,  and  takes  an  equal  share."  In  the  second  volume  of  the 
same  work,  iq  a  foot-note,  p.  15,  he  states :  "  According  to  the  Hind4 
law,  the  illegitimate  son  of  a  Soodra  man  by  a  female  slave,  or  a 
female  slave  of  his  slave,  may  inherit,  but  not  the  illegitimate  child 
of  any  of  the  three  superior  classes;"  and  he  adds,  ''If  the  woman 
were  not  his  female  slave,  the  son  begotten  on  her  by  him  would 
have  no  right  to  the  inheritance,  but  only  a  claim  to  maintenance.^' 
As  an  authority  in  support  of  the  passage  in  his  text.  Sir  W. 
Macnaghten  refers  to  Colebrooke^s  translation  of  the  Mit&ksharH, 
on  Inheritance,  which,  as  ,is^,  well  known,  is  the  standard  authority 
on  this  subject  in  all  the  schools  of  Hindti  law,  from  Benares  to  the 


Digitized  by  VjOOQ  IC 


208  PRECEDENTS  OF  [Booku. 

Southern  extremity  of  the  PeniDSula  of  India.  In  chapter  I,  Sec- 
tion 12,  of  that  work  on  "The  right  of  a  son  by  a  female  slave,  in 
the  case  of  h  Soodra's  estate,"'  it  is  thus  stated :  "The  author  next 
delivers  a  special  rule  concerning  the  partition  of  a  SoodrcCa  goods, 
'  Even  a  son  begotten  by  a  Soodra  on  a  female  slave^  may  take  a 
share  by  the  father's  choice.  But  if  the  father  be  dead,  the  brethren 
should  make  him  partaker  of  the  moiety  of  a  share  ;  and  one  who 
has  no  brothers,  may  inherit  the  whole  property,  in  default  of  a 
daughter's  sons.  In  clause  3,  it  is  stated,  that  the  rule  does  not 
apply  to  the  three  superior  regenerate  classes.  From  the  meation 
of  [  a  Soodra  in  this  place  it  follows  that  ]  the  son  begotten  by  a 
man  of  a  regenerate  tribe  on  a  female  slave,  does  not  obtain  a  share 
even  by  the  father's  choice,  nor  the  whole  estate  after  his  demise. 
But  if  he  be  docile,  he  receives  a  simple  maintenance. 

In  another  treatise  on  the  Hindd  law  of  inheritance,  also  tran- 
slated by  Colebrooke,  and  which  is  the  great  authority  in  Bengal. 
The  " Ddyorbhagd  of  J{m'&ta-vdhana"  p.  151,  the  same  doctrine  is 
to  be  found.  Also  in  the  treatise  on  "  Adoption,''  translated  by  Mr. 
Sutherland.  The  Dattaka  Mimdnsd  Sec.  2,  cl.  26.  p.  32.  and  the 
Dattaka  Chandrikd  Sec.  V.  cl.  30.  p.  205,  the  third  Volume  of  Cole- 
brooke's  Dig.  cl.  XXIV.  p.  143,  Strange's  '  Hindd  Law,'  pp  69— 
132  of  Vol.  I,  and  p.  68  of  Vol.  IT. 

A  decision  on  the  right,  among  Soodras,  of  illegitimate  children 
to  inherit,  is  reported  in  Sir  Thomas  Strange's  Notes  of  Cases  at 
Madras,  Vencata  Ram  v.  Vencata  Lutchmee  Ummall  (Vol.  11. 
p.  305).  In  his  judgment  he  says,  illegitimate  children  of  Soodraa 
inherit,  but  in  the  case  of  illegitimate  children  begotten  by  a  rege- 
nerate man,  the  law  is  different ;  they  are  entitled  to  maintenance 
only. 

It  seems,  therefore,  to  be  established  by  an  unusual  concurrence 
of  authority,  that  according  to  the  law  prevalent  where  this  property 
is  situated,  the  illegitimate  son  of  one  of  the  three  regenerate  or 
twice-born  races  cannot  succeed  to  the  inheritance  of  his  father. 
We  think,  therefore,  that  the  Appellant's  case  fails  on  the  second 
point  no  less  than  on  the  first. 

The  only  remaining  question  is  the  reversal  by  the  Sudder 
Dewanny  Court  of  that  part  of  the  judgment  of  the  ZlUah  Court  which 
directed  that  an  annual  sum  of  Rs.  6000  should  be  set  aside  out 
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of  the  estate,  given  by  the  decree  to  the  Respondent,  for  the  maia- 
tenance-  of  the  Appellant.  The  grounds  upon  which  the  Sudder 
Dewanny  Court  reversed  this  part  of  the  judgment  do  not  appear  m 
these  proceedings.  The  right  of  an  illegitimate  child  of  one  of  the 
three  regenerate  classes  to  maintenance  out  of  the  estate  of  his 
father,  is  recognized  by  all  the  authorities  on  Hindd  Law  relating 
to  this  subject ;  and  as  to  this,  there  was  no  difference  of  opinion 
between  the  Pundit  of  the  Sudder  and  the  Pundit  of  the  Zillali 
Court,  although  they  differed  on  the  right  to  the  inheritance.  It  is 
not  shewn  that  the  allowance  is  in  excess  of  what  the  Appellant  is 
justly  entitled  to  receive  with  reference  to  the  value  of  the  estate ; 
and  on  this  question,  the  native  Judge  of  the  Court  of  the  District 
in  which  the  Zemindary  is  situated  had  the  best  means  of  forming 
a  correct  opinion.  If  the  Court  had  thought  the  amount  in  excess, 
means  might  have  been  taken  to  ascertain  what  would  be  a  proper 
allowance.  In  this  part,  therefore,  of  the  decree  of  the  Sudder 
Dewanny  Court,  their  Lordships  are  unable  to  concur:  they  are  of 
opinion  that  although  the  Appellant  is  shown  to  have  no  right  to 
the  inheritance,  either  as  the  legitimate  or  the  illegitimate  son,  he 
is  still  entitled  to  maintenance  out  of  the  estat^  of  his  deceased 
father. 

Their  Lordships,  therefore,  will  humbly  recommend  to  Her 
Majesty  to  reverse  the  decision  of  the  Sudder  Dewanny  Court,  in 
80  far  as  it  reversed  the  decision  of  the  Sudder  Ameen,  with  respect 
to  the  maintenance,  to  declare  that  the  Appellant,  as  the  illegitimate 
son  of  the  late  Rajah  TTmur  Purtab  Syn,  was,  and  is,  entitled  to 
maintenance  out  of  his  estate,  at  the  rate  fixed  by  the  Sudder 
Ameen,  and  to  remit  the  case  to  India  for  the  purpose  of  effect  be- 
ing.given  to  that  declaration,  but  in  other  respects  to  dismiss  this  ap- 
peal, although  without  costs,  the  appeal  having,  in  part,  succeeded. — 
Moore's  Indian  Appeals,  Vol.  VII,  pages  18  to  53. 

According  to  Hindu  law  prevalent  in  Madras,  legitimate  child- 
ren of  illegitimate  parents  of  the  Soodra  caste,  can  contract  a 
legal  and  valid  marriage. 

According  to  Hindti  law,  illegitimate  children  of  the  Soodra 
caste  can  inherit,  and  are  entitled  to  maintenance. 

Vol.  II.  27 
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The  marriage  between  persons  of  (li£ferent  sections  of  the  8oodra 
caste  is  valid  and  legal. — Inderan  Valungyprdy  Taver  v.  Ramor 
swamy  Pandia  Talaver  and  another. — Privy  Council.  B.  L.  B. 
Vol.  VIII,  p.  1. 


Madras,  H.  C.  A.*— Jianitary  Srd,  1865. 

MuTTU-SAMT  Jaqa-yiea  Ysttapa  Naikar^  Appellant, 
versus 
Venkata-subha  Yettia,  Respondent, 

The  illegitimaie  son  of  a  Soodra  by  a  concablne,  not  b^ng  a  female  aUve^  la  aalitlad  io 
maintenance  according  to  Hindu  Law. 

Judgment — ^This  is  a  special  appeal  from  a  decree  of  the  Civil 
Judge  of  Tinnevelly  awarding  Rupees  8,400  per  annum  to  the  plain- 
tiff below,  found  to  be  the  son  of  the  late  zemindar  by  a  concubine. 

The  question  really  is  whether  this  son,  not  being  the  child  of  a 
female  slave,  is  entitled  to  maintenance. 

In  his  first  volume  at  page  18,  the  learned  author  (Macnaghten) 
states  the  doctrine  and  quotes  in  its  support  the  Mit&kshar4, 
Chap.  I,  Sec.  xii,  which  declares  the  circumstances  in  which  the  son 
of  a  Soodra  by  a  female  slave  is  to  inherit.  The  word  "  female 
slave*'  is  used  throughout  the  passage,  but  the  not  very  delicate 
discussion  in  Colebrooke's  Digest  (Vol.  II.  221,  &c.)  of  the  circums- 
tances and  employment  which,  according  to  some  commentaton, 
distinguish  slavery  from  mere  servitude,  seems  to  show  that  no  pe- 
culiar weight  ought  to  be  attached  to  the  word  "  slave.''  Again,  if 
the  Sanscrit  word  in  the  Mit&kshar&  is  ^T^^  as  we  were  informed 
at  the  bar  that  it  is,  a  reference  to  any  dictionary  will  show  that  the 
word  means  "  a  female  of  the  Soodra  tribe,  the  wife  of  a  fisherman 
and  a  concubine."  Even  if  it  were  ^T^  as  the  masculine  noon 
means  equally  ''  a  fisherman''  and  *'  a  servant,"  there  seems  no 
reason  for  supposing  that  the  feminine  does  not  mean  a  female  ser* 

*  Preient;  Frere  and  HoUoway  J.  J. 
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vaxkt,  although  ''  female  slave  is  the  only  meaning  given  to  it  by 
Wilson  in  his  dictionary.  Without  a  careful  collation  of  the  original 
it  would  be  difficult  to  determine  this  point.  If  the  restriction  is 
really  laid  down  by  the  authorities^  it  is  probably  on  account  of  the 
difficulty  of  tracing  sonship  where  the  woman  is  not  absolutely 
under  the  reputed  father^s  power. 

The  son  imperfectly  adopted  was  held  to  be  in  the  condition 
of  a  slave,  yet  a  person  so  imperfectly  affiliated  would  unquestion- 
ably be  entitled  to  maintenance.  Assuming  him  to  be  excluded 
from  the  inheritance,  it  seems  impossible  to  say  that  he  would  not 
be  entitled  to  maintenance.  We  find  from  Murdun  Singh  v.  Pur^ 
hiUad  Singh  (VII  Moo.  L  A.  18}*  that  the  illegitimate  son,  even  of 
a  man  of  the  regenerate  tribe,  is  entitled  to  maintenance.  It  can- 
not be  disputed,  as  indeed  it  is  in  that  case  as  throughout  all  the 
authorities  admitted,  that  the  illegitimate  son  of  a  Soodra  stands 
in  this  particular  in  a  better  condition  than  one  of  a  twice-born 
man. 

The  right  to  maintenance,  too,  follows  upon  the  exclusion  from 
inheritance,  and  we  are  unable  to  see  that  there  would  be  any  justice 
in  upholding  the  argument  used  at  the  bar  that  he  may  have  been  en- 
titled to  inherit,  but,  as  he  has  lost  the  inheritance,  he  has  no  right 
to  be  maintained.  For  the  purpose  of  the  present  case  it  is  sufficient 
to  say  that  the  plaintiff  is  within  the  precise  words  of  the  rule  laid 
down  by  Macnaghten.  Whether  reason  and  legal  analogies  will  not 
show  that  the  rule  is  too  much  narrowed  is  open  to  question.  As 
to  the  amount  of  maintenance,  nothing  has  been  urged  to  justify 
us  in  disturbing  the  decision  of  the  Lower  Court,  or  to  show  that 
in  this  case  the  amount  of  maintenance  is  a  question  of  law  at  all. 
This  special  appeal  is  dismissed  with  costs.  Appeal  diamiased. — Mad. 
H.  C.  R.  Vol.  II,  p.  293. 


^  AnU,  pag«  199. 
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Madras  H.  C.  A*—TJie  15th  of  February,  1868. 

N.  KiusHNAMMA^  Special  Appellant, 

versus 

N.  Papa  and  2  others,  Special  Respondents. 

The  words  "  the  heirs  of  the  preceding  Eurnum"  in  Section  7  of  Regulation  XXIX  of 
1S02  mean  hi3  next  of  kin  according  to  the  order  of  ftuccesaion  of  several  grades  of 
legal  heirs  and  not  heirs  iii  the  order  of  sucoession  to  undivided  divisible  ancestral 
property. 

A  daughter's  eon  is  one  of  the  nearer  sapindas,  and  in  the  line  of  heirs  before  a  bro- 
ther's son  according  to  Hindti  Law. 

Scmhle^  an  illegitimate  son  of  a  Soodra  by  his  concubine  is  his  heir  in  preferenos  to  s> 
brother's  son. 

Tins  was  a  special  appeal  against  tlie  decision  of  P.  Srini-vasa 
Rao,  the  Principal  Sudder  Ameen  of  Vizagapatam,  in  Regular  Ap- 
peals Nos.  102  and  117  of  1867,  reversing  the  decree  of  the  Court 
of  the  District  Munsiff  of  Vizagapatam  in  Original  Suit  No.  18 
of  1864. 

Judgment : — This  is  a  suit  to  establish  the  right  claimed  by 
the  plaintiflF  to  an  hereditary  oflSce  of  Kurnum,  and  to  recover  the 
lands  forming  the  mirasi  maniem  attached  thereto.  The  2nd  defen- 
dant is  the  present  holder  of  the  oflSce,  having  been  appointed  by 
the  3rd  defendant  under  Regulation  XXIX  of  1802,  But  the  Lower 
Appellate  Court  has  dismissed  the  suit,  without  going  into  the  ques- 
tion whether  the  lands  are  appurtenant  to  the  oflSce,  on  the  ground 
that  the  2nd  defendant,  the  illegitimate  son  of  Ramanna  by  the  IsD 
defendant,  his  concubine,  was  his  heir,  and  entitled  to  the  office  in 
preference  to  the  plain tifiF,  Ramanna  being  a  Soodra, 

From  that  decision  the  1st  plaintiflFhas  appealed,  and  the  ob- 
jection relied  upon  on  his  behalf  is  that  the  Hindti  Law  in  regard 
to  the  rights  of  an  illegitimate  son  of  a  Soodra  to  inherit  is  strictly 
limited  to  a  son  by  a  woman  in  one  of  the  conditions  of  slavery 
defined  by  the  law.  This  position  has  been  met  on  the  part  of  the 
respondents  with  the  argument  not  only  that  the  law  has  a  general 
application  to  all  illegitimate  sons  of  Soodras,  but  that  assuming 
the  law  to  be  so  limited,  and   the  2nd  defendant   not   eligible,   the 

•  Present :  Scotland,  C.  J.  aod  Innes,  J. 
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legitimate  grandson  of  Ramanna  through  his  daughter  is  a  nearer  heir 
than  his  nephew,  the  appellant,  and  of  right  therefore  entitled  pre- 
ferably to  the  office  under  the  Regulation,  and  we  are  of  opinion 
that  this  contention  is  well  founded  and  fatal  to  the  claim  in  the 
suit. 

We  think  that  the  words  "the  heirs  of  the  preceding  kurnum" 
in  Section  7  of  Regulation  XXIX  of  1802,  mean  his  next  of  kin 
according  to  the  order  of  succession  of  the  several  grades  of  legal 
heirs,  and  not,  as  has  been  argued  on  behalf  of  the  appellant,  heirs 
in  the  order  of  succession  to  undivided  divisible  ancestral  property. 
Now  a  daughter's  son  is  clearly  one  of  the  nearer  sapindas  and  in 
the  line  of  heirs  before  a  brother's  son,  and  consequently  if  the 
appellant's  objection  is  valid,  the  2nd  defendant  is  the  person  whom 
the  Section  makes  it  obligatory  on  the  3rd  defendant  to  appoint, 
except  he  be  incapacitated  for  the  duties  of  the  office,  and  that  must 
be  established  by  proof  before  the  Judge  of  the  Zillah,  which  it  is 
not  pretended  has  been  done.  The  plaintiff  therefore  has  failed  to 
show  a  right  as  heir  rendering  his  appointment  to  the  office  obliga- 
tory on  the  3rd  defendant 

It  becomes  unnecessary  to  express  a  decision  on  the  appellant's 
objection  to  the  2nd  defendant's  right  to  succeed,  but  we  may  ob- 
serve that  our  present  apprehension  of  the  authorities  leads  us  to 
think  that  the  Lower  Appellate  Court  has  taken  the  sound  view  of 
the  law. 

The  decree  appealed  from  must  be  affirmed,  and  the  appellant 
must  pay  the  costs  of  the  1st  and  2nd  respondents. — Mad.  H.  C* 
Rep.  Vol.  IV,  pp.  234—241. 


The  illegitimate  son  of  one  of  the  mixed  classes  between  the 
second  and  third  of  the  regenerate  classes  has  no  title  to  inherit  by 
the  ordinary  rules  of  Hindii  Law,  and  the  circumstance  that  the 
father  was  illegitimate  does  not  alter  the  law. — Sri  Oaja-paty  Hari 
Krishna  Devi  Odru,  Appellant  v.  SrC  Oaja-paty  Rddhiica  Patta 
Mahd  Devi  Odru,  Respondent.— Mad.  H.  C.  Rep.  Vol.  II,  p.  369. 
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Madbas,  H.  C.  A.^The  Uh  of  January,  1869. 

Present : 

CoUett,  and  EUisj  Judges. 

Datti  Pabisi  Nayudu  and  3  others,  Special  Appellants, 

versus 
Datti  Bangabu  IIatxtdu  and  3  others,  Special  Respondenta 

The  illegitimate  son  of  a  Soodra  being  the  ofispring  of  an  incestuous  intercourse  ( inter- 
oourse  between  a  father-in-law  and  his  daughter-in-law )  is  not  entitled  to  inherit  or 
share  in  the  family  property  according  to  Hindd  Law. 

SemhU,-'  To  entitle  the  illegitimate  sons  of  a  Soodra  by  a  Soodra  woman  to  iaherit  a 
share  in  the  &mily  property,  the  intercourse  between  the  parents  must  have  been  a 
continuous  one,  and  the  woman  must  have  been  an  unmarried  woman.  Therefore 
the  illegitimate  son  of  a  Soodra  by  a  Soodra  woman  living  with  him  in  adultery  u 
not  entitled  to  a  share  in,  or  to  inherity  the  family  property. 

The  plaint  was  filed  by  the  4th  plaintiff  as  the  mother  and 
guardian  of  the  1st,  2nd^  and  3rd  plaintiffs  who  were  minors  to  re- 
cover a  half  share  in  the  property  situated  in  the  village  of  Vangaru. 
The  pUint  stated  that  the  Ist,  2nd,  and  3rd  plaintifib  are  step- 
brothers of  the  Ist  and  2nd  defendants^  and  the  3rd  defendant  ts 
their  step-sister,  and  the  4th  defendant  is  father  of  the  1st,  2Qd, 
and  3rd  plaintiffs,  and  1st,  2nd,  and  3rd  defendants. 

The  1st  defendant  iu  his  statement  states  that  the  property  in 
dispute  and  some  other  property  of  much  value  are  in  possession  of 
the  3rd  and  4th  defendants,  and  he  has  no  property  whatever  in  his 
own  possession ;  that  it  is  true  that  a  document  was  executed  to  the 
4th  defendant  for  settling  the  division  of  the  common  property,  but 
it  was  not  divided  according  to  the  said  doeument ;  that  therefore  be 
should  be  compelled  to  divide  and  give  up  bis  share,  and  that  bis 
costs  ought  to  be  ordered  to  be  paid  by  the  plaintiffs. 

In  the  statement  put  in  on  behalf  of  the  2nd  and  3rd  defen- 
dants, it  was  alleged  that  the  fourth  plaintiff  was  first  married  to 
the  1st,  2nd>  and  3rd  defendants'  deceased  elder  brother  Rama 
Naidu,  by  whom  he  begot  two  daughters ;  and  on  her  husband's 
death,  she  lived  in  the  defendants'  house  for  two  years ;  but  having 
by  secret  illicit  intercourse  conceived  the  1st  plaintiff,  she  was  turned 
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out  by  all  the  defendants ;  that  afterwards  she  continued  to  carry 
on  her  adulterous  course  publicly ;  that  the  4th  defendant  kept  the 
4th  plaintiff  contrary  to  Hind6  law  even  when  the  Ist  plaintiff  was 
3  years  old. 

The  4th  defendant  supported  the  case  made  by  the  plaintiff. 

The  plaintiffs  and  4th  defendant  stated  at  the  first  hearing  of 
the  suit  that  though  the  4th  plaintiff  was  the  widow  of  the  4th  defeu' 
dant's  eldest  son,  yet  the  4th  defendant  married  her  according  to 
the  custom  prevailing  in  their  family.  The  2nd  and  3rd  defendants 
contended  that  it  was  not  their  usage  to  marry  a  daughter-in-law. 

The  sole  question  for  our  consideration  is  that  on  which  the 
Principal  Sudder  Ameen  has  decided  against  the  3rd  plaintiff,  viz., 
whether  the  illegitimate  son  of  a  Sood'iu  being  the  offspring  of  an 
incestuous  intercourse  is  entitled  to  share  in  the  family  property* 
All  references  to  the  English  or  Mahomedan  law,  or  to  the  supposed 
law  of  nature,  are  irrelevant,  as  they  cannot  assist  to  a  decision  of 
this  case  which  must  be  entirely  governed  by  the  Hiod6  law.  Nor 
can  we  allow  ourselves  to  be  influenced  by  any  consideration  of  the 
increasing  importance  of  the  caste  of  Soodrtxs  in  the  present  day. 
After  the  decision  of  this  Court  reported  in  IL  Madras  High  Court 
Reports  293  (arUe  210,)  we  think  it  quite  onnecessaiy  to  review  the 
numerous  texts  cited  by  the  Principal  Sudder  Ameen  (to  which  we 
could  readily  add  others)  wherein  the  word  ''  Da»V*  is  used.  We  are 
governed  by  that  case  and  are  well  satisfied  to  be  so.  There  is  the 
authority  of  both  Hindii  and  English  writers  on  Hindii  Law  to  sliow, 
and  indeed  it  was  conceded  in  argument  before  us,  that  the  illegiti- 
mate son  of  a  Soodra  by  "  an  unmarried  Soodra  woman''  is  entitled 
to  share  in  the  £amily  property.  It  is  also  quite  necessary  for  us  to 
review  the  texts  cited  by  the  Principal  Sudder  Ameen  with  reference 
to  marriages  between  Hindis  who  are  Sa-gotra.  In  the  first  place^ 
the  use  of  the  term  Sa-gotra  shews  that  those  texts  refer  only  to 
the  three  regenerate  castes,  and  in  the  next  place,  there  is  no  ques- 
tion in  the  present  case  that  there  could  have  been  no  legal  mar- 
riage between  the  parties  and  that  their  intercourse  was  simply 
incestuoua 

We  should  also  probably  be  prepared  to  agree  with  the  Prin- 
cipal Sudder  Ameen  that  to  entitle  the  illegitimate  sons  of  a  Soodra 
by  a  Soodra  woman  to  participate,  the  intercourse  between  the 
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parents  must  have  been  a  continuous  one ;  there  must  have  been  an 
established  concubinage,  or  in  other  words,  the  woman  must  have 
been  one,  '^exclusively  kept"  by  the  man.  But  it  is  unnecessary 
for  us  to  decide  that  point,  for  upon  the  facts  as  found  in  this  case 
we  take  it  to  be  clear  that  the  intercourse  between  the  4th  plaintiff 
and  4th  defendant  was  a  continuous  and  exclusive  concubinage. 

When  the  matter  for  consideration  is  thus  reduced  to  its  pro- 
per dimensions,  the  question  left  for  decision  is  the  short  one  we 
have  stated  above.  It  is  admitted  that  there  is  no  express  authority 
to  be  found  upon  the  point.  We  are  of  course  not  at  all  incliaed 
to  extend  the  legal  recognition  of  concubinage  among  Soodi'os  be- 
yond what  the  terms  of  the  law  require,  and  we  think  that  the 
phrase  '^  other  unmarried  Soodra  woman"  used  by  the  authors 
alluded  to  above  may  rightly  be  applied  strictly  and  establishes  that 
the  illegitimate  son  of  a  Soodra  by  a  Soodra  woman  living  with 
him  in  adultery  would  be  excluded  from  participating  in  the  family 
property.  Then  we  think  that  there  is  authority  for  holding  that 
the  son  of  a  Soodra  by  a  woman  of  one  of  the  regenerate  or  supe- 
rior castes  would  similarly  be  excluded  from  participating  in  the 
inheritance  of  his  natural  father,  and  for  this  we  think  it  suflScient 
to  refer  to  Ddyabhdga,  Chap.  V,  Art.  14,  SmHti  ChandHkatJLnzititk 
Swamy  Iyer's  Translation)  pp.  63,  64,  Arts.  11  and  14,  and  the 
texts  cited  and  the  comments  thereon  to  be  found  in  3  Colebroohe's 
Digest  pp.  129,  143,  325,  326.  The  fair  result  we  think  of  these 
express  authorities  is  to  indicate  the  principle  that  though  the  law 
recognizes  concubinage  among  Soodrofi  and  admits  the  illegitimate 
sons  of  the  concubine  to  participate  in  the  estate  of  the  father  along 
with  the  legitimate  sons  by  his  wife,  yet  that  the  illegitimate  sons 
will  be  excluded  from  this  privilege  where  the  intercourse  between 
their  parents  was  one  in  violation  of,  or  forbidden  by,  the  law,  and 
clearly  an  incestuous  intercourse  is  of  this  nature.  Upon  this  ground 
we  think  that  we  are  justified  in  concumng  in  the  judgment  of  the 
Principal  Sudder  Ameen  that  though  in  point  of  fact  the  3rd  plain- 
tiff in  this  suit  is  the  illegitimate  son  of  the  4th  defendant  by  the 
4th  plaintiflF,  yet  as  intercourse  between  a  father-in-law  and  his 
daughter-in-law  is  clearly  forbidden  and  incestuous,  the  3rd  plaintiff 
is  not  entitled  to  participate  with  the  other  defendants,  the  legiti- 
mate sons  of  the  4th  defendant,  in  the  family  property. 
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We  therefore  confirm  the  decrees  below  and  dismiss  this  special 
appeal  with  costs. — Madras  High  Court  Reports,  Vol.  IV,  p.  204. 

Among  Soodras,  illegitimate  children  inherit  to  their  putative 
lathers. — VenhUa-ram  v.  Vencata  Lutdiemee  Ullam  and  another.— 
Stra.  H.  L.  Vol.  II,  p.  804.— Mori.  Dig.  Vol.  I,  p.  310. 

But  illegitimate  sons  of  Rajpoots,  or  any  of  the  three  superior 
tribes,  by  a  woman  of  the  Soodra  or  other  inferior  class,  are  not 
entitled  to  inherit. — Pershad  Singh  v.  Ranee  Mukeahree, — S.  D.  A. 
Eep.  Vol.  Ill,  p.  132  ( New  Ed.)  p.  176.    Mori.  Dig.  Vol.  I,  p.  810. 

And  the  same  point  was  decided  in  Cawareehoyee  v.  Sree  Ram 
Do«.— Case  5  of  1826.  Mad.  S.  D.  Dec.  Vol.  I,  p.  646.— Mori.  Dig. 
Vol  I,  p.  311. 

A  son  not  born  in  lawful  wedlock  may  inherit  if  such  be  the 
custom  of  the  province,  but  not  otherwise.  In  this  case,  it  appear- 
ing that,  by  the  custom  of  the  Nagur  Brahmans  in  Benares,  illegi- 
timate sons  cannot  inherit,  judgment  was  passed  against  the  claimant, 
the  illegitimate  son  of  a  Nagur  Brahman  suing  for  his  father's 
estate.— if oAun  Sing  v.  Chumun  Rai.  20th  November  1799. — S. 
D.  A.  Rep.  VoL  I,  p.  68.  (New  Ed.)  p.  87. 


Calcutta,  H.  C.  A.— TAe  lUh  of  December,  1864. 

Present : 
The  Honorable  C.  Steer  and  K  Jackson,  Puisne  Judges. 

Regular  Appeal  from  an  order  passed  by  the  Principal  Sudder 
Ameen  of  Patna,  dated  tlie  29tA  cf  March,  1864. 

LucHOMUH  Fekshad  (Defendant^)  Appellant, 

ve^'sus 

Debee  Pebshad  ( Plaintiff,)  Respondent 

Under  tlie  Mitftshifcrd  law,  »  gnrndson  ( his  father  being  dead }  aharei  eqaalljr  with  a 
■on  the  idf-aoquired  property^  of  the  graadfather. 

This  is  a  suit  in  right  of  inheritance  to  a  moiety  of  the  estate, 
real  and  personal,  of  the  late  Deen-dyal  Bhugut.    The  plaintiff  is 
*  Alio  the  anceitral  property. — See  ante,  page  195.    See  also  Partition. 
Vol.  U  28 
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tbe  grandson  of  the  late  Deen-dyal,  and  the  defendant  is  the  son 
of  Deen-dyal. 

The  first  issue  arising  out  of  the  pleadings^  is  one  of  law^  viz., 
whether  by  the  MitAkshari  law,  a  grandson,  whose  father  dies  be- 
fore his  father,  can  succeed  to  the  self-accjuired  property  of  the 
grandfather  where  his  son  is  alive.  The  second  issue  is  one  of  law 
and  fact  combined,  viz.,  whether  Banee  Ram^  the  son  of  Deen-dyal, 
and  the  father  of  the  plaintiff,  was  expelled  from  the  paternal  abode 
and  lived  separate  from  his  father^  and  whether  these  facts  eztin-^ 
guished  Banee  Kam's  right  of  inheritance  to  his  father's  estate,  ^std 
the  inheritance^  in  consequence,  of  his  son. 

It  is  admitted,  that  the  property  of  which  Deen^lyal  died  pos^ 
sessed  was  all  self-acquired  property. 

It  has  been  held  by  the  Principal  Sudder  Ameen  that,  under 
the  Mit&kshar&  law,  a  grandson  inherits  in  an  equal  degree  with  a 
son^  and  on  the  issue  of  fact  he  is  of  opinion  that  there  is  no  truth 
whatever  in  the  allegation  of  the  defendant  that  the  jdaintiflTs 
father  Banee  Bam  was  expelled  by  bis  father  from  the  paternal 
abode,  and  on  these  findings  be  decrees  to  the  plaintiff  a  moiety  of 
the  estate  of  his  grandfather. 

It  is  at  once  admitted  on  the  part  of  his  pleaders  that,  by  the 
Hind&  law  as  current  in  Bengalj  a  grandson  whose  father  is  dead, 
takes  equally  with  a  son  of  the  grandfather's  self-acquired  property. 
But  it  is  contended  that  the  Bengal  school  and  the  Mit^ksharlC 
school  differ  materially  in  regard  to  the  rights  of  such  grandsons, 
and  that  with  respect  to  them  they  have  no  right  of  inheritance 
while  a  son  exists,  who,  as  conferring  higher  benefits  to  his  deceased 
ahcestors,  has  a  prior  and  superior  right  to  the  inheritance^  and  that 
the  law  books  are  also  clear  that  a  son  is  an  obstruction  to  the  grand- 
son in  the  way  of  his  inheritance. 

We  think  that  there  is  no  warrant  for  this  contention  from  the 
authorities  which  have  been  cited  in  support  of  it 

No  doctrine  of  Mit&kshar6  law  is  better  established  than  this 
that  the  right  of  a  son  as  a  joint  owner  with  his  father  accrues  to 
him  from  the  moment  of  his  birth,  and  that  though  a  father  may 
alienate  bis  personal  estate,  the  son's  right  to  it^  if  it  is  not  alienated, 
is  as  clear  and  undoubted  as  his  right  is  to  the  ancestral  estate.  If 
then  this  is  the  true  principle  of  law,  Banee,  the  son  of  Deen-dyah 
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possessed  undoabtedly  a  joint  interest  with  his  father,  and  had  he 
Hved,  he  would,  with  his  brother,  have  shared  half  and  half  the 
patrimonial  estata 

The  word  "jputtro"  in  the  Hindu  law  books  has  been  construed 
to  mean  not  onlj  a  son,  but  a  son's  son  and  male  issue  to  the  fourth 
generation.  Therefore  there  is  no  force  in  tlie  argument,  that  the 
defendant  being  the  son  of  Deen-dyal  confers  more  benefits  on  his 
departed  ancestors  than  the  plaintiff  who  is  only  Deen-dyal's  grand- 
son, for  both  being  sons  in  the  interpretation  of  Hindti  law^  both 
confer  equal  benefits,  and  both  being  in  the  sense  of  sons^  the' one 
is  not  an  obstruction  to  the  other. 

On  the  issue  of  fact,  we  are  altogether  with  the  Court  below  in 
considering  the  plea  of  Banee's  expulsion  and  separation  from  his 
father^  a  mere  pretext  adopted  for  the  purpose  of  defeating  the  rights 
of  the  plaintifiP  in  this  suit. 

In  this  view  of  the  case,  we  affirm  the  judgment  of  the  Court 
below,  and  dismiss  the  appeal  with  costs. — S.  W.  R  Vol.  I,  page  317. 

Grandsons  of  the  original  acquirer  of  certain  property  instituted 
an  action,  during  the  life  of  the  latter,  against  their  paternal  uncle/ 
for  their  shares  of  the  estate  acquired  by  their  common  ancestor. 
Held,  that  they  were  entitled  to  their  shares,  on  proof  that  the 
original  acquirer  had  relinquished  his  title  to  the  property  in  favor 
of  his  sonSj  and  that  therefore  no  legal  objection  existed  to  the  divi- 
sion of  the  estate  between  the  sons  or  their  representatives.— 
Byram  Singh  and  another  v.  Seeb-suhae  Singh  and  others. — S.  JD. 
iu  Bep.  Vol.  VI,  page  65. 

A  Hindii  dying  possessed  of  real  property,  and  leaving  a  son 
and  grandson,  an  equal  right  descends  to  each,  and  not  to  the  son 
abne. — Duyd^ehunkur  Kaasee-ram  v.  Brij-vullubh  Mootee-chund. 
Bom.  Sel  Rep.  p.  41.— Moriey's  Digest,  Vol.  I,  page  307. 
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Admitted  and  Approved  legal  opinions. 

Hie  son  of  a  Soodra  by  a  female  slaye  mil  inherit  if  Uiere  be  no  other  heirs  down  to 
daugbter's  son. 

Q.  The  eldest  brother  of  a  Soodra  family,  which  consisted  of 
four  brothers  and  a  sUter,  had  one  son  by  a  female  slave  ;  and  the 
sister,  during  the  husband's  absence,  and  while  he  was  residing  iu  a 
foreign  country,  had  a  son  by  a  stranger.  The  other  three  brothers 
died,  leaving  no  heir.  Now  there  are  two  persons,  namely,  the  son 
of  the  eldest  brother,  and  the  son  of  the  sister,  living,  and  each 
claims  the  property.  In  this  case,  on  which  of  these  survivors  will 
the  property  left  by  the  brothers  devolve  ? 

R.  Under  the  circumstances  above  stated,  in  default  of  all 
heirs  down  to  the  daughter's  son,  the  family  being  of  the  Soodra 
tribe,  the  entire  property  will  devolve  on  the  son  begotten  by  the 
elder  brother  on  a  female  slave. 

The  son  of  the  sister  has  no  title  to  the  inheritance. 

The  text  of  Ydjnyavalkya  cited  in  the  Mit4kshar4  : — "Even  a 
son  begotten  by  a  Soodra  on  a  female  slave,  may  take  a  share  by 
the  father's  choice.  But,  if  the  father  be  dead,  the  brethren  should 
make  him  partaker  of  the  moiety  of  a  share  :  and  one  who  has  no 
brothers  may  inherit  the  whole  property,  in  default  of  a  daughter's 
son."* 

Bukhtear  Singh,  versus  Bahadoor  Singh  and  others. 

Zillah  Hooghly,  March  Srd,  1816.— Macn.  H.  L.  Vol.  IT,  Chap. 
I,  case  11. 

*  Accordirg  to  the  Hindiii  law,  the  illegitimate  son  of.  a  Soodra  man  by  a  female 
slave,  or  a  female  slave  of  his  slave,  way  inherit,  but  not  the  illegitimate  child  of  any  of 
the  three  superior  classes.  It  appears  in  this  cise  that  the  parties  are  Soodrag  ;  bat  it  is 
not  distinctly  stated  whether  the  eldest  brother  died  previously  or  subsequently  to  the 
death  of  any  or  all  of  hi&  other  three  brothers,  or  whether  the  woman  on  whom  the 
plaintiff  was  begotten  by  him  was  one  of  the  fifteen  descriptions  of  slaves,  or  was  merely 
a  concubine.  If  the  woman  were  his  slave,  and  the  other  three  brothers  died  before 
the  eldest,  then  the  son  begotten  by  him  on  the  female  slave  would  be  entitled  to  the 
entire  property.  On  the  other  hand,  if  one  or  more  of  the  brothers  died  subsequently 
to  the  death  of  the  eldest  brother,  the  illegitimate  son  would  be  entitled  to  claim  only 
such  portion  ns  belonged  to  his  putative  father,  there  being  no  law  admitting  the  son  of 
a  Soodra  by  a  female  slave  to  share  the  estate  of  collaterals.  If  the  woman  were  not 
his  female  slave,  the  son  begotten  on  her  by  him  would  have  no  right  to  the  inheritance, 
but  only  a  claim  to  maintenance ;  and  under  no  circumstances  could  the  sou  of  the  aister 
begotten  as  above  have  any  right  to  succeed  to  his  mother's  brothers. 
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The  illagitimaU  boh  of  •  peraon  belooging  to  ono  of  the  regenerate  tribes  i«  entitled  to 
maintenance  only. 

Q.  A  Rajpoot  died,  leaviug  a  Tvidow  and  a  concubine  of  the 
Aheer  tribe,  by  whom  be  had  four  sons ;  and  on  his  death,  his  widow 
performed  all  the  exequial  ceremonies  necessary  on  the  occasion. 
In  this  case,  are  the  sons  and  their  mother  entitled  to  any  proportion 
of  the  property  left  by  the  deceased  owner ;  and  if  so,  to  what  portion 
is  each  of  the  survivors  entitled  ? 

B.  Under  the  circumstances  stated,  the  entire  property  left 
by  the  deceased,  excepting  such  ornaments  and  clothes  as  were  worn 
by  the  concubine  and  her  sons,  will  devolve  on  the  widow.  The 
concubine  and  her  sons  have  no  right  to  share  such  property,  but 
they  are  entitled  to  maintenance.  This  opinion  is  conformable  to 
Menu,  the  Mitdkshard,  Vivdda-i'Otndkara,  Vivada-chintdmanh 
and  other  authorities. 

Authointies. 

The  text  of  Vrihaspati,  cited  in  the  Vivada-ratnakara  and 
other  authorities :  *'  The  virtuous  and  obedient  son  born  of  a  Soodra 
woman  unto  a  man  who  leaves  no  legitimate  offspring,  shall  take 
B,  provision  far  his  maintenance,  and  the  kinsmen  shall  inherit  the 
remainder  of  the  estate.'' 

''This  relates  to  the  son  of  a  woman  not  lawfully  married." 
The  Vivdda'ra>tndkara  and  Vivddorchintdmani. 

'*  Even  a  son  begotten  by  a  Soodra  on  a  female  slave,  may  take 
a  share  by  the  father's  choice."  "  From  the  mention  of  a  Soodra 
in  this  place,  it  follows  that  the  son  begotten  by  a  man  of  a  rege- 
nerate tribe  on  a  female  slave,  does  not  obtain  a  share  even  by  the 
father^s  choice,  nor  the  whole  estate  after  his  demise.  But,  if  he  be 
docile,  he  receives  a  simple  maintenance." — Mitakshari. 

Ootama: — **  A  son  by  a  Soodra  woman,  born  unto  a  man  who 
leaves  no  legitimate  offspring,  shall,  if  he  be  strictly  obedient  like 
a  pupil,  receive  a  provision  for  his  maintenance." 

''  The  son  begotten  on  a  Soodra  woman  not  lawfully  married, 
by  a  man  belonging  to  one  of  the  three  first  classes,  who  leaves  no 
son  by  a  woman  of  twice-born  class,  shall  receive  a  provision 
for  his  maintenance,  that  is,  some  trifle,  as  a  stock  whereon  be  may 
earn  a  livelihood  by  agriculture  or  the  like. — The  Vivdda-ratiyikara. 
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Zillah  Bhaugulpare,  July  I7th,  1824.— Macn.  H.  L.  Vol.  II, 
Chap.  VII,  Case  xii. 


A  aon's  son  ehares  equally  with  aona.  . 

Q.  A  person  had  four  sons,  one  of  whom  died  before  hiin, 
leaving  a  son ;  and  shortly  after  his  sou's  death,  the  original  proprie* 
tor  died.  There  are  now  surviving  his  three  sons  and  a  grandsoD. 
In  this  case,  is  the  grandson  entitled  to  inherit  from  his  grand- 
father. 

R  The  son's  son  will  equally  share  with  his  paternal  uncles, 
though  his  father  died  before  his  grandfather. 

Authorities. 

To  this  effect  TdjnyavaUcya  says :  "  The  ownership  of  father 
and  son  is  the  same  in  land  which  was  acquired  by  his  father^  or  in 
a  corody,  or  in  chattels.*' 

Kdtydyana  thus  declares:  '' Should  a  son  die  before  partition, 
his  share  shall  be  allotted  to  his  son,  provided'  he  had  received  no 
fortuoe  from  his  grandfather,  that  son's  son  shall  receive  his  father's 
share  from  his  uncle,  or  from  his  uncle's  son :  and  the  same  propor^ 
tionate  share  shall  be  allotted  to  all  the  brothers,  according  to  law/' 

According  to  the  above  authorities,  if  a  son  die  previously  to 
partition,  his  son  is  entitled  to  his  father's  portion. 

ZUlah  BareiUy,  January  I9tk,  1821.— Macn.  H.  L.  Vol.  II, 
Chap.  I,  Case  vi. 

Sons*  BonB  whooe  fathers  are  miBsiog,  inherit  equally  with  bodi. 

Q.  A  person  died  leaving  seven  sons,  four  of  whom,  after  a 
lapse  of  time,  were  missing,  and  the  remaining  three  took  possession 
of  the  paternal  estate,  confiding  the  management  of  it  to  one  of 
their  number.  In  this  case,  will  the  property  of  the  deceased 
devolve  on  his  three  sons  and  the  missing  sons'  sons  ? 

B.  The  deceased  proprietor's  grandsons,  whose  fathers  are  miss- 
ing,  are  entitled  to  share  the  property  with  his  sons  according  to 
their  fathers'  shares.  From  the  circumstance  of  the  management 
being  confided  to  one  of  them,  the  right  of  the  others  cannot  be 
divested.    This  opinion  is  conformable  to  law. 
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When  the  father  is  dead,"  &c.     {Ddyobhdga,  page  9). 

'' Amoug  the  issue  of  different  fathers^  the  allotment  of  shares 
is  according  to  the  fathers." 

"  And  the  dissipation  of  their  hereditaiy  maintenance  is  ceu- 
sured/* 

Zillah  Shahahad,  June  mh,  1804.— Macn.  H.  L.  Vol,  II, 
Chap.  I,  Case  vii. 


OmndBoiM  in  the  male  line  whoee  fsXhvt  is  dead,  and  great^gFandsana  whoae  father  and 
grandfather  are  dead,  ehaxe  with  sons,  and  inherit  per  Btirpet,  not  per  capita, 

Q.  A  landed  proprietor  had  two  sons.  Of  these,  one  died, 
leaving  four  sons^  of  whom  two  are  living,  and  the  other  two  dead, 
leaving  their  sons.  In  this  case^  to  what  proportion  of  the  iands  is 
each  entitled  ? 

R  Supposing  the  person  in  question  to  have  died,  leaving 
some  landed  property,  and  two  sods,  and,  of  the  two  sons,  one  to 
have  died,  leaving  four  sons,  of  whom  two  have  since  died,  and  the 
other  two  are  living,  then  the  property  left  by  the  original  proprie- 
tor should  be  made  into  two  shares,  of  which  one  will  devolve  on  his 
son,  and  the  remaining  one  will  be  subdivided  into  four  parts,  of 
which  two  will  go  to  the  two  surviving  grandsons,  and  the  other  two 
portions  to  the  heirs  of  the  two  deceased  grandsons.  If,  of  the 
deceased  grandsons,  one  had  many  sons,  and  the  other  had  less  in 
number,  they  will,  in  that  case,  take  their  fathers'  respective  shares, 
and  divide  them,  according  to  the  numbers  of  the  brothers  among 
themselves.  This  opinion  is  conformable  to  the  Ddya^bhdga, 
J)dy(irir(mia^aangTahai  and  MUdkahari, 

Authimties. — '*  Among  the  issue  of  different  fathers,  the  allot- 
inent  of  shares  is  aocording  to  the  fathers/' 

"If  unseparated  brothers  die,  leaving  male  issue,  and  the 
number  of  sons  be  unequal,  one  having  two  sons,  another,  three ; 
and  a  thiid,  four ;  the  two  receive  a  single  share  in  right  of  their 
father,  the  other  three  take  one  share  appertaining  to  their  father ; 
the  xemaining  four  similarly  obtain  one  share  due  to  their  father. 
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So,  if  some  of  the  sods  be  livisg,  and  some  have  died  leaving  male 
issue,  the  same  method  should  be  observed ;  the  surviving  sons  take 
their  own  allotments,  and  the  sons  of  their  deceased  brothers  receive 
the  shares  of  their  own  fathers  respectively.  Such  is  the  adjustment 
prescribed  by  the  text."* — Mitfikshar^. 

Calcutta   Court  of  Appeal. — Macn.  HL  L.  Vol.  II,  Chap.  I, 
Case  viii. 


Besponsa  prudentum. 
ZiLLA  OF  Darapoorah. — February  3,  1807. 

COOPATRA-VADOO,  V.   SUNJALATRA-VADOO. 

The  plaintiff  is  the  legitimate  son  of  one  Condatatra-radoo. 
The  defendant  is  his  son  by  a  woman  whom  he  kept.  The  father 
being  dead,  what  becomes  of  his  property  ? 

Anauuer. — It  is  his  son's  by  his  lawful  wife,  to  the  exclusion  of 
the  defendant,  subject  to  any  gift  that  may  have  been  made  by  the 
deceased  in  his  life-time ;  and  this  not  in  fraud  of  the  rights  of  the 
plaintiff,  as  his  legitimate  son. 

(Signed)    S.  Sunkara,  Saslree. 

Remarks. 

See  Mitaksh.  on  Inh.  Ch.  I,  Sect,  xii ; — and  Dig.  Vol.  Ill, 
page  223.  C. 

The  son  is  interested  in  his  father's  property,  nor  can  any  inci- 
dent of  birth  deprive  him  of  this  inherent  right 

With  respect  to  Soodrae,  ( all  the  tribes  of  which  are,  in  law, 
nearly  equal,)  I  am  ^inclined  to  think  that  sons,  of  whatever  des- 
cription, are  entitled  to  equal  shares.  EL 

In  this  case,  I  think  the  legitimate  son  is  the  sole  heir  to  his 
deceased  father^s  estate :  nor  do  I  believe  the  Hindti  law,  in  any 
case,  except  in  the  instance  of  a  Soodra'a  son  by  a  female  slave, 
recognises  the  heritable  right  of  illegitimate  children.  The  first  in 
the  serie  sof  heirs  is  male  issue  (Pvdtra).  But  whom  does  the  law  in- 
clude in  this  term  ?    To  this  I  should  reply,  1.    The  real  legitimate 
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son.  2.  Next,  son  of  the  son,  or  of  the  son's  sod.  3.  The 
Putra-pratinidhi,  or  substitute  son.  Again,  of  the  Putra-prati- 
nidhi,  by  the  ancient  law,  eleven  descriptions  are  recognized ;  and 
of  these  the  Pannarbhava,  or  son  of  the  twice-married  woman 
alone  might,  in  some  instances,  be  regarded  as  ''  a  natural  son,"  in 
one  acceptation  of  the  term.  But,  in  the  present  age,  of  the  eleven 
subsidiary  sons,  the  adopted  son  of  the  two  descriptions  technically 
called  DaJttaka,  or  the  son  given,  and  KHtrinia,  or  the  son  made, 
is  alone  approved  by  the  law  and  general  practice.  What  constitutes 
a  legal  adoption,  is  a  question  involving  many  considerations,  and 
which  will  not  be  here  relevant.  S. 

Stra.    H.  L.  Vol.  II,  ( 2nd  Ed. )  p.  65. 


Madras  Sudder  Ajdawlut. 

Q.     Has  an  illegitimate  son  any,  and  what,  hereditary  right  ? 

A.  His  father  may  settle  a  share  upon  him,  if  he  make  parti- 
tion in  his  life  (!)•  On  the  death  of  the  father,  without  partition, 
he  takes  with  his  legitimate  brothers,  a  half  share  (2).  If  none, 
he  is  entitled  to  a  share  equal  to  that  of  a  grandson,  by  a  daughter. 

Remarks. 

(1)  See  Mit.  on  Inh.  ch.  I,  sect,  xii,  §  1  and  2. 

(2)  Provided  the  father  do  not  belong  to  one  of  the  three 
higher  tribes,  for  this  rule  is  restricted  to  the  Soodra,     3  Dig.  1431 

Stra.  H.  L.  Vol.  II,  ( 2nd  Ed.)  p.  70. 


Madras  Sudder  Adawlut. 

Has  the  son  of  a  Brahmin,  begotten  on  a  Soodra  woman,  any, 
and  what,  claim  on  the  estate  of  his  father  ? 

Answer.— To  the  extent  of  food  and  raiment. 

Remarks. 

Provided  he  be  of  good  conduct,  and,  as  expressed  in  the  Mit&k- 
shard,  (Ch.  I,  Sect.  xii.  3,)  docile.  C. 

Vol.  IL  29 
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The  Court  would  presume  the  natural  bod  qualified  to  receiye 
xuainteDance^  unless  the  opposite 'party  could  shew  what,  in  the 
contemplation  of  the  law,  is  a  legal  disqualification.  S. 

Stra     H.  L.  Vol.  II,  (Second  Ed.)  p.  71. 


ZiLLAH  OF  ViZAGAPATAM.— Jkfay  8,  1804. 

A  man  having  an  illegitimate  son,  whom  he  had  educated  and 
married,  had  afterwards  children  born  in  wedlock ;  and  conceiving 
an  aversion  to  the  former,  he  turned  him  out  of  his  house,  denying 
his  having  any  claim  upon  him.  The  case  being  referred  to  the 
Pundit  of  the  Court,  his  opinion  was,  that  the  son  in  question  being 
neither  Daita  nor  Auraaa,  (  neither  adopted  nor  legitimate,)  and  no 
other  being  inheritable  in  the  Cali  age,  he  could  enforce  no  claim 
on  the  property  of  his  putative  father ;  that  it  was  nevertheless  com- 
petent to  the  latter,  if  he  thought  proper,  to  admit  him  to  a  share, 
and  this  without  the  consent  of  his  legitimate  issue ;  and  that,  pro- 
vided he  was  free  from  vice,  he  could  not,  without  violating  the 
Sastras,  refuse  him  food  and  raiment. 

Remarks. 

Issue  by  a  concubine  is  described  in  the  law  as  son  by  a  female 
slave,  or  by  a  Soodra  woman.  If  the  father  were  a  Soodra,  he 
might  have  allotted  a  share  to  his  illegitimate  son.  Mit  on  loh. 
Ch.  I,  Sect.  xii.  And  the  obligation  of  affording  him  the  means 
of  subsistence  is  declared  in  passages  quoted  in  Jagan-natha'a 
Digeat.  Vol.  Ill,  p.  170.  C. 

The  Auraaa  pvMra  ( literally,  son  of  the  breast )  is  described 
as  the  son  begotten  by  a  man  on  liis  lawfully  wedded  wife.  Is  a 
OdndJiarva  marriage  legal,  or  illegal?  If  legal,  the  oflFspring  of 
such  a  marriage  would  be  legitimate ;  and,  no  doubt,  the  right  of 
succession  would  arise.  S. 

Stra.    H.  L.  Vol.  II,  ( 2nd  Ed. )  p.  68. 
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OHAPTEB  n. 

WIDOW'S    SUCCESSION,    Ac. 


Calcutta   Sudder   Dewanky   Adawlut, 

Present : 

H.  Colebrooke  and  J.  Fombelle,  Judges. 

NuND  KoowuR,  Appellant, 
Tootee  Singh  and  XJhlad  Singh,  Respondents. 

By  ihe  Hindtl  Law,  aa  current  in  the  Weet,  a  widow  does  nob  inherit  the  property  of 
her  husband,  when  held  in  co-parcenary,  but  only  when  held  in  severalty.  In  the 
former  case,  she  is  only  entitled  to  maintenance  out  of  it. 

After  the  death  of  Ujeet  Singh,  Jhuboo  Koowur  succeeded  to 
his  share,  and  after  Kehur  Singh's  death,  Kurum  Eoowur  took 
possession  of  his  share  of  the  estate  of  their  father,  Eishen  Singh. 
On  the  denaise  of  the  latter,  Nund  Koowur  sued  for  the  whole 
estate,  as  the  widow  of  the  only  male  descendant  of  Kishen  Singh. 
XJhlad  Singh  and  Tootee  Singh  claimed  the  respective  shares  of 
their  maternal  grandfathers,  Ujeet  Singh,  and  Eehur  Singh,  as  their 
heirs  at  law.  On  the  13th  of  March  1813,  Mr.  H.  Colebrooke  put 
the  following  questions  to  the  Pundits  of  the  Sudder  Dewanny 
Adwalut : — 

Q.  1.  "  If  Kehur  Singh  and  Ujeet  Singh  had  held,  in  co-par- 
cenary, the  estate  which  they  inherited  from  their  father,  Kishen 
Singh,  to  whom  would  it  go  after  the  death  of  their  widows; 
whether  to  the  wife  of  a  son  who  died  before  them,  to  a  surviving 
daughter,  to  the  sons  of  their  deceased  daughters,  or  to  their  Swa- 
gotra  V 

Q.  2.    ''  If  they  had  held  the  estate  in  severalty,  and  ilot  in  co- 
parcenary, who  would  inherit?" 

Answer  to  question  1.  If  the  estate  had  been  held  by  the 
brothers  jointly,  then,  on  the  death  of  Ujeet  Singh,  his  interest  would 
have  devolved  t)n  his  brother,  Kehur  Singh,  and  not  on  his  widow, 
Jhuboo  Koowur.    On  this  supposition^  then,  Kishen  Singh's  estate 
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would  have  come  entire  to  Kebur  Singh ;  and  after  his  death,  and  the 
demise  of  his  widow,  his  daughter,  Gyan  Koowur,  would  be  entitled 
to  the  whole,  to  the  exclusion  of  all  other  claimants.  Nund 
Koowur  the  son's  childless  widow,  is  only  entitled  to  maintenance 
out  of  the  estate. 

Authorities. 

The  text  of  Nareda,  quoted  in  the  Mitdkshard,  Virormitrodya^ 
Vyavahdra  Mddhava,  Vyavahdra  Mayiiklia,  Vivida  Tantava,  and 
others.  "Among  brothers,  if  any  one  die  without  issue,  or  enter 
a  religious  order,  let  the  rest  of  the  brethren  divide  his  wealth, 
except  the  wife^s  separate  property."* 

Mitikshara. — "If  the  husband  die,  either  unseparated  from 
his  co-parceners,  or  re-united  with  them,  his  widow  has  no  right  to 
the  succession. ""f 

The  text  of  Ndreda,  and  others,  quoted  in  the  Vir-miivodaya. 
"  If  sons  have  lived  unseparated,  or  have  re-united,  the  childless 
widow  of  one  of  them,  though  chaste,  is  entitled  only  to  her  mainte- 
nance." 

The  text  of  Vrihaspati,  quoted  in  the  Mitdkahard,  Vir-mitro^ 
daya,  Vivdda  Tdntava,  and  other  treatises.  ''  As  a  son,  so  does 
the  daughter  of  a  man  proceed  from  his  several  limbs.  How  then 
should  any  other  person  take  the  father^s  wealth  Q 

Answer  to  question  2.  If  Ujeet  Singh  and  Eehur  Singh  held 
the  estate  in  severalty,  the  share  of  the  former  will  go,  on  his  deatb> 
to  his  widow,  Jhuboo  Koowur,  and  after  her  death  to  Sooghee§ 
Singh  and  Uhlad  Singh  equally. 

On  the  demise  of  Kehur  Singh,  and  of  his  widow,  their  daugh- 
ter, Gyan  Koowur,  will  inherit  the  whole  of  his  share,  and  Nund 
Koowur  will  only  be  entitled  to  maintenance  out  of  that  share. 

Aut?ioHty, 

The  text  of  Ydjnyavalkya,  quoted  in  the  Mitakshari  &c.  ^  The 
wife,  and  the  daughters  also,  &c.^  are  heirs  in  succession  to  the  estate 
of  one  who  departed  for  heaven,  leaving  no  male  issue."|I 

*  Vide  Colebrooke's  Mit^kshard,  Ch.  II,  Sec.  I,  para  7,  p.  820. 

t  Ibid,  Ch.  II,  Sec.  I,  para  19,  p.  831.  t^  Ibid,  Ch.  I(,  Sec.  2,  para  2,  p.  341, 

§  Sic  in  orig.  Q  Vide  Colebrooke's  Miti&shat  (i,  Cli«  II,  Sec  I,  pwra  2,  p.  324, 
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MiUkshari,  and  other  treatises.-—^'  When  a  man,  >vho  \Yas  se- 
parated from  his  co-heirs  and  not  re-united  with  them,  dies  leaving 
no  male  issue,  his  ividow,  [  if  chaste,]  takes  the  estate  .in  the  first 
instance."* 

The  Court  ( present  H.  Colebrooke  and  J.  Fombelle )  were  of 
opinion,  that  the  uncontested  possession  which  Jhuboo  Koowur  had 
held  of  the  estate  of  her  deceased  husband  for  many  years,  was 
proof  of  the  property  having  been  separated ;  and  therfore  passed  a 
decree,  agreeably  with  the  Vyavasthd,  awarding  Ujeet  Singh's  share 
to  his  heirs,  Sooghee  Singh  and  XJhlad  Singh,  and  Kehur  Singh's 
portion  to  his  daughter,  Gyan  Koowur,— S.  D.  A,  Rep.  Vol.  IV, 
p.  330.  (New  Ed.)  p.  420.t 

By  the  laws  as  current  in  the  West,  a  widow  succeeds  to  the 
inheritance  of  her  husband,  living  separate  from  his  ancestral  family, 
in  default  of  sons,  grandsons  and  great-grandsons. — Raj  Koomar 
Biasessur  Koomar  Singh  v.  Mvssummat  Sookh  Nundun  Kooer.'^ 
S.  D.  A.  Bep.  Vol.  VII,  p.  87. 

If  two  brothers  be  dis-united,  and  one  of  them  die  leaving  a 
widow^  but  no  children,  the  property  of  the  deceased  goes  to  the 
widow, — Muaaummat  Ooolab  v.  Muaaummat  Phool. — Borr.  Rep. 
Vol  I,  p.  154.     Mori.  Dig.  Vol.  I,  p.  818. 

By  the  law  as  current  in  Behar,  the  grandson  of  a  paternal 
uncle  is  excluded  by  a  brother's  son,  and  on  the  brother's  son's  death, 
by  his  widow,  if  the  family  were  divided. — Muasummat  Deepoo  v. 
Qov/ree  Sunhr.—S.  D.  A.  Kep.  Vol.  Ill,  p.  310  (New  Ed.  p.  410). 

A  Hindd  widow's  right  to  succeed  to  her  husband's  ancestral 
undivided  property  is  only  as  his  immediate  heir. 

A  Hindfi  widow  can  only  inherit  family  property  where  there 
has  been  a  partition  among  the  co-parceners  of  whom  her  husband 
was  one,  or  where  the  whole  property  has  vested  in  her  husband  by 
the  death  of'  all  the  other  co-parceners. 

*  Colebrooke**  MiULkshar^  Ch.  II,  Sec.  i  pan  80,  p.  886. 

t  Thifl  case  ought  to  have  been  placed  in  Vol.  II,  of  the  Select  Reports,  but  not  hav- 
ing been  bo,  it  has  l^n  inserted,  by  way  of  Foot  Note,  under  the  case  '*  Mussummat  Gyan 
Koonwur  y.  Dook-hum  Singh  and  Debee  Dutt"  ( to  be  found  in  daughter's  suocessiou  of 
the  present  work ),  and  in  so  doing  the  Reporter,  Sir  W.  Macnaghten,  aaya :  "  This  case 
was  not  reported  in  its  place.  As  it  in  some  measure  affects  this  (i.  e.,  above)  suit,  and 
is  in  itfloif  reouurkable,  a  brief  abstract  of  it  is  subjoined." 
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A  widow  of  an  undivided  Hindti  who  leaves  a  co-parcener  bim 
surviving,  has,  like  the  widow  of  a  divided  Hindfi  who  leaves  male 
issue^  merely  a  right  to  maintenance. 

Where,  therefore,  a  widow  sued  for  a  Pdlayappattu  as  heir  to 
the  surviving  brother  of  her  husband  : — Held,  that  the  suit  must 
be  dismissed. — Peddamuttu  Viramani,  Appellant  v.  Appu  Rau 
and  others,  Respondents. — Mad.  H.  C.  Rep.  Vol.  II,  p.  117- 

A  Hindti  widow,  whether  childless  or  not^  stands  next  in  the 
order  of  succession  on  failure  of  male  issue. 

Daughters  can  succeed  only  on  failure  of  widows. 

Where  A  had  two  wives,  B  and  C,  and  B  predeceased  A^  leav- 
ing three  daughters,  and  C  survived  A  and  was  childless  i-^Held, 
that  C  succeeded  to  A's  property  in  preference  to  the  three  daugh- 
ters.— Perammdl,  Appellant  v.  Venkatammal,  Respondent. — Mad. 
H.  C.  Rep.  Vol.  I,  p.  223. 

By  the  law  as  current  in  Mithild,  where  there  are  no  sons,  a 
widow  inherits,  during  her  life,  property  which  belonged  solely  to 
her  husband,  but  without  power  of  alienating  it — JUussummat 
Lalchee  Coonwur  v.  S?ieo  Persad  Singh  and  others. — S.  D.  A.  Rep. 
Vol.  VII,  p.  22. 

A  childless  Hindii  widow  takes  both  the  real  and  personal 
estate  of  her  deceased  husband  he  leaving  no  male  issue. — Ravee 
Bhudr  Sheo  Bhudr  v.  Roop  Shunker  Shunkerjee. — ^Borr.  Rep.  Vol 
II,  p.  656.    Mori.  Dig.  Vol.  I,  p.  312. 

A  Hindd  dying,  and  leaving  a  widow  and  a  daughter  by  a 
former  marriage,  the  widow  ( the  step-mother )  inherits  the  estate, 
to  the  exclusion  of  the  step-daughter ;  but  the  latter  being  next  in 
succession,  the  step-mother  cannot  sell  or  alienate  the  property. 
Ounga  v.  Jeevee. — Bon:.  Rep.  Vol.  I,  p.  384. 

A  Hindti  widow  is  entitled  to  the  accumulations  of  the  income 
from  her  husband^s  estate.  Panna-lall  Seal  v.  Srimati  Bama-sun' 
darC  Dd8i.—K  L.  R.  Vol.  VI,  p.  732. 

If  a  son  die  before  his  father,  the  father's  wife  will  succeed  on 
bis  death,  in  preference  to  the  son's  widow ;  but  if  the  father  died 
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first,  thea  the  sou's  wife  is  heiress  on  her  husband's  death,  and  the 
mother-in-law  gets  only  a  maintenance, — Ram-koonwur  v.  Ummur. 
Borr.  Kep.  Vol.  I,  p.  415.— Mori.  Dig.  Vol.  I,  p.  315. 

Ancestral  property  of  an  undivided  family  having  descended  to 
an  adopted  son,  will  go,  on  his  death,  to  his  widow,  and  the  widow 
of  his  adoptive  father  has  no  claim  to  share  in  the  estate. — Vencata 
Soobummal  v.  VencummaL — Case  12  of  1818.  Mad.  Dec.  Vol.  I, 
p.  210.  Mori.  Dig.  Vol.  I,  p.  315. 

MussuMMAT  JoaAON  EoowuR,  Appellant, 
versvs 
CHOWDHREE  DOOSHT-DOW0N  SiNGH,  MtTSSUMMAT  SOORJA  KOONWUR 
and  others,  Respondents. 

The  Judge  of  Zillah  Tirhoot  gave  judgment  to  the  following 
efiect: — "It  is  clear  from  the  plaintiff's  own  admission  that  her 
husband  Opender  Singh  died  before  his  brother  Ooda  Singh ;  there 
is  no  proof  on  the  part  of  the  plaintiff  that  the  property  of  the  two 
brothers  Opender  Singh  and  Ooda  Singh  was  ever  divided  between 
them,  and  in  the  absence  of  such  it  must  be  presumed  that  no  divi- 
sion ever  took  place  ;  such  being  the  case,  Ooda  Singh,  according  to 
the  law  as  current  in  Mithila,  which  in  such  cases  regulates  the 
succession,  succeeded  to  his  brother  on  the  death  of  the  latter.  On 
the  death  of  Ooda  Singh  his  widow  will  inherit  for  her  life-time, 
and  the  plaintiff  Joraon  Koonwur  is  entitled  only  to  maintenance. 
The  deed  of  adjustment  executed  between  the  plaintiff  and  the  widow 
of  Ooda  Singh,  which  has  been  pleaded  by  the  plaintiff,  is  clearly 
illegal  on  both  sides :  on  that  of  the  plaintiff,  as  she  was  entitled  only 
to  a  maintenance,  and  on  that  of  Soorja  Koonwur,  as  she  held  only  a 
life-interest'in  the  property.  The  plaintiff's  claim  must  be  dismissed." 

On  appeal  to  the  Sudder  Dewanny  Adawlut,  that  Court  (present : 
Dv  C.  Smyth,  Esq.)  Gonfirmed  the  decision  of  the  Zillah  Judge. — Sel. 
S.  D.  A.  Kep.  Vol.  VII,  p.  26  (New  Ed.  p.  30). 
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Calcutta  H.  C.  A.^The  29th  of  June  1867. 

Present : 

The  Hon^ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  tbe 
Hon^ble  L.  S.  Jackson,  Judge. 

Lalla  Moha-beeb  Pershad  and  others  (  Defendants  )  Appellants, 

versus 
MussuMAT  KUNDUN  KoowAR  (  Plaintiff)  Respondent. 

The  Jains  are  goYemed  by  the  Hindti  Law  of  Inheritance  applicable  in  that  part  of  the 

country  in  which  the  property  is  situate. 
An  actual  partition  by  metes  and  bounds  is  not  necessary  to  render  a  division  of  undi- 

Tided  property  complete. 
According  to  Hindi!  Law  there  is  a  co-parcenership  between  the  different  members  of  a 

united  family,  and  suryivorship  follows  upon  it. 
The  widow  would  take  the  inheritance  of  her  husband  if  he  at  the  time  of  his  death 

had  been  separate  in  estate. 

Peacock,  C.  J, — This  is  a  suit  brought  by  Mussnmat  Kundon 
Koowar  as  widow  and  heiress  of  Lalla  Moueerut  Doss  for  a  declara- 
tion of  right  and  inheritance,  and  for  the  recovery  of  possession  of 
certain  property  according  to  the  shares  specified  in  an  ikrdr-namah 
dated  the  30th  of  October  1857,  and  also  of  a  share  in  Mouzah 
Shaha-pore,  Puttee  Shaha-pore. 

The  property  is  situate  in  a  district  subject  to  the  Mit^shaiii 
Law  of  Inheritance,  but  the  family  are  Jains. 

It  is  contended  by  the  appellants  that  the  plaintiff,  as  widow 
of  Moneerut  Doss,  is  not  entitled  to  succeed  to  his  share^  as  at  the 
time  of  his  death  he  was  joint  in  estate  with  his  cousins,  and  that 
the  lands  were  situate  in  a  District  in  which  the  Mit&kshar&  Law 
prevails. 

On  the  other  hand,  it  was  contended,— ^8^,  that  the  family  were 
Jains,  and  therefore  not  subject  to  the  Mitdkshai'&;  and,  secondly, 
that  the  plaintiff's  husband  was  not  joint  in  estate,  and  that,  conse- 
quently^ even,  according  to  the  Mit£kshar£  Law,  the  plaintiff  was 
entitled  to  succeed  in  her  suit. 

Several  issues  were  laid  down  in  the  cause,  the  most  important 
of  which  were  the  Ist,  2nd,  Srd,  4th,  and  5th,  which  raised  the  two 
points  above-mentioned. 
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Tlie  case  was  tried  before  the  Principal  Sudd^  Airieen,  who, 
upon  the  aathority  of  a  Bywasta  given  in  1863  by  the  Pundit  of 
the  High  Court  in  another  case,  held  that  the  plaintiff  was  entitled 
to  inherit  her  husband's  share  whether  the  property  were  joint  or 
separate,  and,  secondly,  that  the  plaintiffs  husband  as  regards  the 
property  in  question  was  separate.  He  consequently  gave  a  decree 
in  favor  of  the  plaintiff.  From  this  decree  some  of  the  defendants 
have  appealed. 

The  Bywasta  relied  on  was  given  by  the  Pundit  of  the  late 
Sudder  Court.  The  Pundit  on  that  occasion  referred  to  Gautama 
Sankitd,  and  certain  books  said  to  be  of  authority  among  the  Jains ; 
but  the  books  were  referred  to  generally,  and  no  reference  was  made 
to  any  particular  passage. 

The  authority  of  Gautaina  is  quoted  in  the  Mitakshar&,  Chap- 
ter II,  Section  i,  Verse  8,  and  of  itself  is  no  sufficient  authority  in 
support  of  the  doctrine  for  which  it  is  cited ;  for  the  author  of  the 
Mit4kshar&,  aft^r  quoting  the  authority  of  Gautania  in  the  Verse 
above  cited,  shows  in  a  subsequent  Verse  19,  that  the  widow  does 
not  take  when  the  husband  is  unsepai*ated. 

In  verse  30  the  conclusion  is  arrived  at  from  the  arguments  in 
the  previous  Sections,  and  it  is  there  said : — "  Therefore  the  right 
interpretation  is  this  :  'When  a  man,  who  was  separated  from  his 
co-heirs  and  not  re-united  with  them,  dies  leaving  no  male  isikue, 
his  widow  ( if  chaste  )  takes  the  estate  in  the  first  instance.' " 

The  learned  Counsel  for  the  plaintiff,  respondent,  have  not  been 
able  to  refer  us  to  any  authority  in  support  of  their  argument  that> 
amongst  the  Jains,  a  widow  is  entitled  to  inherit,  whether  the  hus- 
band is  separated  or  not. 

In  the  absence  of  evidence  to  prove  that  the  rules  of  Inheri- 
tance of  the  Jains  are  not  the  same  as  those  of  the  orthodox  Hindfis, 
we  cannot  say  that  the  Jains  are  not  governed  by  the  Hindu  law  of 
Inheritance  applicable  in  that  part  of  the  country  in  which  the  pro- 
perty is  situate,  viz,,  the  Ddya-bhdga  in  Lower  Bengal  generally,  the 
Mitiksharfi  in  the  Mitikshari  Districts,  and  the  Maithila  in  the 
Mithild  country. 

If  the  membets  of  a  particular  sect  of  Hindfis  claim  to  be  gov- 
erned by  a  particular  law,  and  not  by  the  ordinary  Hind6  Law 
applicable  to  the  District  generally,  we  think  it  is  for  them  to  prove 
Vol,  II  30 
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clearly  as  a  matter  of  fact,  by  Pundits,  or  other  persons  acquainted 
with  their  usages,  by  what  other  rules  their  rights  of  inheritance 
are  regulated.  It  was  for  the  respondent  in  this  case,  as  it  was  ia 
the  SKiva-gunga  case,  to  show  (if  her  case  depended  upon  it)  that 
the  property  did  not  descend  according  to  the  usual  course  of  Hindu 
Law  prevailing  in  the  district.   (See  9  Moore^s  Indian  Appeals^  608). 

The  Bywaata  produced  in  evidence  was  not  acted  upon  in  the 
case  in  which  it  was  given.  It  is  very  unsatisfactory,  and  it  is  not 
shown  that  the  Pundit  had  any  peculiar  knowledge  of  the  usages 
of  Jains  in  respect  of  Inheritance,  or  that  they  are  not  governed  by 
the  general  law  which  is  binding  upon  other  Hindis.  He  does  not 
state  why  the  rules  laid  down  in  general  terms  by  Oautama  as  to  a 
widow's  right  of  inheritance  to  be  applicable  to  the  Jcdns.  whether 
the  husband  was  separate  or  not,  notwithstanding  it  has  been  shown 
by  verse  30,  Chapter  11,^  Section  1,  of  the  Mitikshari  that  it  k  ap- 
plicable only  when  the  husband  was  separate  in  estate. 

We  are  of  opinion  that  the  Bywaata  does  not  contain  a  correct 
exposition  of  the  law  and  that  it  cannot  be  acted  upon  as  an  autho- 
rity, and  that  in  that  part  of  the  country  in  which  the  Mit&kshara 
prevails,  the  Jains,  like  other  Hindiis,  are  bound  by  that  reading  of 
the  law. 

We  do  not,  therefore,  concur  with  the  Principal  Sudder  Ameen 
so  far  as  his  decision  relates  to  the  Srd  issue. 

The  question,  then,  arises  whether  the  family  was  undivided  or 
divided  in  estate  in  respect  of  the  property  which  is  the  subject  of 
this  action. 

The  question  has  been  very  recently  considered  and  decided  by 
the  Privy  Council  in  an  Appeal  from  Madras — ^Appovier  v.  Bamsubba 
Aiyan  and  others.  The  judgment  was  pronounced  on  the  17th  of 
November  1866,  though  I  believe  the  case  has  not  yet  been  pub- 
lished in  any  of  the  regular  reports."'^ 

That  case  appears  to  be  so  very  similar  to  the  present,  that  I 
cannot  do  better  than  read  the  following  extract  from  that  judg- 
ment 

The  Lords  of  the  Judicial  Committee  of  the  Privy  Council 
say  i' — 

•  fc>ince  published  :  See  .W»  R.  Vol.  VIII,  P.  C.  ^.  1. 
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**  According  to  the  true  Dobiou  of  an  undivided  family  in  Hindoo 
loLvr,  no  individual  member  of  that  family,  whilst  it  remains  undivid* 
ed,  can  predecate  of  the  joint  undivided  pix)perty,  that  he,  that  parti- 
cular member,  has  a  definite  share.  Mo  individual  member  of  an 
undivided  family  can  go  to  the  place  of  the  receipt  of  i^uts,  and 
claim  to  take  from  the  collector  or  bailiff  of  the  rents  a  certain  defi* 
Bite  share.  The  proceeds  of  the  undivided  property  must  be  brought, 
according  to  the  theory  of  an  undivided  family,  to  the  common  chest 
or  purse,  and  dealt  with  according  to  the  modes  of  enjoyment  of 
the  members  of  an  undivided  family.  But  when  the  members  of  au 
undivided  family  agree  among  themselves  with  legard  to  particular 
property,  that  it  shall  thenceforth  be  the  subject  of  ownership  in 
certain  defined  shares,  then  the  character  of  undivided  property 
and  joiBt  enjoyment  is  taken  away  from  the  subject  matter  so  agreed 
to  be  dealt  with ;  and  in  the  estate  each  member  has  thenceforth 
a  definite  and  certain  share,  which  he  may  claim  a  right  to  receive 
and  to  enjoy  in  severalty,  and  although  the  property  itself  has  not 
been  actually  severed  and  divided." 

**  Tlie  appellant  admits  that  the  deed  was  operative  with  regard 
to  a  certain  number  of  villages,  because,  he  says,  those  were  actually 
divided ;  but  he  contended  it  was  not  a  deed  which  made  the 
family  *  divided  family  with  regard  to  the  rest  of  the  villages,  be- 
cause it  has  not  been  followed  by  actual  partition." 

''It  is  necessary  to  bear  in  mind  the  twofold  application  of  the 
word  'division.*  There  may  be  a  division  of  right,  and  there  may 
be  a  divisiou  of  property  ;  and  thus,  after  the  execution  of  this  in- 
strument, there  ^vas  a  division  of  right  in  the  whole  property,  al- 
though, in  some  portions,  that  divisiou  of  right  was  not  intended 
to  be  followed  up  by  an  actual  partition  by  metes  and  bounds,  that 
being  postponed  till  some  future  time  when  it  would  be  convenient 
to  make  that  partition." 

"  The  deed,  after  dealing  with  the  villages  that  were  intended 
at  once  to  be  the  subject  of  an  actual  partition  proceeds  thus: — 
'But  inasmuch  as  it  is  not  convenient  to  divide  now  our  moiety  of 
the  villages,'  ( then  follows  an  enumeration  of  the  villages  )  '  we  shall 
divide  every  year  in  six  shares  the  produce  of  them  and  enjoy  it, 
after  deducting  the  sarkar  eist  and  charges  on  the  villages.'  Nothing 
can  express  more  definitely  a  conversion  of   the  tenancy,  and   with 
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tlMt  coaversion  a  cbaoge  of  the  status  of  tUe  family  qvumd  this  pro- 
perty. The  produce  is  do  longer  to  be  brought  to  the  Gomniou  chest 
representing  the  ioeome  of  an  undivided  property,  but  the  proceeds 
are  to  be  enjoyed  in  six  distinct  equal  shares  by  the  membera  of  the 
family  who  are  thenceforth  to  become  entitled  to  those  definite 
sharea  Thus^  usLog  the  language  of  the  Eoglish  Law  merely  by 
way  of  illustration,  the  joint  tenancy  is  severed,  and  converted  into 
a  tenancy  in  common/' 

**  Then,  if  there  be  a  conyersion  of  the  joint  tenancy  of  an 
undivided  family  into  a  tenancy  in  common  of  the  members  of  that 
undivided  family,  the  undivided  family  becomes  a  divided  ftimily 
with  reference  to  the  property  that  is  the  subject  of  that  agreement, 
and  that  is  a  separation  in  interest  and  in  right,  althoogb  not  im- 
mediately followed  by  a  de-facto  actual  division  of  the  sobject- 
matten    This  may  at  any  time  be  claimed  by  virtue  of  tbe  separate 

right/* 

"  The  words  with  which  this  instrument  of  the  22ud  of  March 

1834f  concludes  manifest  an  intention  to  become  divided,  for  after 
expressing  that  they  have  already  divided  tbe  silver,  brass,  utensils, 
the  parties  use  these  words ; — '  We  have  henceforward  no  interest 
in  each  other's  effects  and  debts  except  friendship  between  us/  We 
find,  therefore,  a  clear  intention  to  subject  the  whole  of  the  property 
to  a  division  of  interest,  although  it  was  not  immediately  to  be  per- 
fected by  an  actual  partition/' 

"  We  have  no  doubt  of  the  legal  effect  of  this  deed  of  March 
1834.  It  operated  in  law  a  conversion  of  the  character  of  the  pro- 
perty and  an  alteration  of  the  title  of  the  family,  pouvertiug  it 
from  a  joint  to  separate  ownership,  and  we  think  the  conclusion  of 
law  is  correct,  viz,,  that  that  is  sufficient  to  make  a  divided  family, 
and  to  make  a  divided  possession  of  what  was  previously  undivided, 
without  the  necessity  of  its  being  carried  out  into  an  actual  parti- 
tion of  the  subject-matter/' 

This  decision  is  in  my  opinion  quite  consistent  with  justice  and 
common  sense,  and,  also  with  tho  law  of  Inheritance  as  laid  down 
in  the  Mit6kshar&  when  carefully  read  and  studied  ;  but  even  if  it 
were  not  so,  it  is  an  authority  by  which  we  are  governed. 

Beading  the  ihxir'namah  of  the  30th  of  Octot>er  1851,  it  Bip- 
pears  clear  that,  although  the  four  parties  to  tl>e  iustrmnent  had 
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leea  joiatly  carrjijig  on  i\ie  business  of  ibe  katee  and  purchasing 
lauded  properties,  taking  zur-i-pedi^ee  and  atber  usufructuary  leases, 
tUej  bad  been  still  separate  in  point  of  interest  and  each  bad  been 
receiving  one-fourtb  share  of  the  profits  and  appropriating  it  to  his 
own  use.  The  ihut'-namah^  it  was  admitted,  was  between  Mukbum 
Lall,  son  of  Cbadee  Lall,  the  two  sons  of  Bechun,  the  son  of  Qopal* 
chand,  and  Moneerut  Doss,  the  plaintiff's  husband,  the  son  of 
Showkee  LalL  When  I  speak  of  the  four  parties  to  the  deed,  I 
consider  the  grandsons  of  each  of  the  sous  of  Cbadee  Lall,  the 
common  ancestor,  as  taking  per  atirpes  the  shares  of  their  respec- 
tive fathers  and  as  forming  one  party  entitled  to  the  same  one-fourth 
6hare»  as  their  respective  fathers  would  have  been,  if  living. 

This  is  made  clear  by  that  part  of  the  deed  which  says  that  it 
is  expedient  that  the  declarants  should  have  the  names  of  them* 
selves  recorded  in  the  books  of  the  Collector  as  proprietors  in  equal 
fourth  shares  as  follows  :  that  is  to  say,  one-fourth  share  in  the  name 
of  Mukbun  Lall,  who  was  the  surviving,  son  of  Cbadee  Lall ;  one* 
fourth  in  the  names  of  Lalla  MoWbeer  Persbad  and  Monohur  Doss, 
aons  of  Bechun  Lall ;  one4ourth  in  the  name  of  Munnee  Lall,  son 
of  Goi>al-chund.;  and  one-fourtbin  the  name  of  Moneerut  Doss,  son 
of  Showkee  LalL 

It  appears  from  the  deed  that  the  four  sharers  had  previously 
made  a  settlement  by  which  they  were  entitled  to  the  lands  and 
the  profits  of  the  kotee  in  equal  fourth  shares,  and  that  the  four 
sharers  were  in  possession  each  of  one-fourth  share  of  the  lands^ 
and  had  contributed  in  those  shares  to  the  payment  of  the  Govern- 
ment revenue ;  that  the  lands  stood,  some  in  the  name  of  one,  and 
some  in  the  names  of  others  of  the  four  sharers  ;  and  that  with  a 
view  of  making  the  settlement  more  sure  and  of  removing  future 
doubts,  the  ikrar-namdli  was  executed  and  four  lists  regarding  the 
kotee,  and  that  four  schedules  of  houses,  ancestral  and  acquired,  had 
been  made  out,  and  one  of  them  deposited  with  each  of  the  parties. 
It  is  then  declared  solemnly  by  the  ikrar-namah  that,  according  to 
tl^  terms  inserted  therein,  the  parties  would  cause  the  names  of 
the  four  sharers  to  be  inserted  in  the  register  of  the  Collector  as 
proprietors  of  equal  shares  in  the  said  mehab  and  of  the  zemindarees 
and  mouzabs  in  mokurruree.  It  then  declares  that  the  villages  held 
under,  zur-i-peshgee  iiM>rtg^ges,  the  piUwa  villages,  and  other  vil- 
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lages  which  might  in  future  be  lield  under  ziir-i-peshgee  mortgages, 
certain  villages  held  under  a  conditional  sale^  and  certain  other 
properties^  as  well  as  the  capital  and  the  debts  and  assets  mentioned 
in  the  chitta  of  the  kotee,  should  be  the  property  of  themselves,  the 
four  sharers,  in  equal  shares,  without  reference  to  the  persons  iu 
whose  names  the  documents  were  made  out;  and  that  they  should 
enjoy  the  profits  or  sustain  the  loss  iu  equal  shares.  It  is  then  de- 
clared that,  of  their  mutual  accord,  they  left  the  business  of  the 
A:a^66  to  be  conjointly  conducted  and  managed  as  heretofore;  that 
the  affairs  of  the  kotee  should  be  managed  iu  the  best  possible  man- 
ner iu  consultation  with,  and  with  the  consent  of»  all  the  sharers ; 
that  they  would  share  and  appropriate  the  profits  thereof  according 
to  the  sharea  afore-mentioned,  that  is  to  say,  one-fourth  share  each  ; 
that  if  in  future  any  property  should  be  purchased  with  the  assets 
of  the  kotee,  or  any  transaction  in  the  shape  of  peskgee,  putwa, 
usufructuary  lease,  or  conditional  sale,  should  be  made  with  the 
profits  of  the  joint  kotee  in  favor  of  any  of  the  co-sharers,  Uiey 
should  all  be  entitled  thereto  each  receiving  a  fourth  share ;  that 
the  houses,  shops^  and  gardens,  mentioned  in  the  schedule,  which 
stood  in  the  name  of  all  the  four  co-sharers,  the  silver  plates,  tents, 
carpets,  household  furniture,  and  conveyances,  should  remain  in  the 
possession  of  themselves,  the  four  co-sliarei^^  as  they  had  hitherto 
been. 

Nothing  can  be  clearer  to  my  mind  than  that  the  parties  were 
separate  in  interest  although  an  actual  partition  lisul  not  been  effected, 
and  that  their  object  in  executing  the  ikrar-namak  was  to  reader 
the  settlement  by  which  their  interests  had  been  divided  more  sure 
and  to  prevent  future  disputes.  The  parties  were  content  to  separate 
in  interest ;  they  did  not  require  a  formal  partition  so  long  as  there 
was  no  disagreement  between  them.  But,  lest  any  disagreemeut 
should  arise,  the  following  clause  was  inserted  in  the  ikrar-namah 
providing  for  an  actual  partition  whenever  it  should  become  ne- 
cessary. They  say  "  God  forbid !  If  at  any  time  there  arise  be- 
tween ourselves  or  our  heirs  any  contention  or  disagreemeut,  theu 
we  or  our  heirs  shall,  in  accordanee  with  the  shares  aforesaid,  parti** 
tion  all  the  property  entered  in  the  ohitta  of  the  kotee  and  schedules, 
and  also  whatever  property  may  hereafter  be  acquired  with  joiiit 
funds,  and  take  equal  shares,  that  is  to  say,  eacbbo^-foarth.    Oa 
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this  point  no  one  shall  have  any  plea  to  urge^  nor  shall  any  one 
have  anything  to  do  with  the  sliare  of  another." 

It  is  clear  that  the  parties  in  this  case  intended  that  there 
should  be  a  division  of  the  interest,  although  there  was  no  formal 
partition  by  metes  and  bounds. 

They  then  point  out  certain  properties  which  were  the  exclusive 
property  of  some  of  the  sharers,  and  declare  that  in  these  none  of 
the  others  has  any  right  or  interest. 

The  ikrav-namah  contains  strong  evidence  to  show  that  the 
parties  were  separate  before  that  document  was  executed ;  but  even 
if  they  were  not,  the  ih^ar^naifnah  effected  a  division  of  right  as  to 
the  property  in  which  the  parties  agi*eed  they  should  be  entitled  to 
equal  fourth  shares. 

It  is  unnecessary  to  go  into  the  evidence  to  show  that  the  ikrav- 
namah  was  acted  upon,  and  that  the  joint  receipts  and  profits,  after 
deducting  expenses  were  divided  into  four  shares  and  carried  to 
separate  accounts,  the  evidence  upon  this  and  other  points,  show- 
ing that  the  parties  were  separated. 

We  must  ascertain  what  the  parties  intended  to  do,  and  what 
they  did,  and  then  decide  what  were  the  legal  consequences  of  their 
acts.  In  the  Shiva-gunga  case,  9  Moore's  Indian  Appeals^  611^  it 
was  laid  down  clearly  that,  according  to  the  principles  of  Hind6 
Law,  there  is  a  co-parceneryship  between  the  diflferent  members  of 
a  united  family  and  survivorship  following  upon  it ;  that  there  was 
a  community  of  interest  and  unity  of  possession  between  all  the 
members  of  the  family ;  and  that  upon  the  death  of  any  one  of 
them,  the  others  take  by  survivorship  that  in  which  during  the 
deceased's  life-time  they  had  a  common  interest  and  a  common  pos- 
session. 

In  this  case  there  was  no  community  of  interest^  and  it  appears 
to  me,  therefore,  that  the  interest  of  the  plaintififs  husband  did  not 
pass  by  survivorship  to  the  other  sharers,  but  descended  to  his  wi- 
dow, the  plaintiff.  J  am  therefore  of  opinion  that  the  Principal 
judder  Ameen  was  right  in  holding  that  the  parties  were  separate 
as  to  the  properties  included  in  the  ih^ar-namah. 

The  decision  of  the  Lower  Court  ( which  is  in  favor  of  the 
widow,  the  plaintiff)  must  be  affirmed  with  costs  of  this  appeal. 
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Jackson  J. — ''I  will  add  only  a  fe^  words  to  the  judgment  of 
my  Lord,  in  which,  after  long  and  anxions  deliberation  on  the  case, 
I  desire  now  to  express  my  concurrence." 

(Some  of  the  words  added  by  him  to  the  above  judgment  are 
ns  follows:^ — ) 

"  In  this  case  I  have  never  entertained  any  doubt  as  to  the 
failure  of  any  evidence  to  show  that  the  Jains  living  in  a  part  of 
the  countiy  where  Hindfis  are  governed  by  the  Mitikshari  Lair, 
had  among  themselves  any  rule  or  principle  of  inheritance  other 
than  that  prescribed  in  the  Mit&kshar& ;  and  it,  therefore,  unques* 
tionably  followed  that  the  widow^  the  plaintiff  in  this  case,  would 
only  take  the  inheritance  of  her  husband  if  he  at  the  time  of  his 
death  had  been  separate  in  estate." 

Sutherland's  Weekly  Reporter,  VoL  VIII,  p.  116. 


Calcutta  S.  D.  k,~The  btk  o/  Novembei%  1821. 

PoKHNARAiN,  MoHUN  Lall,  and  SoHUN  Lall,  Appellant^ 

versus 
'    MussUMMAT  Seesphool  ( Widow  of  Ram-dyal), 
Respondent. 

The  decree  of  »  Court  below  in  favor  of  %  Hindii  widow  for  poesesnon  of  her  hiubend^e 
landed  property  amended  on  the  ground  of  its  not  having  specified  the  natin^  of  h«f 
interest^  and  the  mode  in  which  the  property  ehould  be  diaposed  of  after  her  deaih. 

This  was  a  claim  originally  preferred  in  the  Zillah  Court  of 
Tirhoot,  by  the  Respondent,  to  recover  possession  of  half  the  talooka 
Bhugwan-pore,  MLominabad,  Hurnarain-pore^  &c. 

On  the  13th  of  June  1821,  the  whole  of  the  proceedings  of  the 
case  having  been  gone  through  before  the  Second  Judge  (C.  Smith,) 
before  whom  the  case  was  first  heard  in  appeal,  he  decreed  as  fol- 
lows:— It  appears  from  all  the  evidence  adduced,  that  Gunaish 
Dutt  and  Ram-dyal  were  two  brothers  in  joint  possession  of  an  un- 
divided landed  estate  situated  in  the  district  of  Tirhoot;  that  on  the 
death  of  the  former  individual,  the  latter  succeeded  to  his  portion 
in  right  of  inheritance,  and  continued  in  exclusive  enjoyment  of  the 
entire  property  until  his  death  when  both  shares  devolved  of  right 
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on  his  widow  Mussummat  SeesphooL  This  indeed  is  the  substance 
of  her  plaint,  although  for  the  present  she  has  advanced  her  claim 
to  one  moiety  only,  and  has  stated  it  to  be  her  intention  to  lay 
claim  to  the  other  moiety  at  a  future  period.  It  appears  from  the 
second  law  opinion  delivered  by  the  pundits,  that  Mussummat  Sees- 
phool  has  a  right  to  the  possession  of  the  estate  left  by  her  husband 
during  her  life-time ;  that  she  may  make  such  disbursements  as  are 
necessary  for  the  spiritual  welfare  of  her  deceased  husband ;  that 
she  is  not  at  liberty  to  make  any  other  description  of  alienation, 
and  that  after  her  death,  in  the  event  of  there  not  being  in  existence 
any  heir  of  her  husband  from  his  daughter  down  to  his  spiritual 
teacher,  the  property,  which  had  so  devolved  on  the  widow,  should 
escheat  to  the  ruling  power.  But,  in  the  decrees  of  the  Courts  be- 
low, there  is  no  mention  made  of  the  widow's  inability  to  alienate, 
nor  of  the  mode  in  which  the  property  should  be  disposed  of  after 
her  death.  It  seems,  therefore,  necessary  to  amend  the  decree  of 
the  Provincial  Court  by  wording  the  decision  thus  : — '  Mussummat 
Seesphool  shall  have  a  life  interest  in  one  moiety  of  the  landed 
property  left  by  her  deceased  husband,  which  property  shall  be  se- 
questered to  the  use  of  Government,  in  the  event  of  there  not  being 
at  the  time  of  her  death  any  surviving  heir  of  her  husband,  from 
the  daughter  down  to  the  spiritual  preceptor.  The  decree  should 
further  provide  that  Mussummat  Seesphool  is  at  liberty  to  sue  for 
the  remaining  moiety  of  the  estate ;  and  that  the  costs  in  all  three 
Couits  should  be  paid  by  the  Appellants.' 

The  case  having  been  next  taken  up  by  the  Third  Judge  (S.  T. 
Goad)  he  expressed  his  concurrence  in  the  opinion  recorded  by  the 
second  Judge,  with  the  exception  of  that  part  of  it  which  expressly 
provided  that  Mussummat  Seesphool  was  at  liberty  to  sue  for  the 
remaining  moiety  of  the  estate. .  He  did  not  deem  it  necessary  to 
provide  specially  for  her  prefering  a  claim  which  she  was  at  liberty 
to  do  under  the  general  regulations,  without  such  provision ;  espe- 
cially as  it  appeared  that  the  names  of  the  Appellants  had  been 
registered  with  the  consent  of  the  Respondent's  husband,  as  pro- 
prietors of  one  moiety  of  the  estate  claimed.  The  Fourth  Judge 
(J.  Shakespear)  coinciding  in  this  view  of  the  case,  a  final  decree 
was,  on  the  5th  of  November  1821,  passed  according  to  their  con- 
current opinion,  which  diflfered  only  in  one  particular^  as  above 
Vol.  II.  n  , 
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specified,   from  that  of  the  Second  Judge. — SeL  S.  D.  A.   Rep. 
Vol.  Ill,  p.  lU  (New  Ed.  p.  152). 


Calcutta  H.  C.  A,— The  22nd  of  March,  1867. 

Present : 

The  Hou'ble  H.  V.  Bayley  and  Shumbhoo-nath  Pundit,  Judges. 

Benbe  Pershad  (Defendant)  Appellant^ 
versus 
MussuMMAT  MoHA-BOODHT  and  Others  (  Plaintiffs  ) 
Respondents. 

Where  the  MiUQcshartf  Law  preTaila,  the  widow  of  a  member  of  a  joint  Hindd  family 
cannot  succeed  to  her  husband  in  preference  to  the  husband's  brother,  and  is  no  heir 
to  her  brother-in-law  or  to  his  widow  after  their  death. 

Pundit,  J. — Plaintiff  claims  as  heir  to  Beut  Lall,  the  deceased 
brother  of  Jumeeut  Lall^  plaintiff^s  late  husband,  who  had  before 
died.  Her  allegation  is  that  she  was  in  possession  jointly  with  Lall 
Daee^  the  deceased  widow  of  Beut,  from  the  time  of  Reut's  death. 

Plaintiff  never  alleged  in  this  case  that  she  was  in  possessioa 
from  the  time  of  her  husband  who  died  before  her  brother-in-law. 
Further,  the  previous  unsuccessful  proceedings  commenced  first  by 
Lall  Daee  (and  to  which  plaintiff  also  was  afterwards  made  a  party) 
to  get  their  names  recorded  in  the  place  of  Rent  Lall  after  his  death, 
show  that  plaintiff  could  never  make  such  an  allegation. 

In  this  view  we  cannot  understand  upon  what  data  the  Lower- 
courts  made   an  issue  regarding  plaintiff's  possession  from  the  time 
of  her  husdand's  death. 

The  decisions  of  both  the  courts  were  chiefly  based  on  the  fact 
that  special  appellant,  defendant^  had  failed  to  prove  that  his  father 
YfS^  joint  with  the  husband  and  the  brother-in-law  of  the  plaintiff 

If  these  courts  really  intended  to  decide  for  the  plaintiff  on  the 
ground  that  they  were  satisfied  that  she  held  independently  as  heir 
from  the  death  of  her  husband,  they  should  have  noticed  and  ex- 
plained how,  in  the  district  of  Tirhoot  under  the  Milikshard  Law, 
a  widow  of  a  deceased  Hindu  joint   brother  could   hold   or  acquire 
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any  right  as.  heir  to  her  husband  in  preference  to  her  husband's 
brother  in  a  joint  undivided  Hindu  family  living  under  that  law^ 
These  courts  could  not  but  have  observed  that^  even  if  plaintiff 
were  allowed  to  hold  in  some  way  jointly  with  the  male  member  of 
the  family,  that  could  not  be  as  of  right,  and  even  if  she  had  alleged 
and  proved  to  have  really  held,  we  do  not  see  how,  as  regards  the 
half  share  of  her  husband,  the  courts  could  give  a  decree  for  posses* 
sion  to  the  plaintifif. 

This  half  share,  after  the  death  of  Lall  Daee,  must  go  to  the 
special  appellant,  even  if  his  father  and  other  predecessors  were 
living  separate  from  the  husband  and  the  brother-in-law  of  the 
plaintiflE  We,  however,  see  that  the  very  plaint  of  the  plaintifif 
shows  that  she  has  no  case  on  the  grounds  taken  below,  and  there 
was  no  occasion  to  try  such  a  claim. 

We,  accordingly,  decree  the  special  appeal  with  costs,  and,  re- 
versing  the  decisions  of  both  the  Lower  Courts  with  costs,  dismiss 
the  plaint  of  the  plaintifif.— S.  W.  Rep.  Vol.  VII,  p.  292. 

Seld  that  under  the  Hindii  Law  a  widow  was  not  entitled  to 
inherit  the  estate  of  her  husband*s  brother,  and  she  having  no  locus 
standi  in  Court  could  not  question  the  title  of  the  party  in  posses- 
sion of  the  disputed  estate. — Choora  and  others  v.  Muasummat 
Busuntee. — Agra  Rep.  Vol.  I,  A.  C,  p.  174* 

Held  that  a  widow  cannot  under  Hindti  law  claim  to  inherit  the 
estate  left  by  her  husband's  uncle,  and  cannot  consequently  ques* 
tion  the  title  of  the  defendant  (widow  of  another  brother's  son) 
who  was  admittedly  in  possession  of  the  estate  claimed. — Muaaam- 
mat  Oouree  and  others  v.  Musaammat  Oomrao  Koonwar. — Agra 
Rep.  Vol.  I,  A.  C,  p.  149. 

The  childless  widow  of  a  Hindd  being  a  separated  brother^  is 
heiress  to  hie  own  estate,  but  has  no  right  to  a  share  of  the  estates 
of  his  brothers  dying  after  him,  and  where  of  three  brothers  one 
died  leaving  a  childless  widow,  and  another  leaving  two  sons,  and 
the  third  not  leaving  either  a  wife  or  children,  the  widow  was  held 
to  be  entitled  to  her  husband^s  property,  obtained,  whether  real  or 
personal,  because  he  had  separated  from  his  brothers ;  but  the  real 
and  personal  property  of  the  brother  who  died  without  wife  or  issuci 
devolved  on  the   sons  of  the  third  brother,  because  the  widow  Wiis 
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childless^  and  because  the  sons  of  a  brother  are  declared  to  be  heirs 
(on  failure  of  the  wife,  daughter,  her  son,  parent's  or  a  brother)  of 
a  man  dying  separated  without  male  issue. — Pra7i  Bunker  and  an- 
other V.  Fran  Koonwur. — Borr.  Rep.  Vol.  I,  p.  427. — Mori.  Dig. 
Vol.  I,  p.  818. 

Where  ancestral  property  has  been  held  according  to  the  rule 
of  primogeniture,  and  the  family  is  governed  by  the  law  of  the 
Mitdkshard,  that  law,  in  the  event  of  a  holder  dying  without  male 
issue,  would,  if  the  family  were  undivided,  give  the  succession  to 
the  next  collateral  male  heir  in  preference  of  the  widow  or  daughters 
of  the  last  possessor.  Chowdhry  Chintamun  Singh  v.  Mussumat 
Nowluckha  Konwari.  Privy  Council  Judgment.  The  Ist  July  1875. 
S.  W.  R..  Vol.  XXIV,  pp.  255—258. 

Privy  Council.— TA^  SOth  of  November  1863. 

In  the  case  of  property,  of  which  part  is  the  common  property 
of  a  joint  Hindii  family,  and  part  the  separate  acquisition  of  a 
deceased  brother,  his  widow  (in  default  of  male  issue)  succeeds  to  his 
separate  estate. 

There  being  a  community  of  interest  and  unity  of  possession 
between  all  the  members  of  a  united  family  having  common  pro- 
perty, it  follows  that>  upon  the  death  of  any  one  of  them,  the  others 
may  well  take  by  survivorship  that  in  which  they  had,  during  the 
deceased's  life-time,  a  common  interest  and  common  possession. 

But  the  law  of  partition  shows  that,  as  to  the  separately  ac- 
quired property  of  one  member  of  a  united  family,  the  other  mem- 
bers of  that  family  have  neither  community  of  interest  nor  unity 
of  possession.  The  foundation,  therefore,  of  a  right  to  take  such 
property  by  survivorship  fails ;  and  there  are  no  grounds  for  post- 
poning the  widow's  right  to  inherit  it  to  any  superior  right  of  the 
co-parceners  in  the  undivided  property. — Kattama  Nauchiar  v.  The 
Rajah  of  Shivor-gunga. — Sutherland's  Privy  Council  Judgments, 
page  520.    See  Post  p.  447. 

Remark. — Previous  to  the  passing  of  the  above  decision  the  following 
case  was  decided  by  the  Madras  High  Court,  in  which  a  widow  was  de- 
prived even  of  the  self-acquired  separate  property   of  her  husband.     Such 
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determinatiou  seems  not  ouly  contrary  to  the  above  ruling,  but  also  con- 
trary to  the  Hindu  law  itself. 

By  the  law  current  in  the  Madras  Presidency  an  undivided 
Hindti  is  entitled  during  his  life-time  to  the  separate  enjoyment  of 
his  self-acquired  immovable  property;  but  on  his  death  without 
male  issue^  such  property,  unless  it  has  been  previously  disposed  of, 
devolves  on  his  surviving  co-parceners,  and  his  widow  is  only  entitled 
to  maintenance. — Varadirpei^mdl  Udaiyan,  Appellant,  v.  Ardandri 
Udaiyan  and  others,  Respondents.  The  29th  of  October,  1868.— 
Mad.  H.  C.  Rep.  Vol.  I,  p.  412. 


Pbivy  Council— TAe  19th  of  Feh^uary,  1847. 

Present : 

Lord  Brougham,  Lord  Longdale^  Dr.  Lushingtouj  T.  P.  Leigh,  Sir 
E.  H.  East,  and  Sir  E.  Ryan. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut 
for  the  jY.  W.  Provinces. 

Rewun  Pershad 
vereua 

MUSSUMMAT  RADHA  BeEBT. 

A  Hindoo  testator,  after  the  death  of  his  widow,  gave  a  moiety  of  his  property  to  his 
brother  A,  and  on  his  death  to  A's  two  sons  B  and  C.  A  died  in  the  life-time  of  the 
testator's  widow,  and  a  complete  diyision  of  all  A's  property  which  was  held  in  oo-pai^ 
cenary  was  agreed  upon  between  B  and  C.  B  also  died  in  the  life-time  of  the  testator's 
widow,  and  on  the  death  of  the  testator's  widow,  B*s  widow  claimed  his  shai«. 

Held  that  B  and  C  took  A's  moiety  under  the  will  as  tenants  in  common,  and  that  each 
of  them  had  a  vested  interest  in  a  one-fourth  share,  though  the  actual  enjoyment 
was  postponed  until  the  death  of  the  widow ;  and  that  the  claim  of  B's  widow  was 
not  barred  by  the  doctrine  of  Hindoo  Law  that  a  widow  succeeding  as  heir  to  her 
hnsbond,  cannot  recover  property  not  in  the  possession  of  her  husband,  which  doe- 
trine  was  held  to  be  inapplicable  to  the  case  of  property  in  which  the  husband  had 
a  vested  interest  under  a  will  or  deed,  though  the  actual  enjoyment  thereof  was  post- 
poned during  the  life-time  of  another. 

According  to  the  Hindoo  Law  a  widow  cannot  daim  an  undivided  property. 

Fakir  Chund  died  in  the  year  1814,  and  for  the  present  we  will 
call  him  the  testator  in  this  cause.    He^  in  March  1814,  executed  an 
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iastrument  intended  to  regulate  the  disposition  of  his  property 
after  his  death.  That  instrument  is  set  out  at  length  at  page  44  of 
the  appendix. 

Fakir  Chund^  the  testator^  was  one  of  three  brothers;  his  elder 
brother  was  Bhowany  Persad,  who  is  stated  to  hare  divided  from 
his  family,  which  was  originally  an  undivided  Hindoo  family ;  he 
left  two  sons,  Dial  Dass  and  Qoonee  Lall.  The  date  of  the  death  of 
Bhowany  Fersad  is  not  stated^  but  it  was  before  the  month  of  March 
1814.  Bheekhary  Dass  was  the  youngest  brother,  and  he  died  in 
1817 ;  he  had  three  sons,  the  eldest,  Eoonj  Behary^  died  in  1825, 
leaving  a  widow^  l^adha  Beeby,  the  respondent  in  this  appeal,  but 
no  male  issue,  Mudun  Mohun^  the  second  son,  died  in  1829,  and  he 
left  a  son^  Rewun  Fersad^  who  is  the  present  appellant;  the  third 
son  died  young,  and  there  is  no  interest  derived  through  him  con- 
cerned in  this  litigation. 

The  property  in  dispute  was  the  property  of  Fakir  Chund,  and 
all  the  parties  agree  that  the  instrument  which  he  executed  in 
March  1814,  in  triplicate,  is  a  valid  and  operative  instrument^  and 
to  be  carried  into  efifect 

Pursuant  to  the  terms  of  that  instrument  on  the  death  of  Fakir 
Ghund,  in  1814,  his  widow^  Mehtaboo,  succeeded  to  the  possession  and 
enjoyment  of  his  property.  ^She  died  in  1833,  and  then  a  litigation 
arose  as  to  who  were  entitled^  and  in  what  shares,  to  take  the  pro- 
perty of  the  testator. 

It  is  not  necessary  to  state  the  details  of  this  litigation.  In  the 
result,  Dial  Dass  took,  under  the  decree  of  the  Court,  one  moiety, 
and  Rewun  Fersad  was  put  into  possession  of  the  other  moiety,  but 
not  so  as  to  preclude  any  claim  which  Radha  Beeby,  the  widow  of 
Koonj  Behary,  might  have  to  a  share  thereof. 

Accordingly,  she  commenced  a  suit  to  recover  a  fourth  share  of 
the  estate  left  by  Fakir  Chund,  and  for  that  purpose  filed  her  plaint 
on  the  1st  of  June  18*35  in  the  Zillah  Court  of  Mirzapore.  Dial 
Dass  compromised  with  the  plaintiff,  the  present  respondent,  and 
Rewun  Fersad  in  effect  became  the  only  defendant,  and  is  now  the 
appellant.  In  short,  the  only  question  now  to  be  determined  is^ 
whether  the  respondent,  the  widow  Radha  Beeby,  as  heir  to  her  bus- 
baud  Koonj  Behary,  is  entitled  to  recover  from  the  appellant^  Rewua 
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Persad^  one-half  of  the  moiety  of  the  estate  of  Fakir  Chundj  which 
Rewun  Persad  is  now  in  possession  of. 

Mr.  Monckton,  one  of  the  Judges  of  the  Appellate  Court,  on 
the  8th  of  April  1889,  pronounced  his  opinion  in  favor  of  the  re- 
spondent^ and  that  the  decree  of  the  Zillah  Court  ought  to  be  re- 
versed. The  papers  in  the  cause  having  been  submitted  to  the 
ceasideration  of  Mr.  Taylor,  another  Judge  in  the  same  Court,  his 
(pinion  agreed  with  that  of  Mr.  Monckton,  and  accordingly,  on 
the  29th  of  April  1839,  a  decree  was  pronounced  reversing  the  decree 
of  the  Zillah  Court  dated  the  14th  of  September  1838,  in  efifect 
declaring  that  the  respondent  was  entitled  to  recover  one-fourth  of 
the  estate  left  by  Fakir  Chund;  that  the  present  appellant  should 
pay  to  her  as  much  as  he  had  received  beyond  a  fourth  share  of  the 
said  estate,  and  that  Dial  Dasa  should,  if  there  was  any  deficiency, 
make  good  the  same. 

From  this  decree  Bewun  Persad  has  appealed  to  her  Majesty 
in  Council,  and  the  question  is,  whether  he  ought,  according  to  the 
law  prevailing  as  to  Hindii  families  in  the  district  where  the  parties 
lived,  to  refund  to  the  respondent  so  much  of  the  estate  of  Fakir 
Chund  as  exceeds  one-fourth  thereof. 

There  are  certain  facts  not  in  contest  in  this  cause.  All  parties 
agree  that  the  will  or  deed  of  Fakir  Chund,  whichever  it  may  be 
called,  is  an  operative  instrument;  that  one  moiety  of  his  estate, 
on  the  death  of  his  widow,  Mehtaboo,  became  the  property  of  the 
family  of  Bhowany  Persad,  and  that  one-fourth  of  the  property 
belongs  to  the  Appellant,  Rewun  Persad,  through  his  father,  Mudun 
Mohun,  who  died  before  Mehtaboo,  viz.,  in  1829.  Neither  is  it  de- 
nied that  the  remaining  fourth  became  part  of  the  estate  of  Koonj 
Behary,  who  died  in  1825,  in  the  same  manner  as  the  one-fourth 
became  part  of  the  property  of  Mudun  Mohun,  assuming  it  to  have 
vested  in  either  during  their  lives. 

Again,  it  is  admitted  that,  according  to  the  Hindti  Law  of  Suc- 
cession, Kadha  Beeby,  the  respondent,  became  heir  to  the  divided 
estate  of  Eoonj  Behary,  he  having  died  without  male  issue. 

Badha  Beeby,  the  respondent,  being  entitled  to  the  estate 
generally  of  Koonj  Behary,  she  is  entitled  to  this  one-fourth  of  the 
property  of  Fakir  Chund,  if  it  is  become  a  part  of  the  estate  of 
Koonj  Behary. 
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The  appellant  alleges,  and  alleges  truly^  that  the  respondent 
cannot  recover  from  him  the  property  of  which  he  is  in  possession 
unless  she  proves  her  title.  She  asserts  that  she  as  heir  Ls  entitled 
to  the  whole,  unless  there  be  a  special  exception.  The  appellant 
alleges  two  grounds  of  exception  : — 

First — ^I'hat  Koonj  Behary  and  Mudun  Mohun  were  two  un- 
divided brothel's,  and  that  this  share  of  Fakir  Chund's  estate  was 
undivided ;  that,  by  the  Hind6  law,  therefore,  the  widow  cannot 
claim  it,  though  she  be  heir. 

Secondly. — The  appellant  alleges  that  this  property  never  was 
in  possession  of  Koohj  Behary  ;  that,  by  the  Hindd  Law,  the  widow, 
though  his  heir,  cannot  claim  property  not  in  possession  of  the  de- 
ceased husband,  and  that,  for  this  reason,  her  claim  must  fail. 

Now,  as  to  the  first  grounds  of  defence,  the  law  is  not  disputed. 
It  is  not  denied  that  a  widow  cannot  claim  an  undivided  property. 
The  decision  of  this  question  therefore  turns  upon  a  matter  of  fact, 
namely,  whether  Koonj  Behary  and  Mudun  Mohun  were  divided 
brothers  or  not. 

We  think  that  it  may  be  admitted  that  the  privia  fade  pre- 
sumption, where  there  are  no  circumstances  to  affect  it,  is  that  every 
Hindoo  family  of  this  class  was  an  undivided  family,  and,  conse- 
quently this  presumption  must  prevail,  unless  the  circumstances  of 
this  case  lead  us  to  a  contrary  conclusion.  We  must,  therefore,  con- 
sider the  circumstances,  having,  however,  first  directed  our  attention 
to  some  points  of  Hindd  Law  which  may  have  a  bearing  on  the 
conclusion  to  be  drawn  from  the  facts. 

First.-^We  apprehend  it  to  be  undisputed  that  a  division  may 
be  effected  without  an  instrument  in  writing. 

Secondly. — That  a  division  may  be  either  total  or  partial. 

Thirdly. — ^That  a  separation  from  commensality  does  not^  as  a 
necessary  consequence,  effect  a  division  of  property,  or,  at  least,  of 
the  whole  undivided  property. 

Bheekhary  Dass  died  in  1817,  and  by  the  instrument  of  March 
1814,  called  the  will  of  Fakir  Chund,  a  moiety  of  his  property,  on 
the  death  of  his  widow,  is  given  in  these  words  : — **  Let  my  brother, 
Bheekhary  Dass,  aforesaid,  and,  after  the  death  of  my  said  brother  his 
sons,  take  one-half.'' 
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Now,  we  conceive  that  Bheekhary  Dass,  having  died  iu  1817,  iu 
the  life^time  of  the  widow,  the  tenant  for  life,  and  his  sons  surviving 
him,  this  moiety  was  not  a  part  of  his  estate,  properly  speaking,  and 
tbat>  therefore,  priind  facie,  it  could  not  be  divided  as  part  of  the 
estate  of  Bheekhary  Dass. 

The  Pundit  of  the  Sudder  Adawlut  of  Calcutta  gave  in  his 
bewusta.  The  opinion  of  this  Pundit  supports  the  claim  of  the 
widow  whether  there  had  or  had  not  been  a  division  of  Bheekhary 
Dass's  estate  between  his  two  sons. 

The  decision  of  Mr.  Monckton,  the  Judge  of  the  Sudder  Adaw- 
lut of  Allahabad,  before  whom  the  cause  first  came,  is  in  favor  of 
the  widow  (page  86). 

The  true  question,  then,  before  us,  is  whether  we  are  convinced 
by  the  arguments  of  the  appellant  that  this  decision  is  erroneous; 
for  if  not  so  convinced,  it  must  be  affirmed. 

We  think,  on  a  consideration  of  all  the  circumstances,  that  a 
complete  division  of  all  the  property  of  Bheekhary  Dass  which  was 
held  in  coparcenary  was  agreed  upon  between  the  brothers,  and  we 
think  so  from  a  consideration  of  all  these  papers. 

So  stands  the  case  upon  the  pleadings.  A  division  is  admitted, 
and  no  particular  exception  alleged.  The  objection  of  Rewun  Per- 
sbad  is  not  that  there  was  a  special  exception  of  the  disputed  pro- 
perty, but  that  from  the  nature  of  the  property  it  was  necessarily 
excepted. 

We  do  not  think  that  there  is  any  thing  in  the  nature  of  the 
disputed  property  which  should  except  it  from  a  general  division. 
The  testator,  after  the  death  of  his  widow,  gives  his  property  to 
hie  brother,  Bheekhary  Dass.  On  his  death  it  becomes  divisible  into 
two  parts,  one  moiety  to  the  sons  of  Beekhary  Dass.  We  apprehend 
that  they  would  take  as  tenants  in  common — in  fact,  that  they  had 
each  of  them  a  vested  interest  in  one-fourth  share  not  to  come  into 
actual  enjoyment  till  the  death  of  the  widow.  But  here  was  no 
contingency,  as  contended  for  by  the  appellant.  The  only  uncer- 
tainty was  the  period  of  enjoyment. 

We  are  inclined,  indeed,  to  the  opinion  that  this  property  was 
not  properly  the  subject  of  any  division  at  all,  but  that  the  division 
was  effected  by  the  deed  or  will,  and  that  each  brother  took  one- 
fourth  as  a  divided  property. 
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In  the  Suddef  Adawlut,  however,  much  more  important  evi- 
dence was  produced^  viz.,  the  proceedings  in  an  action  brought  by 
Mudun  Mohun  in  1S25.  In  that  suit  Muduu  Mohun  pleaded  the 
division  of  the  paternal  estate,  and  the  separation  from  his  brother 
Koonj  Behary. 

We  think  that  this  averment  by  Mudun  Moliun^  and  which 
was  supported  by  evidence  is  strong  proof  against  Rewun  Pershad, 
who  claims  -through  him,  that  a  division  and  separation  had  taken 
place. 

And  herein  we  agree  with  Mr.  Monckton^  that  the  fact  of  Re- 
wun Pershad  not  having  specified  any  exceptions  to  the  partition 
being  of  the  whole  of  the  paternal  property,  is  evidence  that  their 
were  no  exceptions. 

We  think  that,  upon  a  consideration  of  these  premises,  we  are 
justified  in  concluding,  if  such  conclusion  be  necessary  for  the  deci- 
sion  of  this  case,  that  a  complete  division  and  separation  did  take 
place  between  Koonj  Behary  and  Mudun  Mohun. 

It  may  be  well  here  to  notice  another  argument  which  was 
strotigly  pressed  on  behalf  of  the  appellant.  It  was  said  that  the 
widow,  as  heir,  could  not  claim  any  property  of  her  husband  which 
was  not  in  possession  at  the  time  of  his  death ;  that  the  disputed 
property  was,  at  that  period,  and  for  years  afterwards,  in  the  posses- 
sion of  Mehtaboo,  and  that,  consequently,  Radha  Beeby  can  have 
no  claim  to  it. 

There  is  not  the  least  reference  to  it  in  the  opinion  of  the  Pun- 
dit of  the  Sudder  Adavvlut  of  Allahabad,  nor  iu  that  of  the  Pundit 
of  the  Sudder  Adawlut  of  Calcutta,  not  in  the  Judgment  of  Mr. 
Monckton,  in  which  Mr.  Taylor  concurred.  We  think  that  it  would 
be  impossible,  under  such  circumstances,  for  us  to  reverse  the  decree 
of  the  Court  below  on  that  ground.  Indeed,  this  averment  of  the 
law  is  not  even  one  of  the  grounds  of  appeal. 

We  have  no  intention  whatever  to  disturb  the  doctrine  of  Hin- 
doo Law  that  a  widow  succeeding  as  heir  to  her  husband,  cannot 
recover  property  not  in  possession  of  her  husband.  But  we  think 
that  it  has  not  been  shown  in  this  case  that  the  disputed  property 
was  not  iu  possession  according  to  the  meaning  of  that  term  in 
Hindoo  Law,  nor  that  the  doctrine  applies  to  a  property  where  the 
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husband  bad  a  vested  interest  under  a  will  or  deed,  and  the  actual 
enjoyment  thereof  was  postponed  during  the  life-time  of  another. 

We  proceed  then  to  determine  this  case,  on  the  assumption  that 
there  was  a  complete  division  between  the  two  brothers,  and  that 
the  law,  as  to  possession  by  the  husband,  does  not^  under  the  exis- 
ting circumstances,  bar  the  widow's  claim. 

We  do  not  think  that  this  property  was  bequeathed  to  the  two 
brothers  as  joint  tenants.  But  even  if  it  were^  we  should  incline  to 
the  opinion  that  the  division  extended  to  it.  We  therefore  come  to 
the  conclusion  that,  either  the  disputed  property  was  never  held  in 
joint  tenancy,  or  that  if  so  held,  it  was  divided,  and  consequently 
we  affirm  the  judgment,  on  the  grounds  taken  by  the  Pundits  in 
the  Sudder  Adawlut,  and  adopted  by  the  two  Judges  of  that  Court, 
and  it  must  be  affirmed  with  costs. — Sutherland's  Privy  Council 
Judgments,  p.  172.— S.  W.  R.  Vol.  II,  p.  c.  pp.  35-4.0. 

The  doctrine  of  Hindd  law  that  a  widow,  succeeding  as  heir  to 
her  husband,  cannot  recover  property  of  which  he  was  not  possessed  is 
inapplicable  when  the  husband  has  vested  interest  under  a  will  or 
deed,  the  actual  enjoyment  being  postponed. — Huiro  SoondaiT/ 
Debea  Chowdhrain  v.  Rajesawi^y  JDeft^a.— H.  C.  A.  The  Srd  of  May 
1865.    S.  W.  Eep.  Vol.  II,  p.  321. 


Bombay  H.  C.  A.—TIie  9ih  of  October  1867. 

PiRVATi  KoM  Dhondi-rAm,  Appellant, 
Bhiki}   Kom  Dhondi-ram,  Ilespondent. 

D,  a  Pardesi  Hlndd  residing  at  "Siaik,  died  leaving  two  widows,  B  and  P ;  B,  who  waa 
the  first  wife,  though  not  inoontinenti  had  been  turned  out  of  his  house  by  her  hus- 
band some  time  after  he  married  P  by  pdU. 

In  a  suit  by  B,  to  recover  a  moiety  of  D*b  estate,  P,  while  admitting  that  she  herself 
had  been  leading  a  life  of  prostitution  since  D's  death,  resisted  a  partition  of  his 
estate,  on  the  grounds  that,  B  had  since  D's  death  cohabited  with  M,  and  subs^ 
quently  married  with  R  ;  both  of  which  allegations  B  denied. 

RMf  that,  though,  by  Hindii  Law,  incontinence  excluded  a  widow  from  succession  to 
her  husband's  estate,  yet  if  the  inheritance  were  once  vested,  it  was  not  liable  to  be 
divested,  unless  her  subsequent  incontinence  were  accompanied  by  degradation  ;  but 
that,  by  Act  XXI,  of  1850,  deprivation  of  caste  can  no  longer  be  recognised  as  work- 
ing a  forfeiture  of  any  right  or  property,  or  affecting  any  right  of  inheritance. 
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Hddj  however,  also  thafc  if  B,  had  duly  remarried,  she  would  cease  to  have  any  rigfa* 
to  recover  or  hold  any  part  of  her  late  husband's  property ;  and,  as  the  District  Judge^ 
on  appeal,  had  left  the  fact  of  B  8  remarriage  unascertained,  that  his  decree  must  be 
reversed,  and  the  case  remanded  for  a  finding  on  that  question. 

Weatropp,  J. — Tins  is  an  action  by  Bhik6  against  P&rvatS  and 
her  father,  Mdn-sing,  to  recover  from  them  Rs.  2,  392,  alleged  to  bo 
the  moiety  in  value  of  the  estate  of  Dhondi-r4m,  deceased. 

The  first  wife  of  Dhondi-r4m  was  Bhikii.  Subsequently  he 
married,  by  pat,  Pirvati,  who  was  then  a  widow ;  and  about  one 
year  and  a  half  afterwards,  he  turned  his  first  wife,  Bhiku,  out  of 
bis  house.  The  Judge  finds  that,  during  Dhondi-rdra's  life-time, 
Bhikti  neither  deserted  him  nor  was  unchaste.  Dhondi-Fam  died  in 
Posh,  Shake  1871  (December  1859).  The  defendant  P^rvati  pos- 
sessed herself  of  bis  property,  movable  and  immovable. 

Pdrvati  (who,  the  Judge  states,  admitted  that,  since  Dbondi^ 
r&m's  death,  she  has  been  living  as  a  prostitute)  resisted  a  parti- 
tion of  the  property,  on  the  ground  that,  subsequently  to  the  death  of 
Dhondi-r&m,  Bhik6  had  cohabited  with  Mirdha  valad  Narayan, 
and  afterwards  married  one  K&ra-sing,  both  of  which  allegations 
Bhikti  denied. 

Where  there  are  two  widows,  who  were  both  the  lawful  wives  of 
a  deceased  Hindti,  who  dies  separate  and  without  leaving  male  issue, 
they  succeed  to  equal  moieties  of  his  property,  movable  and  im- 
movable :  West  and  Buhler,  Bk.  I,  pp.  88,  89,  91 ;  MayiSukhxi,  Cb. 
IV,  Sec.  VIII,  pi.  9;  1,  W.  H.  Macnaghten,  H.  L.  19;  Steele,  p.  43, 
para.  25,  and  p.  252,  para.  72  ;  Doe  dem,  Bhagobutty  Raur  v.  Rada- 
kissen  Mookeiiee*,  Ramia  v.  Bhdgif,  Si^e  Muttee  Muttee  v.  Ram- 
canny  DuttX;  and  see  Rindamma  v.  Venkata-rdonappa.% 

But  if  either  widow  remarry  after  the  death  of  her  husband, 
she  can  neither  recover  nor  retain  a  share  of  his  property.  By 
remarriage  she  forfeits  her  right  to  it.     This  is  so  by  HindA  Law.fl 

If,  therefore,  Bhikft  actually  married  Ram-sing,  she  must  fail  in 

this  suit. 

But  as,  upon  the  Judge's  decree,  we  are  unable  to  say  whether 
she  married  Ram-sing  or  merely  cohabited  with  him,  it  behoves  us 
to  consider  what  is  the  legal  result  of  the  incontinence  of  a  Hindii 

•  Supplt.  to  Morton's  Uep.  by  Montriou,  314.  t  1  Bora.  H.  C.  Rep.  66.    Poet,  p.  255. 

t  P:a8f8  Notes  ;  2  Mor.  Di/?..  pp.  80,  81,  82.  §  8  Mad.  H.  C.  Rep.  268. 

II  Steele,  pp.  170,  177  ;  West  and  13tihler,  BK.  I,:pp.  96,  99. 
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widow,  who,  as  we  are  bound  to  hold  in  the  present  case,  continued 
virtuous  during  her  husband's  life-time,  and  in  whom,  accordingly,  at 
his  death,  a  moiety  of  his  property  vested  in  interest,  although  she 
has  been  kept  out  of  possession  of  it  by  his  other  widow. 

By  Hindu  Law,  incontinence  excludes  a  widow  from  succes- 
sion to  her  husband's  estate ;  MayAkha,  Chap.  IV,  Sec.  VIII,  pi.  2, 
4,  8,  9* ;  Mitikshard  on  Inheritance,  Chap.  II,  Sec.  i,  pi.  19,  29, 
30t;  D&ya-krama  Sangraha,  Chap.  I,  Sec.  ii,  pi.  8J ;  2  W. 
H.  Macnaghten  20,  21 ;  Doe  dem.  Rada-money  Raur  v.  NeeUmoney 
DflWfig ;  3  Colebrooke's  Dig.  474,  478,  479,  576,  paras  ccccv,  ccccviii, 
ccccix,  cccclxxvii.  Some  of  the  above  quoted  writers  speak 
of  suspicion  of  incontinence  as  sufBcient  to  justify  her  exclusion. 
But  the  better  opinion  seems  to  be  that  nothing  short  of  actual  in- 
fidelity disqualifies :  1  Stra.  H.  L.  136  ;  2  Ibid.,  note  by  Mr.  EUi-s, 
p.  271 ;  Steele||,  a  high  authority  on  this  side  of  India,  and 
MacnaghtenlF  speak  of  adultery  or  incontinence,  and  nowhere  of 
mere  suspicion  of  those  sins,  as  affecting  the  widow's  right  to  suc- 
ceed to  or  hold  the  property  of  her  husband.  If,  however,  the  in-" 
heritance  be  once  vested  in  the  widow,  it  is  not,  by  Hindu  Law, 
liable  to  be  divested,  unless  her  subsequent  incontinence  be  accom- 
panied by  '^  l6sB  of  caste,  unexpiated  by  penance  and  unredeemed 
by  atonement : ''  1  Stra.  H.  L.  136,  163,  164,  244.  Mr.  Sutherland 
also  rests  the  forfeiture  on  degradation  from  caste.  See  his  remark 
in  2  Stra.  H.  L.  269,  Appendix.  So  too  Mr.  Colebrooke  says :  "  Nor 
after  the  property  has  vested  by  inheritance,  does  she  forfeit  it,  un- 
less for  loss  of  caste,  unexpiated  by  penance,  and  unredeemed  by 
atonement.^'  See  his  remark  2  Stra.  H.  L  272,  App.  Not  only 
incontinence  after  the  husband's  death  (Steele,  p.  41,  para.  23,)  but 
in  many  cases,  even  adultery  in  his  lifetime,  may  be  expiated  by 
penance.** 

There  has  not  been  any  finding  in  this  case  as  to  whether  Bhikti 
had  been  put  out  of  caste ;  or,  if  so,  whether  she  has  since,  by  pen- 
ance, expiated  her  incontinence,  if  any.  We  have,  however,  arrived 
at  the  conclusion,  that  modern  legislation  has  rendered  those  ques- 
tions immaterial.     At  the  first  glance  at  Act  XXI  of  1850,  we  had 

•  Stokes*  H.  L.  Bks.,  pp.  84,  86.  t  Ibid.,  pp.  482,  436.  t  Ibid.,  p.  474. 

§  Supplt  to  Morton's  Kep.  by  Montriou,  p.  814. 
tl  p.  43.  i>ara.  25;  pp.  173,  174,  para.  19;  and  see  per  Amould,J.,  1  Bom.  H.  0. 
Kep.  66.  %  2  W.  H,  Macnaghten,  20,  21*. 

*•  Steele,  pp.  89,  40,  paJra.  19;  pp.  172,  173,  174,  paraa.,  15,  19. 
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some  doubts,  arising  from  its  preamble^  whether  the  Act  applied  to 
the  case  of  a  widow  degraded  from  caste  on  the  ground  of  inconti- 
nence, fiut  a  closer  examination  of  that  enactment  removed  the 
doubt  The  Legislature  did  not  simply  extend  the  Bengal  Ueg.  YII 
of  1832,  Sec.  ix,  which  is  set  forth  in  the  preamble,  to  the  rest  of 
British  India;  but,  reciting  that  it  would  be  beneficial  to  extend  its 
"principle"  throughout  British  territory,  enacted  that  "  so  much  of 
any  law  or  usage,  now  in  force  within  the  territories  subject  to  the 
Government  of  the  East  India  Company,  as  inflicts  on  any  person 
forfeiture  of  rights  or  property,  or  may  be  held  in  any  way  to  im- 
pair or  affect  any  right  of  inheritance,  by  reason  of  his  or  her  re- 
nouncing, or  having  been  excluded  from  the  communion  of  any  re- 
ligion, or  being  deprived  of  caste,  shall  cease  to  be  enforced  as  law 
in  the  Courts  of  the  East  India  Company,  and  in  the  Courts  estab- 
lished by  Royal  Charter  within  the  said  territories."  I'he  Act  is  not 
limited  to  renunciation  of  religion  only,  but,  after  providing  for  that 
case,  specially  includes  deprivation  of  caste,  and  is  not  restricted  to 
deprivation  of  caste  on  any  particular  ground.  Hence  deprivation 
of  caste,  whether  it  be  for  change  of  religion,  or  for  unexpiated  in- 
continence, or  any  other  cause,  can  no  longer  be  recognised  as  either 
working  a  forfeiture  of  any  right  or  property  already  vested  in  inter- 
est, or  as  impairing  or  affecting  any  right  of  inheritance.* 

We  have  consulted  the  Chief  Justice  and  our  other  learned  bre- 
thren usually  sitting  at  the  Appellate  Side  of  the  Court,  and  find 
that  they  concur  in  that  view  of  Act  XXI  of  1850,  which  appears 
to  have  been  the  same  as  was  taken  by  Sir  Lawrence  Peel,  C.  J.,  in 
Doe  dem.  Sham-money  Dasee  v.  Nemy  Chum  Baas,  a  case  decided  in 
July  1851.  The  lessor  of  the  plaintiff  was  a  Hindti  widow,  who  had 
inherited  her  husband^s  property,  but  had  been  deprived  of  posses- 
sion, and  sued  to  recover  it.  The  defence  was  that  she  had  forfeited 
her  right  in  the  property,  by  reason  of  her  having,  since  his  death, 
led  an  immoral  and  unchaste  life.  Peel,  C.  J.,  referring  to  Act  XXJ, 
of  1860,  gave  a  verdict  in  her  favour. 

We  must  hold  that,  although  Bhikti  may  have  been  inconti- 
nent, and  may  consequently  have  been  expelled  from  caste,  she 
would  not,  upon  those  grounds,  be  disqualified  to  obtain  a  partition 
in  her  favour  of  Dhondi-rim's  property. 

•  See,  however,  Poafc  p.  255. 
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If,  however,  she  have  duly  remarried,  she  would  cease  to  have 
any  right  to  recover  or  hold  any  part  of  the  property  of  Dhondi-r&m. 
The  Judge  having  left  the  fact  of  remarriage  unascertained,  we 
must  reverse  his  decree^  and  remand  the  cause  for  the  determination 
of  that  question. 

Warderiy  J.,  concurred. 

Bom.  H.  C.  Rep.  Vol.  IV,  p.  25. 

Held  that  incontinence  of  plaintiff  is  established,  and  the  right 
of  succession  which  by  Hindfi  law  she  thereby  forfeited  is  not'hffected 
by  the  provisions  of  Act  XXI,  of  1850,  which  refer  to  the  renunci- 
ation of  the  Hindd  religion  and  not  to  a  case  of  incontinence. — 
Raj-koomaree  Dassee,  v.  Oolabee  Dassee.^ — Cal.  S.  D.  A.  Dec.  for 
1858,  p.  1891. 


Bombay,  H.  C.—The  llth  of  September  1862. 

BamiA  widow,  Applicant 
Bhaqi  widow,  Caveatrix. 

Where  a  Hindd  dies  intestate  leaving  no  issue  and  several  widows,  the   widows  sticceed 

equally,  and  are  entitled  to  equal  bhares  in  his  estate,  and  the  ordinary  course  would 

be  to  grant  them  a  joint  administration. 
Infidelity  in  a  wife,  or  incontinence  in  a  widow,  in  order  to  constitute  a  disqualification 

to  inherit,   must  be  positively  proved,  or  at  any  rate  there  must  be  a  reasonably  well* 

gi-oanded  suspicion  of  its  having  taken  place. 

Arnould,  t/".— This  is  a  question  between  two  widows  of  a 
deceased  Hiudt^  as  to  which  of  the  two  has  the  right  to  administer. 
The  admitted  facts  are — (1)  That  deceased  died  intestate  and  child- 
less on  20th  January  1862.  (2)  That  Baraifi,  the  applicant,  is  the 
elder  widow,  having  been  married  to  the  deceased  about  thirty 
years  ago  ;  that  she  left  his  house  some  four  or  five  years  ago,  and 
did  not  return  to  it  till  after  his  death.  (3)  That  Bhdgi  the  cavea- 
trix, is  the  younger  widow,  having  been  married  to  the  deceased 
about  eight  years  ago,  and  that  she  continued  from  her  marriage  to 
live  with  him  till  his  death.  The  evidence  taken  altogether  shows 
this : — that  till  the  second  marriage  Rami&  and  her  husband  had 
*  This  case  will  be  found  in  exlenso  in  the  Vyavattkd,  Darpana,  (second  edition). 
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not  been  on  bad  tevtns ;  that  after  the  second  marriage  quarrels 
arose ;  that  Ramid  left  her  husband's  house  secretly  with  Rakbmi 
and  Sit&-rdm.  It  is  not  proved  that  she  took  her  jewels  with  her, 
nor  that  she  lived  in  concubinage  with  Sit&-r£m  or  any  one  else. 

On  the  otlier  hand,  I  think,  it  is  made  out  that  she  lived  quietly 
and  decently  at  her. father's  house;  On  the  whold  I  think  the  evi- 
dence fails  to  prove  adultery  in  Rami^,  fails  even  to  make  out  a 
case  of  suspicion  of  unchastity,  but  does  show  misconduct  iti  her  as 
a  wife.i4n  absenting  herself  from  her  husband's  roof,  without  sufficieat 
cause  (  according  to  Hiudti  manners  and  feelings ),  and  refusing  to 
return  at  his  request. 

Against  the  other  widow  nothing  whatever  is  alleged. 

Has  either  of  these  two  widows  an  exclusive  right  to  the  pro- 
perty here?  According  to  Sir  T.  Strange,  Vol.  I,  pp.  136,  137  (ei 
of  1830),  '^  when  a  man  has  left  more  widows  than  one,  and  no  sou 
by  any'^  (which  is  the  present  case),  ^'she  who  was  first  married, 
being  the  one  who  is  considered  to  have  been  married  from  a  sense 
of  duty,  succeeds  in  the  first  instance,  the  others  inheriting  in  their 
turn  as  they  survive,  entitled  in  the  meantime  to  be  maintained 
by  the  first.''  But  Sir  T.  Strange  refers,  in  his  notes  on  this  passage 
in  his  text,  to  p.  56  of  the  same  volume,  where  we  find  this:  ''it  is 
the  elder  or  firjst  widow  that  succeeds  eventually  to  her  Iiusband  as 
heir,  maintaining  the  others,  who  inherit  in  their  turn  on  her  death, 
&c."  But  note  7  queries  the  position,  and  refers  us  to  the  MayiiJclia 
a  work  of  great  authority  on  this  side  of  India.  At  p.  59,  para.  19, 
of  the  MayAkha  ( Borradaile's  Ed.*)  we  find  that  "  even  childless 
wives  of  the  father  are  pronounced  equal  sharers."  And  again  at 
page  103,  para.  9,  "The  wife  if  faithful  takes  the  wealth,  but  \{ihert 
be  moi^e  titan  one  they  ivill  divide  and  take  equal  shares;^'  and  this 
doctrine  has  been  followed  by  the  late  Supreme  Court  in  a  case  of 
the  (roods*  where  the  Court,  after  consideration  and  obtaininsr  answers 
from  the  Shdstrfa  of  the  Sudor  Adalat  and  at  Pund,  held  that  "if 
there  be  more  than  one  widow,  each  of  them  is  entitled  to  an  equal 
share  of  the  property."  It  appears  from  those  answers  that,  althougU 
the  author  of  the  MayiUkha  cites  no  text  in  support  of  his  opiuioo, 
such  texts  are  to  be  met  with  in  the  VirdmUro-daya,  an  authority 
of  the  Benares  school,  and  Maccaghten's  Principles  of  Hindd  Lavr. 
t  Stoke*B  Ed.  pp.  52  and  86. 
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a  work  of  authority  in  Bengal  It  is  also  said,  p.  19  of  the  latter 
work  ( Ed.  of  1829),  that  if  there  be  more  than  one  widow  their 
rights  are  equal.  The  case  in  Morton's  Reports,  p.  314,  shows  that 
this  rule  was  acted  upon  by  the  Supreme  Court  in  Calcutta  as  early 
as  the  year  1791 ;  and  in  Morley  s  Digest,  Vol.  I,  New  Series,  Title 
"  HindA  widows,"  p.  180,  s.  15,  we  find  an  instance  of  its  being  acted 
upon  in  the  North-Western  Provinces  in  1850.  On  these  authorities 
we  hold  that  the  widows  in  this  case  axe  p^*imd  facie  entitled  to  equal 
shares  of  the  property,  and  it  remains  to  be  considered  whether  either 
of  them  is  disentitled  by  misconduct  to  a  share,  and  if  not,  then 
whether  we  ought  to  grant  administration  to  them  jointly,  or  to  one 
only,  and,  if  the  latter,  to  which  of  them.  As  to  the  general 
doctrine,  that  proved  infidelity  before  widowhood  disqualifies,  and 
proved  incontinence  after  widowhood  divests  the  inheritance,  the 
authorities  seem  to  clash ;  and  as  to  the  nature  of  the  proof  of  inconti- 
nence that  disqualifies  there  is  again  a  discrepancy  in  the  authorities. 
Sir  T.  Strange,  p.  136,  after  laying  down  the  principle  that  -'  an  un- 
chaste wife  Ts  excluded  from  the  inheritance,"  adds  "  that  nothing 
short  of  actual  infidelity  in  this  respect  disqualifies,"  and  the  autho- 
rities collected  in  the  Appendix  to  which  he  refers  support  this  view. 
In  all  the  cases  we  have  been  able  to  consult,  the  proof  of  inconti- 
nence or  infidelity  seems  to  have  been  positive.  The  MayAJcha, 
ou  the  other  hand,  p.  102,  lays  it  down,  '^  That  even  a  suspicion 
of  incontinence  is  enough  to  reduce  a  widow's  rights  to  that  of 
mere  maintenance.''  This,  as  it  seems  to  us,  can  hardly  mean  vague 
suspicion  ;  it  must  mean  a  reasonably  well-grounded  suspicion  short 
of  actual  proof.  In  this  case,  for  instance,  had  Rami£  gone  off  with 
Sit&-r&m  alone,  and  been  proved  afterwards  to  have  been  in  company 
with  him  at  a  distance  from  her  husband's  residence,  this  would 
probably  have  constituted  a  case  of  suspicion  sufiQcient  to  deprive 
her  of  inheritance  on  the  authority  of  the  MayiiJcha.  But  the 
proof  here  falls  short  of  that.  It  does,  however,  show  such  mis- 
conduct as  .would  render  us  reluctant  to  confer  the  administration 
on  her  to  the  exclusion  of  the  younger,  irreproachable  widow.  On 
the  whole,  we  strongly  recommend  that  the  Administrator  General 
should  be  requested  to  take  the  administration  on  himself.    If  this 


Vol.  II.  9t 
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suggestion  is  not  acted  on,  wo  should  be  driven  to  grant  a  joint 
administration* — Bom.  H.  C.  Rep.  Vol.  I,  p.  66. 


It  appears,  therefore,  that  a  Hindu  widow  is  not  bound  to  reside 
with  the  relatives  of  her  husband  ;  that  the  relatives  of  her  husband 
have  no  right  to  compel  her  to  live  with  them ;  and  that  she  does 
not  forfeit  her  right  to  property  or  maintenance  merely  on  account 
of  her  going  and  resiJiiig  with  her  family,  or  leaving  her  husband's 
residence  from  any  other  cause  than  unchaste  or  improper  pur- 
poses.-f — Part  of  the  Privy  Council  Decision  in  Rajah  Perthee 
Singh  v.  Raj  Kooer  alias  Rani  Shib  Kooer — B.  L.  R  Vol.  XII> 
page  238. 

See  the  Privy  Council  Decision  in  K£shi-n&th  Bas£k  and 
Ram&-n&th  Bas&k  versus  Hara-sundarl  D&si  and  Kamal-mani  D&sf, 
upon  which  the  above  decision  is  based  and  which  is  to  be  found  ia 
the  Vyavasthd  Darpana  ( 2nd  Ed.  p.  97)  and  some  other  books. 

A  Hindti  widow  does  not  forfeit  her  right  to  succession  by  re- 
moving from  the  family  dwelling  house  of  her  deceased  husband. — 
Oma  Dabea  and  others  v.  Kishen  Munee  Dabea,t — Sel.  S.  D.  A^ 
Rep.  Vol.  VII,  p.  270.  { New  Ed.  p.  323.) 

Although  the  Shdstras  impose  on  a  widow  the  duty  of  living 
with  her  deceased  husband's  relatives,  the  duty  has  been  regarded 
by  the  British  Courts  as  a  moral  duty  which  they  will  not  lend 
their  aid  to  enforce,  and  of  which  the  non-performance  does  not 
deprive  the  widow  of  her  right  to  inherit. — Umrit  Kovfareey.Kedar 
Nath   Ohose  and  others.     Agra  Rep.  Vol.  Ill,  p.  182. 

*  KoTB. — Mr.  Justice  Strange,  of  the  High  Court  at  Madras,  in  hia  "  Manual  of  Hindti 
Law  prevailing  in  the  Presidency  of  Madras"  (2nd  Ed.,  para.,  32C),  lays  it  down  that  in 
Southern  India  the  law  is  that  the  wives  are  viewed  on  an  equality,  and  inherit  jointly, 
and  cites  the  Mitdkshard,  II,  i,  a  clause  omitted  between  clauses  fivo  and  six  of  Cole- 
brooke's  translation. 

f  See  the  Chapter  on  Maintenance  in  which  the  above  case  is  given  in  exiemok 
t  That  part  of  the  main  decision  of  which  the  above  is  an  abstract  is  as  follows  :-^ 
Is  the  plaintiff  debarred  from  suing  by  the  fact  of  her  having  chosen  to  reside  in  the 
family  of  her  father  instead  of  that  of  her  hubsand?  On  this  'point  the  decision 
of  the  Privy  Council  in  the  case  of  KtUht-ndth  Basdk  versus  Hara-tundari  IkUi  and 
another  ( See  page  85  Morton's  Reports,)  is,  in  the  opinion  of  the  Court,  quite  decisive 
as  to  the  right  of  the  plaintiff  to  sue. 
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One  Venkanna  Gandu  died  leaving  no  son  but  two  widows— 
Ki'ishnamma  and  Bindamma.  A  dispute  having  arisen,  Krish- 
namma  brought  a  suit  against  Rindamma  and  obtained  a  decree 
dividing  equally  between  them  the  lands  of  the  deceased  husband. 
Krishnamma  took  possession  of  her  tnoiety  and  held  the  same  till 
her  death  when  Rindamma  took  possession. 

In  a  suit  by  the  sons  of  the  deceased  daughter  of  Krishnamma 
against  Rindamma  for  the  share  formerly  held  by  Krishnamma : — 

Held,  that  they  were  not  entitled  in  preference  to  the  surviving 
widow.  They  may  have  a  good  title  as  next  heirs  of  the  husband 
upon  the  death  of  the  defendant,  the  surviving  widow, — Rindamma 
V.  Venhata-ramap'pa  and  four  others, — Mad  H.  C.  R.  Vol.  Ill, 
page  268. 

One  of  the  two  widows  who  had  succeeded  to  their  late  hus- 
band's landed  property  in  separate  possession,  made  over  her  share, 
by  a  deed  of  gift,  to  her  husband's  illegitimate  son,  who,  on  her 
death,  sued  the  surviving  widow  for  the  share  of  the  donor.  Held 
that  he  had  no  claim  as  the  widow  had  no  power  to  alienate  the  pro- 
perty, except  for  the  performance  of  funeral  rites,  or  for  her  own 
subsistence.— Gifciiptt^  Singh  v.  Mussummat  Ranee  Chouhan,-^ 
N.  W.  Decis.  Vol.  V,  p.  202.— Mori.  Dig.  N.  g.  Vol.  I,  p.  180. 

A  second  widow  succeeds  to  the  inheritance  on  the  death  of  the 
first. — Sree  Vutsavoy  Jugga-nadha  Rauze  v.  Sree  Vutaavoy  Boochee 
SeetiaJi.—CsiSQ  5  of  1824.  Mad.  Dec,  Vol.  I,  p.  453.— Mori.  Dig, 
Vol.  I,  p.  313. 

If  a  Hindti  die  without  issue,  leaving  two  widows,  they  take  his 
whole  estate  for  life ;  and  on  the  death  of  one,  the  whole  survives 
to  the  other,  upon  whose  death  it  goes  to  the  collateral  heirs  of  the 
husband. — Sreemutee  Brqjessury  Dossee  v.  Ram-cony  Dvit  and 
another. — East's  Notes.  Case  54. 
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Widow's  Powers  over  her  Inherited  Property. 

Pkivy  Council.— rA6  Hat  of  December  1861. 

Present : 

Lord  Justice  Knight  Bruce,  Lord  Justice  Turner, 
Sir  J.  T.  Coleridge,  Sir  L  Peel,  aad  Sir  J.  W.  Colvile. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  ai  Madras. 

The  Collector  of  Masulipatam, 

Cavaly  Vencatta  Narainafah  ♦ 

Under  the  Hindd  Law  a  widow,  though  she  takes  as  heir,  takes  a  special  and  qualified 
estate.  If  there  be  collateral  heirs  of  her  husband,  she  cannot,  of  her  own  mU^ 
alienate  The  property  except  for  special  purposes.  For  religious  or  charitable  pur- 
poses, or  those  which  are  supposed  to  conduce  to  Uie  spiritual  welfare  of  her  husband, 
she  has  a  larger  power  of  disposition  than  that  which  she  possesses  for  purely  worldly 
purposes.  To  support  an  alienation  for  the  last,  she  must  show  necessity.  The  r©- 
strietiona  on  her  power  of  alienation  are  inseparable  from  her  estate,  and  independent 
of  the  existence  of  heirs  capable  of  taking  on  her  death.  If  for  want  of  heirs,  th« 
property,  so  far  as  it  has  not  been  lawfully  disposed  of  by  her  passes  to  the  Crown, 
the  Crown  has  the  same  power  of  protecting  its  interest  as  an  heir  by  impeaching 
any  injurious  alienation  by  the  widow. 

Where  an  opinion,  apparently  discordant  from  works  of  current  and  established  autho- 
rity is  delivered  by  Pundits,  it  must  not  be  taken  on  their  authority  to  be  a  correct 
exposition  of  the  law.  They  should  be  questioned  further  as  to  authorities,  usage, 
anpl  generally  received  opinions. 

The  acts  of  a  Government  officer  bind  the  Goremment  only  when  he  is  acting  in  tii« 
discharge  of  a  certain  duty  within  the  limits  of  his  authority,  or,  if  he  exceed  that 
authority,  when  the  Qovemment,  in  fact  or  in  law,  directly,  or  by  implication,  ratifi«i 
the  excess. 

The  onus  is  on  those  who  claim  under  an  alienation  from  a  Hindd  widow  to  show  that 
the  transaction  was  within  her  limited  powers. 

This  cause  has  come  before  their  Lordships  on  appeal  for  the 
second  time.  They  regret  t6  find  that  they  are  still  ^without  ibe 
means  of  satisfactorily  determiuing  the  long  litigation  between  the 
parties. 

The  zemindary,  which  is  the  subject  of  the  suit,  was  claimed  by 
the  appellant  on  behalf  of  the  Oovernment  of  Madras,  as  an  escheat 

*  This  case  is  considered  to  be  the  leading  case  on  the  subject  of  a  widow's  succession 
and  power  over  her  inherited  propei-ty.     Vidt  Norton's  Leading  Cases,  part  II,  p.  618. 
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to  which  the  Crown  became  entitled  on  the  death  of  the  widow  of 
the  last  male  zemindar,  of  whom  there  were  no  heirs  in  remainder 
to  the  widow ;  and  he  claimed  to  have  it  free^  and  discharged  from 
all  incumbrances  with  which  it  had  been  charged  by  the  widow 
during  her  enjoyment  of  it. 

The  respondent  disputed  the  right  of  the  Crown  to  take  the 
particular  property  by  escheat  in  any  circumstances ;  and  insisted 
that,  even  if  that  right  existed,  he  had  a  title  to  the  zemindary  para- 
mount to  that  of  the  Crown  by  virtue  of  a  razee-namah  executed  in 
his  favor  by  the  widow  in  her  life-time.  His  case  as  to  this  was> 
that  his  father  had  made  advances  to  the  widow  for  some  of  the 
purposes  which,  under  the  Hindoo  Law,  justify  the  alienation  by  a 
widow  of  immovable  property  inherited  from  her  husband,  and 
had  obtained  a  decree  for  the  amount  of  the  debt ;  that  after  his 
father's  death  he  had  taken  out  execution  oa  that  decree,  and  that 
to  stay  his  execution  the  razee-namah  had  been  executed.  He  fur* 
ther  contended  that  this  had  been  done  with  the  sanction  and  under 
the  advice  of  the  then  Collector  of  the  District,  and  that  the  Govern- 
ment was  estopped  from  disputing  the  transaction,  if  it  could  other- 
wise have  done  so,  by  the  conduct  of  its  officer. 

The  razee-namah  was  in  the  nature  of  an  agreement  for  the  pay- 
ment of  the  judgment-debt  by  instalments,  with  stipulations  that 
if  default  were  made  in  the  payment  of  any  instalment,  the  whole 
sum  should  become  due,  and  that  the  judgment-creditor  should  be 
put  into  possession  of  twelve  out  of  the  fourteen  villages  comprising 
the  zemindary  (which  were  to  be  impledged  to  him)  and  should,  on 
her  death,  take  possession  of  the  two  other  villages,  and  hold  the 
whole  zemindary  as  his  absolute  estate.  No  instalment  was  paid  by 
the  widow,  nor  yet  was  possession  taken  under  the  razee-namah  in 
her  life-time.  The  respondent,  however,  alleged  that  it  was  by  rea- 
son of  an  order  of  the  Sudder  Court,  suspending  the  execution  of 
the  razee-namah,  in  consequence  of  proceedings  in  another  suit,  that 
he  failed  to  get  possession. 

It  follows  from  this  statement  that  the  questions  to  be  deter- 
mined in  the  cause  were,  whether  the  Crown  had  any  title  by  escheat 
to  the  lands ;  and,  if  so,  whether  that  title  had  been  defeated,  either 
absolutely  or  to  the  extent  of  any  subsisting  charge,  by  the  acts  of 
the  widow  in  her  life-time.     The  latter  question  involved  the  consi- 
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deration  of  the  powers  of  a  Hindoo  female  taking  her  husband's  es- 
tate byjinheritance,*and  whether  the  transaction  relied  upon  by  the 
respondent  was  an  act  done  bond  fide  in  the  exercise  of  her  powers, 
or  a  mere  colorable  contrivance  for  transferring  the  property  to  the 
respondent  in  spite  of  her  disabilities. 

In  the  judgment  of  the  Sudder  Adawlut,  which  was  the  subject 
of  the  first  appeal,  the  Court  has  dealt  with  the  first  of  these  ques- 
tions only.  It  held  that  the  property  having  belonged  to  a  Brabmi- 
nical  family,  the  Crown  had  no  right  to  take  it  by  escheat,  though 
on  the  clearest  failure  of  heirs :  and  therefore  dismissed  the  suit  on 
that  ground^  without  adjudicating  upon  the  other  questions  raised 
in  it. 

Upon  the  appeal,  however,  the  whole  case  was,  more  or  less, 
fully  argued.  Their  Lordships  came  to  the  conclusion  that  the 
judgment  of  the  Sudder  Adawlut  ^as  erroneous ;  that  the  Crown 
was  entitled  to  take  the  property  of  a  Brahmin  as  of  any  other 
Hindti  subject,  dying  without  heirs.* 

The  case  went  back  to  Madras,  and  was  re-heard  by  the  Sudder 
Adawlut  there.  In  the  judgment  pronounced  on  the  22nd  of  Octo- 
ber 1860,  the  Judges  stated  that — Admitting  the  right  of  the  Crown 
to  take  by  escheat  property  of  which  the  last  owner  died  without 
heirs,  they  held  that  where  there  had  been  an  assignment  by  that 
owner  though  a  female,  the  Crown  could  not  take  the  place  of  an 
heir  to  challenge  her  power  to  make  that  assignment.  They,  there- 
fore, decided  that  the  suit,  having  been  brought  upon  the  erroneous 
assumption  that  the  Crown  had  the  power  to  challenge  and  defeat 
the  act  of  the  last  incumbent,  should  be  dismissed. 

They  next  decided  that,  even  if  the  Crown  had  the  right  con- 
tended for,  it  was  estopped  from  asserting  it  by  the  acts  of  the  Col- 
lector, and  the  sanction  given  by  him  to  the  razee-namah  of  1841. 

They,  lastly,  decided  that,  even  if  the  Crown  could  now  challenge 
the  alienation  in  question,  the  plaint  had  not  been  properly  framed 
for  that  purpose. 

It  is  with  the  appeal  against  this  judgment  that  their  Lord- 
ships have  now  to  deal. 


•  This  decision  of  the  Privy  Council  will  bo  found  in  the  Section  treating  of 
Escheat  to  the  Buling  power. 
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The  first  conclusion  of  the  Sudder  Adawlut,  however,  involves 
a  question  of  substance — an  important  question  of  Law ;  and  if  their 
Lordships  were  satisfied  that  it  was  well-founded,  they  would  be  dis- 
posed to  prevent  its  being  met  by  the  objection,  in  some  degree  for- 
Hial,  of  its  inconsistency  with  the  order  of  Her  Majesty,  by  taking 
measures  to  procure  the  variation  of  that  order.  They,  therefore, 
proceed  to  consider— ^?'6^,  whether  the  conclusion  is,  in  fact,  correct. 

It  was  justly  observed  in  the  course  of  the  argument,  with 
reference  to  those  authorities  which  speak  of  the  widow's  interest 
as  a  life-estate ;  that  great  confusion  arises  from  applying  analogies 
derived  from  the  English  Law  of  real  property  to  the  Hind6  Law 
of  inheritance ;  and  that,  when  so  applied,  the  terms  by  which  we 
describe  estates  in  land  under  the  English  Law  are  more  likely  to 
mislead  than  to  direct  the  judgment  aright.  It  may,  however,  be 
doubted  whether  the  argument,  on  behalf  of  the  respondents,  does 
not  really  require  some  such  process  of  reasoning  to  support  it,  the 
Hindu  widow,  it  was  urged,  has  an  estate  of  inheritance,  not  a  life- 
estate  ;  the  original  estate,  it  is  said,  devolves  on  her  in  a  course  of 
succession  derived  from  the  husband,  who  had  in  him  an  estate  of 
inheritance  which  she  takes  as  heir.  Yet,  what  is  this,  in  efiect,  but 
to  apply  the  English  Law  regulating  the  descent  of  lands  in  fee 
simple  from  ancestor  to  heir  ? 

It  is  clear  that,  under  the  HindA  Law,  the  widow,  though  she 
takes  as  heir,  takes  a  special  and  qualified  estate.  It  is  a  qualified 
proprietorship,  and  it  is  only  by  the  principles  of  the  Hindti  Law 
that  the  extent  and  nature  of  the  qualification  can  be  determined. 

It  is  admitted,  on  all  hands,  that  if  there  be  collateral  heirs  of 
the  husband,  the  widow  cannot,  of  her  own  will,  alien  the  property 
except  for  special  purposes.  For  religious  or  charitable  purposes, 
or  those  which  are  supposed  to  conduce  to  the  spiritual  welfare  of 
her  husband  she  has  a  larger  power  of  disposition  than  that  which 
she  possesses  for  purely  wordly  purposes.  To  support  an  alienation 
for  the  last  she  must  show  necessity.  On  the  other  hand,  it  may  be 
taken  as  established  that  an  alienatioil  by  her,  which  would  not 
\  otherwise  be  legitimate,  may  become  so  if  made  with  the  consent 
of  her  husband's  kindred.  But  it  surely  is  not  the  necessary  or  logi- 
cal consequence  of  this  latter  proposition  that  in  the  absence  of 
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'  collateral  heirs  to  the  husband,  or  on  their  failure,  the  fetter  on  the 
widow's  power  of  alienation  altogether  drops. 

Nor  does  it  appear  to  their  Lordships  that  the  construction  ef 
Hindu  Law,  which  is  now  contended  for,  can  be  put  upon  the  prin- 
ciple of  oesaante  rcUione  ceasat  et  ipsa  lex.  It  is  not  merely  for  the 
protection  of  the  material  interests  of  her  husband's  relations  that 
the  fetter  on  the  widow  s  power  is  imposed.  Numberless  authoritiest^ 
from  Menu  downwards,  may  be  cited  to  that,  according  to  the  prin- 
ciples of  Hindi  Law,  the  proper  state  of  every  woman  is  one  of 
tutelage ;  that  they  always  require  protection  and  are  never  fit  for 
independence.  Sir  Thomas  Strange  (  See  "  Strange  on  Hindii  Law*'» 
Vol.  I^  page  242,}  cites  the  authority  of  Menu  for  the  proposition 
that,  if  a  woman  have  no  other  controller  or  protector,  the  king 
should  control  or  protect  her.  Again  all  the  autliorities  concur  in 
showing  that,  according  to  the  principles  of  Hindd  Law^  the  life  of 
a  widow  is  to  be  one  of  ascetic  privation  ( 2,  "  Colebrooke's  Digest," 
If  451 ).  Hence,  probably  it  gave  her  a  power  of  disposition  for  reli- 
Ij  gious,  which  it  denied  to  her  for  other,  purposes.  These  principlea 
do  not  seem  to  be  consistent  with  the  doctrine  that,  on  the  failure 
of  heirs,  a  widow  becomes  completely  emancipated ;  perfectly  un- 
controlled in  the  disposal  of  her  property ;  and  free  to  squander  her 
inherited  wealth  for  the  purposes  of  selfish  enjoyment 

Their  Lordships  cannot  but  think  that,  if  the  consequences  of 
the  failure  of  heirs  of  the  husband  were  such  as  they  are  now  argued 
to  be,  there  would  be  some  decision  on  a  case  so  likely  to  have  hap- 
pened before,  or,  at  all  events,  that  there  would  be  some  trace  of 
so  startling  an  exception  to  the  general  rule  of  Hindfi  Law  touching 
females  taking  by  succession  the  property  of  males,  in  the  ancient 
text-writers  and  commentators.  The  proposition,  however^  rests  up- 
on the  argument  founded  on  the  nature  of  the  Hindii  female's  estate 
as  an  estate  of  inheritance ;  upon  a  passage  from  a  modern  treatise 
by  Mr.  Strange,  for  which  no  authority  is  cited  ;  and  upon  the  opini- 
on of  the  pundits.  The  first,  for  the  reasons  already  given,  their 
Lordships  consider  unsatisfactory.  The  second  cannot  be  treated  as 
more  than  an  opinion,  thoiigh  an  opinion  deserving  of  respect  and 
attention.  Upon  the  last,  their  Lordships  can  but  repeat  an  observa- 
tion made  by  them  in  a  late  case,  to  the  following  effect : — '*  Where  an 
opinion  apparently  discordant  from  works  of  curreat  and  established 
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authority,  is  delivered  by  pundits,  it  must  not  be  taken  on  their 
authority  to  be  a  correct  exposition  of  the  law.  They  should  be 
questioned  further  as  to  authorities,  usage,  and  generally  received 
opinions.  Such  an  enquiry  might  produce  a  conviction  that  the 
pundits  on  a  new  case  delivered  rather  their  own  notions  of  expedi- 
ent law,  as  law,  than  delivered  it  on  the  force  of  the  opinions  of  any 
writers  or  authoritative  expounders  of  the  Hindd  Law." 

Their  Lordships  are  of  opinion  that  the  restrictions  on  a  Hindoo 
widow's  power  of  alienation  are  inseparable  from  her  estate  and  that 
their  existence  does  not  depend  on  that  of  heirs  capable  of  taking  on 
her  death.  It  follows  that  if,  for  want  of  heirs,  the  right  to  the  pro- 
*•  perty,  so  far  as  it  has  not  been  lawfully  disposed  of  by  her,  passes  to 
the  Crown^  the  Crown  must  have  the  same  power  which  an  heir  would 
have  of  protecting  its  interests  by  impeaching  any  unauthorized  alie- 
nation by  the  widow. 

Their  Lordships^  therefore^  dissent  from  the  first  ground  on  which, 
by  the  judgment  under  appeal,  the  Sudder  Adawlut  has  dismissed 
the  appellant's  suit. 

The  next  consideration  is,  whether  the  Sudder  Adawlut  was 
right  in  holding  that  the  Crown  is  estopped  by  the  act  of  the  former 
Collector,  Mr.  Grant,  from  disputing  the  title  asserted  by  the  respon- 
dent under  the  razee-namah.  In  their  Lordship's  opinion,  the  prin- 
ciples of  estoppel  do  not  support  this  contention.  On  every  reason- 
able presumption  the  facts  relating  to  the  creation  of  the  original 
debt  were  known  to  the  respondent,  or  to  the  original  plaintiff  in  the 
suit  whose  judgment  he  was  enforcing.  The  Collector  would  have 
no  necessary  knowledge  on  the  subject,  nor  is  he  proved  to  have  had 
actual  knowledge.  His  advice  to  the  widow  to  the  effect  that  unless 
she  made  an  arrangement  with  the  creditor,  the  estate  ( which,  the 
sale  being  an  execution-sale,  must  be  taken  to  mean  her  right,  title, 
and  interest  in  the  estate)  would  be  sold,  is  not  a  statement  at  vari- 
ance with  the  true  state  of  things.  The  razee-namah  into  which  she 
entered,  might,  for  aught  that  appeared,  be  satisfied  by  payment  of  the 
•.  instalments  in  her  life-time.  Again,  the  acts  of  a  Government  offi- 
cer bind  the  Government  only  when  he  is  acting  in  the  discharge  of 
a  certain  duty  within  the  limits  of  his  authority,  or,  if  he  exceed 
that  authority,  which  the  Government,  in  fact,  or  in  law,  directly,  or 
by  implication,  ratifies  the  excess.  The  Collector  in  this  case  had 
Vol,  II  84 
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certaiDly  no  authority  to  waive  the  rights  to  which  Qovemment 
might  become  en  titled  by  the  escheat ;  nor  were  his  acts,  when  fairly 
viewed,  calculated  to  give  rise  to  the  supposition  that  he  had  sach 
an  authority. 

Their  Lordships  have  already  indicated  their  opinion  that  it  is 
too  late  to  assert,  if  it  could  ever  have  been  successfully  asserted,  that 
it  is  not  open  to  the  appellant  on  these  pleadings  to  question  tbe 
validity  of  the  widow's  alienation  against  the  Crown.  The  reasoning 
of  the  Sudder  Adawlut  on  this  point  seems  to  their  Lordships  to  ia- 
volve  some  misconception  of  the  effect  of  the  decree  under  which  the 
respondent  claims.  As  regards  the  appellant;  that  decree  is  res  inter 
alias  acta.  He  is,  therefore,  in  a  very  different  position  from  one 
who,  coming  into  Court  to  get  rid  of  a  decree  binding  upon  him,  has 
to  allege  and  prove  that  it  was  fraudulently  or  coUusively  obtained, 
or  is  open  to  some  other  definite  objection. 

Again,  though  particular  circumstances  may  shift  the  burthen 
of  proof,  the  general  rule  certainly  is,  that  it  lies  upon  those  who 
claim  under  an  alienation  from  a  Bindti  female  to  show  that  the 
transaction  was  within  her  limited  powers. 

Their  Lordships  continue  to  think  that  the  evidence  before 
them  is  not  such  as  to  admit  of  a  satisfactory  decision  of  the  ques- 
tion whether  the  razee-namah  does  to  any,  and  what,  extent,  consti- 
tute a  charge  on  the  zemindary  as  against  the  Crown,  and  that  there 
ought  to  be  a  further  trial  of  that  issue.  Under  the  former  order 
of  Her  Majesty,  the  Sudder  Adawlut  should  have  given  to  each 
party^  if  so  disposed,  an  opportunity  of  adducing  further  evidence^ 
It  does  not  appear  to  have  done  this,  but  to  have  acted  on  its  own 
impression  that  no  further  evidence  was  necessary.  Such  at  least 
is  their  Lordships^  undei-standing  of  the  preliminary  statements  in 
the  judgment  under  appeal. 

In  these  circumstances  their  Lordships  propose  humbly  to  re- 
commend to  Her  Majesty  that  the  present  appeal  be  allowed ;  that 
it  be  declared  that  the  Crown,  taking  by  escheat,  the  same  right  to 
impeach  the  alienation  by  the  widow  which  the  next  heirs  of  the 
husband  (if  such  there  had  been,)  would  have  had,  and  are  not  estop- 
ped from  asserting  that  right  by  the  acts  of  the  Collector  in  1848; 
that  the  Crown  is  not  bound  by  the  decree,  and  that  the  widow  was 
not  entitled  to  alienate  without  the  consent  of  the  Crown^  except 
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in  so  far  as  sbe  could  have  alienated  without  the  consent  of  the 
next  heirs  of  the  husband^  if  such  there  had  been,  but  that  the 
respondent  is,  at  all  events,  entitled  to  a  charge  upon  the  estate,  and 
to  be  paid  and  satisfied  thereout,  the  full  amount  of  all  such  of  the 
advances,  if  any,  made  by  the  respondent's  father  to  the  widow  as 
were  made  for  purposes  for  which  according  to  the  Hindti  Law,  she 
would  have  been  entitled  to  alienate  the  estate>  as  against  the  next 
heirs  of  her  husband,  if  such  there  had  been,  in  so  far  as  she  had 
not  other  estate  of  her  husband  to  answer  such  purposes^  and  that 
the  cause  be  remitted  to  the  Sudder  Adawlut  to  enquire  whether, 
having  regard  to  the  declarations  aforesaid,  the  right  of  the  Crown 
was  absolutely  defeated  by  the  razee-naraah,  and,  if  not,  to  enquire 
what  advances;^  if  any,  were  made  by  the  Respondent's  father  to  the 
widow,  and  whether  all,  or  any,  and  which,  of  such  advances,  and 
to  what  amount,  were  made  for  purposes  for  which,  according  to  the 
Hindd  Law,  the  widow  would  have  been  entitled  to  alienate  the 
estate  as  against  the  next  heirs  of  her  husband,  if  such  there  had 
been,  and  whether  the  widow  had,  when  such  advances  were  respec- 
tively made,  other  estates  of  her  husband  sufficient  to  answer  such 
purposes,  and  the  parties  respectively  are  to  be  at  liberty  to  adduce 
further  evidence  touching  the  matters  aforesaid,  or  any  of  them,  as 
they  may  be  advised,  and  the  Sudder  Court  is  to  proceed  in  the 
cause  according  to  the  result  of  the  said  enquiries. — Mooro's  Indian 
Appeals,  Vol.  VIII,  p.  629.     Sutherland's  P.  C.  Judgments,  p.  476. 

The  widow  of  a  Hindti  dying  without  any  known  heirs  may 
convey  absolutely  his  estate  as  against  all  but  the  King. — Doe  dem, 
Shib-nauth  Roy  v.  Bunsook  Buzza^i^.  East's  Notes.  Case  ^3. — 
Mori.  Dig.  Vol.  I,  p.  283. 


A  Hindii  widow  cannot  alienate  movable  or  immovable  pro- 
perties acquired  by  her  out  of  the  funds  derived  from  the  income  of 
her  husband's  estate.  Such  properties  descend  to  the  heirs  of  the 
husband  and  not  of  the  widow.  Where,  however,  a  widow  held  un- 
der a  deed  which  conveyed  the  property  to  her  to  enjoy  for  her  life- 
time, and  to  incur  all  needful  expenses,  hdd  that  she  was  entitled  to 
invest  sums  out  of  the  income  for  the  benefit  of  her  daughter 
and  grand-daughter    in   the  purchase  of  immovable  property  for 
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their  maintenance. — Chowdry  Bhola-navih  Thakoor  v.  Mussiimmat 
Ehughuti  Deyi;  Muasummat  Bhugtibuti  Deyi  v.  Chywdry  Bhola- 
TuUh  Thakoor.--B.  L.  R.  Vol.  VU,  p.  93 ;  and  S.  W.  R.  Vol.  XV,  O. 
R.  p.  63. 

A  widow  is  not  competent  to  alienate  property  which  she  has 
purchased  with  the  funds  derived  from  her  husband's  estate  after 
his  death,  and  purchases  with  such  funds  would  not  belong  to  the 
widows  otherwise  than  the  lands  from  which  the  money  arose  belong- 
ed to  them. — Mhal  Khan  and  others  v.  Mur  Chum  Lavl.  Agra, 
Rep.  Vol.  I,  A.  C.  p.  219. 


A  Hindd  widow  has  no  power  to  alienate  part  of  the  ancestral 
property  to  the  injury  of  the  reversioners.  Kunhya  Lall  Rooz  v, 
Sheo  Nath  Dey  and  another.— S.  D.  A  Rep.  for  1859^  page  118& 

Calcutta  S.  D.  A.— December  2nd,  1819. 

Than  Sing  and  Mahajeet  Sing,  Appellants, 
versus 
MussuMMAT  Jeetoo,  Respondent. 

According  to  the  Hidoo  law,  aa  current  in  Agra,  a  cbildleu  widow,  after  her  hoshand^ 
death,  will  Bucceed  to  the  moiety  of  a  village  granted  to  him  and  hia  brother  by  tba 
Bajah  of  the  oountry,  on  a  rent-free  tenure ;  partition  being  presumed.  She  has  only 
a  life  interest  therein,  and  cannot  alienate  it.  After  her  death  it  will  go  to  h«r  hus- 
band's heirs. 

The  respondent  ( originally  plaintiff)  instituted  this  action  in 
the  Zillah  Court  of  Agra,  on  the  29th  of  April  1814,  to  recoTer  from 
Ludja  Ram,  Bishea  Doss,  Than  Sing  and  Mahajeet,  brothers  of  her 
deceased  husband,  a  moiety  of  the  village  of  Nowgawah,  situate  in 
pergunna  Sonk  (formerly  attached  to  pergunna  Sonsa),  held  rent-free 
under  a  aunnud  granted  by  Madhoo  Rao  Narain  Scindia.  She  stated 
in  her  plaint,  that  the  village  in  question  was  granted  on  a  rent«firee 
tenure  to  her  husband^  Bintee  Ram,  and  his  brother  BishenDass,  by 
Madhoo  Rao  Narain  Scindia,  under  a  maafee  eunmid,  in  the  year 
1204,  P.  S.,  (A.  D.  1796-97)  in  their  joint  names;  and  that  Bintee 
Ram  had  possession  thereof  till  it  was  attached  by  the  officers  of  the 
Mahratta  Government  in  the  year  1856,  Sumbut  era  (1206-7,  F.  S.), 
that  he  died  in  the  following  year,    and    the    village    remained 
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under  attachment  till  she/ having  supplied  Bishen  Dass  with  money 
for  his  expenses,  sent  him  to  General  Perron,  the  aumil  of  that 
part  of  the  country  under  the  Mahratta  Government,  who  removed 
the  attachment  in  the  year  1860  of  the  Sumbut  era  (1210-11,  F.  S.), 
and  delivered  the  village  to  them,  on  the  same  rent-free  tenure : 
that  she  received  a  moiety  of  the  profits  thereof  for  the  years  1861 
and  1862,  Sumbut  era,  ( 1211-12,  and  1212-13,  F.  S.),  that  the  de- 
fendants had  unjustly  dispossessed  her,  and  refused  to  pay  her  the 
share  of  the  profits,  to  which  she  was  entitled  in  right  of  her  deceased 
husband,  she  therefore  instituted  the  present  action. 

Ludja  Ram,  the  elder  brother  of  the  plaintiff's  husband,  did 
not  appear  to  defend  the  suit.  It  appeared  from  the  proceedings, 
that  he  had  separated  from  the  family  during  the  life-time  of  his 
father,  and  a  letter  from  him  to  the  plaintiff  was  filed,  wherein  he 
acknowledged  that  the  claim  of  the  plaintiff  was  just 

Bbhen  Dass  and  Than  Sing  denied  the  right  of  the  plaintiff 
to  any  share  in  the  village.  They  admitted  that  the  sunnud  was 
granted  in  the  joint  names  of  Bintee  Ram  and  Bishen  Dass,  but 
stated  that  the  former  never  had  possession  thereof,  he  having  exe- 
cuted a  deed,  whereby  he  relinquished  the  village  to  Than  Sing, 
the  Pocjaree,  or  officiating  priest,  of  the  idol  Sree  Ram  Chund  Jeo, 
for  the  expences  of  the  worship,  &c.,  that  the  plaintiff  had  never 
received  any  part  of  the  produce,  and  that  when  the  village  was 
attached  by  General  Perron,  Bishen  Dass,  without  any  pecuniary 
aid  from  the  plaintiff,  got  the  attachment  removed. 

Mahajeet  resisted  the  claim  on  the  same  grounds,  but  denied 
the  legality  of  the  transfer  of  the  village  to  Than  Sing,  Pocjaree, 
and  claimed  to  share  therein  as  a  joint  family  estate. 

After  perusing  the  pleadings  and  documents  filed  by  the  parties, 
and  hearing  the  evidence  of  the  witnesses,  the  Zillah  Judge  ob- 
served, that  though  the  plaintiff  had  not  proved  that  she  ever  had 
actual  seizin  of  the  village,  she  had  established  the  fact  of  her 
having  received  part  of  the  profits  thereof,  for  the  years  1861  an4 
1862,  £fitm&ti^  era:  he  rejected  the  deed  of  transfer  filed  by 
Than  Sing,  as  irregular  in  its  execution,  and  not  supported  by  cre- 
dible evidence. 
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He  considered  the  point  at  issue  to  be  the  right  of  the  plaintiff 
to  the  property  of  her  hasband,  under  the  Hindtl  law  ;  to  ascertaia 
%vhich,  he  put  the  following  questions  to  the  pundit  of  his  Court 

One  of  five  brothers,  after  the  death  of  his  father^  obtains  a 
grant  of  a  village  under  a  mcuifee  aunnud  in  his  own  name  and 
the  name  of  one  of  his  brothers.  He  dies,  leaving  four  brothers  and 
a  widow.  An  answer,  therefore,  to  the  following  questions  is  requir- 
ed :  1st,  can  all  the  brothers,  or  only  those  whose  names  are  entered 
in  the  sunniid,  claim  the  village  ?  2nd.  Is  the  widow  entitled  to 
her  husband's  share,  or  is  her  right  barred  by  the  fact  of  her  being 
childless  ? 

The  answers  of  the  pundit  were  in  the  following  terms :  1st,  If 
a  person,  without  aid  of  property  left  by  his  father,  acquire  real  pro- 
perty, this  property  so  acquired  belongs  solely  to  him,  and  not  to  his 
brothers.  If  any  other  co-operated  with  him  in  acquiring  it,  their 
shares  are  equal.  2nd,  If  the  acquirer  of  real  property  die  childless, 
even  though  he  were  at  the  time  in  family  partnership  with  his  bro- 
thers, his  property  will  go  to  his  widow,  and  not  to  his  brothers. 
The  widow  cannot,  however,  alienate  it  by  gift  or  sale :  she  will  en- 
joy possession  thereof  during  her  lifetime,  and  after  her  death,  it 
will  go  to  her  husband's  heirs.  The  authorities  for  these  answers  are 
Munoo  and  YAjnyavalkya. 

The  defendants  denied  the  correctness  of  the  law,  as  laid  down 
in  these  answers,  and  filed  opinions  {Vya^vaethda)  delivered  by  certain 
pundits  in  the  city  of  Agra. 

They  prayed,  therefore,  that  answers  to  the  questions  put  to  the 
law  officer  of  the  Zillah  Court  might  be  obtained  from  the  law  officer 
of  the  Provincial  Court  In  compliance  with  their  prayer  the  ques- 
tions were  sent  to  the  Provincial  Court,  by  whom  they  were  submit- 
ted to  their  pundit  His  answers  were  as  follow :  1st,  If  one  or  two 
persons  acquire  property  by  their  own  exertions,  without  aid  from  the 
family  property,  other  brothers,  though  in  family  partnership,  do 
not  participate  with  th^m.  If  the  property  be  acquired  with  aid 
from  the  family  funds,  the  acquirer  will  take  two  shares,  and  th« 
other  brothers  in  equal  proportions. 

On  consideration  of  the  circumstances  of  the  case,  and  the 
opinions  of  the  pundits  of  the  Zillah  and  Provincial  Courts,  the 
Zillah  Judge  was  of  opinion,  that  the  plaintiflCs  claim  was  clear  and 
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unobjectionable,  and  that  no  circumstances  appeared  to  bar  it.  He 
therefore  passed  a  judgment  in  her  favour^  on  the  30th  of  Septem- 
ber 1814,  awarding  to  her  possession  of  a  moiety  of  the  village  in 
question^  and  making  the  costs  payable  by  Bishen  Dass  and  Than 
Sing. 

These  persons  appealed  from  this  decision  to  the  Provincial  Court. 

The  Fourth  Judge  of  the  Provincial  Court  considered  the  right 
of. the  respondent  clearly  established.  He  observed  that  it  was 
proved  that  the  respondent  had  received  part  of  the  profits  of  the 
village,  as  stated  in  her  plaint ;  he  rejectd  the  deed  of  transfer  as 
improbable.  He,  therefore,  passed  a  decree  on  the  5  th  of  Septem- 
ber  1815,  confirming  the  Zillah  decree  and  dismissing  the  appeal 
vfiih  costs  payable  by  the  appellants. 

Than  Sing  and  Mahajeet  being  dissatisfied  with  this  decision, 
presented  a  petition  to  the  Sudder  Dewanny  Adawlut  accompanied 
by  copies  of  the  decrees  passed  by  the  lower  Crourts,  and  of  the 
Vyavasthda  of  the  pundits  of  those  Courts,  and  of  the  Vyavaathds 
filed  by  them  in  the  Zillah  Court. 

Previously  to  deciding  the  case,  the  Court  ordered  that  the 
maafee  sunnud  should  be  submitted  to  their  pundits, .  with  instruc- 
tions to  answer  the  following  questions,  and  state  the  law  thereon, 
according  to  the  Mit£kshar&  as  received  in  the  district  of  Agra. 

In  this  aunnud,  which  is  a  maafee  aunnud  for  a  village,  the 
names  of  Bintee  Bam,  the  husband  of  the  respondent,  and  Bishen 
Dass,  his  own  brother,  are  entered ;  and  it  purports  to  grant  the 
village  to  them  and  their  heirs  in  perpetuity.  Under  the  deed, 
both  brothers  had  possession,  and  Bintee  Ram  dying,  leaves  the 
respondent  his  widow:  under  these  circumstances,  it  is  asked, 
whether  a  moiety  of  the  village  is  the  right  of  the  respondent, 
during  her  life-time,  or  of  Bishen  Dass  ?  and  if  Bishen  Dass  be  en- 
titled thereto,  whether  the  respondent  can  claim  from  him  food  and 
raiment  ? 

Their  answer  was  in  the  following  terms  : — 

If  two  btothers,  Brarains,  to  whom  the  Rajah  of  the  country 
has  given  a  village  as  charity,  and  in  order  to  perpetuate  the  gift, 
has  granted  a  sunnud,  have,  under  that  sunniid,  had  possession  of 
the  village  in  equal  shares,  and  one  of  them  die  childless,  leaving 
a  widow,  that  moiety  of  the  village,  of  which  he  had  possession, 
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'will  go  to  his  widow,  and  not  to  his  brother.  For,  from  the  circum- 
stance of  the  two  brothers  having  had  possession  each  of  a  moiety  of 
the  village,  a  partition  is  presumed :  and  of  the  property,  which  &ll8 
to  a  husband  on  a  partition,  his  widow  is  the  first  heir.  Under  the 
terms  of  the  aunniid,  the  heirs  of  the  donee  will  take  the  property. 
It  is  not  customary  to  enter  the  names  of  females  in  such  documents, 
men's  names  only  being  inserted.  If  the  heirs  generally  are  not 
meant,  then  the  father  and  brothers  cannot  take ;  this  would  be 
contrary  to  the  ahaater,  and  the  custom  of  the  country.  This  VyOr 
vasthd  is  agreeable  to  the  Mit&kshari  and  other  law  tracts  current 
in  Agra. 

Authorities : — 1st,  Tdjnyavalkya,  cited  in  the  Mit6kshar&  and 
other  tracts.  "The  property  of  a  person  who  has  no  great-grandson 
(meaning  neither  son,  grandson,  nor  great-grandson  in  the  male 
line)  will  go  to  his  wife;  if  he  have  no  wife,  his  daughter,  and  in 
default  of  a  daughter,  daughter's  sons,  &c.,  will  succeed  thereto.*' 
2nd,  Mit&kshard,  "  If  a  person,  who  has  possession  of  divided  pro- 
perrty,  and  has  not  again  joined  his  brothers,  die,  and  leave  no 
son,  or  grandson,  his  wife  will  take  his  property." 

The  Court  (  present  J.  Fendall  and  S.  T.  Goad  )  on  consider- 
ing this  opinion,  and  the  whole  of  the  proceedings  held  in  the  case, 
saw  no  reason  for  altering  the  decisions  of  the  Zillah  and  Provin- 
cial Courts.  They  therefore  passed  a  final  judgment,  on  the  2nd  of 
December  1819,  in  favour  of  the  respondent,  awarding  to  her  pos- 
session of  a  moiety  of  the  village  during  her  life-time,  and  declar- 
ing that  she  was  not  authorized  to  alienate  it,  and  that  on  her  death, 
the  heirs  of  her  deceased  husband  should  succeed  thereto.  The 
costs  were  made  payable  by  the  appellants. — Sel.  S.  D.  A.  Rep. 
Vol.  II,  p.  320.  (  New  Ed.  p.  411). 


In  Tirhoot,  a  widow  succeeding  to  her  husband's  estate  has 
power  to  consume,  or  give,  or  sell,  in  her  life-time,  the  movables!, 
but  has  no  power  over  the  immovables  beyond  a  moderate  or  legal 
enjoyment  of  them. — Sree-naraen  Red  v.  Bkya  Jha.  (17th  July  181 2. 
Sel.  S.  D.  A.  Rep.  Yol.  II,  p.  23.)  Cited  in  East's  Notes,  Case  124. 
Vide  Mori.  Dig.  Vol.  I,  p.  312. 
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Those  partis  of  the  main  decision  of  which  the  above  is  an  abs- 
tract are  as  fdllow : — 

The  pundits  of  the  Sudder  Dewanny  Adawlut  were  subsequent- 
ly consulted  (by  the  Suder  Court)  on  the  legal  competency  of  Ranee 
Indrawuttee,  to  make  a  donation  of  the  estate^  movable  and  immov- 
able, which  devolved  to  her  on  the  death  of  her  husband,  of  the  profits 
of  that  estate  during  her  possession,  and  of  any  landed  property  pur- 
chased by  her  out  of  such  profits :  and  it  appeared,  from  the  opinions 
which  they  delivered,  t&at  the  widow  was  not  competent  to  make  a 
donation  of  any  landed  property,  without  the  express  consent  in 
writing  of  her  husband's  heirs  and  relations ;  but  that  she  might 
make  a  gift  without  their  consent  of  movable  property,  of  every 
description,  excepting  slaves ;  but  that  in  all  gifts  it  is  made  a  condi- 
tion, that  half  the  husband's  property  be  reserved  for  the  due  perfor- 
mance of  his  periodical  obsequies. 

The  respondent  having  referred  to  an  opinion  of  Jagorndtha, 
(the  compiler  of  the  Digest  of  Hind&  law,)  in  which  it  is  declared, 
that  the  gift  by  a  widow,  of  the  immovable  property  left  by  her 
husband,4hough  immoral  and  blamable,  is  not  invalid  ;  the  pundits 
of  the  Sudder  Dewanny  Adawlut  were  called  on  to  state,  whether 
this  opinion  was  supported  by  any  and  what  books  of  the  Mithila, 
Bengal,  or  Benares  school.  From  the  answer  of  the  pundits,  as  well 
as  from  a  variety  of  Vyavasthda,  in  other  cases,  it  appeared  that  the 
gift  of  her  husband's  immovable  property  by  a  widow,  without  consent 
of  heirs,  or  unless  for  special  reasons  set  forth  in  the  Shastera^  was  not 
only  blamable,  but  invalid.  The  uniform  decision  of  the  Court,  in 
other  cases,  had  likewise  disallowed  such  power  of  transfer  by  the 
widow. 

The  Court  observed,  that  under  the  donation  of  the  Ranee  ( if 
established),  as  alleged  by  Bhya  Jha,  and  sworn  to  by  his  witnesses, 
Bhya  Jha  would  be  entitled  to  the  whole  of  the  personal  property 
left  by  the  Ranee,  provided  it  did  not  amount  to  more  than  a  moiety 
of  the  whole  estate.  The  Court  accordingly  (present  J.  H.  Harring- 
ton and  J.  Stuart),  affirmed  the  decision  of  the  Provincial  Court. — 
Sel.  &  D.  A.  Rep.  Vol  II,  p.  23.  (New  Ed.  p.  29).  See  post  pp.  281, 282. 


By  the  (Hindi)  law  as  current  in  the  South,  a  widow,  in  a  di- 
vided Hindfi  family,  has  no  power   to   alienate   the   immovable 
Vol.  II.  35 
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property  inlieriied  by  her  from  her  husband,  except  a  small  portion 
thereof  for  religious  pui*poses ;  but  she  has  absolute  authority  om 
the  personal  or  movable  property  inherited  by  her  from  her  hn8« 
band  to  consume  or  dispose  of  it  at  her  pleasure. — Oopanla  PvUer 
and  another  v.  Narrain  Putter  and  others, — iSih  of  September 
1850.    Mad.  S.  A.  Dec.  p.  74.— MorL  Dig-  N.  S.  p.  180. 

See  also  Coopa  Taayer  v.  Saahappier. — Mad.  S.  E.  Dea  for  1858, 
page  220. — Norton's  Leading  Cases,  Part  II,  a  648. 

By  the  (HindA)  law  as  current  in  the  South,  a  widow  of  a  di- 
vided brother  takes  a  life  interest  in  the  immovable  property  of  her 
deceased  husband ;  but  she  cannot  dispose  of  it,— except  with  the 
consent  of  his  heirs,  or  from  pressing  want  to  perform  his  fttoend 
ceremonies.  But  she  may  dispose  of  his  movable  property. — Rama- 
Sashien  v.  AhyaAandummal.  22nd  of  November  1849.— <Mad.  S.  A. 
Dec.  p.  115.— Mori.  Dig.  N.  S.  p.  180. 

Bombay  H.  C— 2%e  21rf  of  September  1863. 

Bechau  BhagvJLn,  Appellant, 
Bai  LAKSHMi,  Respondent. 

A  Hindd  widow'g  right  to  alieoftie  movable  property  Inherited  from  her  hmbaodt 

without  the  consent  of  his  hein,  is  absolate. 
With  req>ect  to  immoTable  property  inherited  from  her  husband,  a  Hhudd  widow  is 

little  more  than  a  tenant  for  life,  and  trustee  for  the  heirs  of  her  husband,  and  she 

is  restricted  from  alienating  it  by  her  sole  independent  act^  unless  for  neceaeiiy 

subsistence,  or  for  purposes  beneficial  to  the  deoeased. 

'  The  appellant,  plaintiff  below,  sued  in  the  Court  of  the  Munsif 
of  Jambtisar,  in  the  Broach  District,  to  recover  certain  property* 
real  and  personal,  in  the  possession  ojf  defendant,  belonging  origi- 
nally to  one  Uk&,  the  brother  of  the  defendant,  claiming  under  a 
deed  of  gift  made  to  him  after  Ukffs  death  by  his  widow,  Prem,  who 
was  then  seised  of  the  property. 

The  appeal  was  argued  before  Forbes,  Erskine^  and  West- 
ropp,  J.  J . 

Forbea,  J,^ — Delivered  judgment  :^^In  this  case  we  find  thai 
the  widow,  Prem,  has  sought  to  transfer  by  a  deed  of  gift  the  whoto 
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of  the  real  and  personal  estate  of  her  husband  to  the  plaintiff, 
Becbar,  without  the  consent  of  her  husband's  heirs,  and  that  the 
claim  of  Bechar  founded  on  this  deed  of  gift  is  resisted  by  Lakshmi, 
the  sister  of  Prem's  deceased  husband,  on  the  ground  that  Prem 
exceeded  her  powers  in  so  transferring  her  husband's  estate. 

We  are  of  opinion  that  the  Hindfi  law  existing  on  this  side 
of  India  gives  a  widow  absolute  power  over  the  movable  property 
of  her  deceased  husband  which  has  been  inherited  by  her,  but  no 
power  to  alienate  immovable  property  except  under  special  circum- 
stances. We,  therefore,  reverse  the  decree  of  the  Lower  Court 
as  regards  the  movable  property,  and  order  that  Bechar  recover 
from  Lakshmi  the  movable  property  cliumed.  Decree  amended. — 
Bom.  H.  C.  Rep.  Vol.  I,  p.  56. 

A  widow  in  Western  India  has  only  a  particular  estate  for  life 
in  the  immovable  sepai-ate  property  of  her  husband. — Bom.  H.  C. 
Rep.  Vol.  II,  p.  11. 

A  HindA  widow  succeeding  to  the  immovable  property  of  her 
deceased  husband,  and  also  claiming  as  heir  to  her  only  daughter, 
who  died  after  her  father,  childless  and  unmarried,  is  only  entitled 
during  her  life  to  a  widow's  estate.  The  doctrine  laid  down  in  the 
Division  Court  that  ancestral  property  after  partition  can  be  disposed 
of  by  Will  in  the  same  way  as  self-acquired  property,  disapproved  of, 
as  opposed  to  the  authorities  and  general  spirit  of  Hind6  Law.— 
LakanU'bdi,  widow  of  Krishna^^dth  Morohd  v.  Oanpat  Morobi  and 
oUier8.--Bom.  H.  C.  R.  Vol  V,  p.  12a 


A  widow  has  no  powidr  to  dispose  by  will  of  immovable  property 
inherited  by  her  from  her  husband.  The  word  "  inherited  *'  used  in 
the  Mit&kshar^  in  regard  to  a  woman's  stri-dhan^  does  not  include 
immovable  property  so  as  to  make  it  her  yecuLiumf  but  refers  only, 
to  personal  property  over  which  alone  she  has  absolute  domiuion.--r: 
Goburdh'Vbn  Nath  v.  Onoop  Roy  and  other8.^8.  W.  R.  Vol.  III,? 
page  105. 

That  portion  of  the  main  decision  of  which  the  above  is  an  abs- 
tract is  as  follows : — In  the  translation  of  the  Vivdda  ChiifUdmani 
lately  made  by  Baboo  Prosunno  Coomar  Tagore,  we  have  a  table  of 
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succession  from  the  Miyikshar&  aud  other  works  of  authority  on  in- 
heritanoe.  In  Sectioa  XI  we  find  that  ^'  A  widow  iiHieritiTi^  her  hqa- 
band's  property  can  enjoy  it  for  life^  but  cannot  sell  or  make  a  gift 
of  it  at  her  pleasure;'*  and  again  in  Section  XII,  "Any  property 
which  a  woman  iiiherita  is  her  Stri-dhan,  that  is,  peculiar  proper^. 
Hence,  any  property  of  her  husband  which  she  inherits,  shall,  on 
her  death,  be  received  by  the  heir  of  her  peculiar  property.  But 
such  property,  cannot,  according  to  the  Smritirsdra,  be  her  SirC- 
dhan.  Hence,  the  heirs  of  her  husband  shall  receive  it."  These 
passages  appear  at  first  to  be  contradictory,  but  at  pp.  261  and 
262  of  the  same  work,  we  have  some  explanation,  which  helps  to 
clear  the  difficulty,  and  it  lays  down  the  rule  that  a  woman  may 
dispose  of  movable  property  inherited  from  her  husband,  but  not 
immovable.  Section  XII,  moreover,  as  quoted  above,  merely  des- 
cribes the  course  of  succession,  but  does  not  contradict  the  rule  laid 
down  in  Section  XI,  that  a  widow  cannot  make  a  gift  of  it,  All  the 
schools,  therefore,  appear  to  coucur  in  this  point,  as  regards  immaty' 
able  property  inherited  by  a  widow  from  her  husband,  she  has  nothing 
but  a  life-interest  and  cannot  dispose  of  it  except  under  peculiar 
circumstances  and  under  certain  restrictions.  We  think,  therefore, 
that  the  word  "  inherited''  used  in  the  Mit&ksham,  must  be  certainly 
limited  to  personal  property,  which  a  woman  inherits,  and  does  not 
extend  to  immovable  property  so  as  to  extend  to  constitute  her 
peculium."— S.  W.  R  Vol.  Ill,  pp.  107  &  108. 

Remark, — Thus  the  meaning  of  the  term  ''inherited"  contained  in 
the  Mitakshard  is  interpreted  in  the  above  decision  in  conformity  with  the 
VivddorMntdmani y^YixcYi  is  a  Kithild  authority  (and  according  to  which 
a  widow  has  absolute  power  over  her  inherited  movable  property*),  but 
not  in  conformity  with  the  Mitikshara,  whioh  makes  no  distinction  between 
the  movable  and  immovable  property  inherited  by  a  female,  and  aoooid- 
ing  to  the  true  purport  of  which  her  power  of  alienating  either  of  them 
is  restricted  except  under  a  legal  necessity  or  with  the  consent  of  the  rever- 
sionary heir.  And  a  woman's  inherited  property,  though  it  is  in  the 
Mitaksharii  etymologically  or  nominally  called  Stri-dhan,  descends  according 
to  that  very  authority  not  to  the  heir  of  her  real  Strirdhan,  but  to  the 
heir  of  the  last  full  owner  who  may  be  her  husband,  father,  or  son,  as  the 

*  See  an/f,  pp.  272,  278,  and  post  pp.  2S1,  282. 
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case  may  be.    See  Widow's  successioii  in  the  maiu  book ;  see  also  the  Privy 
GooDcil  Decision  in  Bhugwan  Deen  Dobeif  ▼.  Myna  Bibee.* 

A  childless  widow,  who  is  the  nearest  heir  of  her  deceased  hus- 
band, has,  under  the  Mit&kshar&  law,  au  absolute  right  over  all  the 
tnoTable  property  left  by  him  ;  and  can  alienate  it  to  any  one  she 
pleases.  A  Qovernment  Promissary  Note  is  not  a  corrody,  or,  con- 
seqaently  immovable  property. — Doorga  Dayee  v.  Poo7*U7i  Dayee. — 
S.  W.  B.  Vol.  V,  p.  141.    Ind.  Jur.  Vol.  I,  p.  128. 

By  iike  Hindd  law,  as  laid  down  in  the  Benares  or  Western 
Sdiools,  although  a  widow  may  have  power  of  disposing  movable 
property  inherited  from  her  husband,  which  she  has  not  under  the 
law  of  Bengal,  yet  she  is  by  both  laws  restricted  from  alienating  Miy 
immovable  property  which  she  has  so  inherited ;  and  on  her  death, 
the  immovable  property,  and  the  movable,  if  she  has  not  otherwise 
disposed  of  it,  will  pass  to  the  next  heirs  of  her  deceiased  husband. 
There  is  no  distinction  with  respect  to  such  alienation  between  an- 
cetfeial  And.  acquired  property. 

The  devolution  of  Stri-dhan  or  woman's  peculiar  property,  from 
a  childlefis  widow,  is  regulated  by  the  nature  of  her  marriage.  If 
her  marriage  was  according  to  one  of  the  four  approved  forms,  at 
her  death  her  husband's  collateral  heirs  succeed  to  it — Muasummat 
ThaJcoor  Dayee  v.  Mae  Baluk  Ram — Privy  Council,  the  11th,  12th 
and  13th  of  December  1866«— Moore's  India  Appeals,  Vol  XT, 
page  139. 

Remark, — The  erroneousness  of  the  above  three  decisions,  will  be 
known  not  only  by  reference  to  the  widow's  saccession  in  the  main  book, 
but  also  to  the  following  decision  of  the  Privy  Council,  which,  being  as  it 
is  in  accordance  with  the  Mitikshari,  is  the  best  and  most  correct  on  the 
point  as  respects  Mit£kshar£  school. 

*  Post  page  278. 
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pRlVir  CoUNCil..— 27ie  2iid,  Srd  and  6th  of  December,  1867. 

BmiGWAN-DEBN  DoOBEY,  Appellanc^  and 
Myna  BiBfius  Bespoudent. 

...  ■  ' 

On  Appeal  fwm  the  Sudder  Devxmny  Admvlut,  North-Weatem 

By  tb«  Hindd  law  t^revaiHtig  in  Benare$  ( the  Western  .School )  no  part  of  tlw  Hu- 
band^B  estate,  movable  or  immoyabley  forma  portion  of  lua  Widow's  Siri-dkunt  ^ 
ahe  has  no  power  to  alienate  the  estate  inherited  from  her  hnabaod,  to  the  prejodief 
of  Am  heirs,  which,  at  her  death,  doTolves  on  them. 

The  estate  which  two  Hiod^  widows  take  iu  their  husband's  property  is  a  joint  estate. 

Where  a  childless  Hindd  dies,  leaving  two  widows  surviving^  thej  auooeed  byfnhsrituios 
to  their  huaband'a  property  aa  one  estate  in  co-paroenary,  with  a  tig^t  of  aarms^ 
ahip ;  and  there  can  be  no  alienation  or  teetamMitary  gift  by  one  widow  witbovt  ti)s 
concurrence  of  the  other. 

One  of  the  two  widows  died,  having  made  a  testamentary  disposition  whereby  ihs 
gave  a  moiety  of  her  husband's  estate,  which  she  had  been  put  in  poas^asionot  to  her 
father  and  brother.  In  a  suit  brought  by  the  surviving  widow  to  reoover  the  nMS^» 
Heldf  that  the  surviving  widow  waa  entitled  to  the  share  of  the  deceased  widow. 

The  summaiy  order  made  by  a  Judge  under  Act  XIX,  of  1841,  not  in  a  suit,  bat  on 
an  application  for  immediate  poaaeaaion,  in  consequence  of  diifinmioea  having  siissn 
in  the  family,  giving  posaession  in  equal  moieties,  to  two  widows^  althou^  aeqniss- 
oed  in  by  the  widows,  by  each  taking  poaaeasion  of  a  moisty»  doea  not  amouBt  to  a 
partition  of  the  estate. 

If  the  Court  below  was  wrong  in  its  procedure,  such  miscarriage  will  not  prevent  the 
Judicial  Gomimittee  from  deciding  the  question,  with  respect  to  the  power  of  di^io* 
sition  of  the  movables. 

In  this  Appeal^  the  suit  was  brought  in  the  Court  of  Principal 
Sudder  Ameen  of  Benares,  by  the  Respondent,  as  the  sole  survimg 
widow  and  heiress-at-Iaw  of  Roe  Deena-nath,  a  Hind6  inhabitant 
of  Benares,  who  had  died  childless,  against  the  Appellant  personally, 
and  as  guardian  of  his  son,  Kaloo  Ram,  a  minor,  to  recover  poasess- 
sion  of  a  moiety  of  the  self-aicquired  movable  and  immovable  estate 
of  Roe  Deena-naih,  which  had  been  in  possession  of  Docla  Baee, 
then  deceasedj  the  other  widow  and  co-heiiess  of  Roe  Deenc^-naA, 
and  to  set  aside  a  testamentary  disposition  j>f  Doola  Baee,  whereby 
she  gave  the  moiety  of  the  estate  she  was  in  possession  of  to  the 
Appellant,  Bhugwan-deen  Doobey,  her  father,  and  Kaloo  RarOf  h&t 
brother;  and  also  to  render  inoperative  an  order  made  in  a  mis- 
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cellaneous  suit,  under  Act,  No.  XIX,  of  1841,  which  upheld  the 
possession  of  the  Appellant  in  the  moiety  given  by  the  Will  of  Doola 
Bdee. 

The  question  raised  by  the  suit  was^  whether  by  the  Western 
School  of  Hindti  Law,  prevalent  in  Benares^  where  the  estate  was  si- 
tuate, where  there  were  two  widows,  co-heiresses-at-law  and  represen- 
tatives of  a  deceased  Hindu  I'esideut  of  wBe7iarea,each  of  whom  had 
on  his  death  succeeded  separately  and  severally  under  an  order  made 
by  a  judge  in  a  summary  suit,  pursuant  to  the  Act  No.  XIX,  of 
1841,  to  moieties  of  his  whole  movable  and  immovable  estate, 
either  of  them  could  in  her  life-time  give  by  way  of  testamentary 
disposition,  her  moiety,  or  any  portion  of  the  movable  or  immove- 
able property  included  therein,  to  her  blood-relations,  to  the  exclu- 
sbn  of^  the  surviving  widow,  or  the  heirs  of  their  deceased  husband 
who  might  be  alive  at  the  time  of  the  surviving  widow's  decease. 

The  decree  of  the  Principal  Sudder  Ameen  (  Mr.  Robert  H. 
Smith)  determined  this  point  in  favor  of  the   appellant,  on  the  ' 
ground,  that  there  had  been  a  division  declared  and  effected  by  a 
competent  Court,  namely,  the  judge  of  Benares,  by  his  summary ' 
order  for  possession  under  Act  No.  XIX,  of  1841,  and  such  division  ' 
having  been  acquiesced  in  by  the  Respondeat,  the  estate  of  Rae  Poena 
Nath  thereby  became  a  divided  and  separate  estate,  to  a  mbiety  of  > 
which  Docla  Bate  succeeded  exclusively  as  her  own  inheritance^  and  > 
which  she  was  competent  to  l^ave  to  whomsoever  she  pleased ;  and  ' 
that  the  disposition  so  made  by  her  t6  heir  father  and  brother  waa^ 
valid. 

'    Tfaiel  Sudder  DevHUtny  Adawlut  at  Agra  consisting  Messrs.  Ross, 
Edwards,  imd  Roberts,  also  held  that  the  estate  was  so  divided,  but  ' 
as  the  Hindfi  Law  prevailing  in  Benares  did  not  in  this  rtepect  differ 
from  that  provident  in  the  Province  of  Bengal,  that  Doola  Baee  was 
iiKCompetent  to  make  any  testamentary  disposition  of  tbB  property 
which  had'  been  allotted  to  her  under  the  summary  order  to  the  pre-  ' 
judice  of  the  Respondent,  who  was  her  co-partner  in  respect  thereof* 
until  suchr  co-partnership  had  been  dissolved.    Hence  this  Appeal.-    ' 
^The  Judicial  Committee  of  the  Privy  Council,  after  reviewing  the^- 
disieordsLnt'Vydvdstkds  or  law  opinions  of  many  Pundits,  proceeded.) 

-:  :  >'^It  must,  then,  be  taken'  upon  the  authorities  to  be  Settled  ' 
law  that  under  the  law  of  Be^iares  ^.^  Mindd  widow  has  not  the 
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power  to  dispose  of  immovable  property  inherited  from  her  husband 
to  the  prejudice  of  his  next  heir;  aud  the  only  question  open  to 
doubt  is,  whether  she  has  any  such  power  over  movable  property.*" 

"  It  must  be  admitted  that,  in  favor  of  this  supposed  distinc- 
tion, there  appears  at  first  sight  to  be  a  considerable  body  of  posi* 
tive  authority.  In  the  case  of  Cosai'nath  Bysaek  y.  iTurrpo- 
80<yiidry  Dossee,  the  leading  case  upon  the  rights  and  disabilities  of 
a  Hind6  widow  in  Bengal,  it  was  at  first  supposed  that  the  distinc- 
tion was  recognised  even  by  that  school.  The  first  decree  in  that 
case  declared  the  widow  entitled  to  an  interest  for  life  in  the  im- 
movable,  and  to  an  absolute  int^est  in  the  movable,  estate  of  her 
late  husband.  That  was  altered  by  the  decree  made  on  a  bill  of 
review,  which  declared  her  entitled  to  the  real  and  personal  estate 
of  her  husband,  to  be  possessed,  used,  and  enjoyed  by  her  as  a 
widow  of  a  Hindti  husband,  dying  without  issue,  in  the  maaner 
prescribed  by  the  Hindi  law.  On  an  appeal  from  that  decree  the 
whole  subject  was  reviewed  by  Lord  Oifford*  His  judgment  (which 
is  reported  in  the  appendix  to  Mr.  Longuevilld  Clanrk*8  Rules  and 
Orders,)  whilst  it  establishes  that,  according  to  the  law  of  Bengal, 
there  is  no  distinction  between  movable  and  immovable  property 
in  respect  to  the  widow's  power  of  disposition  over  it,  seems  to  pro- 
ceed on  the  ground  that  the  treatises  known  as  the  Vivddar€hintABM^ 
ni  and  the  Batndkara  are  over^ruled  and  qualified  in  this  respect  by 
the  Dd^orbhdga  and  Ddya4atwa,  which  give  the  law  to  Lower 
Bengal,  and  that  where  the  two  former  treatises  prevail^  the  dii* 
tinction  may  exist 

"  Of  decided  cases  affirming  the  distinction^  we  have  that  in 
the  High  Court  of  Bengal,  which  was  cited  at  the  Bar  from  the 
Indiaa  Jurist  of  the  Slst  of  March,  1866,  p.  128  ;*  and  which  ap« 
pears  to  be  a  case  governed  by  the  law  of  the  MUkila  schooL  We 
have  further  the  four  cases  cited  in  the  judgment  in  that  case,  of 
which  two  show  that  the  distinction  has  been  recognised  by  the 
Sudder  Court  of  Madras  as  prevailing  in  the  Presidency  of  Madias; 
and  two  show  that  it  has  also  been  recognised  by  the  High  Court  of 
Bombay  as  prevailing  in  that  Presidency. 

"  The  Judges,  indeed,  of  the  High  Court  of  Calcutta  says,  in 
thejudgment  just  referred  to, 'This  case  comes  from  Tirhoot,  one 

♦  Anta^  p.  277. 
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of  ihe  Districts  forming  the  ancient  province  of  Mithild,  but  the 
law  is  admittedly  the  same  in  this  particular  both  for  Mithild  and 
for  the  provinces  governed  by  the  Mit&kshard.  Their  Lordsliips 
however,  are  not  satisfied  that  this  statement  is  correct. 

The  Mit^kshari  is  no  doubt  accepted  as  a  high  authority  by 
all  the  schools,  even  by  that  of  Bengal,  when  it  is  not  controlled 
by  the  DAya-hhaga  and  other  treatises  peculiar  to  that  school. 
But  the  other  four  schools  have,  like  that  of  Bengal,  though  in  a 
less  marked  degree,  their  particular  treatises  and  commentaries 
which  control  certain  passages  of  the  Mitakishari,  and  give  rise  to 
the  differences  between  those  schools.  In  proof  of  this,  it  is  only 
necessary  to  refer  to  the  preliminary  remarks  of  Sir  William  Mac- 
naghten,  pp.  3txi  to  xxiii.  From  these  it  would  appear  that,  whilst 
the  Mithild  school  follows  implicitly  the  Vivdda'chintdmani  and 
the  Ratndkara,  the  south  of  India  follows  the  Smriti-chandrikd 
and  the  Mddhavya ;  and  the  Presidency  of  Bombay  the  Vyavahdra 
Mayukka,  These  works  are  by  no  means  held  in  equal  estimation 
2Lt  Benares. 

Now,  it  appears  from  the  judgment  of  Lord  Gifford  that  the 
works  which  were  supposed  to  go  furthest  towards  establishing  the 
distinction  between  movable  and  immovable  property,  wliich  is  now 
under  consideration,  were  the  Vivdda-ckintdmani  and  the  Ratnd- 
koTiL  These  may  well  be  tak^n  to  establish  such  a  distinction  ac- 
cording to  the  law  of  Mithild,  and  yet  fail  to  do  so  according  to  the 
law  of  Benares.  Again,  the  MayHkha  is  cited  as  an  authority  for  the 
decision  of  the  case,  at  p.  43  of  the  second  volume  of  Macnaghten^s 
Hindo  Law.  And,  in  the  judgment  under  appeal,  it  is  expressly 
stated  that  that  treatise  is  not  accepted  as  an  authority  by  the 
Benares  school ;  and,  consequently,  that  the  case  in  question  was 
not  binding  on  the  Court.  In  like  manner  the  law  established  by 
the  two  decisions  at  Madras,  if  it  be  so  established,  may  depend  on 
treatises  and  authorities  peculiar  to  the  South  of  India,  and  not 
accepted  at  jB^narea.  From  the  reports  of  these,  at  p.  117  of  the 
Sudder  Decisions  for  1849,  and  at  p.  77  of  the  Sudder  Decisions  for 
1850,  it  appears  that  both  were  decided  on  the  Bywastas  of  Pundits. 
In  the  former  case  the  authorities  relied  on  by  the  Pundits  are  not 
given ;  but  in  the  latter,  mention  is  made  of  the  Books  called 
Mddhavya  and  Sarastvati-vildsa,  as  well  as  of  the  Mitdkshard  (there 
Vol  II  36 
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called  Vijnydneswara);  and  it  appears,  from  Sir  William  M^cnagb- 
ten's  remarks^  that  the  two  latter  works  are  of  paramount  authority 
in  the  territories  dependent  on  the  Oovernmeut  of  Atadras,  whilst 
they  are  not  enumerated  amongst  the  works  accepted  at  Benares. 

If  this  be  SO3  it  follows  that,  even  if  the  above-mentioned  cases 
were  correctly  decided,  they  are  by  no  means  conclusive  on  the  pre- 
sent question.  The  decision  of  the  High  Court  of  Calcutta  in  so 
far  as  it  confirmed  the  title  of  the  purchaser  of  the  Qovemment 
promissory  notes,  might  liave  been  rested  on  the  general  law  rela- 
ting to  the  transfer  of  negotiable  papers ;  and  that  case^  ao  far  as  it 
involved  the  question  now  under  consideration,  and  the  case  in  the 
second  volume  of  Moore's  Indian  Appeal  CaseSi  were  determinable 
by  the  law  of  Mithild.  The  two  cases  in  the  High  Court  of  ^mbay, 
were  decided  according  to  the  peculiar  law  of  the  Bombay  Presi- 
dency, including  the  May&kha ;  and  those  at  Madras  according  to 
the  law  of  that  Presidency.  None  of  them  necessarily  govejrns  a  case 
to  be  decided  according  to  the  law  of  Benaree* 

How,  then,  does  the  law  stand  independently  of  thecie  deci- 
sions ? 

The  startling  differences  of  opinion  amongst  the  Pundite  show 
that  the  question  cannot  be  taken  to  be  clearly  settled  by  the 
authorities  accepted  at  Benares. 

The  text  of  the  Mitilkshard,  on  which,  the  Appellant  must 
mainly  rely,  is  the  second  paragraph  of  Section  xi,  of  Chapter  II» 
which  includes  '  property  which  she  may  have  acquired  by  inhe- 
ritance' in  the  enumeration  of  women's  pecuUar  property.  These 
words  make  no  distinction  between  movable  and  immovable  pro- 
perty:  Sir  William  H.  Macnaghten,  indeed,  ("Hind6Law,"  Vol.  I, 
p.  38),  excludes  from  Stri-dhun  all  the  different  kinds  of  property 
enumerated  in  the  last  clause  of  the  paragraph  in  question. 

On  the  other  hand,  it  may  be  argued  that  the  text  is  explicit ; 
that  it  includes  under  the  head  of  StH-dhun  all  property  inherited 
from  the  husband ;  that  from  the  fact  of  its  inclusion  the  power  of 
disposition  over  it  is  pHmd  facie  to  be  inferred;  but  that  the  right 
to  alienate  immovable  property,  whether  inherited  from  the  husband 
or  given  by  him  in  his  life-time,  having  been  taken  away  by  positive 
texts,  the  distinction  in  this  respect  between  movable  and  iqiuDov- 
aVle  property  ha?  arisen. 
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This  argument,  however,  would  fail  to  show  why  immovable 
property,  inherited  from  a  husband,  should  not  ( and  all  the  decided 
oases  show  it  does  not )  descend  as  StH-dhun;  but  passes,  on  the 
widow's  death,  to  the  next  kin  of  the  husband.  The  truth  seems 
to  be,  that  the  texts  which  restrict  a  woman's  power  of  disposition 
over  immovable  property  given  to  her  by  her  husband  in  his  life- 
time, are  different  from  those  which  both  restrict  her  power  over 
immovable  property  inherited  from  her  husband,  and  regulate  the 
course  of  its  devolution. 

To  the  former  class  belongs  the  text  of  Ndreda:  "Property 
given  to  her  by  her  husband  through  pure  affection,  she  may  enjoy 
at  her  pleasure  after  his  death,  or  may  give  it  away,  except  land  or 
houses;  and  the  text  of  Kdtydyana:  "What  a  woman  has  received 
as  a  gift  from  her  husband  she  may  dispose  of  at  pleasure  after  his 
death,  if  it  be  movable;  but  as  long  as  he  lives,  let  her  preserve  it 
with  frugality,  or  else  commit  it  to  the  family .^^  To  the  second  class 
belongs  the  text  of  Kdtydyana,  on  which  the  judgment  under  ap- 
peal so  much  proceeds,  viz. :  "  The  childless  widow  preserving  in- 
violate the  bed  of  her  Lord,  and  strictly  obedient  to  her  spiritual 
parents,  may  frugally  enjoy  the  estate  or  property  until  she  die ; 
aft^r  her  the  legal  heirs  shall  take  it."  We  take  these  texts  as 
rendered  by  GolelrooJce,  Dig.  Vol.  Ill,  p.  575  and  p.  676. 

The  preponderance  of  authority  is  certainly  in  favour  of  the 
proposition  that,  whether  the  widow  has  or  has  not  the  power 
to  dispose  of  inherited  movables,  they,  as  well  as  the  immovable 
property,  if  not  disposed  of,  pass  on  her  death  to  the  next  heirs  of 
the  husband. 

it  is  also  worth  remarking,  that  the  doctrine — that  property 
inherited  from  her  husband  forms  part  of  a  woman's  Stri-dhun — 
receives  no  countenance  from  two  of  the  treatises  current  in  other 
schools  v^hich  are  supposed  to  recognize  the  widow's  power  to  dis- 
pose of  movfiCbles  so  inherited.  Both  the  Vivada-ckintdmani  and 
the  MayiMia  confine  Stri-dhun  within  the  definitions  of  Menu  and 
KAbjdyana.  Th^y  exclude  property  inherited,  and  the  other  ac- 
quisitions which  are  comprehended  in  the  last  clause  of  the  para- 
graph in'  the  Mit&kshar&. 

They  have  distinct  chapters  for  ^*the  separate  property  of 
women,''  and  "her  right  of  succession  to  a  husband  who  leaves  np 
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son."  The  Vivdda-chintdmani  expressly  says  ( p.  262 ),  that  the 
text  of  Kdtydyana  does  not  refer  to  tbe  peculiar  property  of  a 
woman  ;  and  although  it  cites  from  Kdtydyana,  ''  Let  a  woman  on 
the  death  of  her  husband  enjoy  her  Iiusband^s  property  at  her  dis* 
cretion/^  and  explains  "  that  this  refers  to  property  other  than  im- 
movable/^ it  also,  at  page  292,  quotes  from  the  MaJidbharaia,  "  For 
women  the  heritage  of  their  husbands  is  pronounced  applicable  to 
use.  Let  not  women  on  any  account  make  waste  of  their  husband  s 
wealth,"  to  which  it  adds,  by  way  of  explanation,  "  Here  waste 
means  sale  and  gift  at  their  own  choice."  (  See  Vivdda^ldntdTtiani, 
pp.  256  and  266,  and  MayiJcha,  pp.  84  and  78.) 

The  reasons  for  the  restrictions  which  the  Hindu  law  imposes 
on  the  widow's  dominion  over  her  inheritance  from  her  husband,  are 
as  applicable  to  personal  property  invested  so  as  to  yield  an  income, 
as  they  are  to  land.  The  more  ancient  texts  importing  tlie  restric- 
tions are  general.  It  lies  on  those,  who  assert  that  movable  pro- 
perty is  not  subject  to  the  restrictions,  to  establish  that  exception  to 
the  generality  of  the  rule. 

The  diversity  of  opinion  amongst  the  Benares  Pundits  is 
sufficient  to  shofv,  that  the  supposed  distinction  between  movable 
and  immovable  prop3rty  is  anything  but  well  established  in  that 
school.  And  the  unanimous  judgment  of  the  five  Judges  of  the  Sud- 
der  Court,  supported  by  the  opinion  of  the  Court  Pundite,  has,  in 
this  case,  ruled  that  the  distinction  does  not  exist  Such  a  judg- 
ment ought  not  to  be  lightly  over-ruled. 

*'  Their  Lordships,  therefore,  have  come  to  the  conclusion  that, 
according  to  the  Law  of  the  Benares  School,  notwithstanding  the 
ambiguous  passage  in  the  Mitakshard,  no  part  of  her  husband's 
estate,  whether  movable  or  immovable,  to  which  a  Hindti  woman 
succeeds  by  inheritance,  forms  part  of  her  Stri-dhun  or  particular 
property ;  and  that  the  text  of  Kdtydyana,  which  is  general  in  its 
terms,  and  of  which  the  authority  is  undoubted,  must  be  taken  to 
determine — first,  that  her  power  of  disposition  over  both  is  limited 
to  certain  purposes;  and  secondly,  that,  on  her  death,  both  pass  to 
the  next  heir  of  her  husband.  It  is  unnecessary  for  them  to  express 
any  opinion  touching  the  correctness  of  those  decisions. 
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Their  Lordships  have  now  to  consider,  whether  the  effect  of 
so-called  partition  was  to  give  Doola  Baee  any  power  of  disposition 
over  her  share  which  she  should  not  otherwise  have  had. 

The  so-called  partition  was  between  two  widows,  each  having 
the  limited  interest  of  a  Hiudti  widow  in  her  husband's  estate.  It 
does  not  appear^  that  it  was  roade  at  the  suit  or  on  the  application 
of  either.  It  was  made  by  order  of  a  judge  who  in  the  particular 
proceeding  (one  under  Act  No.  XIX,  of  1841),  had  no  jurisdiction 
to  determine  questions  of  title ;  and  who  could  only  ^eal  with  the 
right  to  possession.  It  is  difficult  to  see  how  such  a  partition  could 
enlarge  either  widow's  estate  so  as  to  give  her  a  power  of  disposition 
which  she  would  not  otherwise  have  had  against  the  next  heirs  of  her 
husband. 

The  transaction  seems  to  have  been  merely  arrangement  for 
separate  possession  and  enjoyment  leaving  the  title  to  each  share 
unaffected.  The  acquiescence  of  the  widows  in  the  Judge's  pro- 
ceedings cannot  have  done  more  than  bind  each  not  to  disturb  the 
other's  possession. 

The  estate  of  two  widows,  who  take  their  husband's  property 
by  inheritance  is  one  estate.  The  right  of  survivorship  is  so  strong 
that  the  survivor  takes  the  whole  property  to  the  exclusion  even  of 
the  daughters  of  the  deceased  widow  (2.  W.  H.  Macnaghten's  Hindfi 
Law,  p.  38,  note  1).  They,  therefore,  in  the  strictest  sense,  are  co- 
parceners, and  between  undivided  parceners  there  Can  be  no  aliena- 
tion by  one  without  the  consent  of  the  other.  And  accordingly, 
this  might  have  been  decided  in  favor  of  the  Respondent  on  this 
ground  alone.* 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  the 
decree  under  appeal  is  substantially  right  and  ought  to  be  affirmed. 
Considering,  however,  that  what  has  here  been  decided  in  respect 
•  of  Doola  Baee^s  interest,  is  equally  applicable  to  that  of  the  Resr 
pendent,  and  that  as  the  latter  is  said  to  have  assumed  a  power  of 
disposing  of  her  own  share,  they  think  it  may  be  well  to  insert 
in   the  decree  a  declaration  that  the  property   recovered    by   the 

*  Not  on  this  ground  alone,  since  in  that  case  it  would  follow  that  the  surviving 
widow  could  alienate  her  share  with  the  consent  of  tlie  other  widow,  and  thus  the  rever- 
sionary heir  would  be  deprived  of  the  inheritance  which  the  law  enjoins  the  widow 
or  widows  to  reserve  for  him.  The  Hindii  law  does  not  allow  a  female  to  alienate  her 
portion  of  the  inheritance  with  the  consent  of  her  co-wife,  but  with  the  consent  of 
the  former  ownei-'s  next  or  reversionary  heir  coupled  with  that  of  the  co-wife,  if  any. 
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Bespondent  is  to  be  possessed  and  enjoyed  by  her  as  a  widow  of  a 
Hindii  husband  dying  without  issue,  in  the  manner  pcescribed  by 
the  Hindu  law.  Their  Lordships  will  humbly  recommend  Her 
Majesty,  with  that  variation,  to  confirm  the  final  decree  of  the 
Sudder  Court  of  Agra. — Moore's  India  Appeals,  Vol.  XI,  p.  487. 


Calcutta  H.  C—The  23rd  Ajnnl,  1868. 

Present : 
The  Hon*ble  A.  O.  Macpherson  and  F.  A.  Glover,  Judges. 

Regular  Appeal  from  an  order  passed  by  tlie  Principal  Sudder 
Ameen  of  Patna. 

PaucHCOWREE  Mahton  and  others  ( Defendants, )  Appellants, 

vei'siLS 
Ealee  Churn  and  others,  (Plaintiffs,)  Respondents. 

A  childless  widow,  under  the  MitilksharA  Law,  takes  only  a  limited  interest  in  her 
husband's  estate,  similar  to  that  taken  by  a  childless  widow  according  to  the  law  of 
the  Bengal  School. 

Olover,  J. — This  was  a  suit  by  one  Ealee  Churn  as  next  heir 
of  his  grandfather  Junglee  Sahoo  to  recover  possession  of  certain 
real  properties,  by  cancelling  deeds  of  sale  executed  by  his  maternal 
grandmother  Phool  Dyee,  the  widow  of  Junglee,  to  the  vendors  of 
the  various  defendants^  on  the  ground  that,  according  to  Hind6  Law 
as  prevailing  in  the  provinces  governed  by  the  Mit&kshari,  she  bad 
no  power  to  alienate,  not  being  under  legal  necessity  so  to  do. 

Ealee  Churn,  the  first  plaintiff,  sues  along  with  four  others, 
who  are  stated  in  the  plaint  to  have  purchased  a  large  share  in  the 
property  sued  for  in  consideration  of  their  providing  the  funds  for 
carrying  on  the  suit. 

Junglee  Sahoo  died  in  1838  (  Pons  1245  B.  S.)",  leaving  a  widow 
Phool  Dayee,  and  two  daughters,  Bolakun  and  Mukkhun.  Each  of 
the  daughters  had  a  son^  but  Debee  Pershad,  one  of  them,  is  dead, 
and  Ealee  Churn,  the  plaintiff,  is  now  the  only  survivor. 
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The  Principal  Sudder  Ameen  held  that  the  Law  of  Champerty 
did  not  apply  to  this  country ;  that  the  suit  was  not  barred  by  the 
Statateof  Limitation  ;  and  that  Cally  Churn  was,  as  the  only  surviving 
grandson  of  Junglee,  entitled  to  sue.  On  the  merits  he  found  that 
Phool  Dyee  was  not  justified  by  Hind6  Law  in  making  the  aliena** 
tioDS  complained  of^  and  that  Kalee  Churn  had  never  consented  to 
her  doing  so.  He  therefore  decreed  in  the  plaintiflf's  favor,  and 
ordered  the  various  deeds  of  sale  and  orders  of  the  Civil  Courts  to 
be  cancelled. 

Against  this  decision  all  the  Defendants  appeal. 

For  the  defendants  it  was  argued  that  according  to  the  Mitdk" 
shard  Law,  the  estate  taken  by  Phool  Dyee  was  not  a  restricted 
estate  such  as  that  of  a  widow  under  the  Hindti  Law  current  in 
Bengal.  It  was  contended  generally  that  a  widow  under  the  law  of 
the  Mit&kshar&  takes  an  absolute  interest  in  her  deceased  husband's 
estate,  and  may  dispose  of  it  as  she  pleases,  and,  further,  that  at  any 
rate  in  the  property  not  proved  to  have  come  to  her  husband  as  an- 
cestral property  she  takes  an  absolute  interest  'We,  however,  de- 
cline to  hear  any  argument  on  these  points,  there  being  no  sort  of 
doubt  that  according  to  a  long  series '  of  decisions  of  the  courts  of 
this  country  which  are  in  accordance  with  decisions  of  the  Privy 
Council,  a  childless  widow  under  the  Mitakshar^  Law  takes  only  a 
limited  interest  in  her  husband's  estate,  similar  to  that  taken  by  a 
widow  under  the  law  of  the  Bengal  School. 

The  later  decisions  of  this  Court  have  not  gone  further  than  to 
express  doubts  as  to  the  application  of  the  doctrine  of  champerty 
to  our  Courts,  but  the  result  has  practically  been  a  regular  following 
of  the  precedent  of  1852.*  As  to  whether  the  Sudder  Court  in 
that  decision  misunderstood  the  former  cases  that  had  been  brought 
to  their  notice,  I  do  not  think  it  necessary  to  offer  an  opinion.  It 
is  sufficient  that  all  those  cases  were  referred  to  and  examined,  and 
that  the  judgment  of  the  Full  Bench  of  the  Court  was  that  cham- 
perty was  not  of  itself  illegal. 

•  This  ifl  to  be  found  in  the  Sudder  Dewanny  Adawlut  Keports  for  1852,  page  894, 
in  the  cuw  of  Kishen  Lall  Bhoomik  verm$  Pearee  Soondurry  and  others.  It  was  passed 
by  a  Full  Bench,  consisting  of  five  Judges,  who  after  reviewing  the  older  cases  oi»  the 
sabject,  decided  that  ehampeity  was  not  per  m  illegal,  but  that  every  such  arrangement 
must  etaad  or  fall  according  to  the  peculiar  nature  of  its  conditions. 
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It  seems  to  mei  therefore,  to  have  been  authoritatively  ruled 
that  between  a  plaintiff  and  defendant  in  this  country,  no  questioa 
of  champerty  can  arise,  and  as  I  am  not  prepared  to  dissent  from 
that  ruling,  although  I  confess  to  have  some  doubts  of  its  proprieiyj 
I  must  decide  this  issue  against  the  appellants. 

Macpheraon,  J, — I  concur  generally  in  this  judgment 

S.  W.  R.  Vol.  IX,  p.  490. 


Privy  Council.— rAc  22nd  of  July  1869. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier,  Lord  Justice  Gifford, 
and  Sir  Lawrence  Peel. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Raj.lukhee  Debia,  versus  Qocool  Chunder  Chowbhrt. 

A  Hindd  widow  sold  a  portion  of  her  liuaband's  property  under  a  deed  of  sale;  upon 
tbe  face  of  which  there  was  a  statement  that  the  property  was  sold  in  order  to  liqui- 
date the  husband's  debts.  Held  that,  that  statement  was  not  sufficient  of  itself  to 
prove  that  the  property  was  sold  for  the  purpose  stated,  bat  that  it  was  on  the  party 
*  seeking  to  uphold  the  sale  to  prove  by  evidence  that  the  propei-ty  was  sold  for  that 
purpose. 

Held  further  that  a  transaction  of  this  sort  may  become  valid  by  the  consent  of  all  the 
husband's  kindred  who  are  likely  to  be  interested  in  disputing  it,  or  by  such  a  con- 
ourrence  of  the  members  of  the  family  as  suffices  to  raise  a  presumption  that  ibe 
transaction  was  a  fair  one  and  justified  by  Hindd  Law. 

The  mere  attestation  of  a  deed  of  sale  by  a  relative  does  not  necessarily  import  his 
concurrence. 

The  question  raised  by  this  appeal  is  whether  the  sale  by  two 
HindCi  widows  of  part  of  tlie  estate  of  their  late  husband,  one 
Oooroo  Pershaud  Talookdar,  to  the  respondent^  can  be  upheld  as 
valid  ? 

The  suit  was  brought  to  impeach  this  transaction  by  the  ap- 
pellant as  the  adoptive  mother  and  guardian  of  one  Mohesh  Chunder. 
The  fact  of  that  adoption  is  not  now  in  dispute,  nor  is  it  disputed 

•  From  the  judgment  of  Steer  and  Seton  Karr,  J.  J.,  dated  the  10th  of  May  1864, 
in  Regular  Appeal  No.  428  of  1801,— not  reported. 
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that  Mobeab  Cbunder  was  by  virtue  of  it,  at  the  time  of  the  institu^ 
tion  of  the  suit,  the  next  heir  to  Qooroo  Persbaud  or  to  the  sons  of 
Oooroo  Persbaud  failiog  bis  widows  or  the  survivor  of  them.  Mohesh 
Cbunder  was  still  living  at  the  date  of  the  final  decree  whioh  is  the 
subject  of  the  present  appeal ;  but  be  afterwards  died  childless,  and 
the  a|>peal  is  brought  by  his  adoptive  mother,  who,  as  such  mother, 
is  his  heiress.  -  There  is  a  suggestion  in  the  appellant's  ease  that  she 
has,  under  the  authority  given  to  her  by  her  husband,  made  a  8e-> 
cond  adoption,  but  inasmuch  as  the  validity  of  that  adoption  is 
incapable  of  being  discussed  in  this  suit,  their  Lordships  cannot 
take  that  into  their  consideration. 

The  validity  of  this  transaction  is  sought  to  be  upheld  upon  two 
grounds,  first,  upon  the  construction  of  the  hibba-namah,  or  deed  of 
gift  (at  page  37  of  the  record),  which,  it  is  contended,  gave  to  the 
widows  an  absolute  interest,  subject  to  be  divested  in  the  event  of 
their  sons  or  either  of  their  sons  coming  of  age.  If  that  construc- 
tion were  correct,  there  would,  of  course,  be  an  end  of  the  case,  be- 
cause the  deed  of  the  widows  would  be  good  against  all  the  world. 
Their  Lord&hips  will,  therefore,  first  dispose  of  that  question. 

Upon  the  best  consideration  which  thier  Lordships  have  been 
able  to  give  to  this  document,  they  are  of  opinion  that  it  provides 
only  a  species  of  trust  for  management,  and  that  it  does  not  interfere 
with  the  devolution  of  the  estate,  according  to  the  ordinary  law  of 
succession,  under  the  Hindoo  Law. 

That  being  their  Lordships'  view  of  the  construction  of  the 
deed«  it  may  be  convenient  here  to  consider  what  has  been  the 
course  of  the  succession  to  the  property.  If  the  succession  were  not 
altered  by  the  deed,  then  of  course,  upon  the  donor's  death,  the  two 
sons  became  entitled  to  his  estate.  Those  sons  are  shown  to  have 
survived  bim.  Each  is  also  shown  to  have  died  in  the  life-time  of 
bis  mother,  and  to  have  died  childless  and  under  age.  The  conse^ 
quence  of  that  is,  that  on  the  death  of  each,  his  interest  would  have 
passed  to  his  mother,  and  that  Mohesh  Cbunder,  who  was  the  adopt>- 
ed  son  of  tlie  testator's  nephew,  became  on  his  adoptibn  the  collateral 
beir  of  each  son,  subject  to  the  interest  of  his  mother.  The  result, 
of  course,  is  that  upon  the  death  of  the  widow,  Gouree  Dabea,  who 
js  dead,  Mohesh  Cbuiider  became  entitled  to  a  present  interest  in  the 
property,  which  is  the  subject  of  this  contention,  unless  it  can  be 
Vol.  II.  37 
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shown  that  that  property  has  been  validly  passed  by  tlie  act  of  alie- 
nation which  is  the  subject  of  the  suit. 

Their  Lordships  have  next  to  consider  whether  treating  this 
deed  as  one  executed  by  womeu  having  only  the  limited  interest  of 
Hindli  females  in  property  which  they  take  either  from  their  hiis^ 
band  or  their  sons,  the  transaction  can  be  supported  upon  any  of  the 
grounds  on  which  such  a  trausaction  is  recognized  as  valid  by  the 
Hindu  Law.  The  law  upon  the  point  is  well  ascertained  and  has 
been  established  by  many  cases. 

Theu,  upon  what  grounds  are  we  to  treat  this  transaction  as  valid^ 
The  statement  upon  the  face  of  the  deed  is^  that  the  property  was 
sold  in  order  to  liquidate  the  husbaud^s  debts. 

The  learned  Judges,  however^  finally  decided  the  case^  partly 
upon  the  mere  fact  that  Juggut  Bam  was  an  attesting  witnesa 
and  must  therefore  be  taken  to  have  been  a  concurring  party  to 
the  transaction,  and  partly  upou  the  corroboration  which  they  seeni 
to  think  that  fact  aflfor<led  by  the  evidence  of  Khadem  Ally.  Their 
Lordships  cannot  see  how  the  one  can  be  any  corroboration  of  the 
other.  The  fact  that  Juggut  Ram  attested  the  deed  is  perfectly 
consistent  with  the  fact  that  Khadem  Ally  is  a  tutored  witness 
brought  forward  at  the  last  moment  to  depose  to  having  seen  what 
be  never  saw. 

Again^  with  respect  to  the  effect  of  the  attestation  of  the  deed 
by  Juggut  Ram,  it  seems  to  their  Lordships  that  the  learned  Judges 
have  attached  to  that  circumstance  a  weight  which  it  really  does 
not  possess.  Their  Lordships  do  not  mean  to  impugn  those  autbori* 
ti^s  which  lay  down  that  a  transaction  of  this  kind  may  become 
valid  by  the.  consent  of  the  husband's  kindred,  but  the  kindred  in 
such  case  must  generally  be  understood  to  be  all  those  who  are  likely 
to  be  interested  in  disputing  the  transaction.  At  all  events,  there 
should  be  such  a  concurrence  of  the.  members  of  the  family  as 
suffices  to  raise  a  presumption  that  the  transaction  was  a  fair  one, 
and  one  justified  by  Hindtl  Law. 

And  one  of  the  difficulties  of  allowing  tho  present  decree  to 
stand. is  that  this  point,  which  was  raised  at  the  last  moment,  was 
decided  upon  the  mere  proof,  by  the  production  of  the  deed,  that 
Juggut  Ram  was  an  attesting  witness  to  it.  '  The  point  had  never 
been-  raised  before.    The  opposite  party  has  had  no  opportunity  of 
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examining  Jnggut  Ram  as  to  the  circumstances  under  which  he 
became  an  attesting  witness^  or  what  his  understanding  of  the  tran- 
saction really  was.  The  utmost  that  the  Judges  ought  to  have  done 
in  that  state  of  things,  was  to  remand  the  case  to  be  re-tried  for  the 
full  consideration  of  that  question. 

Their  Lordships  cannot  affirm  the  proposition  that  the  mere 
attestation  of  such  an  instrument  by  a  relative  necessarily  imports 
concurrence.  It  might,  no  doubt,  be  shown  by  other  evidence  that 
when  he  became  an  attesting  witness,  he  fully  understood  what  the 
transaction  was  and  that  he  was  a  concurring  party  to  it,  but  from 
the  mere  subscription  of  his  name  that  inference  does  not  necessarily 
arise.  But  considering  who  Juggut  Ram  was,  and  what  the  cir- 
cumstances of  this  family  were,  their  Lordships  are  further  of 
opinion  that  his  concurrence  would  not  in  this  case  be  sufficient  to 
set  up  the  deed.  In  the  first  place,  it  is  not  proved,  though  on  the 
other  hand  it  certainly  is  not  disproved,  that  at  the  date  of  the  exe- 
cution of  this  deed,  which  was  executed  before  the  adoption  took 
place,  Juggut  Ram  was  the  next  heir  in  reversion.  He  was  un- 
questionably a  very  distant  relation,  and  although  he  appears  to 
have  taken  a  considerable  part  in  the  management  of  this  family, 
and  in  even  the  adoption  of  the  plaintiff,  he  is  not  proved  to  have  been 
the  next  heir.  On  the  other  hand,  the  very  fact  of  his  connection 
with  the  family  loads  to  the  presumption  that  he  knew  that  the 
present  appellant  had  the  power  given  to  her  by  her  husband  to 
adopt  a  child,  and  that  therefore  his  interest,  even  if  it  existed,  as 
next  reversioner  was  in  all  probability  likely  to  be  defeated.  There- 
fore, if  his  concurrence  were  proved,  it  would  not  amount  to  such 
a  concurrence  by  the  husband's  kindred  as,  in  the  opinion  of  their 
Lord.ships,  would  have  defeated  the  plaintiff's  claim. 

They  think  that  the  minutes  should  stand  thus: — "Declare 
that  the  deed  of  the  16th  of  November  1845  was  and  is  invalid 
as  against  Mohesli  Chunder  and  the  appellant  as  his  heir,  and  de- 
clare that  Mohesh  Chunder  became  on  the  death  of  the  widow 
Gouree  Debea,  and  that  the  appellant,  as  such  heir,  is  now  entitled, 
in  possession,  to  one  moiety  of  the  four  annas,  and  order  that  the 
respondent  do  deliver  up  to  the  appellant  such  moiety,  and  do  pay 
to  her  the  profits  thereof  received  since  the  death  of  Gouree  Debea." 
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Their  Lordahips  will  therefore  humbly  advise  Her  Ma^sly  to 
allow  the  present  appeal^  to  reverse  the  decree  of  the  Sudder  Ooari, 
aud  to  direot  that,  in  lieu  thereof,  a  decree  be  made  to  die  effect 
above  stated,  and  further  to  direct  that  the  reapoodent  do  pay  to 
the  appellant  the  costs  incurred  by  the  plaintiff  in  both  the  Courts 
below.  The  appellant  must  also  have  the  costs  of  this  appeal.-^ 
S.  W.  E.  Vol.  XII,  P.  C,  p.  47. 

By  the  Hind6  Law  as  current  in  the  South>  a  widow  of  a  divided 
brother  takes  a  life  interest  in  the  immovable  property  of  her  de- 
ceased husband ;  but  she  cannot  dispose  of  it  exoept  with  the  eon* 
sent  of  his  heirs,  or  from  pressing  want  to  perform  his  funeral  cere- 
monies.— Ramorsaahien  v.  AkyodandummaL  Mad.  S.  D.  A.  Decis. 
for  18*9  p.  115.  Vide  Mori.  Dig.  N.  S.  Vol.  I,  pp.  180-182. 

A  Hindfi  widow,  who  has  inherited  immovable  property  from 
her  husband,  though  possessed  of  a  limited  power  of  alienating  por- 
tions of  such  property  for  necessary  purposes  or  spiritual  uses,  cannot 
dispose  of  by  gift  in  Dharm  or  K^'uhnai^n  of  the  whole  of  such 
immovable  property  without  the  consent  of  the  heirs  of  her  hus- 
band.— Bhdaker  THmbak  Achdiya,  Plaintiff  v.  Mvhadev  Ramji  and 
others.  Defendants.*— Bombay  H.  C.  Rep.  Vol.  VI,  p.  1. 

The  widow  of  a  Hindii  cannot  alienate  the  estate  of  her  deceased 
husband  by  a  deed  of  gift  witliout  the  consent  of  his  heirs. — Nund 
Kumar  Roe  v,  Rajender  Narain, — SeL  S.  D.  A.  Rep.  Vol,  I,  p.  261 
(New  Ed.  p.  349).    Vide  Mori.  Dig.  Vol.  I,  p.  281. 

A  Hiudd  widow  holding  only  a  life-estate  in  her  husband's  landed 
estate,  cannot  alienate  it  without  the  consent  of  her  husband's  heirs* 
at-law. — MtLSsumviat  Bhowani  Munee  v.  MTiasummat  Soltikhnd, 
Sel.  S.  D.  A.  Rep.  Vol.  I,  p.  322  (New  Ed.  p.  431). 

The  consent  of  allf  the  heirs  living  at  the  time  of  the  execution 
of  a  bill  of  conveyance  by  a  Hindti  widow,  either  directly  or  by 
attestation  is  requisite  to  make  the  sale  binding  against  the  rever- 
sioners.— Kartih  Kurmokar  v.  Dkimo-monee  Ooopta. — S.  W.  R, 
for  1864,  p.  268. 

*  This  deciaion  will  be  given  in  txtenao  among  the  Gaaes  respecting  siater*!  riglii  of 
fucceBsioD. 

t  See  the  Privy  Council  decision  at  page  288  €t  Mg. 
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Tlie  fact  of  a  reversienef  hwig  a«  attesting  wiiBe6»  to  a  oon* 
veyaaca  by  a  Hiadd  widow  is  an  aoquiesceaoe  oa  his  part  which 
precludes  him  from  impeaching  the  sale  on  the  ground  of  waste.^^^— 
Oopavl  Ohundcr  Manna  v.  Oour-monee  Dasaee  and  others. — S.  W. 
R.  Vol  VI,  p.  52. 

The  reversionary  heirs  whose  assent  is  requisite,  are  those  whose 
interests  are  directly  affected,  and  not  those  whose  interest  is  merely 
inchoate  and  future.* — Ram^dhun  Bukshee  v.  Puneh4KMin  Bo96.^^ 
S.  D.  A.  Rep.,  for  1853,  p.  641. 

A  deed  of  alienation  by  a  childless  Hind6  widow  is  only  valid 
when  made  either  with  the  consent  of  the  immediate  heirs*  or  under 
one  of  those  exigencies  which  give  a  widow  a  power  of  sale. — Sree-- 
mutty  Chunder  Munee  Daeaee  v.  Joykisaen  Sircar. ^S.  W.  Kep. 
VoL  I,  p.  107. 

Consent  of  all*  the  heirs  is  necessary  to  make  a  sale  by  a  childless 
Hindi&  widow  valid  in  law,  but  the  purchaser  is  entitled  to  hold  the 
property  during  the  widow's  life-time.  Only  immediate  reversioners 
are  entitled  to  impeach  a  sale  by  a  widow. — Musswrn/maJt  Radha  v. 
Museummat  Koar.—S.  W.  R.,  for  1864,  p.  148. 

A  Hindu  widow  cannot,  under  any  circumstances,  alienate  the 
whole  landed  estate  devolved  on  her  by  the  death  of  her  husband, 
nor  can  she  alienate  a  part,  except  under  special  circumstances, 
without  the  consent  of  all*  the  husband's  heirs,  notwithstanding  she 
may  have  obtained  the  consent  of  the  nearest  heirs ;  and  a  deed  of 
gift  executed  by  her  in  favor  of  a  stranger  to  be  valid  must  be  at- 
tested by  all  her  husband's  heirs,  as  consenting  parties. — Mohun 
LatU  Khan  v.  Ranee  Siirihmunee. — Sel.  S.  D.  A.  Rep.  VoL  II, 
p.32(NewEd.  p.  40). 

Remark. — The  decision  of  the  Privy  Council  in  favor  of  the 
aforesaid  Ranee  was  founded  expressly  on  the  ground  that  the  deed 
then  in  question  was  executed  without  the  concurrence  of  the  des- 
cendants  in  the  male  line,  who  ( though  they  were  not  heirs )  were 

*  The  reyenionaiy  hein  whose  consent  is  necessary  for  the  validity  of  an  alienation 
made  by  a  widow  of  her  husband's  property  without  a  legal  necessity  have  been  deter- 
mined hj  the  Privy  Council  in  the  case  of  Kaj-lukhee  Debea  v.  Qocool  Chunder  Chowdhxy 
(ante  p.  288). — This  determination  appears  to  be  in  accordance  with  Bindu  law  and 
condusiye  on  the  point 
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guardians  and  protectors  of  the  i^idow. — ^Vide  Ranee  Sreemutty 
toebea  v.  Ranee  Kund  Lutta  and  others. — Sutherland'6  P.  G.  Judg- 
ments, p.  182. 

If  a  deed  of  sale  executed  by  a  Hindu  widow  be  signed  or  at- 
tested by  all  the  heirs  living  at  the  time  of  its  execution^  the  consent 
of  those  heirs  to  the  sale  is  to  be  presumed.  This  presumption  is 
not  conclusive,  but  may  be  rebutted  by  any  party  showing  that  bis 
signature  was  there  for  some  other  purpose  than  that  which  the 
Hindti  law  presumes. 

The  signatures  of  the  nearest  heirs  upon  a  deed  of  sale  exe- 
cuted by  a  Hindti  widow  is  insufficient  to  render  the  sale  valid; 
those  of  all  the  heirs  of  the  widow's  husband  living  at  the  time  of 
its  execution,  either  are  requisite^  or  their  consent  to  the  sale  must 
be  given  in  some  other  form. 

Certain  deeds  of  sale  were  in  this  case  rejected  by  the  Court  as 
not  having  had  the  consent  of  all  the  heirs  living  at  the  time  of 
their  execution  given  to  them ;  certain  other  deeds  were  declared 
valid  inasmuch  as  the  consent  of  all  the  parties,  whose  consent  is 
requisite  under  the  Hindi!  law,  was  given  to  the  transfer. — Hafee- 
zun-nissa  Begum  v.  Radha  Benode  Miaser, — S.  D.  A.  Bep.  for 
1856,  p.  595. 

Vide — SJieo  Oholam  Sahoo  v.  Jobrdj  Singh,*^8.  D.  A.  Eep.  for 
1847,  page  544 ; — also  Coopa  Joseyar  v.  Sa^happien.* — Mad.  S.  D. 
A.  R.  for  1858.  page  220; — also  Ramabutten  v.  Mootoosamy  Pillay.f 
—Ibid.,  for  1856,  p.  14; — also  Paroomaya  y.  Ram  Chunder,*'— 
Mad.  S.  R.  for  1857,  p.  1 ; — also  Grunput  Singh  v.  Ranee  ChonJcee.*-^ 
N.  W.  P.  R.  Hep.  Vol.  V,  page  202 ;— also  Koshalee  v.  Musmmniat 
Sibanee^*—N.  W.  P.  Rep.  for  1851,  Case  191;— and  also  Doarga 
Dvit  Pandey  v.  Eubbeejeer  Pandey,* — Ibid,  for  1856,  Case  26. 

*  Norton*8  Leading  Cases,  Part  II,  p.  926. 
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Calcutta  H.  0.  A.— The  ISth  of  July,  1874. 

Present : 

The  Hon'ble  Sir  Bichard  Coach,  Kt,  Chief  Justice,  and  the  Hon'.ble 

W.  Ainslie,  Judge. 

Lalla  Kundee  Lall  and  others  (Defendants)  Appellants^ 

versus 
Lalla  Kalee-pebsaud  and  others    (Plaintiffs)    Respondents. 

Where  persons  who  are  preBumptively  next  heirs  in  succession  to  a  widow,  come  into 
an  arrangement  by  which  she  surrenders  possession  to  them  and  receives  a  mainte- 
nance from  them,  such  arrangement  must  be  held  to  be  binding  as  a  family  arrange- 
ment, and  would  not  be  altered  by  one  or  other  of  the  reversioners  dying  during  the 
life-time  of  the  widow. 

Couch  C,  J, — The  material  question  in  this  case  appears  to  us 
to  be  that  which  is  raised  in  the  second  issue  framed  by  the  Moon* 
siflF, — whether  the  father  of  the  plaintiffs  or  the  plaintiffs  accepted 
the  ikrar-namah,  and  accordingly  held  possession  of  the  disputed 
property  along  with  the  defendants  for  a  period  upwards  of  ten  years 
or  not ;  because  if  it  were  so,  the  facts  are  that  in  the  life-time  of 
the  widow,  and  after  &he  had  become  entitled  to  succeed  to  the  pro-; 
perty,  the  persons  who  were  presumptively  the  next  in  successions  and 
who,  if  she  had  then  died,  would  have  been  entitled  to  divide  it 
amongst  them>  came  to  an  arrangement  by  which  the  widow,  instead 
of  eontinuing  in  possession,  was  to  receive  from  them  24  rupees  for 
her  maintenance,  and  they  were  to  take  possession  of  the  samel 
shares  as  they  woald  have  had  if  she  liad  then  died. 

That  appears  to  us  to  be  an  arrangement  which  the  family- 
might/  come  to,  and  which  would  not  be  altered  by  one  or  other  of 
them  dying  in  the  life-time  of  the  widow;  and  so  the  rights, 
when  she  died,  being  different  from  what  they  were  when  they 
knade  the  arrangement.  The  agreement  must  be  held  to  be  bind* 
ing  as  a  family  arrangement.  It  would  be  binding  upon  the  father 
of  the  plaintiffs,  and  therefore  is  upon  them  who  stand  in  his 
place.  If  in  the  form  in  which  the  case  comes  before  us,  we  could 
give  a  finding  upon  that  question,  the  suit  might  be  disposed  of 
now.  But  we  have  not  authority  to  do  so.  And  we  cannot  say  thiit 
there  has  been  any  finding  upon  the  question  by  the  Lower  Courts: 
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They  have  decided  the  caw  apon  the  law  of  Umitalioii.  Although 
the  Judge  may  have  used  expressions  which  indicate  what  hU 
opinion  probably  would  have  been,  we  cannot  take  them  as  a  find- 
ing. We  muBt  send  the  caae  down  to  have  a  finding  upon  this  isnw^ 
and  when  it  is  returned  to  ua  we  will  dispose  of  the  appeal — S.  W. 
R^  Vol  XXII,  p.  807. 


Calcutta  S.  C.—The  2l8t  of  November,  1866. 

SaiHATi  Jabu-haki  Dabi, 

versue 

Saboda-prosanno  Mookerjea  and  others. 

A  oqpivey«ic9  for  a  good  oonnderatioa  by  »  Hindil  fmnale  of  her  ■hare  in  a  joint  fwnilj 
estate,  inherited  by  her  from  her  eon,  with  the  consent,  and  in  favour,  of  the  nest 
heir  then  living,  is  a  disposition  permitted  by  Hindd  Uw. 


Khela-ram  Mookerjea  died  intestate  in  the  year  1817» 
of  considerable  real  and  personal  estate,  and  leaving  two  sons,  Kali^ 
prosanno  Mookerjea  and  Boidyo-nath  Mookerjea^  and  two  widowi^ 
Srimati  Droupodi  Debi  the  mother  of  Kali-prosanno  Mookerjea  and 
Srimati  Anando«uioyi  Debi  the  mother  of  Boidyo-nath  Mookerjea. 
The  two  sons  inherited  the  estate  of  Rfaela-ram  Mookerjea  and  re- 
mained jointly  possessed  of  it  until  the  death  of  Boidyo-nath  Moo* 
keijea^  who  died  in  the  year  1822,  without  issue,  leaving  an  infiuit 
widow  who  died  in  the  year  18&0.  Anaodo-moyi  Debi  then  became 
the  heiress  of  Boidyo-nath  Mookerjea.  On  the  5th  of  March  1830> 
Anando-moyi  Debi  in  consideration  of  a  yearly  allowance  of  Go's 
Ba  4800  to  be  paid  to  her  by  Kali-prosanno  Mookerjea,  granted  and 
assigned  to  him  all  her  interest  in  the  estate  of  Boidyo-nath  Mooker- 
jea, in  the  year  1843.  Anando-moyi  Debi  went  on  a  pilgrimagie  to 
Benares,  where  she  lived  till  her  death.  Her  allowance  was  regolar* 
ly  paid  to  her  by  Kali-prosanno  Mookerjea  so  long  as  he  lived,  and 
by  his  representatives  after  his  death.  In  February  1844,  Kali- 
prosanno  Mookerjea  died  leaving  two  infant  sons — ^the  defendant 
Saroda-prosanno  Mookerjea  and  Tara  prosanno  Mookeijea^  deceased; 
and  two  widows,  the  defendant  Srimati  Bimala  Debi  the  mother  of 
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the  defendant  Saroda-prosanno,  and  the  defendant  Srimati  Shyama- 
sundari  Debi  the  mother  of  Tara-prosauno.  Kali-prosauno  Mookerjea 
by  his  will,  left  his  real  and  personal  estate  to  Saroda-prosanno 
Mookeijea  and  Tara-prosanno  Mookerjea  jointly,  with  a  gift  over  to 
the  survivor  of  them,  if  either  of  them  should  die  without  male 
issue,  and  he  appointed  Srimati  Bimala  Debi  and  Srimati  Shyama- 
sundari  Debi  his  executrixes  and  Ashutosh  Dey  and  Promatho-nath 
Deyhis  executors.  The  executrixes  took  possession  of  all  the  testa- 
tor's  property.  On  the  28rd  of  August  1849,  Tara-prosanno  Mooker- 
jea died  without  issue,  but  leaving  a  widow,  Srimati  Jadu-mani 
Debi  the  plaintiff 

The  plaintifiF's  case  was,  that  Tara-prosanno  Mookerjea  having 
survived  Anando-moyi  Debi  became  entitled  to  a  moiety  of  Boidyo- 
nath  Mookerjea's  estate,  which  on  the  death  of  Anando-moyi  Debi 
devolved  on  the  heirs  then  living,  Sarada-prosanno  and  Tara-prosanno 
Mookerjea,  and  that  the  assignment  by  Srimati  Anando-moyi  Debi 
did  not  operate  to  give  a  divisible  interest  to  Kali-prosanno  in 
Boidyo-uath's  moiety  of  the  estate  of  Khela-ram  Mookerjea;  that 
the  whole  estate  of  Boidyo-nath  Mookerjea  was  divisible  into  equal 
moieties,  of  which  the  defendant  Saroda-prosanno  Mookerjea  was 
entitled  to  one  moiety,  and  the  plaintiff,  as  widow  and  heiress  of 
Tara-prosanno  Mookerjea^  to  the  other. 

Jackson,  J. — Tara-prosanno  Mookeijea  having  survived  Anando- 
moyi,  the  plaintiff  contends  that  he,  as  one  of  the  heirs  of  Boidyo- 
nath  living  at  her  death,  became  entitled  to  a  moiety  of  Boidyo-nath's 
estate.  The  defendant  relies,  however,  on  the  deed  of  gift  or  sur- 
render by  Anando-moyi  in  favor  of  Kali-prosunno  as  taking  the  pro- 
perty out  of  the  usual  course  of  descent,  and  making  it  part  of  Kali- 
prosanno's  estate,  and  subject  to  the  limitations  of  his  will.  The 
validity  of  the  deed  is  therefore  the  next  subject  for  consideration : — 

I  think  the  argument  for  the  defendant  on  this  point  is  not 
supported  to  its  full  extent  by  authority,  for  although  it  is  clear  that 
on  the  occasion  of  a  widow  becoming  a  byrdghi,  the  estate  would 
at  once  descend  to  the  nearest  heirs  living  at  the  time,  ( 2  Mac- 
naghten's  Hindi]  law,  131,  233,  and  the  case  of  Hafeezun-nissa  Begam 
versus  Eadha-binode  Misser,)*  yet  there  is  no  authority  for  the  un- 
qualified proposition  that  the  widow  can  by  her  surrender  vest  the 

*  See  ante,  pp.  25  and  26. 
Vol.  II  8S 
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whole  estate  indefeasibly  in  the  nearest  heirs  living  at  the  time  of 
such  surrender. 

On  a  review  of  all  the  authorities,  the  correct  view  of  the  law 
would  seem  to  be,  that  a  widow's  conveyance  of  the  estate  to  all  the 
nearest  heirs  living  at  the  time  of  the  conveyance  is  valid,  provided 
that  no  other  heirs  of  equal  or  superior  degree  happen  to  be  in 
existence  at  the  time  of  the  widow's  death.  Mr.  Colebrooke,  in  bis 
note  to  the  case  of  Mahoda  versus  Kalyani,  lays  it  down  thus: — ''It 
has  been  declared  by  the  law  officers  of  the  Court  in  other  suits  that 
a  widow's  gift  of  the  estate  to  the  next  heir,  is  good  in  law,  though 
she  be  restrained  from  making  any  other  alienation  of  it.  This 
opinion,  though  not  founded  on  any  express  passages  to  that  effect 
in  books  of  authority,  seems  reasonable,  as  such  a  gift  is  a  mere 
relinquishment  of  her  temporary  interest,  in  favor  of  the  next  hein 
It  may,  however,  happen  that  the  person  who  would  have  beea 
entitled  to  take  the  inheritance  at  her  decease,  might  be  different 
from  the  one  who  obtained  it  under  gift  or  relinquishment  to  him 
as  presumptive  heir ;  and  if  the  title  of  that  person  be  either  pre- 
ferable or  equal,  it  may  invalidate  such  gift  in  whole  or  in  part" 
This  passage  is  inserted  verbatim  by  Sir  Francis  Macni^hten,  in  his 
remarks  on  the  case  of  Mahoda  versus  Kalyani  ( see  page  309. }  And 
we  may  therefore  presume  it  was  approved  of  by  him.  The  case 
of  Bijoya  Debi  versiLS  Anna-poorna  Debi  is  an  illustration  of  this 
rule.  In  another  recent  case  in  the  Sudder  Adawlut,  R4m-dfaan 
Bakhshi  versiLS  Panchd^nan  Bose,  the  Court  held,  that  the  nearest 
class  of  heirs  could  alone  sue  to  set  aside  a  deed  executed  by  the 
widow,  and  that  a  suit  by  remoter  relations  for  that  purpose,  whose 
interest  were  merely  inchoate,  could  not  be  sustained. 

The  consent  of  the  heirs  is  all  that  is  required  by  the  old  au- 
thorities (see  Ddyorbhaga),  If  the  true  meaning  of  the  word 
'  heirs'  be  all  the  persons  living  who  might  by  possibility  be  heiis 
at  the  subsequent  death  of  the  widow,  and  it  be  meaift  that  the 
consent  of  all  these  persons  is  necessary,  the  widow  would  seldom  or 
never  be  able  to  convey,  for  among  so  large  a  class  of  heirs  all  of 
them  would  scarcely  ever  be  competent  or  willing  to  consent.  Bot 
I  do  not  think  that  this  is  the  correct  meaning  of  the  word  '  beus' 
and  that  the  term  is  used  in  the  old  authorities  to  designate  that 
class  of  persons  only  who  would  immediately  succeed  to  the  estate, 
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if  ike  widow  8  interest  were  determiaed,  rather  than  all  the  persoos 
who  might,  by  possibility,  become  heirs  on  the  happening  of  that 
eyeot 

On  the  whole,  then,  applying  this  view  of  the  law  to  the  facts 
of  the  case,  I  think  that  Eali-prosanno  Mookerjea  was  the  only 
nearest  or  next  heir  at  the  time  of  the  execution  of  this  deed,  and 
tLat  his  consent  to  the  gift  in  his  own  favor  is  clearly  shown,  and 
that  although  Tara-prosanno  and  Saroda-prosanno  were  the  heirs 
living  at  the  death  of  the  widow,  yet  they  were  not  heirs  of  superior, 
or,  equal,  but,  on  the  contrary,  of  a  remoter  degree  than  Kali- 
prosanno,  their  father,  and  that  therefore  they  cannot  dispute  the 
yalidity  of  the  deed,  which  is  valid  according  to  Hind^  law. 

I  would  only  in  conclusion  advert  to  one  other  argument.  It 
was  urged  that  the  Hiudti  law  does  not  give  the  Hindti  widow  any 
power  of  accelerating  or  altering  the  course  of  descent  This  may 
be  true  as  regards  acts  and  conveyances  by  herself  alone,  but  the 
observation  is  unfounded  as  regards  acts  done  by.  the  widow  with 
the  consent  of  the  heirs,  for  such  acts  and  conveyances  are  clearly 
within  the  contemplation  of  the  law. 

(Part  of  the  judgment  of  Colvile  0.  J.,  is  as  follows: — ) 

In  the  case  of  Mohan-lall  Khan  veravs  Ranee  Sbiromani,*  ( also 
cited  for  the  plaintifif )  the  gift  was  to  a  stranger,  it  was  objection- 
able in  its  nature,  it  was  not  made  with  the  consent  of  all  the  co- 
heirs of  the  husband,  or  of  his  paternal  relatives  who,  though  more 
remote  in  the  order  of  succession  than  his  maternal  kindred,  were 
held  entitled  to  control  the  widow's  gift  as  her  legal  guardians  and 
adfisers. 

The  case  before  Mr.  Braddon  reported  in  the  6th,  Sudder  De- 
wanny  Adawlut,  p.  36,t  is  directly  in  favour  of  the  proposition  con- 
tended for  by  the  Defendant.  And  the  result  therefore  of  the  older 
decided  cases  is  certainly  not  to  show  that  the  instrument  in  ques- 
tion was  invalid  in  law. 

There  is  a  case  on  special  appeal  at  page  457  of  the  Sudder 
decisions,  for  1849  which,  though  very  imperfectly  reported,  seems 
to  imply  the  right  of  a  widow  to  relinquish  the  inheritance,  in  con- 
sideration of  maintenance,  in  favor  of  the  next  heir.     Her  power 

•  See  Antey  p.  293.  t  Post  p.  800. 
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of  relinquishment  seems  also  to  be  assumed  in  a  case  reported  in  the 
Sudder  Decisions  for  1850,  p.  369. 

The  MS.  case  (Hafeez-un-nissa  veraiLs  Radha-binode)  recognises 
two  other  propositions,  which  are  more  or  less  in  favor  of  the  defen- 
dant in  this  case  ; — 1st,  that  a  widow  can  by  adopting  a  certain 
form  of  religious  life  divest  herself  of  the  estate  and  thus  accelerate 
its  devolution  on  the  next  heir  in  her  life-time;— Sndly,  and  thia 
"was  ruled  by  this  Court  in  Kali-chand  Putt  versus  John  M6ore, 
that  a  consent  to  the  widow's  disposition  given  by  a  reversionary 
heir  who  afterwards  dies  in  her  life*time  is  binding  on  his  immediate 
descendants.  Such  a  rule  seems  to  be  reasonable  and  convenient, 
since  otherwise  every  disposition  by  a  widow  would  be  in  certain 
circumstances  voidable. 

Upon  the  whole  it  appears  to  me  that,  although  the  question 
is  not  free  from  doubt,  the  balance  of  the  authorities  is  in  favor  of 
treating  such  a  transaction  as  that  which  took  place  between 
Annund-moyi  Debi  and  Eali-prosunno  Mookerjea,  as  a  disposition 
which  the  widow  was,  with  the  implied  consent  of  ELali-prosunno, 
her  husband  s  nearest  heir,  qoiQpetent  to  enter  into  ;  at  all  events, 
as  one  which  neither  the  sons  of  Eali-prosunno  nor  the  representa- 
tives of  those  sons,  are  entitled  to  impeach.  Such  a  conclusion,  if 
justified  by  authority,  is  certainly  one  which  is  agreeable  to  reason. 
And  if  that  conclusion  be  sound,  it  follows  that  on  the  case  made 
by  the  bill,  the  plaintiff  has  neither  any  interest  in  the  share  of 
Boidyo-nath  Mookerjea,  nor  any  title  of  relief  in  this  suit. 

I  entirely  agree,  however,  with  Mr.  Justice  Jackson  in  thinking 
that  in  the  circumstances  of  this  case  the  bill,  though  dismissed, 
should  be  dismissed  without  costs  as  against  the  principle  defen- 
dants. The  other  defendants  must  have  their  costs. — Boulnois'  Re- 
ports Vol.  I,  pp.  120—136. 

A  gift  by  a  widow  of  the  property  derived  from  her  husband  te 
her  daughter  ( the  next  in  succession,)  and  her  daughter's  husband, 
a  Brahmin,  is  valid,  under  the  Hind6  law,  as  current  in  Bengal* — 
Beer  Inder  Narain  Chowdree  and  Afuthoor  Inder  Narain  Chovxiree 
V.  Sutbhama  Debea  and  Kishen  Ghunder  Sandyal. — Sel.  S.  D.  A. 
Rep.  Vol.  VI,  p.  36  (New  Ed.  p.  42.) 

*  In  this  respect  there  is  no  difference  between  the  Hindti  Uw  aa  correot  In  Bengal 
and  that  current  eLsewhere. 
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Where  the  transfer  sought  to  be  set  aside  was  by  the  widow  in 
favor  of  her  daughter,  who  was  lawful  heir  to  the  property, — held 
that^  the  plaintiff,  a  reversioner^  has  no  present  ground  of  action,  as 
his  reversionary  right  was  not  prejudiced  thereby. —  Udhur  Singh  v. 
Muaeummat  Ranee  Koonwar.  Agra. — Rep.  Vol  I,  A.  C.  p.  234. 

Held,  though  strictly  speaking,  a  Hindfi  widow  has  no  legal  power 
to  execute  a  hibah-bil-ivrnz,  which  is  more  in  the  nature  of  a  sale 
than  gift,  still  in. the  present  case,  which  is  a  transaction  between 
the  (maternal)  grandmother  and  her  grandson^  the  Court  consider  the 
transaction  in  the  light  of  a  gift ;  and  consequently  it  was  quite  com- 
petent  to  the  grandmother,  her  own  daughter  or  her  grandson's 
mother  not  being  alive^  to  transfer  the  property  to  her  grandson,  so 
as  to  accelerate  his  succession  and  to  place  him  in  a  position  at  once 
to  assert  his  right  to  his  grandfather's  estate. — Guda-dhur  Qhoae 
V.  Woomf  Chum  GAow.— S.  D.  A.  Decis.,  for  1859,  p.  166. 


Calcutta,  H.  C.  JL—The  9th  of  September  1864. 

Present : 
The  Hon'ble  C.  B.  Trevor  and  G.  Campbell,  Puisne  Judges. 

PfiOTAP  Chukdeb  Roy  Chowdry,  (one  of  the  Defendants,)  Appellant, 

versus 

Sreemutty  Joy  Monee  Debee  Chowdhrain  and  others, 

( Plaintiffs,)  Respondents. 

According  to  Hmdti  law,  a  widow  in  possession  can  relinquish,  and,  by  relinquishing, 
anticipate  for  the  leverBioners  their  period  of  succession.  A  relinquishment  in  favor 
of  Moond  reyersioners  Is  also  valid  if  made  with  the  consent  of  the  first  reversionen. 

One  Chunder  Sekhur  had  two  sons,  Doorga  Chum  and  Par- 
butty  Churn,  Doorga  Churn  died  childless,  leaving  a  widow,  Joy 
Doorga,  who  died  in  Jeit  1267.  Parbutty  had  six  sons,  Komul 
Churn,  Eali  Churn,  Qowree  Churn^  Rugghoo  Chum,  Oti  Churn  and 
Bowanee  Churn.  The  two  last  sons  died  before  their  father,  Komul 
Churn,  and  Gowree  Chum  died  without  heirs.  Eali  Chum  died 
leaving  only  a  widow,  Joy  Monee,  plaintiff  in  the  present  case ;  and 
Bughoo  Chum  left  a  son^  Protap,  who  is  the  principal  defendant  in  it. 
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The  plaintiff  Joy  Monee  sues  in  her  husband's  right  for  one- 
fourth  share  of  the  8  annas  of  the  property  belonging  to  her  hus- 
band's father  Parbatty  Churn,  and  also  in  the  same  right  for  oae- 
fourth  of  the  8  aunas  of  the  share  of  Doorga  Churn,  which  share, 
by  a  deed  of  gift  executed  on  the  7th  Joit  1223  had,  with  the  con- 
sent of  Farbutty  Churn  who  was  then  living,  been  transferred  to 
his  sons,  and  possession  taken  by  them  under  it. 

The  defendant,  Protab,  pleads  that  plaintiff  is  entitled  to  one- 
fourth  of  the  8  annas  belonging  to  her  husband's  father,  but  that 
the  deed  of  gift  by  Joy  Doorga  was  not  executed  by  her,  but  if  exe- 
cuted, was  null  and  void  under  Hindu  law,  and  as  she  was  a  widow 
in  possession  and  all  the  other  members  of  the  family  predeceased 
her,  he>  as  the  nearest  heir  of  Doorga  Churn,  is  entitled  to  the  whole 
of  the  property  with  the  exception  of  the  share  belonging  to 
plaintiff. 

The  lower  Courts  found  that  the  deed  of  gift  was  executed  by 
Joy  Doorga  with  the  consent  of  Parbutty  Churn,  that  the  four  sons 
of  the  latter  took  possession  under  it,  and  that  consequently  plaintiff, 
as  the  wife  of  Kali  Churn,  is  entitled  not  only  to  the  share  of  Par- 
butty Churn  which  her  husband  enjoyed,  but  also  to  the  same  share 
in  the  property  of  Doorga  Churn  which  had  passed  to  her  in  his  life- 
time. 

It  is  now  contended  on  the  part  of  the  defendant  in  special 
appeal,  that  the  deed  of  gift  is  in  itself  illegal ;  that  to  make  it  legal, 
it  requires  the  consent  of  all  the  contingent  reversioners  then  in 
existence ;  that  even  if  it  be  looked  upon  as  a  relinquishment,  it  is 
illegal  J.  for  a  widow  having  once  taken  possession  cannot  relinquish 
under  Hindii  law;  that,  consequently,  the  lower  Court's  judgment 
should  be  modified,  and  the  suit  of  plaintiff,  as  to  a  share  iu  Doorga 
Churn's  share  of  the  property,  dismissed. 

We  think  that  it  admits  of  no  reasonable  doubt,  that  under 
Hindi]  law,  a  Hindd  lady  in  possession  can  reliuquiph,  aad  by  relin* 
quishing  anticipate  for  the  reversioners  their  period  of  succession, 
and  if  she  does  this  in  favor  of  second  reversioners  (as  in  the  present 
instance)  with  the  consent  of  the  first  then  or  afterwards  expressed, 
the  relinquishment  is  valid,  and  this  notwithstanding  that  it  majf* 
be  expressed  in  a  fonn  which  under  aoime  circunsstaBceB  might  be 
open  to  questioa 

Digitized  by  VjOOQ  IC 


€hia  n.]  WIDOW'S  SUOCISSION,  kc.  308 

Under  this  view,  we  consider  the  relinquishment  by  Joy  Doorga 
in  favor  of  Parbutty  Churn's  sons  with  the  consent  of  Parbutty 
Chum  entirely  legal,  and  as  the  property  vested  in  those  sons,  the 
plaintiff,  the  wife  of  one  of  them,  is  entitled  to  the  possession  of  the 
whole  property  of  her  husbaud,  i.  e.  to  one-fourth  of  the  property  of 
Doorga  Churn>  as  well  as  the  same  share  in  that  of  Parbutty  Churn. 

There  is  then  no  ground  for  special  appeal,  and  we  reject  the 
application  with  costs. — S.  W.  Rep.  Vol.  J,  c.  r.  p.  98. 


Calcotta,  H.  C.  a,— The  26th  of  NoveTnber  1867. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanauth  Mitter,  Judges. 

Shama  Soonburee  and  another,  ( Defendants )  Appellants, 

vereMS 

Shu&ut  Chunbsr  Dutt  and  others,  (  Plaintiffs, ) 

Respondents. 

Thd  oamon  of  her  right  by  a  HindtL  widow,  during  eDJoyment^  to  the  heir  of  her 
huaband  ia  valid  ;  the  recipient  becoming  abaolutely  entitled  to  the  prpperty  which 
paaaea  on  hie  death  to  hia  heirs. 

Jackeon,  J. — The  decision  of  the  Lower  Court  in  this  case  is 
erroneous.  That  Court  has  held  that  although  Shurut  Chunder, 
during  the  life-time  of  Huro  Soonduree,  who  was  a  Hindfi  widow 
in  life  enjoyment  of  the  estate,  obtained  a  decree  as  heir,  on  the 
strength  of  a  deed  of  gift,  of  the  estate,  still  this  decree  and  gift 
can  only  stand  good  during  the  life-time  of  the  childless  widow, 
Huro  Soonduree.  And  the  decision  goes  on  to  say,  that  no  gift  or 
sale  by  a  childless  widow  can  remain  valid  subsequent  to  her  decease, 
and  that  though  Shurut  Chunder  was  the  heir  of  Huro  Soonduree's 
husband,  still  as  he  died  during  the  life-time  of  that  lady,  his  heirs 
can  only  hold  and  enjoy  the  disputed  property  under  the  above  deed 
of  gift  and  decree,  so  long  as  she  lives,  but  that  after  her  death 
they  can  have  no  right  to  it.  Kow,  it  appears  that  Shurut  Chunder 
wa8>  in  fact,  undisputably  the  heir  of  Huro  Soonduree's  husband, 
and  therefore  the  vevenioner.    It  has  been  repeatedly  held  by  the 
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late  Sudder  and  by  this  Court,  that  the  cession  of  her  right  by  a 
Hindfi  widow  during  enjoyment,  to  the  heir  of  her  husband,  is  valid. 
Among  the  latest  cases  upon  this  point  is  that  given  at  page  241 
of  Marshall's  Reports,  the  case  of  Rujoneekant  Mitter.*  That  be- 
ing so,  and  Shurut  Chunder  having  received  a  surrender  of  the 
rights  of  the  widow,  entered  into  possession  as  heir  of  the  husband 
and  became  absolutely  entitled  to  the  property,  the  interests  of  the 
widow  being  thereby  extinguished.  On  his  death,  his  heirs  took 
the  property,  and  the  heirs  of  Huro  Soonduree's  husband  have,  there- 
fore, no  claim  to  it.  The  decision  of  the  Lower  Appellate  Court 
must  be  overruled,  and  the  special  appeal  allowed  with  costs.— S. 
W.  Rep.  Vol.  VIII,  c.  r.  p.  500. 


Calcutta,  H.  C.  A.— The  i9th  of  July,  1874. 

Present : 
The  Hon'ble  Romesh  Chunder  Mitter,  Judge. 

QUNQA  Persad  Kub,  (one  of  the  Defendants,)  Appellant 

verrua 
Shambhoo  Nath  Burmun  and  others,  ( PlaintifiisO  Respondenta 

The  Buccenion  of  females,,  according  to  Hinda  law,  is  not  regular  succeosioo,  and  is  not 
based  upon  the  ordinary  theory  of  Bpiritual  benefit.  Therefore,  if  they  relinqaidi 
their  rights  in  favor  of  the  reversioner,  the  case  ia  again  brought  back  to  thenonaal 
state  of  succession,  the  effect  being  to  vest  in  him  a  complete  title. 

The  facts  out  of  which  this  special  appeal  arises  are  briefly 
these.  One  Abi-ram  was  admittedly  the  former  owner  of  the  pro- 
perties which  form  the  subject  matter  of  this  litigation.  He  died 
sometime  before  1235,  leaving  him  surviving  Jusoda,  bis  widoir, 
Dullabha,  his  daughter,  and  Ram-nath  and  Shumbhoo-nath,soD8of 
his  daughter  Dullabha.  That  after  his  death,  Jusoda,  with  the  consent 
of  Dullabha,  made  a  gift  of  these  properties  to  her  grandsons  Sham- 
bhoo-nath  and  Ram-nath.  That  on  the  27th  of  Bysack  1235,  U 
anna  share  in  them  was  sold  to  the  Defendant's  ancestor  by  Ram- 
nath  and  Shumbhoo-nath.     That  subsequently  on  the  9th  of  Hagh 


*  See  Yyavastbtf  Darpana  ( 2nd  Ed.)  p.  12S. 
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1249,  the  remainiDg  2  antia  share  was  similarly  sold  to  the  defen- 
dant's ancestor  by  Shumbhoo-nath  and  the  widow  of  Ram-nath,  who 
bad  died  in  the  meantime.  That  subsequent  to  this,  the  remaining 
son  of  DuUabha,  viz.^  Shumbhoo-nath,  also  died,  and  last  of  all 
DuUabha  herself  dying  in  Assin  1274,  the  plaintiffs  have  become  en« 
titled  to  the  properties  in  dispute  by  right  of  inheritance  as  heirs  to 
the  original  owner  Abi-ram.  Upon  these  facts  both  the  courts  be- 
low have  decreed  the  plaintiff's  claim,  with  the  exception  of  a  small 
portion  of  a  certain  talook  which  has  been  held  to  have  been  lost  to 
the  plaintiffs,  by  the  provisions  of  Section  2  of  Act  VIlI,  of  1859. 

The  defendants  have  preferred  this  special  appeal,  and  the  fol- 
lowing grounds  have  been  urged  :  — 

Ist. — That  the  Lower  Courts  should  have  dismissed  the  plain- 
tiffs claim  as  barred  by  limitation. 

2nd. — That,  upon  the  facts  found,  the  Lower  Courts  should 
We  held  that  the  gift  by  Jusoda  with  the  consent  of  DuUabha 
created  an  absolute  right  in  the  disputed  properties  in  her  grand- 
sons Ram-nath  and  Shumbhoo-nath. 

9rd. — The  sale  by  the  daughter  DuUabha  conjointly  with  the  re- 
versionary heirs  transferred  the  whole  proprietary  right,  and  the 
t)urchaser  by  such  transfer  acquired  an  absolute  interest  in  the  dis- 
puted properties. 

The  contention  of  the  special  appellant  raised  in  the  second 
ground  of  special  appeal,  which  I  shall  consider  first,  seems  to  me 
to  be  valid.  The  arrangement  by  which  the  property  in  dispute  was 
made  over  to  Ram-nath  and  Shumbhoo-nath  appears  to  be  legally 
to  amount  to  cession  and  relinquishment  of  their  rights  on  the  part 
of  Jusoda  and  DuUabha  in  favor  of  reversionary  heirs.  The  Lower 
Courts  speak  of  it  as  a  gift  of  the  life  estate  of  Jusoda>  as  if  there 
was  vested  in  some  one  else  the  remainder  of  that  estate.  I  need 
hardly  point  out  that  this  proceeds  from  an  erroneous  assumption  that 
the  widow's  is  mere  life-estate.  Therefore,  the  question  to  be  deter- 
mined is  whether,  according  to  Hindti  Law,  such  cession  and  relin- 
quishment of  the  widow's  rights  in  favor  of  the  reversioner  operates 
to  vest  in  the  latter  a  complete  title.  Upon  the  authorities  it  is 
clear  that  it  should  be  decided  in  favor  of  the  reversioner.  All  the 
earlier  cases  upon  the  subject  are  collected  in  the  case  of  Jadu- 
moni  Debea  versus  Saroda-prosunno  Mookerjea   ( Boulnois*  Reports, 
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page  121).*  Although  from  an  examination  of  them  there  might  be 
some  ground  for  contending  that  there  was  a  alight  conflict,  yet  an 
examination  of  the  modem  cases  makes  it  quite  clear  that  upon  the 
authorities  the  question  should  be  answered  in  the  affirmative.  {Vide 
page  627  Norton's  Leading  Cases,  part  II,  where  thes^  cases  ar^ 
quoted).  It  seems  to  me  also  that  this  view  is  quite  in  acoordanoe 
with  the  spirit  and  principles  of  Hlndti  Law.  The  succession  pf 
females  according  to  Hindti  Law  is  quite  exceptional,  and  is  not 
founded  upon  the  ordinary  rule  viz.,  that  of  spiritual  benefit.  It  is 
true  that  in  the  case  of  the  widow,  she  confers  some  spiritual  benefit, 
but  if  that  were  the  sole  test  she  would  have  ranked  much^  lower 
than  what  she  does  now  :  daughters  confer  no  benefit,  but  they  suc- 
ceed because  their  sons  do.  Thus  it  is  evident  that  soocession  of 
females  according  to  Hindti  law  is  not  regular  succession,  and  is  not 
based  upon  the  ordinary  theory  of  spiritual  benefit.  Therefore  if 
they  relinquish  their  rights  in  favor  of  the  reversioner,  the  case  is 
again  brought  back  to  the  normal  rule  of  succession.  For  these  rea- 
sons I  am  of  opinion  that  the  effect  of  the  arrangement  by  which 
Jusoda  and  DuUabha  relinquished  their  right  ia  favor  of  Ram-oath 
and  Shumboo-nath  was  to  vest  in  them  at  once  a  complete  title  as 
if  they  had  taken  the  inheritance  direct  from  Abi-ram.  Thiis  being 
sOj  the  plaintiff's  claim  must  fall  upon  this  ground  of  law. 

In  this  view  of  the  case  it  is  not  necessary  to  express  any 
opinion  upon  the  other  grounds  of  appeal.  Therefore  the  result  is 
that  the  special  appeal  t^U  be  decreed,  and  the  plaintiff's,  suit  dis- 
missed with  costs  in  all  the  courts.— S.  W.  R.  Vol.  XXII,  p.  393. 

*  AnU  iM«e.  296. 
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CalcuWa,  H.  C.—The  iSth  of  Augiist  1868. 

Present: 

the  ftoD*ble  L.  S.  Jackson  and  Dwarkanath  Mitter,  Judged. 

CHOWDHfit  JuJrtti- JOT  MuLLicK,  ( Defendant, )  Appellant, 

versus 
RA^-HOtEB  Dassbe,  (Plaintiff,)  Respondent. 

▲  fiindil  wUoir  luui  full  right  to  Alienate  anf  poiiioii  of  th«  estate  in  her  poflMttlon, 
if  the  benefit  of  her  husband's  soul  r^uires  such  a  saoriflce^  even  though  the  aet 
by  which  that  benefit  is  to  be  secured  is  to  be  performed  by  a  male  member  of  the 
funily. 

MUt&r,  J. — ^This  was  ^  Suit  instituted  by  the  plaintiff,  now  re-» 
^trdelit  before  us,  to  recover  possession  of  certain  movable  and 
imniovttble  |)ro|iertie8  described  in  the  plaint.  The  case  set  up  by 
tl6  plliintiff  Was,  that  the  properties  sued  for  by  her  were  held  and 
dwiied  by  hi^r  fathet,  ttie  late  Qudha-dhur  Roy ;  that  on  the  demise 
of  ber  fifii/ther  Withoat  male  issue,  his  whole  estate,  real  and  personal, 
derolred  upon  her  mother,  Sreemuttee  Doyee  as  his  next  heir  and 
fceoesMf ;  that  on  the  death  of  her  mother  which  took  pkce  on 
to  19th  of  Bhadif6  1278,  the  plaintiff  as  the  only  heir  and  represen- 
titite  of  heir  fatlier  wanted  to  take  possession  of  the  estate,  but  that 
«h€i  wte  ^|]r]^osed  by  the  defendants  in  the  cause  under  color  of  vari- 
^  titles  alleged  to  have  been  created  in  their  favour  by  the  said 
Sreemuttee  Doyee.  The  cause  of  action  was  stated  to  have  arisen 
tfh  the  14rth  of  May  1866,  thei  date  when  this  opposition  was  alleged 
to  h^e  been  offered.  The  Principal  Sudder  Ameen  of  Midnapore, 
Baboo  Nobin  Eishen  Paulit,  has  given  a  decree  to  the  plaintiff  in 
lespect  of  a  portion  of  her  claim,  and  the  present  appeal  has  been 
accordingly  preferred  by  the  defendant  Chowdhry  Junme-joy  Mul- 
lick. 

With  reference  to  the  purchase  made  from  the  mother  of  the 
plaintifi^  the  appellant  contends  that  she,  the  plaintiff,  was  a  con- 
sentiDg  party  to  the  alienation ;  and  further,  that  independently  of 
each  consent,  there  was  a  valid  necessity  to  support  it. 

The  appellant  has  shown  by  good  and  satisfactory  evidence  that 
the  plaintiff's  mothw  had  occasion  to  defray  the  expences  of  the 
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arddh  of  her  husband's  mother ;  and  that  it  was  for  the  purpose  of 
raising  funds  on  account  thereof  that  the  sale  in  question  was  msi/ie. 

The  Principal  Sudder  Ameen  entirely  forgets  the  position  which 
a  Hindii  widow  occupies  with  reference  to  the  estate  of  her  deceased 
husband.  This  position  is  clearly  laid  down  in  the  Ddyarbhdgck, 
page  182.  **For  women  the  heritage  of  their  husbands  is  pro- 
nounced applicable  to  use.  Let  not  women  on  any  account  make 
waste  of  their  husbands'  wealth."  The  word  "  waste''  is  ezpre^ly 
defined  to  mean  '^  expenditure  not  useful  to  the  owner  of  the  pro- 
perty." It  is  clear,  therefore,  that  the  mother  of  the  plaintiff  had 
full  right  to  alienate  any  portion  of  the  estate  in  her  possession,  if 
the  benefit  of  her  husband's  soul  required  such  a  sacrifice,  even 
though  the  act  by  which  that  benefit  was  to  be  secured  was  to  be 
actually  performed  by  a  male  member  of  the  family.  It  is  a  mis- 
take to  suppose  that  she  holds  the  estate  in  trust  for  the  benefit  of 
the  next  heir  of  her  husband,  ai^d  such  an  heir  has  no  right  to  con- 
test the  validity  of  an  alienation  that  has  been  made  for  the  spiri- 
tual welfare  of  the  deceased  owner  hipiself.  Now,  the  performance 
of  the  81'adh  of  his  mother  was  a  n^atter  of  the  utmost  importance 
to  the  manes  of  the  plaintiff^s  father  ;*  and  whoever  might  have  per- 
formed it,  the  plaintiff's  mother  was  fully  justified  in  raiding  funds  for 
such  performance.  The  mother  of  the  plaintiff,  therefore,  was  bound 
in  duty  to  raise  funds  for  the  srddh,  whoever  might  have  performed 
it ;  and  by  raising  funds  for  this  purpose  she  was  usingy  and  not 
wasting,  the  property  within  the  meaning  of  the  definitioi^  above 
pointed  out. 

All  that  the  appellant  was  bound  to  show  was  that  he  had 
made  reasonable  enquiries  about  the  existence  of  the  alleged  neces- 
sity, and  that  it  was  a  necessity  sanctioned  by  the  Hindti  law.  The 
appellant  has  given  ample  evidence  to  prove  this  part  of  his  casej^ 
and  there  is  literally  no  evidence  produced  by  the  plaintiff  to  rebut 
;t.— S.  W.  R.  Vol.  X,  p.  309. 

♦  See  AnUy  page  122. 
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CAJ.CUTTA,  H.  C.  JL—The  \Wi  of  June,  1871. 

Present : 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,  Judges. 

Special  Appeals  from  a  decision  passed  by  the  Subordinate 
Judge  of  Oya. 

Case  No.  2691  of  1870. 
TiAT.T.A  GuNPUT  Lall  and  others,  (Plaintiffs,)  Appellants, 

verstis 

JIUSSUMMAT  ToOBUN  KoONWUR  and  others,  ( Defendants, ) 

Respondents. 

Oasa  Vo.  2694  of  1870. 

Ghxjmun  Lall,  (  one  of  the  Defendants,)  Appellant, 

versus 

Lalla  Gunput  Lali^  and  others,  ( Plaintiffs, )  Bespondents. 

The  trddh  of  ^«  widow's  husband,  the  marriage  of  his  daughter,  the  maintenance  of 
his  graadaons*  and  the  payment  of  the  husband's  debts  are  admitted  by  Hindtl  law 
as  legitimate  grounds  of  necessity  for  i^Uenatlons.* 

Kemp.  J. — The  main  ground  and  the  ground  upon  which  we 
think  that  we  ought  to  ren^and  the  case  is  contained  in  ground  No.  4, 
namely,  "  that  the  Lower  Appellate  Court  seems  to  have  erro- 
oeoosly  held  that  there  is  no  evidence  of  legal  necessities,  and  the 
reasons  assigned  by  it  for  invalidating  your  petitioner's  deed  of  sale 
are  wrong  in  law."  The  first  Court,  a  HindA  Officer,  in  a  very  ela- 
borate decision,  found  that  the  alienation  by  the  widow  was  for  pur- 

*  In  Eashi-nath  Basak  and  another  venua  Hara-sundari  Dasi  and  another,  in  the 
Pri^  Council,  Lord  QifiPord,  ^fter  reviewing  the  opinions  of  the  difierent  Pandits, 
obierTes  as  follows  : — 

"The  result,  as  it  appears  to  me,  of  these  difBarent  opinions,  is  this  :  that  they  all 
Agree,  as  I  have  already  stated,  that  the  widow  Hara-sundari  Dasi  is  entitled  to  absolute 
posMssion  :  that  she  has,  for  certain  purposes,  a  clear  authority  to  dispose  of  her  hus- 
band's properly ;  she  may  do  it  fpr  religious  purposes,  including  dowry  to  a  daughter, 
sad  making  ^fts  and  donations  to  the  husband's  family ;  but  they  differ  in  this  :  the 
Court  Pandits  say  th^t  if  she  alienates  the  property  for  other  purposes,  without  the  con- 
lent  of  the  husband's  relations,  it  would  be  invalid ;  the  others  say  that,  though  she 
would  incur  moral  blame,  it  applied  for  purposes  not  allowed,  yet  the  act  would  be 
valid  as  against  the  relations  of  the  husband ;  in  that  respect  the  four  pandits  dilfer  from 
the  pandits  of  the  Court,  founding  their  opinion  upon  the  doctrines  contained  in  the 
Raindkara  and  Chdntd-mani  which  were  not  overruled  by  the  Jpdyorhhdga  and  Vdya- 
tattwa.**    See  VyavaHhd  Darpana  (2nd  Ed.)  pp.  97  and  149. 
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poses  allowable  by  the  HindA  Law.    He  finds  that  the  aur-irpeshgee 
made  by  the  husband  of  the  widow,  the  common  ancestor  of  the 
parties,  Khoob  Lall,  was  paid  off  by  the  widow ;  that  the  sr6dh  of 
Ehoob  Lall  was  performed  by  her ;  that  the  marriage  expenses  of 
Bal  Koonwur,  daughter  of  Ehoob  Lall^  were  provided  by  the  widow; 
that  the  maintenance  of  the  other  plaintiffs  was  also  provided  for 
by  the  widow  as  well  as  the  marriage  of  their  children ;  and  that  all 
the  disbursements  on  the  above  accounts  had  to  be  provided  for  by 
loans  raised  by  the  widow  from  the  defendants.     He  also  found  that 
the  plaintiff  are  living  in  commensality  with  the  widow  and  are 
colluding  with  her  in  order  to  render  her  acts  not  binding  upon 
them  beyond  her  life-time.    The  first  Court  shows  very  distinctly 
that  in  the  litigation  which  took  place  between  the  widow  and  the 
ticca-da/r,  Bewut  Sahoo,  the  widow  had  to  institute  proceedings  in  the 
Fouzdary  Court  before  she  could  get  rid  of  the  ticcadar ;  that  these 
proceediDgs  were  appealed  to  the  Sessions  Judge,  and  that  the  widow 
did  not  get  possession  except  on  the  footing  that  she  was  first  to  re- 
pay the  amount  of  the  zur-i-peahgee  advanced  by  the  ticcadar , 
then  there  was  a  suit  in  the  Civil  Court  by  the  ticcadar  against  the 
widow^  although  that  suit  was  dismissed ;  and  he  found  also  that  the 
widow  had  herself  to  sue  the  ticcadar  in  the  Civil  Court,  and  that 
there  were  expenses  incurred  by  the  widow  on  that  account,  and  al- 
though she  got  her  costs  in  that  suit  still  there  were  many  expenses 
incurred  in  excess  of  the  costs  which  the  Court  awarded  to  her. 

This  el&borate  and  careful  decision  of  the  first  Court  is  disposed 
of  by  the  Lower  Appellate  Court,  a  Uahomedan  Officer,  in  aa  mafiy 
words  as  there  are  pages  in  the  first  Court's  decision. 

The  Subordinate  Judge  finds  that  because  the  widow  got  her 
costs  in  the  litigation  with  the  ticcadar  awarded  to  her,  it  is  absurd 
to  say  that  she  incurred  any  costs  of  her  own  in  those  suits.  He  also 
finds  that  any  other  necessity  has  not  been  proved  because  the  Moon- 
siff  had  proceeded  on  imaginary  grounds.  We  fail  to  see  how  the 
MooDsifiTs  grounds  are  imaginary^  for  he  proceeds  on  grounds  admitt- 
ed by  the  Hiod^  law  to  be  grounds  of  necessity  for  such  alienations, 
namely^  the  arddh  of  the  widow's  husband,  the  marriage  of  his 
daughter^  the  maintenance  of  his  grandsons,  and  the  payments  of 
the  husband's  debts.    All  these  grounds  are  acknowledged  by  the 
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HindA  law  as  legitimate  pauses  for  raising  money  by  a  widow,  and 
tbey  have  been  found  to  be  proved  by  tbe  first  Court. 

The  decision  of  the  Subordinate  Judge  is  so  unsatisfactoiy  that 
w«  take  the  case  out  of  his  hands  and  remand  it  to  the  Judge  to 
be  tried  as  an  appeal  from  the  Moonslffs  decision.  Costs  to  foUew 
the  result— a  W.  TH,  VoL  XVI,  p.  62. 

Expenses  incurred  by  the  widow  of  a  Hindti  for  the  marriage 
of  a  daughter  are  recoverable  from  his  estate. — Preag-na/rain  v. 
Ajodhya  Persaud  and  others. — Sel.  S.  D.  A.  Rep.  Vol.  VII,  p.  613. 

Hindil  X4aw  does  not  regard  '*  pious  purposes''  as  the  only  *'  ne* 
cessary  purposes"  which  justify  alienation  of  inherited  property  by 
Hindii  ladies.  Self  maintenance,  discharge  of  just  debts^  pcotection 
or  preservation  of  the  estate,  may  be  regarded  as  such  ^^BAcessary 
pui^ses"  also. — Soorjoo  Persaud  v.  Rajah  Krishna  Ptrwxud  Bahor 
door  Sahie.—S.  W.  R.  Vol.  I,  Part  I,  p.  4». 

A  widow  may  alienate  houses  and  real  property  inherited  from 
her  husband,  provided  it  be  for  paying  his  debts  or  defraying  his 
funeral  expenses,  or  for  any  other  good  and  religious  object,  but  al- 
ways  with  the  reservation  of  any  rights  possessed  by  any  other 
persons  in  the  same. — Lukmee-ram  and  others  v.  Khooshalee  and 
another.— Borr.  Rep.  Vol.  I,  p.  412.— Mori.  Dig.  VoL  I,  p.  285. 


Privt  Council.*- 2%«  U(k  and  12ih  of  December,  1867. 

Cayaly  Vencata  Nabkainapah,  Appellant; 
And  the  Collbciob  op  Masulifatam,  Respondent. 

A,  ToaAe  advanoQB  to  a  Hindii  widow  in  poBseidon*  whioh  wen  aeoorod  by  a  mortgBgA 
on  the  immovable  estate  of  her  late  huaband,  and  the  advanoes  were  applied  by  her 
to  parposee  for  which  she  had  power  by  the  Hindti  law  to  charge  or  alienate  her 
Hnaban^B  estate,  without  his  hein'  consent  Held,  that  A,  was  entitled  as  against 
the  Crown,  who  took  the  estate  by  escheat  on  the  death  of  the  widow  for  want  of 
heirs,  to  possesnon  of  the  estate  under  the  mortgage,  as  security  for  the  amount 
advanced  and  interest,  subject  to  the  equity  of  redemption  by  the  Crown. 

*  Present :— Members  of  the  Judicial  C<mmiUee,—Tht  Master  of  the  Rolls  ( The 
Bight  Hon.  Lord  RomillyX  the  Right  Hon.  Sir  James  Wilham  Cdvile,  the  Right  Hon. 
Sir  Edward  Yaughan  Williams,  and  the  Bight  Hon.  Sir  Richard  Torin  Kindersley^ 
j\HfMnnr  :<— The  SUght  Hon.  Sir  tawrence  PeeL 
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This  is  the  third  appeal  to  Her  Majesty  in  Council  in  this  un- 
fortunate case.    On  the  first  it  was  determined  that  the  Crown, 
which  is  represented  by  the  Respondent,  was  entitled  to  the  zemin- 
dary  in  question  by  escheat,  subject  to  whatever  interest  the  Appel- 
lant might  have   acquired   therein  by  virtue  of  the  transactiont 
between  his  late  father  and  Veregonddh  LvichMfrdevammah,  ^e 
widow  of  the  last  zemindar.     The  order  in  Council  made  on  the 
second  appeal,  which  bore  date  the  6th  of  January,  1862,  amongst 
other  things,  declared^  that  the  Crown,  taking  by  escheat^  had  the 
same  right  to  impeach  the  alienation  of  the  widow  which  the  next 
heirs  of  the  husband  ( if  such  there  had  been  )  would  have  had ; 
and  that  the  Appellant,  then  the  Respondent^  was  entitled  to  a 
charge  upon  the  estate,  and  to  be  paid  and  satisfied  thereout,  the 
full  amount  of   all  such  of  the  advances  ( if  any )  made  by  his 
father  to  the  widow,  as  were  made  for  purposes  for  which,   according 
to  the  Hindu  law^  she  would  have  been  entitled  to  alienate  the  es- 
tate against  the  next  heirs  of  her  husband,  in  so  far  as  she  had  no 
other  estate  of  her  husband  to  answer  such  purposes,  ~  and  by  the 
same  order  the  cause  was  remitted  to  the  Sudder  Dewanny  Adawlut 
of  Madras. 

The  High  Court  sent  down  the  issues  so  directed  for  trial  in 
the  Zillah  Court.  The  judgment  of  the  CivilJudge  (Mr.  Elliot) 
states  very  carefully  the  facts  which  he  found  to  have  been  proved 
before  him,  and  came  to  the  following  conclusions : — First,  that  the 
alienation  by  the  widow  was  for  legal  purposes  sanctioned  by  the 
Hindfi  law,  and  that  the  right  of  the  Crown,  as  next  heir  of  the 
husband,  was,  therefore^  actually  defeated  by  the  Razi-namah ;  se- 
condly, that  the  sums  due  for  such  advances  amounted  in  April,  1838, 
to  Rs.  48,614-13-6,  the  balance  of  the  account  then  adjusted  and 
settled;  and  thirdly,  that  the  zemindar,  the  late  husband  of  the 
widow,  died  possessed  of  no  property  available  for  any  purpose,  save 
and  except  the  estate  in  dispute^  which  at  his  death  was  not  unin- 
cumbered. 

The  decree  of  the  High  Court  made  on  appeal  from  this  judg- 
ment, declared  that  the  right  of  the  Crown  to  take  by  escheat  was 
not  defeated  by  the  Razi-namcJi ;  that  from  the  death  of  the  zemin- 
dar in  1810  up  to  1813  advances  were  made  to  the  widow  by  the 
Appellant's  father  for  purposes  for  which^  according  to  the  Hindfi 
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law,  the  widow  would  have  been  entitled  to  charge  or  alienate  the 
estate  as  against  the  next  heirs  of  the  husband. 

Againat  this  decree  the  present  appeal  has  been  brought;  and 
their  Lordships  have  now  only  to  inquire  what  facts  mitst  be  taken 
to  have  been  proved  on  the  trial  of  the  issues  directed  by  Her 
Majesty's  Order  in  Council  of  the  6th  of  January,  1862,  and  what 
conclusions  ought  to  be  deduced  from  them. 

That  the  zemindar,  the  husband  of  the  widow,  died  in  debt, 
aifed  left  little  or  nothing  except  the  zemindary  in  qu€StioD^  is  un- 
disputed. It  seems  to  be  also  admitted  that  the  gross  annual  reve- 
nue of  the  zemindary  was  on  the  average,  little^  if  at  all,  in  excess  of 
Bs.  lO^OOOy  that  the  Peishkush,  or  Qovernment  revenue,  was  up- 
wards of  Bs.  4^000>  and  that  the  balance  was  not  much  more  than 
would  cover  the  zemindary  and  other  expenditure  of  the  widow. 
The  probability^  therefore,  of  her  getting  out  of  debt,  if  she  ever 
found  herself  in  debt  to  a  considerable  amount,  was  exceedingly 
ssnialK 

Again,  it  is  proved,  that  the  pecuniary  transactions  between  the 
late  zemindar  and  the  uncle  and  father  of  the  Appellant  (  who  were 
first  cousins  of  his  wife  )  began  before  the  year  1804.  If  this  be 
so^  we  have  it  established  that  in  1810^  when  the  widow  came  into 
possession,  her  late  husband  was  indebted  to  the  Appellant's  uncle, 
Kavali  Seethiah^  in  a  sum  exceeding  Rs.  20^000^  and  that  she  had 
to  borrow  from  him  a  further  sum  amounting  to  about  Rs.  3,200,  in 
order  to  defray  the  expenses  of  her  husband's  obsequies,  and  perhaps 
also  for  other  purposes.  That  the  debt  so  due  to  Kavali  Seethiah  was 
transferred  to  the  Respondent's  father  on  the  15th  of  April,  1811, 
is  proved  by  Exhibit,  No.  XVI. 

The  High  Court  has  held,  that  the  only  other  advance  estab- 
lished to  their  satisfaction  is  that  of  Rs.  1,033-3-3,  paid  for  Peishkush 
in  1828.  And  their  Lordships  will  accept  that  finding  as  correct, 
though  there  is  undoubtedly  some  evidence  of  other  advances  of  the 
like  nature. 

The  widow  is  shown  to  have  succeeded  to  the  zemindary,  en- 
cumbered with  debts  which  she  had  no  means  of  discharging,  ex- 
cept the  income ;  that  is  admitted  to  have  been  in  ordinary  years 
little  more  than  sufficient  to  pay  the  Government  revenue,  and  pro- 
vide for  the  expenses  of  her  establishment  and  family. 

Vol.  II.  40 
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They  do  not  agree  with  the  finding  of  the  Zillab  Judge,  that 
the  title  of  the  Crown  was  absolutely  defeated  by  the  Ruzi-namah 
of  the  6th  April,  184<1.  They  do  not  think  that  the  Crown  is  bound 
by  that  document^  or  by  the  judgmeut  of  the  20th  of  March,  1839, 
on  which  it  was  founded. 

The  result  is,  that  their  Lordships  must  humbly  recommend  Her 
Majesty  to  reverse  the  decree  of  the  High  Court,  and  to  declare, 
that  on  the  20th  of  Aprils  1838,  there  was  due  from  the  widow  to 
the  father  of  the  Appellant  in  respect  of  advances  for  which  she  would 
have  been  entitled  to  alienate  the  estate,  as  against  the  next  hors 
of  her  husband,  if  such  there  had  been,  the  sum  of  Bs.  48,611-134  ; 
that  sum  was  duly  charged  upon  the  estate  by  the  mortgage  of 
the  20th  of  April,  1838 ;  and  that  accordingly  the  Appellant  is  now 
entitled  to  hold  the  zemindary- against  the  Crown  as  a  security  for 
so  much  of  the  said  sum  and  of  the  interest  thereon  as  now  remains 
unpaid.  This  declaration  is  fatal  to  the  Respondent's  claim  to  im- 
mediate possession  of  the  zemindary ;  but  it  will  leave  an  equity  of 
redemption  in  the  Crown. — Moore's  India  Appeal8>  Vol.  XI,  p.  619. 


Calcutta,  S.  D.  A.—Tlie  15th  of  July,  1847. 

MussuMMAT  Oma  Chowdhurain  and  Gopi-NATH  RoT,  Appellants, 

versus 
MussuMMAT  Indra-Mani  Chowdhurain  and  others. 

A  Hindd  widow  can  alienate  lands  to  pay  her  huaband's  debts  without  oonseat  of 
helra,  and  such  sale  even  without  possession  is  valid. 

Plaintiffs  declare  that  they  succeeded  in  getting  a  decree  against 
Subhaddra^s  husband  Jiban-Krishna  Babu,  for  Rupees  57,59&-7-5, 
that  after  his  demise  she,  in  lieu  of  that  debt,  executed  a  bill  of 
sale  on  the  17th  Ashar  124<9,  and  sold  certain  estates  of  her  husband, 
which  defendants,  on  the  pretext  of  bendmi  deeds  alleged  to  have 
been  executed  by  Jiban-Krishna  in  their  favor,  withhold  from  plain* 
tiffs,  plaintiffs  pray,  tlierefore,  for  possession  and  wasUat 

In  appeal,  several  pleas  were  urged  for  Appellants,  of  which 
the  third  is,  that  the  sale  to  them,  on  which  plaintiffs  claim,  is  iUe- 
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gal  accordlDg  to  Hindti  law ;  the  widow^  who  sold  to  them,  baviug 
no  power  to  alienate  property  inherited  from  her  husband.  Fourth, 
the  sale,  with  respect  to  the  two  properties  in  question,  is  illegal, 
because  the  seller  was  not  in  possession.  Fifth,  the  decree  for  the 
amount  of  which  the  estates  were  sold,  was  collusive,  aod  conse- 
quently the  sale  is  invalid.  Sixth,  tlie  sale  and  gift  of  Appellants 
were  borui  fide  real  transactions,  and  not  fictitious,  and  therefore 
should  be  upheld. 

On  the  part  of  respondents  it  was  argued  that,  the  sale  having 
been  made  to  pay  her  husbaud's  debts,  by  the  widow,  was  perfectly 
legal.  The  parties  were  Hindiis,  and  aocordiiig  to  the  Shdstra,  a 
sale  even  without  possession  is  valid.  There  was  no  collusion.  The 
pUintifiGs  had  obtained  a  decree  against  the  widow's  husband,  which 
he  appealed  and  died.  Tlie  widow  then  withdrew  the  appeals  and 
sold  the  estate  to  avoid  heavier  liabilities  from  continuing  to  contest 
the  demand.  And  that  the  sale  and  gift  of  Appellants  have  been 
clearly  fictitious  and  fraudulent  to  evade  demands,  and  therefore 
were  properly  declared  invalid  by  the  Principal  Sudder  Ameen. 

On  the  third  plea,  the  following  question  was  put  to  the  pandit 
of  the  Court :  '  Have  Hindii  widows  the  power  to  alienate  the  whole 
of  the  landed  property  inherited  from  their  husbands,  for  payment 
of  their  husband's  debts,  without  the  consent  of  the  next  heirs  to 
the  said  property,  relatives  of  the  husband  ? 

To  which  the  pandit  answered :  A  Hindti  woman,  who  has  in- 
herited the  property  left  by  her  husband,  may  alienate  the  whole  of 
it  to  pay  his  debts,  because,  so  inheriting  her  husband's  property, 
she  is  bound  to  pay  his  debts." 

The  pandit  refers  for  his  authority  to  Ndrada  Muni,  as  stated 
in  the  Digest  of  Jagan-ndtha,  and  to  be  found  in  Colebrooke's  tran- 
slation, ( pp.  315  and  316^  volume  I. )  ^  If  the  assets  of  the  hus- 
band have  been  received  by  the  wife,  she  must  pay  the  debts.'  And 
again :  '  and  so  must  a  debt  be  paid  by  a  childless  widow,  who  has 
accepted  the  care  of  the  assets,  even  though  she  have  not  accepted 
the  burden  of  the  debts,  for  she  is  successor  to  the  estate.'* 

The  fourth  plea  is  utterly  untenable  under  the  Hindti  law,  as 
is  evident  from  the  whole  tenor  of  the  law  on  rescission  of  sale,  laid 

*  TluB  howoTer  is  not  the  translation  of  the  text  of  Ndrada  Muni,  bat  of  Ja^n- 
aittha's  oomment  thereon.    See  Coleb.  Dig.  VoL  I  pp.  815,  810. 
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down  in  the  Digest  of  Jagan-n&tha,  especially  the  two'  texts  of  Ni- 
rada  cited  therein  (  pp.  317  and  318,  volame  II,  Colobrooke's  tran- 
station,)  "when  a  vendible  thing,  sold  for  a  just  price^  is  not  deli- 
vered to  the  purchaser,  this  is  called  non-delivery  of  a  thing  sold,  a 
title  of  a  judicial  procedure."  And  again :  "  He  then,  who  having 
sold  vendible  property  for  a  just  price,  delivers  it  not  to  the  buyei 
shall  be  compelled,  if  it  be  immovable,  to  pay  for  any  subsequent 
damage,  as  the  loss  of  a  crop  or  the  like ;  and,  if  movable^  for  the 
use  and  profits  of  it.'^  Here  are  express  penalties  for  non-deliveiy 
but  not  a  word  about  invalidity  on  that  account. 

The  fifth  plea  is  one  which  cannot  be  adduced  by  Appellants^ 
as  they  are  not  heirs,  and  cannot  call  in  question  the  propriety  and 
honesty  of  the  acts  of  the  widow. 

The  Court,  therefore,  deeming  the  claim  of  the  Respondents  va- 
lid, and  the  sale  and  gift  of  Appellants  fictitious,  dismiss  the  appeid 
with  full  costs,  and  affirm  the  decision  of  the  Lower  Court — Sel.  S. 
D.  A.  R.  Vol.  VII,  p.  854. 


Calcutta,  S.  D.  A.— The  2l8t  of  June,  1848. 
Preaq  Narain,  Appellant, 

Vei'8U8 

Ajodhta-F£RSAUD  and  others,  Respondents. 

The  ezpenftes  incurred  by  the  widow  of  a  Hindd  for  the  marrid^e  of  a  daughter  an 
recoverable  from  his  estate. 

This  case^  instituted  by  the  Appellant  in  Zillah  Patna  on  the 
second  June  1843,  was  admitted  to  special  appeal^  en  the  lOlh 
November  1846,  under  the  following  certificate  recorded  by  Mr. 
Charles  Tucker : — 

'  One  Sanik  Ram  died  leaving  a  widow,  Juddo  Bunsee  Koonwor, 
and  one  unmarried  daughter  Parbuttee.  The  widow  borrowed  some 
money  from  the  plaintiff  to  defray  the  expense  attending  the  mar- 
riage of  this  daughter. 

'On  instituting  a  suit  for  the  recovery  of  the  amount  against 
the  widow  and  nephews  of  Sanik  Ram,  who  succeeded  to  his  estate^ 
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the  lower  Courts  refused  to  give  a  decree  against  the  estate  of  Sanik 
Ram,  but  confined  their  award  to  the  widow  personally,  and  any  pro- 
perty she  might  possess  in  her  own  right. 

*  The  marriage  of  unmarried  daughters  is  one  of  the  objects  for 
which  the  Hindii  law  allows  a  widow  to  alienate  a  portion  of  her 
deceased  husband's  estate ;  consequently,  a  debt  contracted  for  this 
purposd>  should  be  a  charge  on  the  estate  of  the  deceased,  and  not 
on  the  widow  personally.     Special  appeal  admitted  on  these  grounds.' 

By  the  Court  (Mr.  Tucker^  Sir  R.  Barlow,  and  Mr.  Hawkins : ) 

With  reference  to  what  is  set  forth  in  the  above  certificate,  we 
amend  the  decisions  of  both  the  lower  Courts,  and  decree  against  the 
estate  of  Sanik  Ram  against  which  the  Appellant  is  at  liberty  to 
take  out  execution  in  satisfaction  of  this  decree. — Sel.  S.  D.  A.  Rep. 
Vol.  Vn,  p.  613  (New  Ed.  p.  602 ). 

By  the  Mit&ksharfi  law  alienation  without  consent  of  heirs  being 
unlawful  but  under  necessity,  a  transfer  by  mortgage,  made  to  clear 
off  old  debts  and  pay  for  a  marriage,  was  held  to  have  been  under 
sufficient  nrgent  case. — Sheo  Suhae  Singh  and  others  v.  Oobhid 
Roy  and  others.-^.  B.  A.  Decis.  for  1859,  p.  376. 

Sale  of  a  portion  of  her  deceased  husband's  property  by  a  Hindii 
widow,  ostensively  to  pay  his  debts,  and  to  defray  other  expenses 
for  which  the  Hindii  law  permits  alienation  by  a  widow,  upheld  on 
proof  as  regards  some  of  the  debts — and  on  presumption  as  regards 
the  othcors,  that  they  were  incurred  by  the  husband, — and  in  the 
abseaoe  of  proof,  that  the  sale  proceeds  were  otherwise  appropriated. 

The  purchaser  is  not  required  to  prove  actual  appropriation  of 
the  proceeds  to  the  ostensible  purpose. — Baboo  Hurriah  Chunder 
Roy  V.  Nund  LaU  Dutt  and  after  his  death  Gohind  Chunder  DuM. — 
8-  D.  A.  Decis.  for  1852,  p.  259. 

A  sale  by  a  Hindti  for  a  just  debt,  made  in  conformity  with  the 
HindA  law,  and  with  the  consent  of  the  reversioner  may  be  valid,  al- 
though the  debt  creating  the  necessity  for  the  sale  was  a  debt  not 
of  the  ancestor's  time,  but  of  the  widow's  own  contracting. — ShoO' 
hhavJcuree  Doaaee  for  self  and  as  guardian  of  Oopaul  Chunder  Bose^ 
minor,  v.  Chandrmonee  Doaaee  and  others.— S.  W.  R.  Vol.  VII,  p.  33&. 

A  widow  is  liable  under  a  decree  for  ancestral  debts. — Sitanram 
Dey  V.  Ramee  ProaunnO'moyee  Debia.—S.  W.  R  Vol.  IV,  p.  38. 
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Madras,  H.  C,—The  27th  of  June  1863. 

Nama-siyIta  Chetti  versus  Siva-gami,  and  others. 

The  widow  of  an  undivided  Hindd  has  no  Tig;ht  to  sell  hia  property  for  payment  of  hk 
debts,  even  though  it  be  lelf-aoquired.* 

Judgment : — ^This  was  a  suit  by  the  plaintiff  as  an  undivided 
brother  of  the  second  defendant,  and  of  the  deceased  husband  of  the 
first  defendant,  to  recover  two-thirds  share  of  a  house  said  to  have 
been  illegally  sold  by  the  first  defendant  to  the  third. 

The  lower  Courts  upheld  the  sale  in  question,  and  dismissed  the 
plaintiff's  claim,  on  the  ground  that  the  house  was  the  self-acquired 
property  of  the  first  defendant's  husband,  and  that  the  sale  was 
made  by  the  widow^  the  first  defendant,  for  the  purpose  of  paying 
her  husband's  debts. 

We  consider  it  clear  that  the  ground  on  which  the  lower  Courts 
have  decided  this  case  are  untenable  in  point  of  law.  The  brothers 
being  undivided,  it  is  manifest  that  on  the  death  of  one  of  their 
number  the  widow  had  no  right  to  deal  with  his  property  whether 
self-acquired  or  not  ;^  and  the  sale  is  consequently  invalid. — ^Mad. 
H.  C.  Rep.  Vol.  I,  p.  374. 

A  widow  has  full  power  over  the  effects  of  her  husband  so  long  as 
she  does  not  contract  a  second  marriage.  And  where  a  widow  had 
appropriated  such  property  to  the  payment  of  the  debts  of  her  deceased 
husband,  and  to  the  expenses  incidental  to  his  funeral  rites,  through 
the  instrumentality  of  the  WAikaddaToa  or  Patels  of  their  cast,  pre- 
viously to  her  contracting  a  second  marriage,  and  the  heir  of  her 
deceased  husband  claiming  the  property  from  the  Mukaddams,  as 
reverting  to  him  on  her  contracting  a  second  marriage,  was  non-suit- 
ed, as  it  was  shown  by  them  that  the  property  had  been  legally  ap- 
plied as  aforesaid  by  the  directions  of  the  widow,  and  it  did  not  ap- 
pear to  have  remained  in  their  hands,  or  to  have  expended  for  their 
use.  Bhoola  Khooaha  v.  Shiv-lall  Kooher  and  others. — Borr.  Rep. 
Vol.  II,  p.  264.     Vide  Mori.  ( New  Series )  Dig.  Vol.  I,  p.  £85. 

*  Thie  decision  seems  to  be  opposed  to  the  foregoing  decisions,  especially  Uie  Privy 
Council's  Decision  in  Eatama  Natchear  v.  Bajah  of  Siva-gunga  which  is  quite  in  aeconh 
ance  with  Hindli  law.  See  ante  p«  244. 
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A  sale  by  a  Hindii  widow  of  land  inherited  by  her  from  her 
husband  is  valid  only  when  mode  of  necessity^  and  for  certain  par- 
poses. — Ranga-vwami  Ayyangdr  v.  Vanjulatdmmal  and  others. — 
Mad.  H.  C.  R.  Vol.  I,  p.  28. 


Calctitta,  S.  D.  a.— The  7th  of  April,  1859. 

H.  T.  Raikes  and  A.  Sconce  Esq.,  Judges,  and  G.  Lock  Esq.^ 
Officiabing  Jvdge. 

Sree  Nath  Rot  ( plaintiff)  Appellant, 

versus 

RUTTUN-MALA  Chowdhrain  and  others  ( Defendants)  Respondents. 

This  case  was  admitted  to  special  appeal  by  Messi% 
C.  B.  Trevor  and  H.  V.  Bayley. 

The  subject  of  this  suit  is  the  validity  of  a  talookdaree  poUah  granted  by  the  mother 
of  plaintiff,  a  Hindii  widow,  before  she  had  adopted  the  plaintiff. 

Both  the  lower  Courts  afflimed  the  potiah,  and  dismissed  the  suit ;  and  a  special  appeal 
having  been  admitted  on  two  grounds,  it  was  held  with  reference  to  the  second,  tiiat 
the  danger  of  losing  the  whole  estate  by  a  sale  for  arrears  of  revenue,  and  the  limit- 
ted  and  encumbered  resources  of  the  widow,  which  together  were  held  to  justify  the 
widow  in  seeking  relief  by  the  creation  of  the  defendant's  talook,  furnish  grounds  of 
legal  necessity  within  the  contemplation  of  the  law. 

The  plaintiff  alleges  that  Unnopooma,  his  adoptive  mother, 
granted  to  the  defendant  a  Meerasee  talookdaree  poUah  dai^d  13th 
of  Assaurh  B.  S»,  bat  that  he  now  sues  to  set  it  aside  as  invalid 
under  the  Hindti  law. 

The  Principal  Sudder  Ameen  and  the  Judge  have  held  that  the 
transfer  was  valid  under  the  Hindii  law. 

Raikes  J. — The  Judge's  finding  is,  that  the  loan  to  the  widow 
benefited  the  heir,  who  succeeded  her,  by  saving  the  estate,  and  that 
the  lease  is  valid,  as  no  other  resources  are  shown  to  have  been 
available. 

Elberling  in  his  treatise  on  inheritance,  has  collated  all  the 
authorities  on  this  subject,  and  at  page  73,  Section  CLXV,  he  refers 
to  them.     "  The   widow  is  in  her  right  as  wife  entitled  to  enjoy  the 
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property  of  her  deceased  husband,  and  as  heir  is  bound  to  apply  it  for 
his  spiritual  benefit  Geueraily  she  can  not  make  gifts  of  or  sell,  or 
mortgage,  the  property,  because,  after  her  deaths  the  property  is  to 
go  to  the  next  heir  of  her  husband.  When  a  sale  or  mortgage  be- 
comes necessary  for  any  indispensable  duty^  religious  or  secular^  or 
for  her  maintenance,  it  is  valid^  because  duties  must  be  performedj 
and  she  has  a  right  to  her  maintenance  out  of  the  property/' 

Doubtless,  for  obvious  reasons,  the  Hindu  law  could  not  speci- 
fically provide  for  a  case  of  Government  sale ;  but  it  is  not  consistent 
with  Hind6  law  that  the  widow  should  passively  allow  the  estate 
of  her  husband  to  be  swept  away,  when  the  sacrifice  of  a  small  por- 
tion of  it  would  preserve  the  greater  part,  and  the  act  of  sale  or 
mortgage  would  apparently  come  within  the  line  of  seculiar  duty 
imposed  upon  her,  and  render  valid  any  such  alienation  indepen- 
dent of  the  precedent  mismanagement  which  may  have  caused  the 
necessity.  If,  then,  the  alienation  be  in  proportion  to  the  Govern- 
ment demand,  and  the  lender  be  able  to  show  that  he  used  due 
caution  in  ascertaining  the  apparent  truth  of  the  representations 
made  to  him  regarding  the  jeopardy  of  the  estate,  there  seems 
nothing  in  the  spirit  of  the  Hindu  law  to  prevent  the  recognition  of 
his  rights  against  the  successors  to  the  property. 

As  to  the  point  that  the  defendant  was  bound  to  show  that  the 
adverse  seasons,  or  some  inevitable  calamity,  had  exhausted  the  pro- 
perty and  brought  it  to  the  hammer,  as  the  only  Iq^al  ground  en 
which  a  charge  of  this  nature  on  the  property  can  be  made  valid 
under  the  Hindu  law,  J  do  not  find  Uuxt  in  the  precedents  quoted 
firom  any  judicial  ruling  on  the  point ;  nor  do  they  profess  to  give 
the  precise  authority  nnder  the  Hind6  law  which  inculcates  this 
peculiar  doctrine.  I  would  rather  say  that  no  such  general  rule  should 
be  laid  down,  but  that,  when  a  mortgagee  seeks  to  ^aforce  his  lien 
against  property  in  the  hands  of  the  heir  under  circumstances  like 
the  present,  he  must  prove  that  the  representations  which  induced 
him  to  advance  his  money,  disclosed  such  a  state  of  facts  as  showed 
that  the  maintenance  of  the  widow  was  dependent  on  the  preserva- 
tion of  the  estate,  or  that  the  performance  of  some  duty  enjoined 
by  the  Hindti  law  justified  the  alienation. 

For  the  above  reasons  I  decline  to  interfere  with  the  Judge's 
decision,  and  would  reject  this  special  appeal,  with  costs. 
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Lock  J>  said : — *'  A  HindA  widow,  having  the  power  to  adopt, 
but  Bot  having  adopted^  sold  part  'of  the  hereditary  property  to 
obtain  funds  to  pay  the  Government  revenue  due  from  the  estate, 
and  thereby  preserved  it  from  public  sale.  She  afterwards  adopted 
the  plainti£f,  who  now  seeks  to  set  aside  the  above  sale  on  the 
ground  that  his  adoptive  mother,  having,  at  the  time  of  the  sale, 
only  a  life-interest  in  the  property,  had  no  power  to  alienate;  that 
a  sale  by  a  Hindti  widow  is  only  valid  in  cases  of  necessity  pre- 
scribed by  the  Hindti  law  ;  that  the  present  was  not  such  a  necessity 
as  justified  the  alienation. 

The  decision  of  the  Privy  Council,  in  the  case  of  Hunooman 
Persaud  Pandey,  has  materially  altered  the  position  of  a  mortgagee  . 
or  vendee  from  a  HindA  widow.  It  has  relieved  him  from  much 
responsibility,  and  only  requires  him  to  have  acted  in  good  faith, 
and  to  have  been  satisfied  in  the  existence  of  an  immediate  neces- 
sity for  the  money  at  the  time  of  his  transaction  with  the  widow. 
In  the  case  quoted  above,  it  is  urged  that  the  widow  had  adopted 
a  son ;  but  the  mortgagee's  or  vendee's  position  and  responsibility 
do  not  rest  upon  the  position  of  the  widow,  but  on  the  fact  of  a 
necessity  then  existing,  and  on  his  own  good  faith  in  the  transaction. 
The  chief  point,  therefore^  to  be  looked  to,  in  all  those  cases,  ap- 
pears to  be  the  necessity  under  which  the  sale  is  alleged  to  have 
been  made,  and  the  conduct  of  the  purchaser.  The  private  sale 
or  mortgage^  by  a  widow,  of  part  of  an  estate,  to  save  the  remain- 
der Arom  a  revenue  sale  for  arrears  to  Government^  is  an  act  not 
contemplated  by  the  Hindti  law;  but  it  is  admitted  that^  under 
certain  circumstances  the  widow  is  justified  in  making  such  a  sale. 
In  the  present  case  we  find  that  the  Judge  considers  that  a  neces- 
sity which  rendered  the  sale  justifiable  did  exist.  From  the  evidence 
before  him,  he  finds  that  the  late  proprietor  died  in  embarrassed 
circumstances ;  that  plainti£f,  when  he  came  of  age,  was,  owing  to 
his  embarrassed  circumstances,  also  obliged  to  contract  a  loan,  show- 
ing thereby  that  the  resources  of  the  estate  were  insufficient  for 
the  support  of  the  family,  or  had  been  diverted  into  other  channels, 
such  as  the  payment  of  debts.  He  finds  that  the  danger  to  the 
estate  by  Government  sale,  which  was  advertised  to  take  place  on  a 
date  close  at  hand,  was  imminent ;  and  that,  owing  to  this  private 
sale  of  a  pairt  of  the  property,  the  remainder  of  the  estate  was 
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saved,  tho  arrears  of  Government  revenue  having  been  pud  up 
from  the  purchase  money  obtained  from  the  vendee.  There  is 
nothing  illegal  in  this  finding.  I  would  therefore  confirm  the  order 
of  the  Lower  Court,  and  dismiss  the  appeal,  with  costs.'* 

Mr.  Sconce  also  afiirmed  the  Lower  Court's  decision. 

S.  D.  A.  Rep.  for  1859,  p.  421. 


Calcutta,  H.  C.  A.— TAe  lOik  of  Janvmry,  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Jtutice,  and  the 

Hon'ble  Dwarka-nauth  Mitter,  Judge. 

Phool  Chund  Lall  (Defendant)  Appellant, 

versus 

BUGHOO-BUNS  SXJHAYE   (Plaintiff)    Respondent 

In  a  suit  by  reyenionen  to  aet  aside  a  deed  of  sale  by  a  Hind^  widow  oC  put  of  her 
husband's  estate  on  the  ground  that  the  money  which  it  was  neoeesaiy  to  nae  oould 
have  been  raised  by  other  means ;  it  was  held  that  if  the  widow  sold  a  laiger  por- 
tion of  the  estate  than  was  necessary  to  raise  the  amount  which  the  law  anthoriaed 
her.  to  raise^  the  sale  w6nld  not  be  absolutely  Toid  as  against  the  reversioners,  who 
could  only  set  it  aside  by  paying  the  amount  which  the  widow  was  entifeM  to  ndn 
with  interest. 

Held  also  that,  if  a  widow  elects  to  sell  when  it  would  be  more  benefidal  to  mortg^s^ 
the  sale  cannot  be  set  aside  as  against  the  purchaser  if  the  widow  and  the  purchaser 
sue  both  acting  honestly. 

Peacock,  C.  J. — This  is  a  suit  brought  by  the  plaintiff  against 
the  widow  of  Nursing  Suhaye^  deceased,  who  was  a  cousin  of  the 
plaintiff,  the  plaintiff  and  Nursing  Suhaye  being  the  sons  of  two 
brothers.  Nursing  having  died  without  male  issue,  the  plaintiflTs 
claims  under  the  Mit£kshar&  Law  to  be  the  reversionary  heir  of 
Nursing  upon  the  death  of  his  widow,  and  the  suit  is  brought  for 
determination  of  right  of  inheritance  by  setting  aside  several  deeds 
of  sale  by  the  widow  of  various  parts  of  her  deceased  husband's 
estate,  one  of  which  is  the  subject  matter  of  this  appeal. 

If  there  were  any  necessity,  such  as  the  Hindu  Law  warranted, 
for  a  sale  of  part  of  the  property,  and  the  widow  sold  a  larger  por- 
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tion  of  the  estate  than  was  necessary  to  raise  the  amount  which  the 
law  authorized  her  to  raise,  it  appears  to  me  that  the  sale  would  not 
be  absolutely  void  as  against  the  reversioners,  but  that  they  could 
only  set  it  aside  upon  paying  that  amount  which  the  widow  was 
entitled  to  raise  with  interest ;  and  if  the  widow  was  not  authorized 
to  sell  any  part  of  the  estate  because  it  would  have  been  more  bene- 
ficial for  the  reversioners  that  she  should  raise  the  amount  by  mort- 
gage instead  pf  sale,  I  am  of  opinion  that  the  reversioners  could 
not  set  aside  the  deed  of  sale  without  placing  the  purchaser  in  the 
same  position  as  that  in  which  he  would  have  been  if  the  widow 
bad  mortgaged  instead'  of  selling. 

The  widow  takes  a  widow's  estate  by  inheritance  from  her 
husband.  It  is  not  absolute  for  all  purposes,  and  it  is  not  merely 
an  estate  for  life ;  but  she  takes  the  estate  of  her  husband  for  the 
benefit  of  her  deceased  husband,  which  includes  her  own  mainten- 
ance and  the  performance  of  her  religious  duties,  rather  than  for 
the  benefit  of  those  who  may  become  the  heirs  of  her  husband 
upon  her  death.  It  is  unnecessary  in  this  case  to  determine  whether 
in  any  case  a  widow  is  bound  to  mortgage.  My  impression  is,  that 
if  a  widow  elects  to  sell  when  it  would  be  more  beneficial  to  mort- 
gage, the  sale  could  not  be  set  aside  as  against  the  purchaser,  if  the 
widow  and  the  purchaser  are  both  acting  honestly.  It  must  be 
remarked  that  if  a  widow  were  bound  to  mortgage,  the  interest  of 
the  money  raised  by  mortgage  must  be  paid  out  of  the  estate,  and 
thus  the  income  of  the  widow  would  necessarily  be  reduced  for  the 
benefit  of  the  reversionary  heirs. 

The  plaintiff  in  this  case  brought  his  action  in  the  life-time  of 
the  widow,  and  she  was  one  of  the  defendants.  The  death  of  the 
widow  pending  the  suit  could  not  alter  the  nature  and  object  of  the 
suit  itself^  and,  therefore,  we  must  see  what  the  plaintiff  asked  for 
as  against  the  widow  and  the  purchaser. 

It  is  very  unlikely  that  the  plaintiffs,  when  they  commenced  this 
suit,  would  have  been  willing  to  pay  to  the  purchaser  out  of  their  own 
pocket  any  amount  which  the  widow  might  have  been  authorized  to 
raise,  because  even  if  they  did  so,  and  the  deeds  were  set  aside,  they 
would  not  have  been  entitled  to  the  estate  during  the  widow's  life-time, 
and  probably  might  never  have  been  entitled  to  it  at  all ;  for  it  was' 
oikly  in  the  event  of  their  surviving  the  widow  that  they  would  have 
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been  ODiitled  to  the  inheritance.  They  ask  to  determine  the  right 
of  inheritance  by  setting  aside  the  deeds^  and  they  allege  that  those 
deeds  were  improperly  executed,  not  because  there  was  no  necessity 
to  raise  any  money,  but  because  the  money,  which  was  requisite, 
could  have  been  raised  by  other  means. 

If  they  had  asked  to  have  their  own  right  of  inheritance  de- 
clared, they  would  have  been  premature,  because  it  might  happen 
that  they  would  not  survive  the  widow. 

Under  these  circumstances,  it  appears  to  me  that  the  only  ques- 
tion for  the  consideration  of  the  Court  is,  whether  the  deeds  were 
absolutely  void  upon  the  ground  that  the  widow  ought  to  have 
raised  the  money,  which  was  required,  by  other  means  than  by  selling 
a  portion  of  the  estate. 

Now,  it  appears  that,  with  regard  to  the  deed  now  under 
consideration,  a  portion  of  the  purchase  money  was  raised  for  the 
purpose  of  paying  Government  revenue,  a  portion  to  pay  off  a  debt 
incurred  for  the  purpose  of  performing  her  husband's  Skradh^  a 
portion  to  pay  off  a  debt  contracted  to  defray  the  funeral  ceremonies 
of  her  husband,  and  a  portion  to  pay  off 'a  decree  which  had  been 
obtained  against  her  husband.  It  appears  to  me  that  the  widow 
was  not  committing  ivaste  by  selling  a  portion  of  the  estate  to  raise 
those  sums,  and  that  the  purchaser  was  justified  in  advancing  his 
money  upon  the  representations  of  the  widow  that  she  considered 
it  necessary  to  raise  those  monies  by  selling,  instead  of  raising  the 
monies  either  upon  the  security  of  the  estate  by  mortgage  or  in 
any  other  way. 

I  am  of  opinion  that  the  widow  was  not  bound  to  borrow  the 
money  by  mortgaging  the  estate,  and  thus  necessarily  reducing  the 
income  to  which  she  was  entitled  during  her  life-time  for  the  main- 
tenance of  herself  and  her  daughter,  for  the  performance,  if  she 
thought  necessary,  of  pilgrimage,  and  for  other  proper  and  necessary 
religious  duties. 

The  suit  is  not  brought  to  set  aside  the  deeds  upon  putting  the 
purchaser  in  the  same  position  as  that  in  which  he  would  have  been, 
if  he  had  advanced  the  money  upon  a  mortgs^e  of  the  estate  instead 
of  paying  it  to  the  widow  as  the  price  of  his  purchase.  If  the 
decree  of  the  Judge  is  right,  and  the  deeds  are  to  be  absolutely  set 
Aside^  and  the  heirs  are  to  be  entitled  to  take  back  the  estate  from 
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the  purchaser  because  it  has  been  sold  instead  of  being  mortgaged, 
then  the  reversionary  heirs  are  entitled  to  benefit  by  an  honest 
mistake  of  the  widow  ( for  no  fraud  is  imputed  to  her, )  in  consider- 
ing that  it  was  better  to  sell  than  to  mortgage. 

We  think  that  the  decree  of  the  Judge  must  be  set  aside,  and 
the  decree  of  the  Lower  Court  dismissing  the  suit^  must  be  affirmed. 
The  Appellant  will  be  entitled  to  the  costs  of  this  appeal,  and  to 
his  costs  in  the  Lower  Appellate  Court. — W.  R.  VoL  IX,  page  107. 

There  is  no  rule  of  Hindti  law  which  compels  a  widow  alie- 
nating any  portion  of  her  husband's  property  to  have  recourse  to  a 
mortgage,  instead  of  to  a  sale,  to  raise  funds  for  her  maintenance.* 
The  question  whether  she  has  exceeded  her  powers  or  not,  depends 
upon  the  necessities  of  the  case. — Nubo-koomar  Haldar  v.  Bhabo- 
mndaree  Dasaee.—B.  L.  Rep.  Vol.  Ill,  A.  C.  375. 

A,  a  Hindii  widow,  sued  for  possession  of  an  estate^  and  ob- 
tained a  decree  in  her  favor  for  a  share  of  it,  with  a  reservation  that 
she  was  to  have  only  a  life  interest  in  such  share,  without  authority 
to  sell  any  portion  of  it ;  the  remainder  of  her  claim  being  dismissed, 
she  had  to  pay  costs  on  that  portion.  A,  wanting  money  partly  for 
the  purpose  of  paying  these  costs,  and  partly  for  her  own  use,  sold 
the  share  to  B.  B,  never  got  possession  of  the  share,  and  sued  C, 
and  D,  A's  heirs,  for  the  return  of  the  purchase-money,  understand- 
ing that  A,  was  not  empowered  to  sell  the  estate.  The  Court  held, 
that  the  necessity  of  borrowing  money  on  the  part  of  A,  was  made 
oat  only  so  far  as  the  costs  of  the  former  suit  and  a  sum  for  her 
maintenance ;  and  that  as  she  borrowed  a  larger  sum  than  was  re- 
paired, the  sale  was  invalid,  and  the  purchase-money  became  a  debt 
due  finom  A ;  but  they  considered  B's  claim  to  be  good  against  C  and 
B,  only  for  that  portion  of  the  debt  incurred  by  A,  for  the  benefit 
of  the  estate  and  for  her  own  maintenance,  and  decreed  such  portion 
accordingly  with  interest — Muaavmimat  Wuzeerun  v.  Ragobind 
Roe  and  another.— S.  D.  A.  Decis.  for  1846,  p.  46.— MorL  Dig. 
N.  S.  VoL  I,  pp.  180  &  181. 

Sale  by  a  Hindti  widow  of  her  husband's  estate^  under  legal 
necessity,  cannot  be  set  aside  upon  payment  of  the  amount  which 
it  was  necessary  for  the  widow  to  raise,  or  in  the  proportion  which 


*  See  however  the  Ddyorbhdsfa, 
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that  Bum  bears  to  the  amount  for  which  the  estate  was  sold. — Sugee- 
run  Begvm  v.  Jvddoo-buns  Svhaye  and  others.— S.  W.  R.  Vol.  ES, 
page  284. 

Calcutta,  S.  D.  A.— The  Ut  of  February  1826. 
Bah-chanjder  Sabha  vfrsua  Gaitga-gobind  Banebjea. 

Qanga-gobind  Banerjea  sued  to  recover  possession  of  his  deceas- 
ed brother's  estate,  7  annas  of  which  were  sold,  and  9  annas  were 
made  over  in  gift  by  the  deceased's  widow.  The  Zilla  Judge  finding 
from  the  Vyavasthd  submitted  by  the  pandit,  that  the  Bale,  made  bj 
the  widow,  of  a  7  anna  share  of  her  late  husband's  estate  was  valid, 
but  that  the  gift  of  the  9  anna  share  was  illegal,  passed  a  decree 
awarding  to  the  plaintiff  possession  of  the  9  anna  portion,  which 
defendant  Ram-chander  was  directed  to  relinquish.  This  decree 
was  affirmed  by  the  Provincial  Court  The  Sudder  Court  held  that 
the  widow  of  a  HindA,  who  died  without  issue^  has  the  power  of 
making  a  gift  of  a  portion  ( from  one  to  three  sixteenths )  of  her 
late  husband's  property  for  his  spiritual  benefit;  but  such  not  ap- 
pearing to  the  Court  to  have  been  the  object  of  the  gift  in  the  pre- 
sent  instance,  the  claim  of  the  donee  was  disallowed,  and  the  Lower 
Court's  judgment  was  affirmed. 

The  principal  part  of  the  Vyavasthd,  given  in  the  above  case  and 
according  to  which  the  case  was  decided,  is  as  follows : — "  A  widow 
having  succeeded  to  the  property  of  her  deceased  husband  has  the 
power  of  alienating  by  sale  so  mv/ih  of  such  property  (and  no 
more )  as  may  be  necessary  for  the  payment  of  debts  contracted  by 
him,  for  her  own  subsistence,  for  the  support  of  her  husband's  fami- 
ly, and  for  the  performance  of  his  exequial  rites.  She  may  likewise 
make  a  gift  proportioned  to  the  extent  of  her  late  husband's  pro- 
perty for  the  benefit  of  his  soul.  And  if  these  objects  (viz.,  pay- 
ment of  debts^  expenses  of  Srddha,  &c.,)  cannot  be  effected  with- 
out the  sale  of  all  the  property  she  has  the  power  of  disposing  of  the 
whole  of  it  But  she  is  not  permitted  to  alienate  by  (gift  or)  sale 
the  whole  or  even  a  part  of  the  property  solely  at  the  suggestion  of 
her  own  will  or  pleasure,— S.  D.  A.  Rep.  Vol.  IV,  p.  117  (New  Ed,) 
page  147. 
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Calcutta,  H.  C.  A.— The  2m  of  September  1869. 

Present : 

The  Hon'ble  W.  Markby  and  F.  A.  Glover,  Judges. 

TawnebChtjBN  Gangooly  and  others,  (  Plain tiflfe)  Appellants, 

verstis 
Watson  &  Co.  ( Defendants )  Respondents. 

Whera  a  widow,  who  is  under  age,  is  properly  repreeented  in  a  suit,  the  matter  stands 
preoisely  as  if  ahe  were  of  age  and  acted  on  her  own  behalf :  and  as  representatiye 
of  the  entire  estate,  involving  the  interests  of  her  deceased  husband  and  her  minor 
son,  she  has  the  same  control  with  respect  to  compromise  as  she  has  with  respect  to 
the  assertion  of  tights  and  appeal  against  an  adverse  decision.* 

Markby,  J. — This  was  a  suit  brought  to  recover  possession  of 
a  share  of  two.  zemindaries  called  Pergunnah  Bogree  and  Turuf 
Behala,  under  the  following  circumstances : — 

These  zemindaries  belonged  to  a  family  of  Mookerjees.  At 
some  time  prior  to  the  year  1243,  that  family  consisted  of  three 
brothers  and  three  sisters,  and  on  a  partition  the  Bogree  Pergunnah 
became  vested  in  two  of  the  brothers,  Shumboo  Chunder  and  Ram 
Narain,  jointly,  in  equal  shares,  while  Turuf  Behala  became  vested 
in  Shib  Chunder  alone.  Shumboo  Chunder  died  leaving  a  widow 
and  several  children,  namely,  Juggut  Chunder,  Pran  Chunder, 
Mohesh  Chunder,  Hurish  Chunder,  Kalee  Chunder,  and  Sreeman 
Chunder.  Pran  Chunder  died  in  1247,  leaving  a  widow,  Brohmo 
Moyee,  and  a  daughter  Dukhina  who  married  the  plaintiff  Tarinee 
Chum  Gangoolee,  and  by  him  had  two  sons  Chinta  Monee  and 
Oma  Monee.  Oma  Monee  is  dead  and  is  represented  by  his  father 
Tarinee  Chum.  Chinta  Monee  and  Tarinee  Chum  are  plaintiffs  in 
this  suit ;  and  it  is  not  disputed  that  by  inheritance  a  2  annas  18 
gundas  1  cowree  1  krant  share  in  the  two  zamindaries  is  vested  in 
these  two  plaintiffs. 

In  the  year  1246,  the  creditors  under  the  decree  obtained  up- 
on the  loan  to  Ram  Narain,  attached  and  sold  Ram  Narain's  share 
of  the  Bogree  Peigunnah  zemindaree,  and  the  creditors  themselves, 
amongst  whom  one  was  Pran  Chunder,  the  father  of  Dukhina, 
became  the  purchasers  of  the  property  at  the  auction  sale. 

*  The  abors  abstract  is  not  perfectly  correct :  see  the  main  decision. 
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In  the  year  1255  the  purchasers  at  the  execution  sale  brought 
a  suit  in  the  Mofussil  against  Messrs.  Watsons  and  other  persons, 
the  object  of  which  was  to  get  rid  of  the  putnee  pottah  granted  by 
Bam  Narain  to  Watsons  and  others  on  the  ground  that  they  were 
collusive  transactions  intended  to  defraud  creditors  and  to  get  pos- 
session of  the  property. 

The  Principal  Sudder  Ameen  (Mr.  Mackay)  who  heard  the 
suit,  gave  the  plaintiffs  a  decree  for  possession  of  8  annas  of  Bogree 
Pergunnah,  declaring  the  pottahs  to  be  invalid. 

Messrs.  Watsons  appealed,  and  on  the  27th  Assar  1257  ( 10th 
July  1850)  a  compromise  was  entered  into  by  Robert  Watson  for 
himself  and  as  representing  the  estate  of  John  Watson  who  had 
died  during  this  litigation.  The  compromise  is  contained  in  two 
documents  in  the  form  of  pottah  and  kubooletit.  The  pottah  is 
granted  by  Juggut  Chunder^  Mohesh  Chunder,  and  Sreeman  Chun- 
der  on  their  own  behalf;  by  Juggut  Chunder  and  Mohesh  Ohunder 
*'  as  guardians  on  behalf  of  Kalee  Chunder  Mookerjee,  deceased,  and 
Sreemutty  Dukhina  Debee/'  she  being  then  a  minor ;  by  Mohesh 
Chunder  as  agent  on  behalf  of  the  minor  sons  of  his  brother  Hurrish 
Chunder;  and  by  Sreemutty  Soudaminee  Debee,  the  mother  of 
Kalee  Chunder.  The  corresponding  kubooleut  is  executed  by  Bo- 
bert  Watson  "  for  self  and  as  Administrator  of  John  Watson.*' 

The  plaintiffs,  Tarinee  Chum  and  Chinta  Monee,  prior  to  this 
suit  granted  a  pvinee  taXook  of  all  their  share  in  the  two  Zeminda- 
ries  to  Luchmee-put  Sing  Roy,  who  joins  in  this  as  plaintiff. 

It  is  admitted  that  by  her  subsequent  acts  Dukhina  Debee  so 
far  recognized  this  conveyance  as  to  make  it  binding  on  herself,  but 
it  is  contended  that  it  has  no  operation  whatever  upon  the  interests 
of  Tarinee  Churn  and  Chinta  Monee  whose  interests  cannot  be 
alienated  by  the  acts  of  the  widow  except  under  special  circums- 
tances of  necessity,  which  here  do  not  exist. 

The  argument  is  good  if  the  view  of  the  facts  be  correct,  but 
we  think  the  view  is  not  correct.  A  great  deal  will  depend  on 
whether  or  no  Dukhina  Debee  was  properly  represented  in  the  suit 
before  the  Principal  Sudder  Ameen.  If,  as  we  think,  we  ought  now 
to  presume,  she  was  properly  represented,  then  we  think  the  matter 
stands  precisely  as  if  Dukhina  Debee  had  been  of  age  and  had  acted 
on  her  own  behalf,  and  we  think  it  would  be  a  wholly  erroneous 
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view  of  the  transaction  to  look  upon  it  simply  as  an  alienation  by 
her  of  an  interest  of  which  she  was  in  possession.  We  consider  that 
both  before  and  after  the  decree  in  the  Principal  Sudder  Ameen's 
Court,  she,  and  therefore  those  who  represented  her,  had  full  power 
to  compromise  the  suit. 

If  she  had  chosen  never  to  assert  her  right,  her  children  would 
have  been  barred  by  the  statute  of  limitations  (9  Weekly  Reporter, 
6U5,  F.  B.),  surely  then  she  could  enter  into  a  compromise  before 
suit  brought  If  the  decision  of  the  Principal  Sudder  Ameen  had 
been  adverse,  and  Dukhina  had  not  appealed,  the  decision  would 
have  been  binding  on  her  children  ( 9  Moore's  Indian  Appeals,  page 
404).*  Surely  she  could  then  have  compromised.  If  the  decision 
of  the  Principal  Sudder  Ameen  had  been  reversed  by  the  Sudder 
Court  and  she  had  not  then  appealed  to  the  Privy  Council,  her 
children  would  have  been  equally  bound,  and  in  that  case  also  she 
could  clearly  have  compromised.  It  seems  to  us  much  more  reason- 
able to  hold  that  as  representative  of  the  entire  estate  in  the  litiga- 
tion, she  has  the  same  control  with  respect  to  compromise  as  she  has 
with  respect  to  the  assertion  of  rights  and  with  respect  to  appeal 
against  an  adverse  decision. 

But  even  were  we  to  suppose  the  compromise  to  be  invalid, 
and  that  the  Principal  Sudder  Ameen's  decree  stands,  the  decision 
of  the  Full  Bench  in  9  Weekly  Reporter  decides  that  no  new  cause 
of  action  accrues  to  the  heir  after  the  death  of  the  widow  :  the  only 
cause  of  action  which  ever  existed  has  been  asserted  by  the  widow, 
and  she  obtained  a  decree  thereon.  The  plaintiffs  Tarinee  Chum 
and  Chinta  Monee  could  therefore,  at  most,  be  entitled  to  execute 
that  decree.  This  is  not  what  they  are  now  attempting  to  do ;  nor 
could  they  do  so,  for  the  same  decision  demonstrates  that  they 
would  be  barred  here  also. 

Again,  suppose  that  Dukhina  was  not  properly  represented  in 
the  litigation  in  the  Court  of  the  Principal  Sudder  Ameen.  Those 
proceedings  must  then,  so  far  as  the  present  plaintiffs  are  concerned, 
be  wiped  altogether  out  of  consideration,  and  bow  does  the  matter 
tftand  1— Precisely  as  the  matter  stood  in  the  case  before  the  Full 
Bench.    The  plaintiffs  are  heirs  after  a  widow  who  had  not  asserted 

*  The  AdYOcate-GkiiQml  V8,  BMiee  Sumomoyee,  1  W.  B.,  14. 
Vol.  II.  42 
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her  rights.  More  than  12  years  have  elapse^  since  their  cause  of 
action  accrued,  and  they  are  therefore  barred— S.  W.  R.  Vol  XII, 
c.  r.  p.  413. 

A  compromise  by  which  a  Hind^  widow  gives  up  all  her  rights 
in  her  husband's  estate,  reserving  only  a  life-interesi  in  a  part  of  it^ 
cannot  but  be  regarded  as  an  alienation,  and  is  not  binding  against 
reversioners. — Muaaummat  Indro  Kooer  and  others  v.  Shaik  BurhU 
and  others.— S.  W.  E.  Vol.  XIV,  p.  146. 

A  reversioner  is  not  bound  by  any  compromise  effected  by  the 
widow,  and,  therefore,  limitation  will  not  run  against  him  from  the 
date  of  the  compromise,  but  of  the  death  of  the  widow. 

Calcutta  High  Court  Decis.  for  1862,  p.  477. 


Champerty — Alienation  by  a  Hind/A  Widow, 

A  Hindti  widow  as  the  heiress  of  her  husband  sued  his  four 
surviving  brothers,  who  retained  the  enjoyment  of  the  whole  joint 
estate,  for  the  recovery  oi  her  share.  While  the  suit  was  pending,  on 
the  24th  April  1859,  she  entered  into  an  agreement  with  the  defen- 
dant G.,  by  which,  after  reciting  the  nature  of  her  claim,  and  stating 
that  she  was  too  poor  to  prosecute  it,  she  assigned  to  him  all  she 
might  be  entitled  to  receive  from  the  joint-estate  in  right  of  her 
deceased  husband,  together  with  all  interest  and  accumulations 
thereon,  and  all  advantage  to  be  derived  from  the  suit  about  to  be 
instituted  by  the  defendant  G.,  and  she  appointed  him  her  attorney 
to  institute  and  carry  on  any  suit  in  her  name  for  recovering  her 
tight  and  share  in  the  property:  it  being  agreed  that  he  should 
retain  one  moiety  of  what  might  be  recovered  absolutely  for  his  own 
benefit  as  remuneration,  and  out  of  the  other  moiety  should  repay 
himself  such  sums  as  he  might  from  time  to  time  have  advanced  or 
paid  for  her  maintenance,  with  interest  at  12  per  cent,  per  annum, 
and  also  all  such  sums  and  costs  as  he  might  from  time  to  time 
have  advanced  or  been  put  to  in  carrying  on  the  suits  with  12  per 
cent,  per  annum,  and  should  pay  over  the  residue  to  the  widow  her- 
self.   Subsequently  that  suit  was  withdrawn. 
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In  May  1859,  the  widow,  by  G.,  filed  a  fresh  bill  against  her 
husband's  surviving  brothers  for  recovery  of  her  husband's  share  in 
the  estate  together  with  accumulations ;  and  in  August  1861^  obtain- 
ed a  decree  for  a  large  sum  of  money  out  of  the  joint  estate^ — ''the 
whole  to  be  enjoyed  by  her  as  a  Hind6  widow  in  the  manner  pres- 
cribed by  Hindfi  law."  By  a  deed  dated  November  14th  1860,  O. 
assigned  his  interest  under  the  assignment  of  April  1859,  to  H.  S. 
the  defendant. 

In  a  suit  brought  on  the  22nd  February  1866,  by  the  reversion- 
ary heirs  of  the  husband  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Hooghly  against  the  widow,  G.,  and  H.  S.,  the  last  one  of 
whom  alone  resided  in  Calcutta ;  which  suit  was  on  the  23rd  of  April 
1866,  removed  into  the  High  Court,  on  the  application  of  G.,  and 
H.  S. ;  it  was  prayed  that  the  agreement  of  April  1859,  and  all  sub- 
assignments  that  might  have  been  made  be  set  &side  as  void,  and 
that  the  money  should  be  paid  into  Court  and  kept  there  during  the 
life  of  the  widow  defendant  for  the  benefit  of  the  reversionary  heirs 
and  in  order  to  prevent  waste. 

Eeldy  in  appeal,  by  Peacock,  C.  J.,  and  Macpherson,  J. — That 
the  suit  could  be  maintained  for  the  relief  sought,  and  for  the  pro- 
tection of  the  property. 

That  the  deed  of  the  4th  April  1859,  so  far  as  it  relates  to  the 
moiety  of  the  property  assigned  to  the  defendant  0.,  absolutely,  was 
not  binding  on  the  plaintiffs  or  on  the  persons  who  upon  the  death 
of  the  widow  may  succeed  to  the  property  of  her  deceased  husband. 
Thbugh  not  void  on  the  ground  of  champerty  it  was  an  unconscion- 
able bargain,  and  a  speculative,  if  not  a  gambling,  contract,  and  there 
W&8  no  necessity  for  such  an  alienation  by  the  widow.  But  so  far 
as  regards  the  assignment  of  the  moiety  as  security  for  the  advances 
and  expenses  which  G.,  or  his  assigns  might  reasonably  and  properly 
make  or  incur  for  the  maintenance  of  the  widow  for  carrying  on  the 
necessary  proceedings  to  enforce  her  rights,  with  12  per  cent,  in- 
terest on  such  advances,  it  is  not  void,  but  created  a  charge  upon 
that  moiety  which  was  binding  upon  the  reversionary  heirs  of  the 
husband  to  the  extent  of  such  advances  and  expenses.  There  was 
legal  necessity  for  such  charge  and  it  affected  the  moiety  both  of 
principal  and  accumulations. 
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Heldy  by  Macpherson,  J. — That  accumulations  are  not  the  same 
as  income,  and  cannot  be  dealt  with  by  a  Hindd  widow  as  such ; 
they  should  be  treated  in  the  same  way  as  the  corpus  of  the  estata 

The  agreement  of  April  1859  was  void  by  English  law  as  being 
a  mere  gambling  transaction,  and  contrary  to  public  policy  and  il- 
legal.— Oroae  and  another  (Defendants)  v.  Amirtormoyi  Dasi 
(Plaintiff).— B.  L.  Rep.  Vol  IV,  o.  c,  p.  1. 


Pbivy  Covsciu—The  10th  of  July  1840. 

[  Present : 
Lord  Brougham,  Mn  Justice  Bosanquet,  Sir  H.  Jenner,  Dr.  Lushington, 
and  Sir  E.  H.  East. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal 

Eeebut  Sino,  veraua  Eoolahul  Sino,  and  others. 

A  childleBs  widow  Ranee  has  no  power  to  alienate  her  deceased  huaband's  property  m 
againat  his  collateral  heirs  by  a  wutteeyut'-namah  or  deed  of  gift. 

Dr.  Lushington. — ^This  appeal  is  preferred  against  three  decrees 
of  the  Court  of  Sudder  Adawlut,  bearing  date  the  19th  of  January 
1825,  confirming  three  decrees,  made  by  the  Provincial  Court  of 
Patna  on  the  19th  of  February  1823.  The  property  involved  in 
these  suits  appears  to  be  very  considerable,  and  on  the  death  of  the 
last  possessor,  the  Ranee,  the  widow  of  Juswant  Sing,  became  the 
subject  of  litigation,  and  gave  rise  to  the  three  suits  already  men- 
tioned. 

It  is  not  necessary  to  enter  into  the  particulars  of  these  suits 
farther  than  to  say  that  the  respondents  claimed  in  various  propor- 
tions the  whole  property  as  heirs  of  the  Rajah  last  in  possession. 
The  present  appellantj  Eeerut  Sing,  claims  this  Zemindary  upon 
several  grounds  :  firaty  by  virtue  of  a  wasaeeyut-^aTiiah  or  deed  from 
the  Ranee,  the  widow  of  the  Rajah  Juswant  Sing,  the  last  proprietorj 
who  died  in  possession  of  the  property.  This  deed  bears  date  the 
6th  of  July  1813,   the   Ranee  having  died  herself  on  the  26th 
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of  October  1818.  Secondly,  the  Appellant  alleges  himself  to  be  a 
relation  of  the  late  Rajah,  though  not,  as  was  admitted  at  the  bar, 
the  nearest  relative.  Thirdly,  he  claims  as  in  possession,  denying 
that  the  respondents^  the  plaintiffs  in  the  Court  below,  have  made 
out  their  titl&  Both  Courts  have  pronounced  against  his  claim,  and 
m  favor  of  the  respondents. 

It  may  be  expedient  in  the  first  instance  to  examine  his  title 
under  the  alleged  deed ;  because,  if  the  deed  were  validly  executed 
by  a  person  having  legal  authority  so  to  dispose  of  the  property,  all 
other  questions  would  be  unnecessary ;  and  in  considering  the  title 
preferred  under  the  deed,  the  power  of  the  Ranee  so  to  dispose  of 
the  property  is  obviously  the  first  consideration ;  for  if  that  question 
be  determined  in  the  negative,  none  can  arise  as  to  the  execution. 

Then^  as  to  the  power  of  the  Banee  to  dispose  of  the  property, 
assuming  Eeerut  Sing  to  be  a  near  relation  of  her  deceased  husband ; 
this  question  was  put  by  the  Court  to  the  pundits,  and  answered 
decidedly  in  the  negative  ;  that  will  appear  by  the  reference  to  the 
Appendix,  folio  212. 

There  does  not  appear,  to  be  the  least  reason  to  doubt  that  this 
answer  is  a  true  exposition  of  the  law  which  must  govern  the  claims 
of  all  parties  to  the  property.  It  is  in  comformity  with  the  law,  as 
laid  down  and  acted  upon  in  former  cases. 

This  doctrine,  too,  is  recognized  by  the  Judge  of  the  Provincial 
Court,  Appendix,  page  225,  and  also  in  his  judgment  of  the  19th  of 
February  1823 ;  and  this  decree  is  affirmed  by  the  Judge  of  the 
Sadder  Dewanny  Adawlut,  on  the  19th  of  January  1825,  but  with- 
out stating  the  law  particularly. 

As  we  are  all  of  opinion  that  the  law  has  been  correctly  laid' 
down,  and  that  the  Banee  had  no  power  to  execute  a  deed  of  this 
tenor,  all  the  title  on  behalf  of  the  appellant,  as  founded  on  this  deed, 
necessarily  falls  to  the  ground ;  and  in  this  view  all  questions  as 
to  the  execution  of  the  deed  require  no  consideration.  But  as  a  title,, 
on  the  footing  of  possession,  has  been  set  up,  we  have  not  deemed 
it  right  wholly  to  pass  by  the  question  of  execution. 

Keerut  Sing  had  been  the  Mookhtar  or  general  Attorney  of  the 
deceased  Ranee,  and  employed  confidentially  by  her. 

We  think  that  there  is  no  sufficient  ground  for  holding  that  the: 
appellant  was  a  bona  fide  possessor  by  reason  of  this  deed. 
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Under  these  circumstaDces,  we  intend  to  affirm  the  decrees  of 
the  Court  below.  There  are,  in  point  of  fact,  it  may  be  said,  three 
decrees  of  the  inferior  Court  and  three  decrees  of  the  superior 
Court ;  for  all  the  suits  seem  to  have  been  considered  as  one  com- 
bined suit.  Their  Lordships  think  it  right  not  only  to  affirm  these 
decrees  appealed  from,  but  also  with  costs.  They  do  not  think  it 
necessary  to  enter  more  particularly  into  the  evidence,  inasmuch  as 
they  affirm  these  decrees ;  but  they  are  of  opinion,  looking  at  all 
the  circumstances  attending  the  taking  possession  of  this  property, 
and  the  manner  in  which  the  deed  is  alleged  to  have  been  obtained, 
that  it  is  their  duty  to  affirm  the  decrees  with  costs,  and  to  discou- 
rage such  attempts  to  take  property  from  the  right  heirs  by  doubtful 
deeds  of  gift,  and  erroneous  assertions  of  heirship.  ^ 

Decrees  affirmed  with  costs.  Sutherland's  Privy  Council;  Judg- 
ments, pp.  96 — 98.    Moor.  Ind.  app.  Vol.  II,  p.  331. 

Suit  to  declare  invalid  certain  alienations  ot  her  husband's  estate 
made  by  a  Hindti  widow,  decreed  by  the  lower  Court,  and  decree 
affirmed  in  appeal  on  the  merits  of  the  case,  there  being  no  proof  on 
the  record  to  show  that  the  alienation  was  made  on  account  of  the 
debts  due  by  the  widow^s  husband  or  for  any  other  purpose  sanc- 
tioned by  HindA  law. — Ooberdhun  Singh  v.  Sheo  Swaker  Singh, — 
S.  D.  A.  Decis.  for  1857,  p.  401. 

Held,  that  no  legal  necessity  was  made  out  to  admit  of  the  child- 
less Hindti  widow  in  this  case  creating  a  putThee  tcdook  and  appro- 
priating the  premium  derived  from  assigning,  in  putnee,  the  property, 
in  which  she  had  but  a  restricted  life  interest. — Mr.  R  Larmour, 
Manager  of  the  Bengal  Indigo  Company  v.  MtLSswrnmat  Tripoara 
Soonderee  Daesee  and  others. — S.  D.  A.  Decis.  for  1859,  p.  667. 

The  burden  of  proving  property  (the  subject  of  a  gift  by  a 
Hindti  widow)  to  be  stri-dhun  rests  with  those  claiming  under  her. 
A  deed  of  alienation  by  a  childless  Hindti  widow  of  her  late 
husband's  property  is  not  good  against  any  one^  unless  made  either 
with  the  consent  of  the  immediate  heirs,  or  under  one  of  those  exi- 
gencies which  give  a  widow  a  power  of  sale. — Sreem/uUy  Chunder 
Monee  Dossee  v.  Joy-hiaaen  Sircar, — S.  W.  R.  Vok  1^  p,  107. 
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Salea  of  property  made  by  her  for  the  payment  of  a  Hindti 
"widow's  debts  either  arising  fron  litigation  or  other  cause,  or  for  the 
payment  of  the  Government  revenue,  unless  in  this  latter  case  the 
necessity  for  the  estate  arise  from  draughty  or  other  such  cavse,  are 
invalid  under  Hindd  law,  and  especially  in  oases  in  which  the  widow 
has  an  ample  maintenance. — Hufeez-un-neaaa  Begum  v.  Radha 
Binode  Miiser.^ — S.  D.  A.  Bep.  for  1856,  p.  595. 

A  sale  made  by  a  widow  to  the  prejudice  of  a  son  adopted  by 
her  under  her  late  husband's  authority  is  invalid,  unless  made  under 
circumstances  of  inevitable  necessity,  even  should  the  sale  be  made 
previously  to  the  adoption. — Ranee  KUKen-munee  v.  Rajah  Oodwunt 
Singh  and  another.— SeL  S.  D.  A.  Rep.  Vol.  Ill,  p.  228. 


Calcutta,  H.  C.—The  ISth  of  February  1867. 

Present. 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo-n^th  Pundit,  Judges. 

Eaj  CHUNPEit  De9  Bjswas  (Plaintiflf)  Appellant, 

versus 

Sheeshoo  Bam  Deb  and  others  (Defendants)  Bespondents. 

AooordiDg  to  Hindu  Law,  the  Srddh  of  a  mother  is  not  a  legal  neceeaity,  as  that  of  the 
father  is,  to  juaUly  a  sale  by  a  daughter  to  the  prejudice  of  the  daughter's  son. 

Pundit  J*. — The  special  appellant  represents  the  rights  of  a 
daughter's  son. 

The  special  Appellant  further  argues  that,  of  the  three  neces- 
sities for  sale  by  the  daughter  pleaded  by  the  defendaAt,  and  founded 
by  the  lower  Appellate  Court  in  his  favor  as  proved,  one,  viz.,  the 
Srddh  of  the  mother  is  not  a  legal  necessity,  as  that  of  the  father 
is,  to  justify  the  sale  by  the  daughter  to  the  prejudice  of  the 
daughter's  son. 

*  This  case  is  given  in  txUnto  in  the  Vyavasihd  Jhtrpana  ( 2nd  Ed. )  p.  78. 
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We  agree  with  the  lower  Appellate  Court  in  its  view  of  the 
Hindti  Law.  Accordingly  we  reject  the  Special  Appeal.* — S.  W. 
Rep.  Vol.  VII,  p.  146. 

Calcutta,  H.  C.—The  2nd  of  December  1864. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson,  Puisne  Judges. 

HuBO  MOHUN  AUDHIKABEE  (Plaintiff)  Appellant, 

versus 

Sbeb  huttt  Auluck  Monee  Dossee  and  others,  (Defendants) 

Respondents. 

A  pilgrimage  io  Beoues  is  not  a  legal  neoeauty  to  justify  a  sale  by  a  Hindii  widoir. 

In  this  suit  a  sale  by  a  Hindu  widow  has  been  set  aside  by  the 
lower  Appellate  Court  as  made  without  legal  necessity.  It  is  said 
on  special  appeal  that  that  necessity  is  appsraat  on  the  face  of  the 
deed  of  sale,  and,  on  the  Judge's  judgment;  the  alleged  neceasity 
was  the  widow's  maintenance,  and  to  enable  her  to  go  to  Benares. 
The  Judge  finds  that  the  proceeds  of  the  estate  were  sufficient  for 
purposes  of  maintenance,  and  that  there  was  no  necessity  for  any 
pilgrimage  to  Benares.  We  quite  agree  with  him,  and  dismiss  this 
appeal  with  costs.— ^S.  W.  Rep.  Vol.  I,  c.  r.  p.  252. 


Calcutta,  H.  C.—The  29ih  of  August  1864. 

The  Hon'ble  Shumbhoo-nath  Pundit  and  G,  Campbell,  Puisne 

Judges. 

Kabtice  Chundeb  CHUCEEBBtTTTT,  (Defendant^)  Appellant, 

versus 
GoiJB  MOHUK  itoY,  (Plaintiff,)  Respondent. 

A  Hindd  widow  cannot  endow  an  idol  with  her  husband's  property  or  a  portion  thereof 
to  the  detriment  of  the  reyendoners. 

*  Here  by  the  word '  mother'  is  meant  not  the  late  owner's  mother,  bat  his  daughter  s 
mother,  whose  trddk  expenses  also  ought  to  bo  defrayed  from  her  husband's  estate,  as  he 
himself  was  bound  to  perform  her  trddh  in  the  event  of  her  dying  bd!ore  him  without  a 
son. 
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In  ibii  eaile  the  queetioil  is  whether  a  widow  can  endow  an  idol 
irifch  Het  hti^band's  propertji  or  $k  portioil  thereof,  to  the  detriment 
of  the  reversroners.  Appellant,  claiihiDg  to  hold  the  property  as 
custodian  of  the  Idol^  contends  that  such  a  'dedication  is  for  the 
beoeflt  of  tUe  deceased  husband's  sdnl,  and  therefore  valid  under 
Einid  law.  Bnfc  we  Chink  that  even  under  the  Hindti  Text  Books 
ke  has  fiftiled  to  show  any  sufficient  authority  for  his  contention. 
He  refers  to  Shama-cKilirn's  h6o\L,  page  61,  where  we  find  a  quotation 
to.Uiifil  effset :  ''  For  thfe  pttr|K>8e  of  faisibg  her  husband  to  a  region 
of  btis^^  a  wife  may  give  awa^  property  left  by  him."  But  in 
laother  passage,  qudted  in  tUe  main  t^xt  of  the  same  page,  we  find 
^' great  benefit  is  done  to  a  departed  soul  by  paying  his  debts,  by 
bestowing  his  daughter  in  marriage,  and  supporting  his  family :  in- 
deed if  these  duties  be  neglected,  he  is  doomed  to  hell."  Nothing 
18  Mid  of  auch  a  duty  as  endowing  an  Idol :  from  this  we  rather 
galher  that  the  falfilment  of  the  moral  and  religious  duties  of  the  . 
de<iea8ed  at^  tlios^  by  wbicli  he  is  to  be  raised*  to  bliss,  not  a  dedica- 
tion by  tlie  widow  of  the  natitre  of  that  under  which  the  special 
apjpeUant  clainis,  which,  under  any  circumstaiices,  could,  only  be  sup- 
jos^dto condu^  to  the  spiritual  benefit  of  the  widow  herself,*  (who 
mfide  the  gift  without  her  husband's  conis^nt).  We  dismiss  the 
appeal  with'  cdbts.— S.  W.  R.  Vol.  I,  a  r.  p.  48. 


CaijCUTTA,  S.  D.  a.— The  oth  of  September,  1842. 

BuNGSEE  Dhur  Hajra,  Appellant, 

veraiis 
Thakoob  Ptrag  Singh,  Respondent. 

A  Hind6  fetn&le  in  pOMession  of  properby  inherited  from  her  husband,  in  which  8h«  hid 
aiifti>iDlireBt,'  eonhaeied  debts  entirely  personal,  and  for  purposes  of  her  own.  ffeld 
that  her  husband's  heirs,  on  whom  the  estate  devolved  at  heir  death,  are  not  respon- 
sible for  her  debts,  which  can  be  recovered,  not  from  the  property  left  by  her  hus- 
band^ but  only  from'  her  separaibe  property. 

The  Plaint  set  forth  that  Mus^ummat  Ruttun  Eoomaree  Thako- 
rain,  Zemindar  of  Turuf  Unw%r):JE)^}[gji|^4ah  Bandra,  borrowed  from 
the  plaintiff  a  sam  of  376  RuK^a^rf^nr/^xecuoion  of  a  bond,  but  died 
*  See,  howeter,  once,'  p.  80ran<I  the  Main  Book. 

Vol.  II.  4S 
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before  repayment  Aft^r  her  death,  her  property  devolved  in  suc- 
cession to-  Sooruj-narain  Singh  and  the  respondent  The  debt  not 
having  been  repaid,  the  plaintiff  sues  the  latter,  who  is  now  in 
possession  of  the  estate. 

The  defendant  replied,  that  his  grandfather^  Oopal  Singh 
Thakoor,  had  two  sons,  viz.,  Chander-mohun  Singh  and  Soornj*naraia 
Singh,  the  father  of  the  defendant.  Chunder-mohun,  as  the  eldest 
son,  inherited  his  father^s  estate,  and,  dying  childless,  was  succeeded 
by  his  brother,  Sooruj-narain.  Mussummat  Buttun  Koomaree  ThaluH 
rain,  the  widow  of  Chunder-mohun,  brought  an  action  against  Sooroj- 
narain  for  recovery  of  the  estate  left  by  her  husband.  A  deciee 
was  passed  which  awarded  to  her  possession  of  the  property  daring 
her  life-time,  but  without  power  to  alienate  it ;  and  further  provided, 
that  on  her  death  the  estate  should  devolve  on  Sooruj-narain.  On 
obtaining  possession,  Buttun  EoomareQ  made  various  attempts  to 
»  alienate  portions  of  the  property.  On  this,  the  defendant's  father 
presented  a  petition  to  the  Judge  of  the  Civil  Court  of  Jungle  Me- 
hals,  stating  the  fact,  and  praying  that  measures  might  be  taken  to 
protect  his  interests.  This  took  place  in  1243,  two  years  before  the 
date  of  the  bond  under  which  the  plaintiff  sues.  A  proclamation 
was  issued  strictly  prohibiting  any  alienation  of  the  property,  except 
for  payment  of  arrears  of  Qovernment  revenue.  The  plaintiff  there- 
fore can  have  no  claims  against  the  property  in  which  Mussommat 
Buttun  Koomaree  had  only  a  life-interest,  or  against  those  who  have 
succeeded  to  it  as  heirs  to  her  husband.  This  was  a  personal  debt 
incurred  by  Mussummat  Buttun  Koomaree,  and  can  be  recovered  only 
from  her  separate  property. 

The  Principal  Assistant  (stationed  at  Manbhoom)  dismissed 
the  claim ;  and  his  decision,  on  appeal^  was  confirmed  by  the  Agent 
to  the  Governor-QeneraL 

A  special  appeal  was  then  admitted  by  the  Sudder  l>ewaany 
Adawlut 

By  the  Court,  Mr.  A.  Dick  :^"  The  defendant  is  not  the  heir 
of  Buttun  Koomaree,  but  of  her  husband ;  the  debt  was  personal 
to  her,  and  cannot  be  levied  from  the  heirs  of  her  husband,  or  from 
the  property  left  by  him.  I  would  confirm  the  decrees  of  the  Lower 
Courts ;  but,  with  reference  to  the  admission  of  a  special  appeal  in 
the  case,  wish  for  the  opinion  of  another  Judge." 
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Mr.  Lee  Warner  referred  to  the  pundit  of  the  Court  for  an 
opinion  as  to  whether,  if  a  woman  in  possession  of  her  husband's 
estate  to  borrow  money,  and  on  her  death  the  property  devolve  on 
her  husband's  heirs,  they  are  responsible  for  the  debt  incurred  by 
her.  The  pundit  replied  that  they  are  responsible  if  the  money  was 
borrowed  for  any  purpose  of  the  nature  of  that  under  which  the 
woman  was  authorized  by  the  law  to  alienate  a  portion  of  the  pro- 
perty,— such  as  to  pay  her  husband's  debts,  or  perform  his  funeral 
obsequies, — ^but  not  otherwise.  On  the  receipt  of  this  opinion,  Mr. 
Lee  Warner,  concurring  with  Mr.  Dick  that  the  debt  incurred  by 
Mussummat  Buttun  Eoomaree  was  entirely  of  a  personal  nature, 
and  in  no  way  connected  with  her  husband,  passed  final  orders  con- 
firming the  decrees  of  the  Lower  Courts. — Sel.  S.  D.  A.  Rep.  Vol. 
VII,  p.  114  (New  Ed.  p.  183). 

By  the  Hindti  Law  a  widow  is  allowed,  during  her  life-time,  to 
make  the  fullest  use  of  the  usufruct  of  her  husband's  estate ;  but 
whatever  part  she  leaves  behind  at  her  death  becomes  the  property 
of  the  next  heir  of  her  deceased  husband,  and  is  not  liable  for  her 
personal  debts,  unless  such  debts  have  been  contracted  under  legal 
necessity  for  the  benefit  of  the  estate. — Chundrabulee  Debea  (object- 
or) Appellant,  v.  Mr.  Brody  (Decree-holder)  Reapondent.-S.  W. 
Rep.  Vol  IX,  p.  584. 

Held  that  a  personal  decree  against  a  widow  does  not  bind  her 
hnsband's  estate.  Shah-zadah  Mohummvd  Raheemoodeen  petitioner, 
Ranee  Prosunno-moyee  Debea  opposite  party.— S.  D.  A.  Decis.  for 
1850,  p.  358. 

A  decree  against  a  widow  in  temporary  possession  for  a  debt 
arising  out  of  her  own  neglect  of  duty,  is  not  binding  on  all  persons 
who  take  the  estate  in  succession  to  her.  A  sale  made  in  execution 
of  such  decree  passes  on  more  than  the  widow's  personal  interest. — 
Brij  BhoohinLailAwaeteeY.  Mohadeo  Dobey.--^  W.  R.  Vol.  XVII, 
c  r.,  page  422. 

A  debt  incurred  on  her  own  account  by  a  widow  of  a  member 
of  a  Hindfi  family,  holding  joint  and  undivided  property,  is  not  re- 
coverable firom  the  joint-estate,  but  from  the  widow  personally,  or 
from  her  separate  property. — Mussummat  Bootee  Koonvmr  for  self 
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and  her  miaor  son  Nund-kiahore  Singh,  Appellaat  v.  Puiiiioo  Roy^ 
Respondent.— Sel.  S.  D.  A.  Rep.  Vol  VI,  p.  154,  (New  Ed.  185.) 


C4LCUTT4.  S.  D.  K.—The  \%th  of  December,  1811. 

Hem-chand  Mujoomdar,  Appellant, 
versus 

HUSSUMMAT  TaBA-MUN^E  anfl  HUSSUMMAT  RaI-MUNEE^ 
Respondents. 

S,  the  wife  of  B,  deceased,  executed  a  deed  of  relinquishment  to  H,  adcnowhdgmi: 
'  and  cbnfinning  an  alleged  transfer  by  B,  of  his  estate  to  H,  in  payment  of  a  delA. 
Claim  by  T,  and  R,  the  mother  and  daughter  of  .B,  to  posae^oa  of  tb^  estgt^  dmix^  ^ 
life-time  of  S,  disallowed,  but  it  not  appearing  in  proof  that  B  had  transferred  his 
estate  to  H,  or  had  died  indebted  to  him,  the  deed  ruled  not  to  preolude  the  pghta  of 
the  other  heirs  of  B,  after  the  death  of  S ;  *.  a  wife  not  having  the  povev^  Q|&dfr  ^ 
Qindii  law,  of  alienating  (except  for  special  oau8^)  the  ertaW  deyolTJng  tp  her  oq 
.    her  husband's  death. 

This  was  an  action  brought  by  Mussummat  Tara-munee  agaicst 
Hem-chand,  the  appellant,  her  deceased  husband's  nephew^  for  tbe 
recovery  of  a  9  ana  share  of  Kismut  Palara  and  other  talookdary 
lands. 

The  Court  of  S^d^^.^  I^e^anny  A^iawm;  admitted,  tjie  appeal, 
oa  consideration  of  the  iqsuffideqcj  of  the  proceeding!)  of  tiie  £ip- 
viqcial  Court;  ^nd  the  erroaeous, adjudgment  of  possession  to  Tarar 
muiiee,  who  was  obviously  not  the  legal  heir  of  Bhyrp<chap4y  his 
wife  and  daughter  surviving. 

Rai-munee  (the  daughter  of 'Bhyro-chand)  was,  on  her- peti- 
tion admitted  as  joint  respondent  with  Tara-munee. 

In  answer  to  a  reference  by  the  Court,  the  Hind6  law  officers 
gave  a  vyavaatha  to  the  fpUowibg  effect :  *'  If  the  proprietor  of  a 
landed  estate  die,  leaving  a  grandmother,  mother,  step-mother,  wife, 
unmarried  daughter,  and  son  of  his  father's  uncle,  his  wife  succeeds 
to  the  sole  possession  of  the  estate;  but  9)1^  cappot,  withou^i^^ient 

*  Here  for  convenience's  sake  the.. initial  letters  used  in,  the  marginal  note  of  the 
original,  are,  except  B  which  f6rmled'the  miSal  of  Bhyro  or  lUiy^b,  chitfi^iwt'  rMpaotivBliy 
into  the  initials  of  the  names  of  the  diffej^nt  parties  :  viz.,  A,  is  changed  into  S^  C  into 
H,  D,  id  to'T,  and  E,  Into  H.  ••    " 
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cause,  or  the  consent  of  tbe  above  meDtioaed  Telations,  transfer  Ibe 
property  by  gift  or  sale.  Tbe  wido\r  luay.  transfer  tbe  real  and  per- 
soaail  Qstate  of  ber  deceased  husband  ii^  discharge  of  bis  debts,  if  the 
apiount  of  the  debt  exceed  or  equal  the  value  of  the  estate,  but  if  the 
value  of  tbe  estate  exceed  the  amouut  of  the  debt,  the  wido>Y  is  only 
entitled  to  sell  such  part  as  may  suffice  to  cover  tbe  debt.  In  order 
to  render  such  sale  by  the  widow  valid,  the  debt  must  be  proved  by 
documentary  evidence,  or  the  testimony  of  witnesses ;  the  declaititioQ 
of  the  widow  herself,  whether  she  state  that  the  debt  was  acknow-' 
ledged  by  her  husband,  or  merely  hei^self  aeknowfedge  the  justice  of 
the  debt,  not  being  admissible.  If,*in  the  present  case,  the  widow  baT& 
t^Dsferred  her  deceased  husbi^dy  estate,  in  payment,  of  bis  just 
debts  and  the  creditor  under  9uch  sale,  obtain  possession  of  the* 
eata^e,  the  other  lieirs  of  th^*  dcQQa^ed  ace  not  entitled  to  set 
a«de  th^  sal^  by  payment  of  the. debt,:  but.  if,  on  judicid  inv^s-^ 
tigation,  it  be  proved  that  the  value  of  the  estate  exceeded  tlie. 
amount  of  the  debt,  the  Court  may  pass  such  decision  as  tb-ey 
JBdge  eq^uiteMe.  Debts  incurred  by  any  member  of  a  family  living 
jointly,  on  account  of  any  private  concern,  are  exclusively  demand- 
abte.  from  that  pierson,  and  his  heirs,  and  not  from'  tbe  other 
members  of  the  family;  lastly,  although  the  la-davee' in  qviestieii 
was  not  in-  itself  sufficient  to  convey  to  the  appellant  the  proprietary 
right  in  the  lands,  yet,  if  it  were  established  by  Evidence  ( as  stated' 
ia  the  document  in  question),  that  the  husband  of  Sooruj-munne& 
had  verbally  made  over  his  share  of  the  joint  estate  to  Hem-chand 
in  payment  of  his  debt,  then  Hem-chand  is  entitled  to  tbe  lands  in 
question,  and  his  right  thereto  would  not  be  precluded,  although  it 
should  appear  that  the  value  of  the  lantds  in  question  exceeded  the 
amount  of  the  debtjn  paymei^t  of.  which  they  \jrere  so.  ti^ausferred." 
On  consideration  of  the. evidence  taken  on  these,  points,  the 
Court  (present  J\  H.  Harriugton  and  J.  Stuart )  were  of  opinion, 
that  there  was  no  sufficient  proof  either  of  Bhyro-chand  having 
incnrved  tl^  debtcOip^;  wbieb  tbe  dee4  of  relinqntslimet^  ( londmiee  ) 
was  grounded,  or  of  his  having,  in  his  life-time,  made  over  the  lands 
in  question  to  the  appellant.  '  A  final  decree  was  therefore  passed, 
amending  tbe  deore/^  of.  the  iProvimeJfal  Cauirtv  as  for  as  it  went  to  give 
possession  to  Tara-munee;  and  providing  that,  after  the  death,  of 
Sooruj-manef^^the^deediiof  xelittquishibeati.exeeat^d.  by  her  should 


Digitized  by  VjOOQ  IC     


342  PRECEDENTS  OF  [  Book  n. 

not  operate  to  preclude  the  right  of  the  other  surviving  heirs  of 
Bhyro-chand.— Sel.  S.  D.  A.  R.  Vol.  I.  p.  359  (New  Ed.  481.) 

The  existence  of  a  debt,  the  liquidation  of  which  is  provided  by 
lease  of  ancestral  property,  is  no  justification  for  alienation  of  such 
property  by  a  Hindti  widow  during  her  life  tenancy. — TiliuJc  Roy  and 
others  v.  Phoolman  Roy  and  others.— S.  W.  R.  Vol.  VII,  p.  450. 

In  the  case  of  alienation  by  a  Hindti  widow,  the  mere  fact  that 
a  sale  iaktehar  proved  to  have  been  issued  about  the  time  of  transfer, 
is  not  evidence  of  necessity. — Ifand  Vpomar  JUondol  and  others  v. 
Oaetra  Doasee  and  others.— S.  W.  R.  Vol.  VI,  p.  323. 

The  payment  of  a  time-barred  debt  of  her  deceased  husband 
is  not  a  valid  cause  for  the  absolute  alienation  by  a  Hindti  widow 
of  her  deceased  husband's  immovable  estate.— ifi^tVappa  bin  SuL- 
bappa  Teli  v.  Shivappa  bin  Erappa.— Bom.  H.  0.  Rept  Vol.  VI, 
page,  270. 

The  consent  pf  the  then  reversionary  heir  to  a  sale  by  a  Hindti 
widow,  though  not  binding  evidence  on  the  present  heir,  is  strong 
presumption  of  the  existence  of  necessity  at  the  time  of  sale,  to 
be  rebutted  only  by  proof  of  fraud  or  collusion,  or  of  the  absence  of 
necessity.— Zafe^-mofeMTi  Deb  Roy  v.  Dhununjoy  Shaha  and  others. 
S.  W.  R.  Vol  VI,  p.  51. 


Calcutta  High  Court. 

Present : 

The  Hon'ble  SirBarnes  Peacock,  Kt.,  Chief  Justice,  and  the 

Hon'ble  A.  S.  Raikes,  H.  V.  Bayley,  F.  B.  Kemp,  and 

L.  S.  Jackson,  Puisne  Judges. 

Oaaea  Ka  70, 84, 201,  and  210  of  1862  and  Nos.  78  aad  84  of  1862. 

Case  No.  79. 

Musst.  GoBiNDO-MANi  Dasl  (Plaintiflf)  Appellant, 

versus 

Sham-lal  Basak  and  others  (DefendAnts>  Respondents. 
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A  oonvejuice  by  a  Hind6  widow  for  other  than  allowable  causes,  of  property  which  has 
descended  to  her  from  her  hasband,  is  not  an  act  of  waste  which  destroys  the 
widow's  estate  and  vests  the  property  in  the  reversionary  heirs,  and  the  conveyance 
is  binding  during  the  widow's  life. 

The  reversionary  hmrs  will  not  be  precluded  even  during  the  life  of  the  widow  from  com- 
mendng  a  suit  to  declare  that  the  conveyance  was  executed  for  causes  not  allowable, 
and  is,  therefore,  not  binding  beyond  the  widow's  life,  nor  will  the  reversionary  heirs 
be  deprived,  during  the  widow's  life,  of  their  remedy  against  the  grantee  to  prevent 
waste  or  destruction  of  the  property,  whether  movable  or  immovable. 


The  question,  vihich  was  referred  for  the  consideration  of  a  full 
Bench  in  these  appeals^  is  whether  a  conveyance  by  a  Hindti  widow 
of  immovable  property  which  she  takes  by  descent  from  her  husband, 
is  valid  during  the  widow's  life,  if  the  conveyance  is  made  for  causes 
other  than  those  allowed  by  the  Hindti  law ;  and  if  not,  whether  the 
reversionary  heirs  of  the  husband  can  interfere  by  suit  to  cause  the 
property  to  be  delivered  up  to  themselves  or  to  the  widow. 

The  case  has  been  very  fully  and  elaborately  argued  on  both 
sides.  The  principal  authorities  on  the  subject  are  collected  in  the 
Vyavasthd  Darpana,  a  very  useful  book  upon  Hindti  law,  by  Baboo 
Shama-Churn  Sircar. 

Kdtydna  says : — 

"  Let  the  childless  widow,  preserving  unsullied  the  bed  of  her 
lord  and  abiding  with  her  venerable  protector,  enjoy  the  property, 
restraining  herself  until  her  death.  After  her,  let  the  heirs  take  it.'' 
(Colebrooke's)  Dd,  bhd  Chap.  XI,  Section  I,  para  56. 

Again : — 

'^  The  widow  is  only  to  enjoy  her  husband's  estate.  She  is  not 
competent  to  make  a  gift,  mortgage,  or  sale  of  it''  {Idem.) 

In  Colebrooke's  Digest,  Vol.  Ill,  p.  465,  it  is  said : — 

''ItfuUy  appears  that  the  widow's  disposal  of  her  husband's 
property  at  pleasure,  otherwise  than  by  the  simple  use  of  it  or  by 
donation  for  the  benefit  of  the  lord,  is  invalid.'' 

Sir  William  Macnaghten,  a  very  great  authority,  appears  to 
have  been  of  opinion  that  a  gift  or  conveyance  by  a  widow  other 
than  for  allowable  cause,  was  void,  not  only  as  against  reversionary 
heirs  of  the  husband,  but  also  as  against  herself.  (  See  Macnaghten's 
Hindfi  law.  Vol.  I,  pages  19  &  20.) 
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111  tlie  case  of  Boe  dem,  Baneijea  mrsua  Ban^itjeB,  the  plaintiff 
was  non-suited.  The  decision  turned  upon  an6th6r  point  and  is  ho 
authority  upon  the  question  now  under  consideration,  but  it  is  im- 
portant as  containing  the  opinion  which  was  delivered  to  East,  C,  J^ 
by  Macnagbteo^  J.»  drawn  up  by  his  son  Sir  Willinm.  Maonaghtea. 

The  opinion  was  as  follows  :-^ 

''If  a  widow  make  »  sale  in  perpetuity  of  her  husbaod^s  landed 
property,  by  a  deed  to  that  effect,  the  purchaser,  as  she  had  no  right 
to  make  the  sale>  will  not  be  benefited  by  it,  nor  will  he  be  entitled, 
in  virtue  of  it,,  to  the  interest  which  the  widow  has  in  the  estate. 
This  is  foainded  upon  the  principle  of  the  sale  being  without  owner- 
ship, which  renders  it  void,  a6  initio,  and  not,  as  I  before  thought^r 
upon  the  principle  of  a  greater  interest  being  conveyed  by  the  deed 
than  the  widow  was  competent  to  grant.  The  Pandits,  whom  I 
have  to-day  consulted,  agree  in  saying  that,  if  one  of  four  brothers 
make  a  deed  of  sale  of  the  whole  patrimonial  property,  it  will  hold 
good,  as  far  as  his  share  is  concerned,  because  the  sale  creates  owner- 
ship in  the  purchaser,  and  not  the  deed,  which  is  only'  proof  of  the 
sale,  and  may  be  taken  to  prove  it,  as  fai*  as  will  serve  tliat  purpose, 
though  invalid  with  respect  to  the  conveyance  of  the  property  of 
the  other  brothers^  it  is  valid  against  himself,  and  is  pro'ojf  of  bis 
intention.  Not  so  in  a  deed  made  by  a  widow  :  she  has  no  unlimit- 
<ed  proprietary  right  over  any.  part  of  her  husband's  property,  but 
merely  a  general,  usufructuary  right  over  the  whole  indiscriminately. 
It  is  clear,  therefore^  that  she  cannot  convey  the  whole  in  perpetuity, 
but  the  deed  by  which  she  conveys  is  void,  ab-initio,  as  to  the 
sale :  nor  can  it  convey  the  interest  which  she  possesses,  which  ( in- 
dependently of  its  not  being  transferable  )  is  an  interest  of  a  totally 
different  nature  'from  that  of  proprietary  right."  (2nd  Motley's 
Digest,  p/ 155^.)  ^ 

The  opinion  that  the  piirchaJser  would  not  be  eiltitled'  during 
the  widow's  life  was  founded  vtpon  the  principle,  that  shfe  had  nfi 
proprietary  right  ove!*  any  part  of  her  husband's  property,  but  mere- 
ly a  general  usufructuary  right'overtiie-  whole 'indiscriminately,  aa4 
that  the  sale-  being  without  oirnersHip  was  void,  cib^iaViHo^  by  tb^ 
Htnd&.law.  The  opinion  of  Sir  William  Maonaght^  woft'  ftfuode4 
upon  the  same  principle,  upon  which^he  also  gat4  his'opiQioll,'in  ike 
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same  case  that  sale  of  a  father's  property  by  a  son  daring  the  father^s 
lime-time  was  void,  ab-initio,  upon  the  ground  that  it  was  a  sale 
without  ownership  and  was  therefore  not  binding,  after  the  father's 
death,  upon  the  son,  who  succeeded  to  the  property  as  his  father's 
heir.  Sir  William  Macnaghten  appears  to  have  considered  that  the 
widow  had  no  greater  right  in  an  estate  which  she  takes  by  descent 
from  her  husband^  than  a  son  has  in  the  estate  of  his  father  during 
his  father's  life- time. 

This,  however,  is  not  the  case.  In  Goldck-mani  Debea  versus 
Btgamher  Dey  (Sup.  November  15th,  1862,)  the  Court  said:— 

''  No  part  of  the  entire  interest,  when  the  widow  takes  by  in- 
heritance, is  in  suspense  or  abeyance  in  any  way^  *nor  is  there  a 
reversion  on  a  life  estate,  but  the  whole  interest  is  in  the  widow. 
When  she  takes  as  heir  under  the  Hindfi  law,  she  is  ranked  in  all 
treaties  a  heir.  Sir  Francis  Macnaghten  treats  her  estate  rightly  as 
anomalous,  and  other  writers  treat  it  as  coming  to  her  as  heir ;  there- 
fore, when  they  term  it  also  a  life  estate,  they  mean  that  expression 
in  a  sense  diflferent  from  that  of  a  pure  and  mere  life  estate."  (Mac- 
pherson  on  Mortgages,  3rd  Edition,  page  25.) 

The  Court  goes  on  to  say  : — 

'*  It  has  been  invariably  considered  for  many  years  that  the  wi- 
dow fully  represents  the  estate ;  and  it  is  also  the  settled  law,  that 
adverse  possession  which  bars  her,  bars  the  heir  also  after  her,  which 
would  not  be  the  case  if  she  were  a  mere  tenant  for  life  as  known 
to  the  Eoglish  law,"  (Idem.  p.  27.) 

See  also  the  case  of  Kdahi-ndth  Baadk  and  another  versus  Hara- 
sundaH  Ddsi  and  another,  in  the  Privy  Council,  24th  June,  1826, 
(  Clerke's  Reports,  p.  91,  and  Montriou's  Cases  of  Hindu  law,  p.  495) 
from  which  it  would  seem  that  the  widow  takes  more  than  a  life 
estate.  See  also  Jddu-mani  Debt  versus  Sdrodd-prasanna  Moo- 
Jctrjea  (1  Boulnois'  Keports,  p.  129 ;  Macpherson  on  Mortgages,  3rd 
Edition,  p.  28.) 

In  6  Moore's  Indian  Appeals,  p.  433,  HaH-dds  Butt  versus 
&rvnuxti  Ajp&rva  Ddai,  it  was  held  that  the  title  of  a  widow  to  her 
.  husband's  property,  though  a  restricted  one,  was  not  in  the  nature 
of  a  trust 

ToL.  n.  *4 
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There  are  some  decisions  in  the  Sadder  Court  in  which  it  has 
been  held  that  the  conreyance  does  not  operate  as  against  the  widow 
daring  her  life-time.  There  are  others  in  which  the  conveyance  has 
been  allowed  to  operate  against  her  during  her  life-time. 

In  Hem^chander  Mozumddr  versus  Tdrd-mani  ( 18th  December, 
1811,  S.  D.  A.  Report,  Vol.  I,  page  359,*)  it  was  declared  by  the  de- 
cree that  a  deed  executed  by  the  widow  should  not,  after  her  death, 
operate  to  preclude  the  right  of  the  surviving  heirs,  leaving  it  to 
operate  during  her  life-time. 

In  Kriahna-gobinda  Sen  versus  OaTigd-ndnrayan  Sircar, 
the  Supreme  Court  declared  a  decided  opinion  that  a  widow  bad  no 
right,  other  than  for  allowable  causes,  to  make  any  grant  of  her  in- 
terest in  the  estate  which  could  endure  beyond  her  own  life.  ( Sir 
F.  Macnaghten's  Cons.  Hindti  law,  page  19.) 

In  the  case  of  Rdmdnanda  MukhxypMkyd,  versus  Ram- 
krishna  Dutt  {Idem,  pages  19  and  20,)  it  was  admitted  by  all  the 
Judges  of  the  Supreme  Court  that  the  grant  which  was  made  by  a 
widow  of  property  inherited  from  her  husband,  and  which,  it  clearly 
appeared,  was  not  made  for  benefit  of  her  husband's  soul,  was  good 
for  her  life. 

In  Rdshi-ndth  Basdk  and  another  versus  Hara-eundaH  D6ai 
and  another,  in  the  Privy  Council,  to  which  we  have  already  referred^ 
Lord  Qifford,  after  reviewing  the  opinions  of  the  different  PaiidUat 
observes : — 

"  The  result,  as  it  appears  to  me,  of  these  different  opinions,  is 
this  :  that  they  all  agree,  as  I  have  already  stated,  that  the  widow 
Hara-sundari  D&si  is  entitled  to  absolute  possession ;  that  she  has, 
for  certain  purposes,  a  clear  authority  to  dispose  of  her  husband's 
property ;  she  may  do  it  for  religious  purposes,  including  dowry  to 
a  daughter,  and  making  gifts  and  donations  to  the  husband's  family  ; 
but  they  differ  in  this  :  the  Court  Pa/adits  say  that  if  she  alienates 
the  property  for  other  purposes,  without  the  consent  of  the  husband's 
relations,  it  would  be  invalid  ;  the  others  say  that,  though  she  would 
incur  moral  blame,  if  applied  for  purposes  not  allowed,  yet  the  act 
would  be  valid  as  against  the  relations  of  the  husband ;  in  that  res- 
pect the  four  pandits  differ  from  the  'paK^ita  of  the  Court,  founding 

•  AfUe,  page  340. 
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their  opiuioQ  upon  the  doctrines  contained  in  the  Baind^kara  and 
OhhUA'Tnani  which  were  not  overruled  bj  the  Ddya-hhAga  and 
Ddya-tattwa''     (  Vyavasthd  Darpana  page  183.     First  Edition. ) 

It  appears  also  from  the  same  judgment  that  two  other  pa/ncUts 
were  examiued,  and  were  asked  whether  thej  agreed  with,  or  differ- 
ed from,  the  opinions  of  the  Court  pandits.     Their  answer  was  :^ 

"  We  agree  upon  all  points  with  the  opinions  given  by  the 
Court  pandUs  yesterday,  with  this  exception  -:  they  yesterday  stated 
that  gifts  of  movable  and  immovable  property  made  by  a  widow,  for 
other  than  allo>¥able  causes^  were  not  valid  against  herself  or  the 
next  heir  of  her  husband.  We  agree  with  them  that  such  gifts  are 
not  valid  as  against  the  next  heir  of  her  husband ;  bilt  we  say  that 
they  are  valid  as  against  the  widow  who  could  not  reclaim  them, 
whereas  the  heir  is  entitled  to  do  so."     ( Idem. ) 

In  Fulton's  Reports,  page  73,  Kdli-chaad  Dutt  versus  Mom^e 
and  others,  Ryan  G.  J.,  says  : — 

'*  That  a  grant  made  by  a  widow  for  her  own  life  is  good,  has 
been  decided  in  this  Court.^' 

Upon  the  whole,  after  considering  all  the  cases  upon  the  sub- 
ject, we  are  of  opinion  that  a  couve}'auce  by  a  Hiudfi  widow,  for 
other  than  allowable  causes,  of  property  which  has  descended  to  her 
from  her  husband,  is  not  an  act  of  waste  which  destroys  the  widow's 
estate  and  vests  the  property  in  the  reversionary  heirs,  and  that  the 
conveyance  is  binding  during  the  widow's  life.  The  reversionary 
heirs  are  not,  after  her  death,  bound  by  the  conveyance  ;  but  they* 
are  not  entitled,  during  her  life-time,  to  recover  the  property  either 
for  their  own  or  for  the  use  of  the  widow,  or  to  compel  the  restora- 
tion  of  it  to  her.  If  the  widow  in  any  case  be  imposed  upon  and 
induced  to  execute  a  conveyance  by  fi-aud,  the  conveyance  will,  in 
such  case,  as.  in  all  other  cases  of  fraud,  be  void. 

It  has  been  urged  that  the  reversionary  heirs  may  be  prejudiced 
if  they  cannot  sue  for  the  property  during  the  widow's  life,  for  after 
her  death  it  may  be  difficult  to  procure  the  necessary  evidence  to 
show  that  the  conveyance  was  executed  for  causes  not  allowable;  and 
that,  in  the  case  of  movable  property,  such  as  money  or  valuable 
securities,  irreparable  injury  may  be  done  to  the  reversionary  heirs 
l>v  the  grantees  making  away  with  the  property  during  the  widow's 
life,  or  in  the  case  of  immovable  property,  by  committing  waste. 
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But  our  decision  ^nrill  not  preclude  the  reversionary  heirs,  even  du- 
ring the  life-time  of  the  widow,  from  commencing  a  suit  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and  is 
therefore  not  binding  beyond  the  widow's  life.  Nor  will  it  deprive 
the  reversionary  heirs,  during  the  life  of  the  widow,  of  their  remedy 
against  the  grantee  to  prevent  waste  or  destruction  of  the  property, 
whether  movable  or  immovable  in  the  event  of  their  making  out  a 
sufficient  case  to  justify- the  interference  of  the  Court. — Fall  Bench 
Reports  of  the  Calcutta  High  Court  {ix>m  1862—1868,  page  4a 
Sutherland's  Full  Bench  Reports,  page  165. 


Calcutta  H.  C.  A.— The  20th  of  May,  1869. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  the 
Hon'ble  P.  A.  Glover,  Judge. 

Ram  Monohur  Singh  and  others  ( Plaintiffs )  Appellants, 

versus 
KooLDEEP  Narain  Sinoh  and  another  (Defendants)  Respondents. 

A  raTenionary  heir  has  uo  right  to  8«t  aside  a  deed  of  sale  executed  hj  a  Hiiidd 

widow  during  her  life-time. 
A  reveraioDary  heir  is  subject  to  all  rights  which  exist  against  the  property  in  oons^ 

quenoe  of  acts  done  by,  or  decrees  obtained  against,  the  anoestor. 

Peacock,  C,  J. — This  is  a  suit  to  set  aside  a  deed  of  sale  execu- 
ted by  a  widow  upon  the  ground  that  there  was  no  necessity.  The 
suit  is  brought  by  a  reversionary  heir  in  the  widow's  life-time,  but 
a  reversionary  heir  has  no  right  to  set  aside  a  deed  in  the  widow's 
life-time,  because  if  the  deed  is  set  aside,  it  destroys  the  purchaser's 
right  even  during  the  widow^s  life-time.  But  the  grounds  upon 
which  it  is  said  that  there  was  uo  necessity  fail,  even  if  this  bad 
been  a  suit  merely  to  declare  that  the  deed  was  not  binding  upon 
the  reversionary  heir. 

The  first  ground  of  necessity  was  a  decree  obtained  against  the 
widow's  husband  in  his  life-time.  The  reversionary  heir  says  that 
he  is  not  bound  by  that  decree,  that  it  ought  to  have  been  proved 
as  against  him  that  there  was  a  good  cause  of  action  against  the 
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husband ;  but  there  can  be  no  doubt  that  the  reversionary  heir  is 
subject  to  all  rights  which  exist  against  the  property  in  conse- 
quence of  acts  done  by  the  ancestor  or  decrees  obtained  against  him. 
If  the  decree  had  been  executed,  a  portion  of  the  estate  might  have 
been  sold.  The  widow  in  this  particular  case,  having  regard  to  the 
amount  of  the  income,  was  not  bound  to  apply  it  in  satisfaction  of 
the  decree  in  order  to  prevent  the  judgment  creditor  from  executing 
his  decree. 

As  to  the  other  transaction,  the  suit  is  to  set  aside  a  deed  by 
which  the  widow  of  the  plaintiflTs  ancestor  raised  150  rupees  for  her 
maintenance  during  the  time  of  the  famine.  I  think,  however,  that 
necessity  was  sufficiently  made  out  in  this  case.  Evidence  was 
given  merely  as  to  the  general  amount  of  the  widow's  income,  and 
it  was  not  proved  that  she  could,  or  did  in  fact,  collect  the  rents  of 
her  estate  during  the  famine.  If  she  had  received  them,  they  would 
not  probably  have  exceeded  600  rupees  a  year.  But  whatever  may 
have  been  the  amount  of  her  income,  it  was  not  proved  that  during 
the  year  of  the  famine  she  collected  any  part  of  it,  and  the  judge 
has  found  that  no  extravagance  was  proved  against  her.  Under 
these  circumstances,  I  think  a  case  of  necessity  has  sufficiently  been 
established. 

The  decree  of  the  Lower  Appellate  Court  will  be  affirmed  with 
eosts. 

Olover,  J, — I  am  quite  of  the  same  opinion. 

W.  R.  8.  Vol.  XI,  c.  r.  p.  514. 

A  conveyance  by  a  ELindd  widow,  without  proof  of  necessity  to 
justify  an  alienation  of  ancestral  property,  can  only  operate  as  a  con- 
veyance of  her  life-interest. — Tarinee  Chum  Bcmerjea  v.  Nund 
Coomar  Banerjea. — S.  W.  R.  Vol.  1,  a  r.  p.  47. 

When  alienations  of  her  husband's  estate  are  improperly  made 
by  the  widow,  they  are  good  as  against  her  for  her  life,  and  the  rever- 
sionary heir's  cause  of  action  does  not  arise  until  her  death.  But 
when  property  belonging  to  the  husband's  estate,  is  held  adversely  to 
the  widow,  and  never  reaches  her  hands,  the  cause  of  action  accrues 
to  her,  and  a  suit^  whether  by  her,  or  by  the  reversionary  heir,  must 
be  brought  within  the  usual  period,  counting  from  the  commence- 


Digitized  by  VjOOQ  IC 


350  PRECEDENTS  OF  [Book  n. 

ment  of  adverse  possession. — Nubeen  Chunder  Ckuh^tmtfy  v.  Jasur 
Chunder  Chukerhdty  and  others.— &  W.  B.  Vol.  IX,  (F.  B.)  p.  505, 

Sale  by  a  HindCi  widow  is  not  invalid  if  made  without  coUusioD. 
But  the  sale  is  limited  to  the  widow's  life-interest  and  the  rever- 
sioner is  only  entitled  to  declaration  that  the  sale  will  not  affect  or 
prejudice  his  interests  beyond  the  widow's  Ufa — Ramgutty  Kumuh 
kar  v.  Boistob'Churn  Mujoomdar. — S.  W.  R  Vol.  VII,  p.  167. 

The  widow  of  one  of  the  brothers  of  a  divided  Hind6  family, 
governed  by  the  Mitdkshard  law,  does  not  acquire  an  absolute  inter- 
est in  her  husband's  separate  estate  but  only  such  an  interest  as 
would  render  her  acts  conveying  her  interest  to  a  third  party  bind- 
ing as  against  herself,  but  not  as  against  the  reversionary  heirs, 
unless  the  alienations  were  made  under  legal  necessity. — Chut  Banoo 
V.  -Ram  Kiahen  Singh.-S.  W.  R  for  1864s  p.  102. 

Alienation  by  a  Hindfi  widow  of  property  inherited  from  her 
deceased  husband  is  valid  for  the  period  of  her  own  life,  though  the 
conveyance  may  purport  to  convey  a  greater  interest. — Milgirappa 
bin  Sulbappa  v.  Shivappa  bin  Erappa, — Bom.  H.  C.  Rep.  Vol  VI, 
A.  C.  J.  p.  270. 

Held  that  a  Hindii  widow  having^  a  life-interest  only  in  the  pro- 
perty inherited  from  her  husband  has  independent  power  of  ade 
over  the  same  to  the  extent  gf  such  life-interest  aod  no  further.— 
Maya-ram  Bhae-ram  v.  Moti-ram  Govindrram.^Boxn.  H.  C  Bep 
Vol.  II,  page  331. 

A  sale  by  a  widow  of  property  derived  from  her  husband,  who 
was  divided  in  interest  from  his  own  family,  is  valid  for  her  life,  such 
a  sale  will  not  be  set  aside  at  the  instance  of  a  divided  brother  of 
the  hxxshsjid.'-'Bhagavatomma  v.  Pampanna  Oaiid  and  others.— 
Mad.  H.  C.  Rep.  Vol.  II,  p.  h9^. 

A  Hind&  widow  has  the  fullest  beneficial  interest  in  ber 
husband's  property  inherited  by  her,  for  life.  She  takes  as  heir  a 
proprietary  estate  in  the  land,  absolute  for  some  purposes,  altheugk 
in  some  respects  subject  to  special  qualifications,  and  her  dispoflilion 
of  the  property  is  good  for  her  life. 
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The  propositkm  that  a  widow  has  no  estate  in  her  husband's 
immovable  property,  but  only  a  personal  enjoyment  of  the  usufruct, 
is  nnienBh\e.'--'K6md'&aM4mi  Venkata  Svhbaiya  v.  Joysa  Nara^ 
9inffhmppa.^U9Ld.  H.  C.  Rep.  Vol  III,  p.  116. 

Habadhuh  Nag,  versua  Issub  Chunbbb  Boss. 

The  claim  of  the  plaintiff  is  for  setting  aside  the  deed  of  sale, 
as  well  as  for  recovery  of  possession,  and  so  far  as  this  last  relief  is 
concerned,  the  special  appellant  has  undoubtedly  no  right  to  dispos- 
sess the  widow,  or  the  purchaser  holding  under  her,  during  the  life- 
time of  the  said  widow. 

But  as  far  as  the  right  of  the  appellant  is  confined  to  his 
obtaining  a  declaration  that  the  sale  is  invalid  against  him,  on  his 
establishing  that  the  sale  was  made  without  the  necessity  recogniz- 
ed by  the  Hindu  law,  we  think  {vide  page  165,  of  the  special  num- 
ber of  Sutherland's  Weekly  Reporter* )  that  the  plaintiff,  special 
appellant,  is  entitled  to  sue  for  only  that  special  relief— S.  W.  R 
Vol.  VI,  p.  222. 

K,  a  Hindii  widow^  while  in  possession,  granted  a  pufnee  lease 
of  property  which  was  afterwards  sold  and  purchased  by  B. 

Held,  that  if  there  was  no  legal  necessity  to  justify  the  aliena- 
tion, the  putnee-dar  acquired  no  more  title  than  the  life  interest,  but 
if  there  was,  then  B's  purchase  was  subject  to  the  pottah  granted  by 
the  widow  as  a  valid  alienation  of  prior  date. — Bisso-nath  Chunder  v. 
Radhorhristo  Mondul.—S.  W.  R.  Vol.  XI,  p.  554. 

A  lease  granted  by  a  childless  Hind6  widow  is  valid,  and  enures 
for  the  life  of  the  widow.— Jlfu«wtmma<  Mohun  Coower  v.  BBboo 
Zoramvm  Singh. — Mandiall's  Reports,  p.  166. 


Ante,  page  842. 
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Held,  that  an  action  instituted  by  reversionaiy  heirs  against 
a  Hind{i  widow,  in  her  life-time^  to  invalidate  alienations  by  her 
of  her  husband^s  ancestral  property  and  to  deprive  her  of  the 
management  in  consequence,  and  to  obtain  possession  themselves, 
will  lie. 

Alienations  having  been  proved  to  an  extent  entirely  subver- 
sive of  the  rights  of  the  heirs,  and  the  Onoomuti  puMur,  or  the 
deed  of  authorization,  under  which  they  were  alleged  to  have  been 
made,  having  been  declared  invalid,  the  widow  was  deprived  of  the 
possession  as  well  as  the  management  of  the  property,  which  was 
placed  in  the  hands  of  heirs,  with  the  exception  of  the  family-man- 
sions :  They  were  directed  to  pay  the  whole  of  the  profits,  arising 
from  the  several  properties,  into  the  Zillah  Court,  quarterly,  for  the 
benefit  of  the  widow,  during  her  life-time.  In  the  event  of  their 
failing  to  fulfil  this  condition,  for  a  period  exceeding  three  months 
after  any  payment  becomes  due,  the  Zillah  Court  is  to  report  the 
circumstance  with  a  view  to  having  the  property  placed  in  the 
hands  of  a  surburah-kar  or  receiver. 

Sale  of  part  of  the  property  presumed  from  lapse  of  time  and 
other  circumstances  to  have  been  made  in  satisfaction  of  a  decree 
of  Court  against  the  deceased  proprietor,  held  to  be  valid. — Nundr 
loU  Baboo  and  Mvdunloll  Baboo  versus  Bolakee  Bibee'r-Bni 
Bolakee  Bibee  versus  NundloU  Baboo  and  another. — S.  D.  A.  Dec 
for  1854,  p.  351. 

Remark. — This  decision,  not  the  unanimous  decision  of  the 
Court,  has  been  generally  looked  upon  as  extremely  harsh,  and  it 
has  been  since  modified,  especially  by  the  observations  of  the  Sudder 
Court,  in  the  (following)  case  of  Qolak-monee Dossee,  Appellant 
Vide  Laul  Soonder  Doss  v.  Hurry  Krishna  Doss.    Post 


Calcutta  S.  D.  Adawlut. 

Oase  No.  243  of  1858. 

GOLUK-MUNEE  DosSEE  ( One  of  the  Defendants)  Appellant 

versvs 
Krishna  Fbosad  Kanoongo  and  others.  Respondents. 
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Case  No.  244  of  1858. 
NiTYANUND  Malutee  V.  KiSHEN  Prosatjd  Kanoongo  and  others. 


MussT.  Anno  Poorna  Debee  v.  Kishen  Prosaud 
Kanoongo  and  others. 

Held  by  the  majority  of  the  Court,  that  suits  by  reversionary  heirs,  though  their  inter- 
est is  not  vested,  but  only  contingent,  to  restrain  waste,  or  alienations  in  the  nature 
of  waste,  by  a  Hindti  widow,  will  lie. 

Held  also  in  accordance  with  the  precedent  of  Nundloll  Baboo  vernu  Bolakee  Bibee, 
that  when  alienations  by  a  Hindti  widow,  utterly  subversive  of  the  rights  of  the  heirs 
in  reversion,  are  proved,  and  it  is  shown  that,  but  for  the  interference  of  the  Courts, 
ultimate  loss  to  the  heirs  who  may  succeed  eventually  will  ensue  from  the  conduct 
of  the  tenant  in  tail  in  possession  of  the  property,  this  Court,  with  a  view  of  remedy- 
ing, or  rather  preventing,  such  loss,  will  step  in,  and  appoint  a  receiver  to  take 
chai^  of  the  estate.  The  reversionary  heir  may  be  the  receiver,  but  his  appoint- 
ment  as  such  is  not  by  virtue  of  his  reversionary  right,  but  on  a  consideration  of 
what  is  most  for  the  benefit  of  the  estate. 

Held,  moreover,  that  when  a  stranger  is  appointed  as  receiver,  security  should  be 
demanded,  but  when  a  reversioner  is  appointed,  his  interest  in  the  retention  of  the 
management  and  in  the  welfare  of  the  property  may  stand  in  the  place  of  security, 
the  more  especially  as  it  is  always  in  the  power  of  the  widow  to  move  the  Court 
either  for  the  appointment  of  a  fresh  receiver,  or  for  the  demand  of  security,  should 
the  rents  and  profits  be  not  regularly  paid  over  as  directed. 

Judgment : — 

Messrs.  C.  B.  Trevor,  and  G.  Loch : — There  is  no  question  at 
the  present  time  that  suits  by  reversionary  heirs,  though  their  in- 
terest is  not  vested,  but  only  contingent,  to  restrain  waste  or  aliena- 
tions in  the  nature  of  waste,  by  a  Hind(i  widow  in  possession,  will 
lie.  This  point  has  been  decided  frequently  both  in  the  Supreme 
and  this  Court.*  The  only  question  regarding  which  any  conten- 
tion can  be  raised  is,  whether,  on  waste  or  on  alienation  being 
proved,  it  is  legal  or  proper  to  divest  the  widow  of  possession  plac- 
ing the  reversioners  in  possession  as  receivers,  and  making  them 
liable  to  her  for  the  rents  and  profits  during  her  life-time. 

We  are  unable  to  find  any  case  on  the  point  reported  as  having 
occured  in  the  Supreme  Court,  but  it  appears  to  us  not  improbable 

*  See  Cases  of  Hari-doM  DuU  versus  RangaTi-mani  Datet,  Taylor  and  Bell's  Heports 
No.  2,  page  185  ;  and  Ojjal-mani  Datee  versxis  Jaga-mani  Datee. — Jbid  No.  1,  p.  870.— See 
also  decisions  of  S.  D.  A.  for  1854,  pp.  851,  878. 
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looking  to  the  principles  on  which  that  Court,  as  a  Court  of  equity, 
acts,  that,  on  bill  filed  and  proof  given  of  illegal  alienations,  of  the 
uature  of  waste,  by  the  widow,  the  Court  would  appoint  a  receiver, 
and  if  it  were  for  the  benefit  of  the  estate,  would  appoint  the 
reversioner  as  such  receiver. 

Turning,  however,  to  the  decisions  of  this  Court,  we  find  the 
case  of  Nand'ldll  Baboo  versus  Bolakee  Bibee*  which  has,  since  it  ^as 
passed,  been  the  leading  case  on  the  point  before  us.  In  that  case 
alienations  were  proved  to  an  extent  entirely  subversive  of  the 
rights  of  the  heirs,  and,  the  deed  of  authorisation  under  which 
they  were  alleged  to  have  been  made  having  been  declared  invalid, 
the  widow  was  deprived  of  possession  of  the  property,  which  was 
placed  in  the  hands  of  the  reversioners  with  directions  that  they 
should  pay  the  whole  net  profits  arising  from  the  several  properties 
into  the  Zillah  Court  quarterly.  In  the  event  of  their  failing  to 
fulfil  this  condition  for  a  period  exceeding  three  months  after  any 
payment  became  due,  the  Zillah  Court  was  directed  to  report  th« 
circumstance  with  a  view  to  having  the  property  placed  in  the  hands 
of  a  Sarbardh'kdr  or  receiver. 

It  is  now  objected,  that  this  decision  is  not  in  conformity  with 
Hindti  law,  under  which,  during  her  life-time,  the  widow  cannot, 
under  any  circumstances,  be  deprived  of  possession  of  her  husband's 
property.  This  objection  mis-apprehends  the  ground  upon  which 
the  decision  objected  to  was  passed.  It  was  not  passed  in  accord- 
ance with  Hindu  law,  but  in  accordance  with  those  principles  on 
which  a  Court  of  equity  should  act.  Those  principles  regard  the 
remedy  to  be  applied,  and  do  not  affect  the  rights  of  parties  under 
Hindti  law,  which  they  leave  intact. 

We  do  not,  and  cannot,  after  the  decision  of  the  Privy  Council 
in  the  case  of  Kdshi^ith  Basdk  and  Ramd-ndth  Basdk  versos 
Eara-aundarC  Ddai  and  Kamal'mani  Ddst,  decided  by  the  Privy 
Council,-t  regard  the  nature  of  a  Hindti  widow's  interest  in  exactly 
the  same  light  as  it  was  regarded  by  the  Judges  who  decided  the 
suit  in  this  Court  in  1854* ;  but,  looking  upon  it  not  as  a  mere  life 
estate,  but  as  a  restricted  estate  of  inheritance,  we,  in  accordance 


•  See  decisioDs  of  S.  D.  A.  for  1864,  pp.  851,  373,  ante,  p.  362. 
t  Clarke's  Beports  p.  91 ;  and  Vyavadhd  Darpana  (2nd  Ed.)  p.  97. 
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with  that  decision,  think  that,  on  sufficient  proof  by  the  reversioners 
being  given  that,  but  for  the  interference  of  the  Courts,  ultimate 
loss  of  fhem  as  to  the  heirs  who  may  succeed  eventually  will  ensue 
from  the  conduct  of  the  tenant  in  tail  in  possession  of  the  property, 
and  with  a  view  of  remedying,  or  rather  of  preventing,  such  loss,  this 
Court  should  step  in  and  appoint  a  receiver  to  take  charge  of  the 
estate.  The  proof,  though  inferential,  must  be  clear  and  cogent ; 
and  unless  the  evidence  lead  inevitably  to  the  conclusion  that  the 
heirs  will  be  damnified  if  she  be  left  in  possession,  the  widow  should 
not  be  divested  of  the  possession  of  her  husband's  estate. 

The  conduct  of  the  widow  may  not  amount  to  what  is  tech- 
nically called  waste ;  but  extending  the  meaning  of  that  term  to 
any  illegal  act  of  alienation,  either  directly  or  indirectly,  injuriously 
aflFecting  the  interest  of  the  reversioners — alienations  contrary  to 
the  nature  of  her  estate,  and  therefore  in  the  nature  of  waste, — we 
think  that  the  same  course  should  be  pursued  as  should  also  be 
followed  in  a  case  of  technical  waste. 

In  placing  the  reversioners  in  possession,  it  is  to  be  understood 
that,  in  a  case  like  that  before  us,  they  are  in  possession  not  by 
any  right  appertaining  to  them,  but  simply  as  receivers,  and  on  a 
consideration  that,  as  heirs  in  reversion,  they  have  the  strongest 
interest  in  the  well-being  of  the  property  entrusted  to  their  care. 

For  the  reasons  then  above  given,  we  see  no  room  to  doubt 
that  a  suit  of  the  nature  of  that  out  of  which  the  present  special 
appeals  have  ai'isen,  viz.,  one  by  a  reversioner  for  the  setting  aside 
of  illegal  alienation  during  the  life-time  of  the  widow,  coupled  with 
a  prayer  for  possession  as  receiver,  is  maintainable  in  our  Courts. 
And  as  the  Judge  finds,  whether  rightly  or  wrongly,  that  the  alie- 
nations made  are  so  subversive  of  the  reversioner's  rights  as  to 
justify  the  removal  of  the  widow  from  possession,  in  order,  it  would 
seem,  to  prevent  future  acts  of  the  same  nature,  we  see  no  ground 
for  interfering  in  special  appeal  with  the  decision  passed  by  him. 

As  to  the  second  objection  raised  in  special  appeal,  it  is  not  one 
to  which  we  can  listen  in  special  appeal.  The  power  of  the  Courts 
to  appoint  a  receiver  in  such  a  case  being  clear,  the  details  connect- 
ed with  such  appointment  must  be  left  to  the  Courts  themselves 
As  a  general  rule,  on  the  appointment  of  a  stranger  as  receiver, 
security  should  be  required  ;  but  in  a  case  in  which  the   reversioner 
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has  been  appointed  the  receiver,  his  interest  in  the  retention  of  the 
management  and  in  the  welfare  of  the  property  may,  in  the  Court's 
judgment,  stand  in  the  place  of  security,  more  specially  as  it  is 
always  in  the  power  of  the  widow  to  move  the  Court  either  for  the 
appointment  of  a  fresh  receiver,  or  for  the  demand  of  security,  should 
the  rents  and  profits  be  not  regularly  paid  over  to  her  as  directed. — 
S.  D.  A.  Decis.  for  1859,  pp.  210,  214, 


Calcutta  H.  C.  A..— The  iUh  of  June,  1868. 

Present : 
The  Hon'ble  O.  Loch,  and  F.  A.  Glover  Judges. 

MussUMMAT  MoHA-RANEE  and  another  (Defendants)  Appellants^ 

versus 
NuDDU  Lall  Misser  (plaintiff)  Respondent. 


Where  waate  is  proyed  on  the  part  of  a  widow,  the  Court  should  not  put  a 
into  poBsesaion ;  but  should  appoint  a  manager  (who  might  be  the  reversioner)  who 
should  be  required  to  render  accounts  periodically.  Leases  which  have  been  givea 
by  the  widow  cannot  be  interfered  ^th,  unless  the  lessees  be  making  waste. 

Loch,  J, — Waste  on  the  part  of  the  widow  has  been  proved, 
and  the  Lower  Courts  have  given  the  reversioner  possession^  and 
directed  that  his  name  he  registered  as  a  joint  proprietor  with  the 
widow.  We  think  the  order  is  wrong.  The  Court  should  not  have 
converted  the  reversioner  into  an  actual  proprietor.  It  should  have 
appointed  a  manager  accountable  to  the  Court  for  all  his  acts  in 
respect  of  the  estate,  who  should  be  required  to  render  accounts 
periodically,  and  be  put  in  possession  of  all  the  property  in  the 
widow's  own  possession.  Leases  which  have  been  given  by  her  can 
not  be  interfered  with  (as  laid  down  by  the  Full  Bench  in  the  spe- 
cial number  of  the  Weekly  Reporter  pages  165  and  166),  unless 
the  lessees  be  making  waste ;  and  if  the  charge  be  proved  then  the 
Court  can  take  measures  to  preserve  the  property  given  in  lease. 
There  is  nothing  to  prevent  the  Court  appointing  the  reversioner 
to  be  manager  if  he  be  a  fit  person  for  the  appointment.  We  modi- 
fy the  orders  of  the  lower  court  accordingly.— S.  W.  R.  Vol.  X,  c.  r. 
page  73. 
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Family  jewels,  if  part  of  the  ancestral  property,  are  not  trans- 
ferable by  a  widow  except  for  special  purposes  ;  and  acts  of  waste 
on  the  part  of  the  widow  in  regard  to  her  husband's  property,  if 
proved,  would  be  a  ground  for  withdrawing  a  certificate  granted  to 
her  under  Act  XL  of  1858. — Bhagwanee  Koonwur  v.  Parbutty 
Koonwur.—S.  W.  R.  Vol.  II,  Mis.  p.  13. 

Declaration  of  title  may  be  granted  to  reversioDers,  and  aliena- 
tions by  a  Hindti  widow  set  aside  during  the  widow's  life-time,  al- 
though possession  of  the  estate  itself  will  not  be  ordinarily  given. 
MiiisumTiiat  Shiho  Eoeree  and  others  v.  Joogun  Singh  and  others. — 
S.  W.  R.  Vol.  VIII,  p.  155. 

In  the  case  of  Kdahi-ndth  Basdk  and  Rama-ndth  Baadk  versus 
Hara-sundari  Dasi  and  Kamal-mani  Ddai  (Clarke's  Reports, 
p.  91,) — Lord  Gifford  in  his  judgment  mentions  an  opinion  of  certain 
Pundits  that  the  female  Hindfi  heir  may  be  restrained  from  abusing 
her  power  of  disposition.  This  opinion  is  supported  by  the  autho- 
rity of  all  the  text-writers :  it  is  most  consistent  with  the  general 
principles  of  the  Hindfi  law  as  to  females ;  and  also  perfectly  con- 
sistent with  reason ;  for  surely  there  ought  in  reason  to  exist  some- 
where the  power  of  preventing  an  alienation  against  her  duty  by 
one  whose  power  of  alienation  is  limited  by  the  law,  and  who  owes 
a  duty  to  those  in  succession  to  preserve  the  corpus  of  the  estate. 
Yet  of  what  value  would  be  a  power  of  prevention,  to  which  no 
Court  of  justice  would  give  effect?  It  remains  to  consider  whether 
the  bill  states  a  sufficient  case  of  waste.  No  doubt  the  remedy 
should  not  extend  beyond  the  mischief. — Part  of  the  decision  passed 
by  the  Supreme  Court  of  Calcutta  in  the  case  of  Hari  Daaa  Dutt 
versus  Rangan-mani  and  others.  See  Bell  and  Taylor's  Reports, 
Yol.  II,  Part  5,  p.  279 ;  and  Vyavasthi  Darpana,  (2nd  Ed.)  p.  124. 
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Pbivy  Council. 

On  appeal  from  the  Supreme  Court  alt  Ccdcutta. 

HuBBT  Dabs  Dutt^  Appellant, 

versus 

Sreemotee  Apoobna  Dossee  and  another,  Respondents. 

A  Court  of  equity  will  not  interfere,  unlesB  it  is  shown  that  there  is  danger  from  the 
mode  in  which  the  tenant  for  life  in  possession  is  dealing  with  the  property.  The 
mere  fact  of  the  tenant  for  life  keeping  in  hand  for  about  three  months  part  of  the 
corpus  for  the  alleged  purpose  of  an  illegal  investment  does  not  amount  to  waste ; 
nor  is  in  derogation  of  those  entitled  in  reversion. 

The  title  of  a  Hindd  widow  to  her  husband's  property,  though  a  restrictive  one, 
is  not  in  the  nature  of  a  trust.  Whether  by  the  Hindti  law  current  in  Bengal  the 
interest  of  a  daughter  in  the  estate  of  her  deceased  father,  is  of  ihs  same  nature  as 
that  of  a  widow.    Quore. 

Their  Lordships  do  not  think  it  necessary  to  trouble  the 
Counsel  for  the  Respondent.  This  Bill  is  filed  by  a  party  entitled 
to  property  secured  during  the  life  of  the  tenant  for  life ;  and  the 
Bill  proceeds  on  the  ground  that  the  property  is  endangered  from 
the  manner  in  which  the  tenant  for  life  is  dealing  with  it  The 
tenant  for  life  is  the  daughter  of  the  intestate  Hird-lal  Mallik.  It 
has  been  decided  by  this  Court  in  the  case  of  Kashi-ndth  Basak 
versus  JSara-sundari  Ddsf,  after  most  full  deliberate  argument  and 
consideration,  that  the  principles  which  are  applied  in  Courts  of 
equity  in  England,  for  securing  in  the  public  funds  any  property 
to  which  one  person  is  entitled  in  possession,  and  another  is  entitled 
in  remainder,  are  not  applicable  to  the  case  of  property  in  India» 
where  such  property  is  in  possession  of  a  Hindd  widow. 

Now,  the  Bill  alleges,  that,  in  this  respect,  the  widow  and  the 
daughter  stand  in  the  same  situation.  Whether  they  stand  in  the 
same  situation  or  not,  with  respect  to  the  right  of  disposition  of  the 
property,  they  at  all  events  stand  in  the  same  situation  as  to  the 
right  of  administration,  and  right  of  enjoyment  for  their  lives ;  and 
the  principle  laid  down  in  the  case  which  has  been  referred  to  in  this 
Court  was  this,  that  it  is  not  sufficient  to  say  that  there  is  one  per- 
son entitled  in  possession,  and  another  entitled  in  remainder,  in  order 
to  induce  the  Court  to  interfere  to  take  the  property  out  of  the  hands 
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of  the  individual  who  is  in  possession  of  it ;  but  it  is  necessa^  to 
show  thftt  there  is  danger  to  the  property  from  the  mode  in  which 
the  party  in  possession  is  dealing  with  it^  in  which  case^  and  in  such 
case  only,  the  Court  will  interfere. 

The  law,  therefore,  being  perfectly  settled  by  that  decision,  and 
that  decision  having  been  followed  during  the  time  Sir  Edward 
Byan  presided  over  the  Supreme  Courts  and  also  his  successor. 
Sir  Lawrence  Feel,  it  must  be  considered  as  the  settled  law  of  the 
Courts  in  Bengal. 

The  question  here  is^  has  any  thing  been  shown  in  this  case  to 
justify  interference,  or  has  the  case,  alleged  in  the  Bill,  been  estab- 
lished by  evidence?  The  only  evidence  which  exists  being  the 
answer  of  the  defendant.  It  appears  to  their  Lordships,  it  has  not 
been  made  out  at  all.  Can  it  be  said,  that  the  respondent,  who 
according  to  the  ordinary  Hindu  custom,  keeps  in  her  house  a  cer- 
tain portion  of  the  money,  having  in  the  course  of  three  months, 
invested  Rs.  39,000,  three  fourths,  or  at  least  two  thirds,  of  the 
money  in  other  securities,  was  guilty  of  a  devastavit,  or  shewed  the 
slightest  intention  of  committing  a  devastavit  in  this  respect.  Their 
Lordships  are  of  opinion  that  no  such  case  is  made  out ;  and  as  the 
ground  upon  which  the  Bill  was  filed,  therefore,  entirely  fails,  the 
appeal  must  be  dismissed  with  costs. 

We  must  observe,  that  no  such  instance  has  been  produced, 
either  from  the  native  or  the  Supreme  Courts  in  which  any  order 
has  been  made  for  such  interference,  except  in  a  case  in  which  mani- 
fest danger,  or  risk  of  danger,  has  been  proved  to  the  satisfaction  of 
the  Court. 

Their  Lordships  will  advise  Her  Majesty  to  affirm  this  decree 
with  costs. — Moore's  Indian  Appeals,  Vol.  VI,  p.  433. 

Calcutta,  H.  C.  A.— The  26th  of  August  1862. 

Present : 

W.  Morgan,  C.  Steer  and  Sir  Charles  Jackson,  Judges. 

Loll  Soondee  Doss,  versus  Hurat  Kishen  Doss. 

A  Hindd  widow,  entitled  to  a  life-estate  only,  granted  a  putnee  of  the  lands,  ffeld 
firtt,  that  this  did  not  work  a  forfeiture  entitling  the  reversioners  to  enter.  S^ 
condly,  that  the  reversioners  were  not  entitled  to  have  the  ptUnee  set  aaide. 
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Thirdly,  to  juBfcify  divesting  a  Hindd  widow  of  her  poasession  on  the  ground  of  ' 
there  most  be  dear  evidence  of  acts  on  her  part  tending  to  injure  the  reveraionen.* 

This  suit  ^as  instituted  by  reversioners  against  a  Hindti  widow 
and  her  putnee-dar,  impugning  the  act  of  the  widow  in  granting 
the  putnee  as  an  act  of  waste  prejudicial  to  their  interest,  and 
claiming  immediate  possession  of  the  estate^  and  to  set  aside  the 
putnee  as  invalid. 

Jackson,  J. — This  case  has  been  referred  to  me  in  consequence 
of  the  difference  of  opinion  between  the  judges  who  heard  it  in  the 
usual  course. 

The  question  now  is  whether  the  cause  of  action  is  one  upon 
which  the  plaintiff  was  entitled  to  a  decree.  The  respondent's 
pleader  urged  upon  the  court  the  well-known  case  of  Bolakee  Bibee 
Appellant.f  That  decision,  not  the  unanimous  decision  of  the  court, 
has  been  generally  looked  upon  as  extremely  harsh,  and  it  has  been 
since  modified,  especially  by  the  observations  of  the  Sudder  Court 
in  the  case  of  Goluck-monee  Dossee  Appellant,t  and  I  think  looking 
at  the  light  in  which  the  status  of  the  Hiodli  widow  is  now  viewed, 
it  would  always  be  ruled  at  this  day  that  to  justify  a  suit  for  divest- 
ing the  widow  of  possession,  there  must  be  clear  evidence  of  acts  on 
her  part  tending  to  injure  the  property,  so  that  interference  of  the 
Courts  is  necessary  to  prevent  ultiqaate  injury  to  the  eventual  heirs. 
The  criterion,  therefore,  in  this  case  would  be  the  plaintiff's  success 
or  failure  in  showing  that  ultimate  loss  to  them  would  result  from 
the  widow's  act.  I  do  not  see  that  any  of  the  sort  is  established. 
The  Principal  Sudder  Ameen  calls  the  granting  of  this  piUnee  an 
alienation,  but  I  cannot  see  that  it  is  so.  It  has  the  effect  of  dimi- 
nishing the  gross  sum  which  the  widow  will  receive  by  way  of  rental. 
It  cannot  be  doubted  that  she  might  grant  a  lease  for  years  or  one 
not  going  beyond  her  life-time.  If  on  her  death  the  next  heirs 
seeking  to  enter  on  the  estate,  should  be  met  by  the  allegation  of 
pvinee,  they  will  no  doubt  sue  to  get  rid  of  the  incumbrance  and 
will  presumably  succeed.  But  I  see  no  act  of  waste  on  the  part  of 
the  widow,  and  nothing  which  gives  any  foundation  for  the  present 
suit.     I,  therefore,  concur  with  Mr.  Justice  Morgan  in  reversing  the 

*  Vide  Ind.  Jur.  for  1862-63,  p.  82  and  Norton's  Leadiog  Cases,  Part  11^  p.  651. 
t  AnU,  pages  352  and  358. 
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decree.    It  is  accordiDgly   reversed. — Marshairs   Reports^   Vol.  I, 
page  lis.     InA  Jur.  for  1862-3,  p.  82. 

When  the  validity  of  an  alienation  by  a  Hindi!  widow  is  the 
question  for  the  consideration  of  the  Court,  the  ontw  of  proving 
the  necessity  for  the  alienation  rests  with  the  defendant.  Where 
in  such  a  case  the  plea  of  necessity  fails,  the  Court  will  iw)t  grant  a 
decree  for  immediate  possession,  unless  a  very  strong  case  of  waste 
and  deterioration  is  made  out. — ChnMer-dharee  Singh  and  others  v. 
Miiaaunvmat  Hur-Coomaree  and  others.— Ind.  Jur.,  for  1862-1863, 
page  99. 

An  attempt  at  a  false  adoption  of  a  son  does  not  render  a  widow 
liable  to  the  penalty  of  absolute  forfeiture  of  the  property  by  her 
for  the  benefit  of  the  reversioners. 

No  acts  of  waste  or  fraudulent  alienation  of  the  property  being 
alleged,  the  Court  declined  to  interfere  with  the  widow's  management. 
KuTnoUmonee  Dosaee  v.  AMadrmonee  Doaaee  and  another. — ^S.  W.  R 
Vol.  I,  c.  r.  p.  256. 

A  Hindu  widow  cannot  be  compelled,  without  proof  of  waste, 
to  give  security  for  the  value  received  by  her  of  lands  belonging  to 
her  husband's  estate  taken  by  a  Railway  Company.— JSindEoo  Basinee 
JDoaaee  v.  Bolie  Chand  SeU.—S.  W.  R.  Vol.  I,  c.  r.  p.  125. 

Suit  by  a  reversioner  to  set  aside  an  alleged  fabricated  deed  of 
alienation  said  to  have  been  executed  by  his  ancestor  and  supported 
by  the  widow. 

Held,  that  the  suit  in  this  form  could  not  be  maintained  during 
the  widow's  life-time,  whatever  right  the  plaintiflf  might  have  either 
to  obtain  a  declaration  that  the  deed  was  not  binding  beyond  the 
widow's  life-time,  or  to  procure  the  interference  of  the  Court  to 
prevent  waste. — Mussummat  Ram  Banee  Koonwar  and  others  v. 
Musmw/mat  MvJieahur  Koonwar  and  others. — S.  W.  R.  Vol.  I,  c.  r. 
page  338. 

A  conveyance  by  a  Hindti  widow,  for  other  than  allowable  causes, 

of  property  which  has  descended  to  her  from  her  husband,  is  not  an 

act  of  waste,  destroying  the  widow's  right,  and  vesting  the  property 

in  the  reversioners,  but  is  binding  only  during  the  widow's  life-time. 

Vol.  II.  46 
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TJbe  reversioner  can,  during  the  widow's  life-time,  s»e  to  obtain 
a  declaration  that  the  conveyance  is  not  binding  beyond  the  life- 
time of  the  widow,  and  also  to  prevent  waste, — Jftco^ratH  Seiik 
Y.  Gaur  Ghooee.S,  W.  R.  (F.  B-)  165..     . 


Belative  t^  Beversioxxary  Hebre. 

The  rule  of  Hind6  Law  is  that,  in  the  case  of  inheritance,  the 
person  to  succeed  must  be  the  heir  of  the  last  full  owner.  On  the 
death  of  the  last  full  owner,  his  wife  succeeds  as  his  heir  to  a 
widow's  estate,  and  on  l^er  death  the  person  to  succeed  is  the  heir, 
at  th(xt  time^  of  the  last  full  owner. — Bhoolmn-moyee  Ddm  T« 
Rarnf'kiahore  Achaijea.—S.  W.  R.  Vol.  IH,  P.  0.  p.  15, 


Calcutta,  S.  D.  A.— The  9th  of  April  1833. 

JjkXMi  Nabatan  Singh  and  Bf^CHAN  Kumabi,  Mother  and  Qoaidiai^ 

of  the  Minor  Qada-dqar  Parsad,  son  of  the  late  Siva  Hott 

Naratan  Sinqh,  Appellants 

versus 

TuLSEE  NarayAjN  Singh,  Har-ixev  Narayan  Sing  a,nd  Qung-dbv 

Narayan  SmG,  Respondents, 

^e  nrmh}i9rj  heire  to  an  eata^  of  a  aoplesB  Hindti,  vacated  by  |u0  widow's  dttll^ 
to  which  she  Bucceeded,  are  h*9  heira  surviving  at  her  decease ; — so  that  of  seronl 
kinsmen  of  equal  d^ee  who  would  have,  jointly  succeeded,  but  for  the  widpw,  if 
any  die  in  the  inter^  between  the  deaths,  of  the  husband  and  widow,  Hbtir  hma  ue 
excluded. 

Baboo  Daryao  Narayan  Singh,  a  Zemindar  of  Zillah  Sarur^ 
had  five  sons,  Sarva  Narayan  Singh,  Narsingh  Narayan  Singfai 
Pateh  Narayan  Singh,  Partap  Narayan  Singh,  and  Harakh  Na»y»tt 
Singh,  who  separated  and  divided.  In  1220  Fateh  Narayan  Singh 
died  childless  possessed  of  certain  Talukas  in  B&l  and  other  Per- 
gunnabs,  and  other  real  properties  in  that  Zillabu  His  widows 
Bam  Kum£^ri  and  Talimand  Eumari  succeeded  aa  hjs  heiis,aiid 
were  recorded  in  the  Collector's  office  in  regard  to  the  lands  register- 
ed therein.    Narsingh  Narayan  Singh  died  in  1214  Fxuii^  and  left 
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three  sons  Nidh  Narayan  Singh,  Sidh  Narayan  Singh,  and  Laxmi 
Narayaa  Singh. 

On  the  J3rd  February,  1828,  in  the  Provincial  Court  of  Patna, 
Tulsee  Narayan  Singh,  the  son  of  Siva  Sankar  Narayan  Singh,  the 
eldest  son  of  Partap  Narayan  Singh,  and  his  cousins  Har-dev  Naray- 
an Singh  and  Gang -de  v  Narayan,  the  sons  of  Sarup  Narayan,  the 
second  son  of  Partap  Narayan  Singh,  against  Laxmi  Narayaa 
Singh,  and  Siva  Dntt  Narayan  Singh«  instituted  the  suit 

The  pliiinb  was  to  this  effect: — "When  Fateh  Narayan  Singh 
died,  he  was  survived  by  six  nephews.  The  Defendant  Laxmi,  the 
Defendant  Siva  Dutt  and  his  brother  Aditya,  since  dead;  Siva 
Sanker,  father  ^of  Tulsee ;  Sarup,  father  of  Gang-dev  and  Har-dev ; — 
iand  Udit,  son  of  Sarva  Narayan.  These  six  nephews  were  his  heirs. 
His  widows  merely  by  way  of  alimony  held  deceased's  estate, 
l^hose  of  the  six  nephews  who  died  are  represented  by  their  sons 
Irespectively.  The  estate  of  Fateh  Narayan  should  be  divided  into 
four  shares.  We,  as  representatives  of  Siva  Sankar  and  Sarup 
Narayan,  the  sons  of  Partap  Narayan  who  survived  their  uncle 
Fateh  Narayan, — are  entitled  to  one  share. 

On  the  death  of  Siva  Dutt,  Bechan  Kumari,  his  wife,  appeared, 
on  the  part  of  self  and  his  minor  son  Qada-dhar  Parsad,  to  defend. 

On  the  2nd  March,  1830,  Sir  James  Harington,  a  Judge  of  the 
Fix)vincial  Court,  passed  a  decree,  with  costs,  in  favour  of  Plaintiffs* 

From  this  decree,  Laxmi  Narayan  preferred  an  appeal  to  the 
Hniddcr  Bewanny  Adawlwt  in  which  the  widow  of  Siva  Dutt  after- 
wards joined. 

On  the  21st  November,  1832,  the  case  was  first  heard  by 
Mr.  R.  Walpole,  a  Judge  of  the  Court,  who  proposed  to  amend  the 
decision  of  the  Provincial  Court  in  the  mode  and  for  the  reasons  thus 
stated  in  his  judgment.— "I  find  on  consulting  the  Pandit  that  on 
the  death  of  a  widow  who  took  her  husband's  estate  when  brothers 
and  brothers*  sons  concur,  the  succession  is  regulated  by  propinquity. 
Who  then,  on  this  principle,  were  the  heirs  on  the  death  of  Ram 
Kamari  ?  It  is  clearly  proved  that  three  nephews  of  Fateh  Narayaa 
Singh  were  then  surviving, — the  two  original  defendants  and  Siva 
Sanker,  the  father  of  the  plaintiff  Tulsee.  Under  these  circums- 
tances, they  succeeded  to  the  estate  of  Fateh  Narayan  Singh.  His 
grand  nephews;,  Har-dev  Narayan  Singh  and  Gang-dev  Narayan 
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Singh,  sons  of  Sarap  Narayan  Singh,  who  had  pre-deceased  Ram 
Kumari  by  three  years,  are  barred  of  heritable  right. 

The  case  next  came  on  before  Mr.  R.  H.  Rattray  on  the  27th 
November,  1832,  who  recorded  his  concurrence  in  the  judgment 
proposed  by  Mr.  Walpole.— SeL  S.  D.  A.  Rep.  Vol.  V,  p.- 182  (New 
Ed.  p.  330.) 


Calcutta,  H.  C.  A.— The  4ith  of  December  1867. 

Present: 

The  Hon'bie  H.  V.  Bayley  and  J.  B.  Phear,  Judges. 

Ram  Shewuk  Rot  and  others  (some  of  the  Defendants),  Appellants, 

veratM 
Sheo  QoBnn>  Sahoo  (Plaintiff),  Respondent. 

A  Hindd  widow  takes,  with  her  husband's  estate,  the  power  of  alienation  ;  and  con- 
veyances made  by  her  give  a  good  title,  Uable  only  to  the  superior  claim  of  such  of 
her  husband's  heirs  as  may  be  alive  at  the  time  of  her  death. 

Following  a  decision  of  a  Division  Bench  of  the  High  Ooort^  it  was  held  that,  on  the 
death  of  a  Hindd  widow,  her  deceased  husband's  hein  become  entitled  to  all  his  im- 
movable property  which  was  in  her  hands,  except  only  so  much  as  might  have  been 
disposed  of  by  her  under  circumstances  which  would  render  her  aUenationa  binding 
against  them. 

In  such  a  case  the  heir's  cause  of  action,  in  a  suit  to  obtain  possession,  accrues  on  the 
day  of  the  widow's  death. 

The  sale  of  a  Hindd  widow's  rights  and  interuts  in  her  husband's  estate,  in  exeention  of 
a  money-decree  against  her,  does  not  touch  the  estate. 

Collectorate  ehellauns  acknowledging  the  receipt  of  Qovemment  revenue,  were  held  to 
be  no  evidence  of  the  necessity  for  the  sale  of  the  ancestral  property  on  account  of 
whidi  the  revenue  was  paid. 

The  facts,  so  far  as  they  are  necessary  to  render  the  matter  of 
litigation  intelligible,  may  be  shortly  stated  as  follows : — 

The  property  in  suit  which  is  very  extensive,  consists  of  a  four 
anna  share  in  a  considerable  number  of  mouzahs,  and  it  was  for- 
merly the  separate  estate  of  one  Baboo  Digambur  Sing.  On  his 
dying,  very  many  years  ago,  without  leaving  any  issue  surviving  him, 
his  widow,  Bal  Kooer,  took  the  property  for  the  estate  of  a  Hind& 
widow.  She  was  young  at  that  time,  but  she  lived  to  attain  a  great 
age.    During  the  early  part  of  her  widowhood,  she  encumbered  or 
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made  away  with  the  whole  of  the  property  in  question,  abd  the 
substantial  defendants  in  these  suits  are  her  alienees,  or  their  repre- 
sentatives, claiming  under  conveyances,  which  all  date  back  more 
than  twenty-five  years.  At  the  death  of  Digambur,  it  seems  that 
Baj  Coomar  Sing,  Moharaj  Sing,  and  Joobraj  Sing,  the  three  minor 
sons  of  his  deceased  brother  Nityanund,  were  his  nearer  of  kin 
and  entitled  to  succeed  to  his  property,  had  the  widow  been  then  out 
of  the  way.  Both  Moharaj  and  Joobraj  died  during  the  life-time  of 
Bal  Kooer.  The  former  had  no  issue,  but  the  latter  left  a  son  Gun- 
ga  Persaud  alias  Ghuseetun  Lall,  who  with  his  uncle  Kaj  Coomar, 
survived  the  widow,  and  is  a  prominent  figure  in  the  present  suits. 

(The  most  importaot  part  of  the  judgment  in  these  cases  Is  as 
follows : — ) 

Then  comes  the  question,  did  Baj  Coomar  become  entitled  to 
that  property  at  Bal  Kooer's  death,  notwithstanding  that  lady's 
alienations  ?  He  was  at  that  time  the  sole  nearest  of  kin  to  Digum- 
bur  alive,  and  by  Hind6  Law,  whether  of  the  Benares  or  Bengal 
School,  his  sole  heir.  If  the  law  applicable  to  the  case  were  that 
of  Bengal,  it  is  admitted  that  the  answer  to  this  question  would 
depend  simply  on  the  circumstances  under  which  the  alienations 
were  respectively  made.  But  the  law  by  which  the  parties  are 
bound  is  that  of  the  Mitdkshari,  and  the  appellants  urge  that  under 
that  law,  when  the  widow  takes  her  husband's  estate  in  default  of 
male  issue  surviving  him,  she  takes  it  as  woman* a  pivperty,  des^ 
cendible  to  her  own  heirs  instead  of  her  husband's  heirs,  with  com- 
plete power  of  alienation  over  it.  This  point  was  very  ably  argued 
before  us,  and  if  the  matter  were  res  Integra,  I  should  require  much 
time  for  consideration  before  I  should  be  able  to  come  to  the  con- 
clusion, on  the  Benares  texts,  that  the  appellant's  contention  is 
wrong.  But  it  seems  to  me  that  the  question  has  already  been 
judicially  decided  by  this  Court.  In  the  suit  of  Onoop  Boy  versus 
Goberdhun  Nath,  (reported  in  III,  Weekly  Beporter,  page  105,)* 
of  a  Division  Bench  of  this  Court,  after  reviewing  or  referring  to  most 
of  the  authorities  which  bear  upon  it,  held  distinctly  that  under 
the  Mitdkshari  Law  "  as  regards  the  immovable  property  inherited 
by  a  widow  from  her  husband,  she  has  nothing  but  a  life-interest. 
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and  cannot  dispose  of  it  except  under  peculiat  cii'cdmstances,  and 
under  certain  restrictions/'*  It  farther  h^ld  that  on  her  death  it 
went  to  the  heirs  of  her  husband.  It  is  true  that  the  argument  upon 
-which  the  Court  founded  its  judgment  is  not  altogether  satisfactory* 
Still  the  Court  in  that  case,  deliberately  setting  aside  the  disposi- 
tion of  the  property  made  by  the  widovr,  declared  the  husband's 
heir,  living  at  her  death,  entitled  to  recover  against  her  devisee,  and 
aff  tills  decision  seems  to  me  strictly  in  point,  I  feel  myself  bound 
to  be  guided  by  it,  because  I  am  not  prepared  ta  express  my  dissent 
from  it,  and  on  that  ground  to  make  a  reference  to  the  Full  Court 

Following  this  precedent,  it  appears  to  me  that  on  the  deatli 
of  Bal  Kooer,  Baj  Coomar  became  entitled  to  all  DigUmbur's  im-> 
movable  property  which  had  been  in  her  hands,  excepting  only  so 
much  as  might  have  been  disposed  of  by  her  under  circumstoicea 
which  would  render  her  alienations  valid  against  her  deceased  hus- 
band's heirs.  He,  therefore,  at  the  same  time  acquired  the  tight 
to  briog  a  suit  for  possession  against  all  persons,  who  wrongly  kept 
him  out  of  possession  of  that  property.  He  did  not  himself  obtaia 
possession,  and  Deo  Coomar^  his  son,  admits  that  since  his  father's 
deaths  he  has  conveyed  his  rights  in  two  annas  of  Digumbur's  pro^ 
perty  to  Sheo  Qobind  so  that  as  between  these  two  persons,  each 
has  a  right  to  sue  for  recovery  of  a  moiety  of  Digumbur's  estate/ 
and  subject  only  to  such  titles  to  the  same  as  Bal  Eooer's  alienees 
may  be  able  to  establish.— S.  W.  R.  Vol  VIII,  p.  519. 

See  Rooder  Ohundev  CJuywdhry  v.  Shumbhoo  Ckunder  Chow* 
dfcry.— Sel.  S.  D.  A.  Rep.  Vol.  Ill,  p.  106 ;  and  MuammvfuU  Jay^ 
Tnonee  Debea  v.  Ram-joy  Chowdhry.^-Ibid.  p.  289. 

See  also  Bhoop-Tiarain  Sahoa  v.  Baboo  Jobraj  Singk. — S.  D. 
A.,  Decis.  of  13th  January  1847,  where  a  Hind6  died  leaving  bis 
widow.  The  next  heirs  were  three  brothers,  one  of  the  brothers 
died  during  the  widow's  life.  It  was  held  that  his  representatives^ 
did  not  succeed  on  the  death  of  the  willow. — Norton^s  Leading  Cases 
Part  II,  pp.  520,  521. 

Though  a  reversioner  cannot  obtain  possession  during  the  life- 
time of  a  Hindd   widow,  yet  he  may  be  entitled  to  a  declaration 

*  But  see  the  Privy  Council  DedaioA  in  p.  278  which  is  decisive  on  the  above  point 
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whether  the  alienations  made  by  the  widow  are  or  are  not  valid  and 
binding  on  the  absolute  heir.  If  the  reversioner  can  prove  that 
wilful  default  is  about  to  take  place,  he  will  be  entitled  to  such  relief 
from  the  court  as  will  prevent  the  apprehended  occurrence  of  a  sale 
for  arrears. — ShunU'Chunder  Swn,  v.  Muthoora-naih  Pudatick.'^ 
W.  R.  Vol.  VII,  p.  303. 

H^ld,  that  according  to  Hindii  law,  the  property  of  a  deceased 
person  in  the  possession  of  his  widow  reverts  at  her  death  to  the 
reversioners  in  exlstenoe  at  ihat  time ;  that,  consequently,  the  pro- 
perty in  the  present  case  went  to  the  plaintiff,  the  nearest  male  heir, 
nephew  of  the  deceased,  Doolar  Chand,  to  the  exclusion  of  another 
pephew  born  deaf  and  dumb,  and  of  the  third  party  who  claimed 
to  have  purchased  the  rights  and  interests  of  Moorut-lall,  brother 
of  the  deceased,  but  who  died  before  th^  widow. — BalgobML-UM 
and  others  v.  Ram  Fartab  Sing  and  others.-^S.  !>•  A.  Peois,  fpT 
1860,  p.  661, 

A  conditional  sale  is  an  alienation,  the  validity  of  which  a  re- 
versioner to  a  Hindii  widow  is,  by  Hind6  law,  entitled  to  question. 
Odit'Tiurqin  Singh  v.  Dhurm  Af  aftten.— S.  W.  B.  for  1864,  p.  263. 

When  a  childless  Hindti  widow  is  the  heiress  and  legal  re- 
presentative of  her  husband,  the  reversionary  heirs  are  bound  by 
decrees  relating  to  her  husband's  estate,  which  are  obtained  against 
her  without  fraud  or  collusion,  and  they  arQ  also  bound  by  limita- 
tion by  which  she,  without  fraud  or  collusion,  is  housd^-^Nubcm 
Vhunder  ChvJcerbvMy  v.  Issur  Chunder  Chviierbutty  and  othera*^ 
8.  W.  B.  Vol.  IX,  (F.  B.)  p.  503. 

Present: 

The  Honlble  Sir  Barnes  Peacock^  Kt,  Chief  Justice,  and  the 
Hon'ble  W.  S.  Seton  Karr,  Judge. 

&V^WB,XJ^  Bequm  (one  of  the  Defendants)  Appellant 

versus 

JupiDOO-Bixms  SUHATB  and  others  (plaintiffs)  Respondents. 

J^  BsM  by  a  HindA  widow  oi  her  husband's  estate  nnder  necessitj  cannot  be  set  aside 
^pqn  pa5ment  of  the  amount  which  it  was  necessary  for  the  widow  to  raise  or  in  the 
proportion  whicl^  that  sum  bears  to  the  amount  for  which  the  estate  was  sold. 
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Peacock,  C,  J.-^ln  this  case  the  plaintiff  seeks  to  set  aside  the 
sale  by  the  widow  altogether,  and  he  is  not  at  liberty  to  set  aside 
the  sale  upon  payment  of  the  amount  which  the  defendant  has 
proved  that  it  was  necessary  for  the  widow  to  raise ;  nor  is  he  en- 
titled to  have  the  sale  set  aside  in  the  proportion  which  the  sum 
for  the  raising  of  which  necessity  is  proved  bears  to  the  amount  for 
which  the  estate  was  sold. 

This  case  is  governed  by  the  principles  laid  down  in  Special 
Appeal  No.  1664  of  1867  *—S.  W.  R.  Vol.  IX,  p.  284. 

Where  a  sale  was  necessary,  it  cannot  be  set  aside  on  repay- 
ment of  the  purchase  money. — Agra  Dec.  VoL  I,  p.  291. 

A  reversionary  heir  cannot,  during  the  life-time  of  a  Hind6 
widow,  sue  to  set  aside  a  sale  made  by  her,  if  12  years  have  elapsed 
since  the  date  of  the  sale,  though  he  may,  during  her  life-time,  sue 
to  have  the  sale  declared  void  and  to  prevent  Waste.  Such  limitatiou 
does  not  affect  the  right  of  suit  of  the  reversioner  after  the  widow's 
death  when  he  succeed?  as  heir, '^Subadar a  Bihee  v.  Mohendro-nath 
Boae — S.  W.  B.  Vol.  II,  p.  271. 

The  right  to  bring  a  suit  for  possession  as  heir  to  a  deceased 
person  does  not  accrue  during  the  life-time  of  the  deceased's  widow. 
Roohnee  Kant  alias  Anundr-mohun  Sircar  v..  Kuroana-Tnoyee 
Ooopta  and  others.— S.  W.  R.  Vol.  II,  p.  244. 

A  reversioner  can,  during  the  life-time  of  the  alienor,  com- 
mence a  suit  to  declare  that  the  conveyance  is  not  binding  upon 
him  beyond  the  life  of  the  alienor. 

A  deed  of  conveyance  by  a  Hind6  widow  is  an  act  hostile  to, 
and  invalidates,  a  reversioner's  rights,  and  as  such,  warrants  his  su- 
ing for  a  declaratory  decree. — Shewuk-ram  Perahaud  v.  Mahomed 
Shumsool  Huda  and  another.— S  W.  R,  Vol.  XII,  p.  26. 

In  a  suit  by  a  reversioner  upon  the  death  of  a  Hindti  widow 
who  had  succeeded  as  heiress  of  her  husband  to  recover  possession 
of  property  by  right  of  inheritance  as  next  heir  of  the  husband, 
the  reversioner's  cause  of  action  arises  at   the  time  of  the  death 

•  Ph4>ol  Chund  Loll  V.  Ru^hoo^WM  Suhat  to  be  found  at  page  108  of  S.  W.  B.  VoL 
IX :  ante  p.  822. 
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^{  the  widow,  when  the  right  of  entry  first  accrued  to  the  rever- 
sioner :  and  this  is  so,  even  when  the  widow  in  her  life-time  professed 
to  adopt  a  son  and  put  him  in  possession  of  the  property,  if  the 
reversioner  denies  the  validity  of  the  adoption. — Sree-ncUh  Oangooly 
and  others  v.  Mohesh^under  Roy  and  others.— S.  W.  R.  Vol.  XII, 
(F.  B.)  p.  74. 

The  reversioner  may  sue  for  a  declaratory  decree  and  to  re- 
strain waste,  though  he  will  not  be  put  in  possession. — ML  Ram 
Bunsee  Koonwur  v.  Mt.  Mukeshur  Koonwur.'^S.  W.  R.  Vol.  I, 
page  338.  See  Nundrkiahare  v.  Nathoo  Ram. — Agra.  Decis.  Vol  I, 
p.  223. 

In  Rai-ckurn  Paul  v.  Mussummat  Peary-monee  Dossy — the 
Assignee  of  a  reversioner,  who  had  purchased  the  reversiouary  right, 
restrained  the  widow  from  making  waste. —  Vide  Marsh.  Rep.  p.  622. 

During  the  existence  of  a  Hindii  widow's  interest  in  an  estate^ 
the  assignee  of  a  reversionary  heir  to  her  husband  has  no  interest 
therein,  as  such  assignee,  which  will  enable  him  to  bring  a  suit  to 
have  a  mortgage  or  decree  affecting  the  estate  set  aside.  This  is  so, 
even  though  the  assignee  is  the  next  reversionary  heir  to  the  hus- 
band after  the  assignor. — Rai-chum  Paul  v.  Peary-monee  Daaee. — 
Beng.  L.  R.  Vol.  Ill,  a.  c.  j.  p.  70. 

As  regards  the  property  of  which  a  Hindd  widow  never  gets 
possession,  and  which  is  held  adversely  to  her  and  to  her  husband's 
estate^  limitation  runs  during  her  life-time,  and  if  the  ordinary 
period  of  limitation  has  elapsed  since  the  cause  of  action  accrued 
to  her  ;  the  reversioner  will  be  barred. 

The  mere  fact  of  a  widow  making  alienations  during  her  life 
which  are  not  binding  on  the  reversioner  after  her  death,  does  not 
entitle  him  to  a  declaratory  decree. — Brinda  Debee  Chowdhrain  v. 
Peary  Lall  ChoudJiry.-S.  W.  R.  Vol.  IX,  p.  460. 

The  fact  of  a  reversiojier  being  an  attesting  witness  to  a  con- 
veyance by  a  Hindii  widow,  is  an  acquiescence  on  his  part  which 
precludes  him  from  impeaching  the  sale  on  the  ground  of  waste. 

A  decree  against  a  Hindu  widow  for  a  loan  to  pay  Government 
Revenue  is  binding  on  the  veYeTaionei.—OopaUchunder  Manna,  v. 
Oourrrumee  Doeaee  and  others. — S.  W.  R.  Vol.  VI,  p.  52, 

Vol.  II.  47 
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Debts  incurred  by  a  Hmd&  widow  fodr  charity  in  honor  of  her 
deceased  hasband,  pfovision  of  necessaries  or  subsistence,  mainten* 
ance  of  any  trade  or  business  left  by  the  husband  to  his  widow's 
management  and  charity  on  her  own  account,  are  recoverable  from 
the  heirs  after  her  death,  but  they  are  not  liable  for  any  debts  un- 
necessarily  incurred  by  her. —  Umroot-ram  Bynm^  v.  NaxayuTi'das 
Bvseek^a.—BoTr.  Rep.  Vol.  II,  p.  201. 

A  suit  for  a  declaratory  decree  must  be  brought  by  the  nearest 
reversioner,  but  there  is  no  objection  to  a  suit  by  a  more  distant 
reversioner  when  the  prior  rights  of  the  nearer  reversioMr  or  re- 
versioners have  been  waived. 

A  suit  by  a  reversioner  during  the  widow's  life-time  to  declare 
a  conveyance  made  by  her  to  be  void,  must  be  brought  within  six 
years  from  the  date  of  conveyance,  Act  XIV  of  1859,  Sec.  i,  CV 
16.— Bom.  H.  C.  Rep.  Vol.  X,  a.  c.  j.  p,  351. 

Suit  dismissed  as  premature,  the  plaintiffs  not  being  the  imme- 
diate reversioners  and  being  unable  to  show  collusion  on  the  part 
of  the  more  immediate  heirs  than  themselves.— S.  D.  A.  Rep.  for 
1859  p.  89. 

A  sale  by  a  Hindfi  widow  is  not  invalid  if  made  without  coUu* 
sion.  But  the  sale  is  limited  to  the  widow's  life-interest,  and  the 
reversioner  is  only  entitled  to  a  declaration  that  the  sale  will  not 
affect  or  prejudice  his  interests  beyond  the  widow's  life. — Ram-gutty 
Kurmokar  v.  Boeahtab-churn  Mujoomdar.—&  W.  R.  Vol.  VII, 
page  167. 

According  to  the  Mitakshar^,  a  sister's  son  cannot  inherit. 

A  person  having  only  a  contingent  estate  during  the  life-time 
of  a  Hindti  widow,  is  permitted  to  sue  simply  on  the  ground  of  the 
necessity  that  the  contingent  reversioner  may  be  under  of  protect- 
ing his  contingent  interest.  It  is,  therefore,  essential  to  see  that 
he  has  such  an  estate  as  entitles  him  to  come  in  that  way,  i.  ft,  that 
he  holds  the  character  which  professes. — Thakaorain  Sahibah  and 
another  v.  Mohun  Laul  and  others.— S.  W.  R.  Vol.  VII,  P.  C. 
page  25. 

The  plaintiff  as  reversioner  was  entitled  to  possession,  to  pre- 
vent waste,  as  tirustee  for  the  widows  during  their  lifek—£o?x>emii- 
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moyee  Doasee  and  another  v.  Oobind-naik  JSoy.--S.  D.  A.  Decis. 
for  1859,  p.  944. 

Held  that  a  daughter  caa  claim  a  declaration  of  rights  in  the 
paternal  estate  during  the  life-time  of  her  mother.'^eewim  Ram 
T.  Muaa.  Moonta. — ^Agra  Rep.  YoL  I,  a.  e.  p.  240. 

A  reversionary  heir  cannot  set  aside  a  deed  of  sale  executed 
by  a  widow,  during  her  life-time. — S.  W.  R.  VoL  XI,  p.  514. 

A  reversioner  may  sue,  during  the  widow's  life-time^  to  obtain 
a  declaration  that  the  conveyance  made  by  the  widow  is  invalid. — 
S.  W.  Rep.  Vol.  Ill,  p.  183. 

When  a  widow  is  proved  to  have  made  alienations  without 
necessity,  the  reversioner  may  be  appointed  to  act  as  her  trustee. — 
CaL  H.  C.  Decis.  for  1862  p.  582. 

A  reversioner  may  sue  to  have  a  conveyance  by  a  Hindi  widow 
declared  void  as  against  him,  but  he  cannot  sue  simply  for  ejectment 
and  possession  during  the  life-time  of  the  widow.-— furmA  Ohunder 
Sein  Lushker  Quardian  of  Olckoy  Chunder  Seim  and  another,  minors 
V.  Brohmo-Tooyee  Dosaea  and  others. — S.  W.  R.  Vol.  V,  p.  131. 

The  mother  and  guardian  of  a  minor  reversioner,  being  herself 
a  reversioner  and  of  full  age,  may  sue  without  obtaining  a  certificate 
under  Act  XL,  of  1858. 

A  reversioner  may  sue  during  the  widow's  life-time  to  obtain 
a  declaration  that  a  conveyance  made  by  the  widow  is  invalid  as 
made  without  necessity,  therefore  not  binding  beyond  the  widow's 
life. — Woodoy  Chand  Jha  and  others  v.  Dhun-monee  Debea. — S.  W. 
R.  VoL  ill,  p.  183. 

Sale  by  a  Hindii  widow  in  which  she  had  a  mere  life-interest 
annulled,  no  necessity  for  sale  having  been  shown. 

Before  a  decree  for  immediate  possession  can  be  given  in 
such  cases  to  plaintiffs^  it  must  be  clearly  proved,  that  the  property 
has  deteriorated,  owing  to  the  sal^^  or  is  wasted  by  the  purchasers. — 
CkuUer-dJiaree  Singh  and  others  v.  Hur-koomaree  and  others. — S. 
D.  A  Decis.  for  1862.     Hay's  Reports,  Part  II,  p.  107. 

A  person  cannot  sue  for  a  declaration  of  his  right  unless  he  has 
an  existing  right.    Mere  contingent  right  which  may  never  have 
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existence  is  not  sufl^cient  to.  ground  an  action  under  Seotioa  15  of 
Act  yill  of  1859. 

Consequently  suit  by  reversionary  heir  for  declaration  of  his 
right  to  succeed  after  the  death  of  the  tenant  for  life  will  not  lie.*— 
Mu88ummat  Pran-puttee  Koonwar  v.  Lallah  FuMeh  Bakadoor. — & 
D.  A.  Decis.  for  1863,  Hay's  Rep.  Vol.  JI,  p.  608, 


CALcyTTA,  H.  C.  JL—The  2nd  February,  1867. 

Present : 
The  Hon'ble  J.  P.  Norman  and  W.  S.  Seton  Karr,  Judges, 

Oases  Nos.  2398  and  2440  of  1866. 

Special  Appeals  from  a  decision  passed  by  the  Judge  of  Pat^a^ 

Chummxtn  Mohunt  and  others  (Defendants)  Appellants, 

versus 
Rajendur  Sahoo  (Plaintiff)  Respondent. 

A  reversioner  in  the  position  of  son  or  step-grandson  ( in  the  female  line  )  may  sua  in 
the  life-time  of  a  Hindti  widow  in  possession  to  prevent  waste. 

Seton-Karr,  J. — The  only  point  raised  and  argued  by  Mr, 
Twidale  is  that  the  plaintiff  had  no  right  to  sue  during  the  life-time 
of  his  mother  and  step-grand-mother.  No  precedents  are  quoted 
in  support  of  this  position^  except  one  fron^  2  Hay'3  Reports^  page 
608,  Case  of  Pran  Puttee  Koer. 

Other  cases  have  been  shewn  us  T^hich  rule  that  a  reversioner, 
such  as  plaintiff,  may  sue  in  the  life-time  of  s^  widow  in  possession, 
in  order  to  prevent  waste  and  obtain  a  declaratory  decree.  {See 
S.  T).  A.  Rep.  for  1859,  page  1623,  and  1  Hay's  Reports,  page  107, 
2od  August  1862,  Chvjttur-dharee  Singh  versus  SurrO'COOifnaree). 

But  in  the  very  case  relied  on  by  the  appellants  from  2  Hay^a 
Reports,  page  608,  we  find  a  passage  which  tells  strongly  against 
the  appellants,  and  which  gives  good  reasons  why  a  plaintiflF,  such  as 
the  one  before  us^  C£^n  institute  a  suit  as  reversioner. 

*  The  important  part  of  the  decision  of  which  the  above  is  an  abstract  ia  embodied 
^n  the  following  case. 
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In  that  case,  page  611,  the  Conrt  (Peacock,  C.  J.,  and  L.  S.. 
Jackson,  J.)  say  : — *'  The  plaintiff  would,  indeed,  have  a  right  to 
SMO  and  restrain  the  widow  from  waste ;  but  his  right  to  do  this 
arises  less  from  the  necessity  of  protecting  his  own  interests  than 
from  the  function  vested  by  the  Hindd  Law  in  the  next  male  heir 
of  a  person  whose  estate  descends  to  a  female,  namely,  that  of  pro^ 
tecting  the  estate.  And  it  is  obvious  that,  if  heirs  in  expectancy 
were  debarred  from  suing  to  protect  waste  until  the  succession  had 
actually  accrued,  the  waste  would,  in  most  cases,  be  past  remedy, 
and  the  estate  irretrievably  impaired/' 

We  think  that  this  rule  so  laid  down  is  sound  and  quite  appli-. 
oable  to  the  case  before  us ;  and  though,  in  that  case,  the  plaintiff; 
under  the  peculiar  circumstances  of  his  suit,  was  held  not  to  have 
a  right  of  action,  those  expressions  do  lay  down  a  sound  rule  and 
ijiay  serve  as  a  guide  and  authority  in  the  present  appeal  before  us. 

Fully  concurring  in  that  principle,  we  confirm  the  decision  of 
the  Judge,  and  disn^iss  both  appeals  with  costs.  In  case  No.  2440, 
it  is  immaterial  whether  the  plaintiff  was  the  grandson  or  only  the 
step-grandson  of  Mussamut  Patasoo.  Qis  mother  was  alive,  and 
he  had  clearly  a  right  to  sue  to  protect  his  own  interests. — S.  W.  R. 
Vol  VII,  p.  119. 


Calcutta,  S.  D.  A.— The  SOthof  June  1859. 

^.  T.  Raikes  aud  J.  JI.  Patton,  Esqrs.,  Judges^  and 
Q.  Loch,  Esqr.,  Ojfficiating  Judge. 

Naikram-lall  and  BmjOEOOMAR-i.ALL,  (Defendants,)  Appellants, 

versus 
SOORUJ-BUNS  Sahee,  (  Plaintiff,)  and  others.  Respondents. 

Suit  laid  at  Rupees  6003-9. 

3ui6  dismiMed  aa  premature,  the  plaintiffii  not  being  the  immediate  reyersioneni  and 
'  being  unable  to  show  colluBion  on  the  part  of  more  immediate  heirs  than  themaelves. 

From  the  pleadings,  it  appears  that  Bundhoo  Sing  had  four 
sons, — Neel-kanth  alias  Kantoo-lall,  Sujeehun-lall,  Jugjeehun-lall 
^n4  Ramjeebun-lall.    Eantoolall  died  on  the  6.th  of  Assar  1249  F.  S. . 
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(28th  June  184j2),  leaving  a  widow,  Akhlasee  Koowur,  a  daughter, 
Farbuttee  Dai,  and  two  grandsons,  Hur-buns  and  Sooruf-buns,  sons  of 
Parbuttee,  the  former  of  whom  has  since  deceased.  Sujeebun-lall 
left  two  sons,  Naik-ram  and  Lullit-ram,  the  latter  of  whom  has  died, 
leaving  a  son,  Brijokoomar-lall.  Jugjeebun  had  a  son,  Debee-persad, 
who  died,  leaving  a  widow,  Jankee  Koowur.  And  Ramjeebun's 
don»  Pryag-narain,  has  also  deceased,  leaving  a  widow,  Bhag-monee 
Koowur. 

The  contention  between  the  parties  is,  whether  the  family  is  a 
joint  undivided  Hindfi  family,  and  the  ancestral  property  held  in 
common,  or  whether  there  has  been  a  separation  of  the  members  of 
the  family  and  a  partition  and  separate  possession  of  the  ancestral 
property. 

The  plaintiff  denies  that  Naikram  or  Brijokoomar-lall,  or  any 
other  party,  save  himself,  through  his  mother  Parbuttee  Dai  and 
Akhlasee  Koowur,  is  the  heir  of  Kantoolall ;  and  he  now  sues  to 
set  aside  certain  documents  executed  and  published  by  the  defen- 
dants in  collusion  with  Akhlasee  Koowur  and  Farbuttee  Dai,  in 
which  they  style  themselves  the  heirs  of  Kantoolall. 

In  the  lower  court  two  issues  were  raised  :  first,  whether,  during 
the  life-time  of  the  father  and  mother  of  the  minor,  for  Sooroj-buns 
was  a  minor  when  this  suit  was  originally  instituted,  the  minor 
could  be  represented  by  his  uncle,  who  brought  the  suit  in  his 
name :  s&cond,  whether  there  had  been  a  sepamtion  of  the  family 
and  partition  of  the  ancestral  property.  The  first  issue  was  not 
tried,  as  the  plaintiff  became  of  age  before  the  suit  came  on  for 
trial ;  and  on  the  second  issue  the  Principal  Sudder  Ameen  gave 
judgment  for  the  plaintiff. 

The  defendants  (Naikram  and  Brijokoomar-lall)  have  appealed 
against  this  decision,  and  raised  the  following  issues :  first,  whether, 
during  the  life-time  of  Akhlasee  Koowur  and  Parbuttee  Dai,  neither 
of  whom  is  in  possession,  the  plaintiff,— a  distant  reversioner,  and 
who  has  no  right  to  possession  of  the  property  till  after  the  death  of 
the  abovenamed, — can  bring  this  suit  to  set  aside  Deeds  in  which 
he  is  not  immediately  interested,  some  of  which,  as  alleged  by  ap- 
pellants, have  been  executed  by  Akhlasee  Koowur ;  and  secondly, 
whether  the  family  is  not  still  undivided  and  the  property  held  in 
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joint  possession,  and^  consequently,  the  widow  of  Eantoo-lall  is  en- 
titled only  to  maintenance. 

For  the  appellants  it  was  argued  that  the  proper  party  to  bring* 
this  suit  was  Akhlasee  Eoowur,  but  not  being  in  possession,  she  would 
be  obliged  to  sue  both  for  possession  and  for  the  cancelment  of  the 
Deeds,  but  admitting  for  argument's  sake^  that  she  were  in  posses-^ 
doD,  the  plaintiff  could  not  even  then  carry  on  the  suit,  unless  he 
ooald  show  that  there  had  been  collusion,  not  only  between  Akhla-^ 
see  and  the  appellants^  but  also  between  his  mother  Parbuttee  and 
them. 

We  think  there  is  no  valid  objection  to  our  hearing  and  deter- 
mining the  legal  point  now  raised,  before  going  into  the  merits  of 
the  case.  We  consider  Akhlasee  Koowur  to  be  the  proper  party  to 
bring  this  suit,  and  after  her,  Parbuttee  Dai,  and  that  plaintiff  can 
only  come  into  court  to  set  aside  the  acts  of  the  defendants  on  proof 
of  collusion  between  the  defendants  on  the  one  part  and  Akhlasee 
and  Parbuttee  on  the  other.  If  Akhlasee  be  in  possession^  it  was 
for  her  to  sue  to  set  aside  the  Deeds  propounded  by  the  defendants, 
which  are  injurious  to  the  interests  of  herself  and  of  Eantoo-l^rs 
family;  and  if  she  failed  to  do  so,  Parbuttee,  the  mother  of. the 
plaintiff,  to  whom  the  property  would  devolve  on  the  death  of  Akh- 
lasee, is  the  proper  person  to  bring  the  action.  In  the  decision  of 
this  Court  of  the  20th  July  1853,  page  641,  Bamdhun  Bukshee  and 
others,  appellants,  it  was  held  that,  in  a  sale  by  a  childless  Hindii 
widow,  the  parties  whose  interests  are  directly  affected  in  the  dispu- 
ted property,  and  not  those  whose  interest  is  merely  inchoate  and 
future,  are  entitled  to  sue  regarding  the  infraction  of  HindA  law ; 
and  in  another  case,  decided  so  lately  as  the  12th  May  1859,  Gk)gun*> 
chunder  Sein  and  others,  appellants,  the  same  rule  was  laid  down 
that,  during  the  life-time  of  the  immediate  reversioners,  the  more 
distant  were  not  entitled  to  bring  a  suit  to  set  aside  the  acts  of  a 
widow  in  the  management  of  her  deceased  husband's  estate.  One 
decision  by  a  single  Judge  of  this  Court,  dated  the  3rd  August  1850, 
Bhyrub  chunder  Chowdhree,  appellant,  page  369,  has  been  brought 
to  our  notice  to  show  that  reversioners  in  the  position  of  the  present 
plaintiff  were  entitled  to  sue,  and,  unless  the  action  was  brought  wi- 
thin twelve  years  of  the  act  done  by  the  widow^  limitation  would 
run  from  the  date  of  such  act*    The  rule  laid  down  in  this  case  has. 
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however,  been  suspended  by  subsequent  decisions  of  this  Court ;  and 
the  rule  now  is,  that  the  ordinary  law  of  limitation  does  not  apply ' 
to  bar  suits  to  set  aside  acts  of  waste  by  a  childless  widow,  for  this 
reason^  that  such  acts  can  confer  no  valid  title  on  the  holder.  lu 
the  case  of  Jugudamba  Debea,  of  the  30th  April  1858,  the  position 
of  the  parties  was  not  similar  to  that  in  the  present  case,  also  in  the 
case  of  Bolakee  Beebee,  it  was  the  next  heirs  who  brought  the  suit, 
and  the  case  of  Pran-puttee  Eoowur^  also  cited  by  the  Counsel  for 
the  i^espondents,  is  not  similar  nor  applicable  to  the  present  case. 

We  thinks  in  the  absence  of  collusion  on  the  part  of  Akhlasee 
Koowur,  who  repudiates  the  Deeds  bearing  her  name,  and  who 
being,  as  alleged  by  herself  and  the  plaintiffis,  in  possession^  is  the 
party  to  bring  the  action  to  set  aside  those  Deeds  and  the  title  set 
up  by  the  defendants,  the  collusion  of  Parbuttee  Dai  will  not  give 
the  plaintiff  a  present  right  of  action.  Considering,  therefore^  the 
present  suit  on  the  part  of  the  plaintiff  to  be  premature,  we  dismiss 
it  with  costs. — Sudder  Dewanny  Decisions  for  1859,  p.  891. 

In  suit  for  the  recovery  of  a  share  of  joint  property,  the  plain- 
tiff's maternal  aunts,  childless  Hind6  widows,  who  were  entitled  to 
a  prior  life-interest  to  which  the  plaintiff's  reversion  was  subject, 
filed  a  petition  disclaiming  their  interest,  and  assenting  to  the  suit- 
Held  that  the  Judge  might  make  a  decree  founded  upon  the  dis- 
claimer of  the  widows. 

The  statute  of  limitation  is  no  bar  to  a  suit  for  the  recovery  of 
a  share  of  joint  family  property ;  where  the  plaintiff  and  defend- 
ants, Hindis,  have  been  living  together  in  commensality,  up  to 
within  twelve  yeai-s  of  bringing  the  suit ;  for,  in  such  a  case  there 
can  be  no  adverse  possession  so  long  as  the  family  was  undivided. — 
Rajani-kanta  Mitter  and  others  v.  Pran-chand  Boae  and  others.-* 
MarshaU  s  H.  C.  Rep.  p;  241. 


Digitized  by  VjOOQIC 


Chap.  ii.  ]  WIDOW'S  SUCCESSION,  &o.  377 

CAtCOTTA,  H.  C.  A.— The  llth  of  December  1869. 

Present : 

The  Hon'ble  Dwarknath  Mitter  and  Sir  Charles  Hobhouse, 
Banrt.^  Judges. 

TaucK  Chundkr  Chuckerbutty,  (Defendant)  Appellant, 

versus 
MUDDUN  MOHUN  JoOGEE  and  others  (Plaintiffs)  Respondents. 

MiBJoinder  of  partieB  is  not  an  objection  which  can  be  allowed  to  be  taken  in  special 
appeal. 

Where  a  widow's  estate  is  sold  for  arrears  of  rent,  it  is  not  merely  the  widow's  life- 
interest  that  is  transferred,  and  the  reversionary  heir  cannot  follow  the  estate  after 
her  death. 

Mitter,  J. — On  the  first  point  taken  by  the  pleader  for  the 
special  appellant,  we  are  of  opinion  that  misjoinder  of  parties  is  not 
an  objection  which  can  in  this  case  be  allowed  to  be  taken  at  this 
late  stage  of  the  proceedings. 

As  to  the  second  point,  we  think  the  contention  of  the  special 
appellant  is  right.  The  zemindar  obtained  a  decree  for  arrears  of 
rent  against  the  maternal  aunt  of  the  plaintiff^  special  respondent, 
who  was  then  in  possession  of  the  estate  as  the  legal  heir  and  re- 
presentative of  her  husband  Mohes-chunder,  and  in  execution  of 
that  decree  the  properties  which  form  the  subject-matter  of  this 
special  appeal,  namely,  a  7  annas  share  of  plot  No.  17  and  plot 
No.  25,  and  a  3  annas  and  15  gundas  share  of  plot  No.  22,  were  put 
up  to  sale  under  the  provisions  of  Act  X  of  1859,  and  purchased 
by  the  vendor  of  the  special  appellant.  The  Lower  Appellate  Court 
seems  to  be  of  opinion  that  the  effect  of  this  sale  was  merely  to 
transfer  to  the  special  appellant's  vendor  the  life-interest  which  the 
widow  possessed  in  the  tenure.  We  think  that  this  opinion  is 
erroneous.  The  rent  due  to  the  zemindar  cannot  under  any  cir- 
cumstances be  treated  as  a  personal  debt  of  the  widow ;  and  if  the 
zemindar  thought  it  proper  to  put  up  the  properties  now  in  dispute 
for  sale  for  the  realization  of  that  rent,  after  having  obtained  a 
decree  for  it  in  due  course  of  law,  the  reversionary  heir  can  have 
no  right  to  come  in  after  the  death  of  the  widow  and  take  back 
those  properties  from  the  hands  of  the  purchaser.  If  the  widow 
Vol.  II.  48 
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bad  contracted  a  debt  to  meet  tbe  zemindar's  demand  for  rent  and 
tben  alienated  a  part  of  her  busband's  estate  for  tbe  satisfaction  of 
tbat  debt,  tbe  alienation  would  have  been  good  and  valid  in  law  ; 
and  we  do  not  see  reason  why  less  effect  is  to  be  given  to  a  decree 
passed  by  a  court  of  competent  jurisdiction,  in  execution  of  which 
decree  certain  properties  belonging  to  the  estate  of  the  widow's 
husband  were  brought  to  sale  and  purchased  by  the  special  appel- 
lant's vendor. 

Holding  this  view  of  the  case,  we  are  of  opinion  that  the  deci- 
sion of  the  Lower  Appellate  Court,  so  far  as  it  relates  to  the  pro- 
perties mentioned  above^  must  be  reversed^  and  that  of  the  first 
Court  restored,  with  costs  of  this  appeal  and  the  costs  of  the  Lower 
Appellate  Court.— S.  W.  R  Vol  XII,  c.  r.  p.  504. 


Privy  Council— TAe  15th  of  July  1874. 

Present  : 

Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  Sir  Robert  P.  Collier, 
and  Sir  Lawrence  PeeL 

On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William 

in  Bengal* 

MouLViE  MOHAMED  SfiEUMSOOL  HooDA  and  others, 

versus 

Shewuk-ram,  alias  Roy  Doorga  Pebshad. 

A  Hindd  widow  ( a  Ranee )  having  conveyed  to  a  bond  fide  purchaser  fbr  f uU  value  an 
ancestral  estate  beyond  her  own  life,  a  reversioner  brought  a  suit  for  a  declaratibD 
that  she  had  only  the  power  to  grant  a  life-estate,  and  that,  after  her  death,  he  was 
entitled  to  an  estate  in  remainder.  The  Courts  below  in  India  were  of  opinion  that 
he  should  only  be  entitled  to  recover  the  property  after  the  Ranee's  death  on  pay- 
ment of  the  full  purchase-money.  The  High  Court  varied  the  decree  so  far  as  to 
declare  that  he  should  be  entitled  to  it  upon  the  payment  of  a  mortgage  upon  the 
property  which  was  existing  at  the  time  of  the  conveyance. 

*  From  the  judgment  of  Couch,  C.  J.  and  Hitter,  J.  (Baley,  J.,  having  diasentad) 
in  Regular  Appeal  Ko.  £8  of  1870,  decided  on  the  18th  September  1870  s— See  iv 
W.  R.,  315. 
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HelcU  that  a  Hindti  widow  might  sell  such  an  estate  absolutely  if  it  could  be  shown 
that  the  conveyance  was  necessary  in  order  to  pay  the  debts  of  the  testator  and  was 
for  the  benefit  of  the  estate  generally.  There  was  no  proof  of  such  being  the  state 
of  things  in  this  case. 

field,  that  the  judgment  of  the  High  Court  was  right,  and  that  the  mortgage  haying 
been  paid  by  the  purchaser,  it  was  equitable  that  when  the  plaintiff  reclaimed  the 
estate  credit  should  be  given  to  the  purchaser  for  such  payment  which  otherwise  the 
plaintiff  himself  would  have  to  meet. 

In  this  case  a  Hind6  widow  lady,  of  the  name  of  Ranee  Dhun- 
kowur,  in  the  year  1854,  sold  an  estate  to  the  defendant  by  a  con- 
veyance, in  which  she  purported  to  give  him  an  absolute  title,  what 
we  should  call  in  this  country  an  estate  in  fee  simple.  Her  grand- 
son, on  coming  of  age  a  great  many  years  after,  brings  a  suit  for  the 
purpose  of  haviog  it  declared  in  his  favor  that  this  lady  had  only 
th.e  power  to  grant  a  life  estate,  and  that,  after  her  death,  he  was 
entitled  to  an  estate  in  remainder. 

The  question  depends  upon  the  construction  of  a  petition  pre- 
sented by  Roy  Hur-narain  to  the  Collector  in  the  year  1830,  which 
has  been  treated  by  both  sides  in  this  litigation  and  by  both  courts, 
as  in  the  nature  of  a  testamentary  instrument.     The  state  of  the 
family  of  Roy  Hur-narian  at  the  time  of  his  presenting  this  petition 
was  this.       There  were  living  only  the  before-mentioned    Banee 
Dhun  Kowur,  the  widow  of  his  son  Roy  Kalika  Pershud,  and  her  two 
daughters  by  that  son,  Bibee  Shitaboo  and  £ibee   Dularee,  who  at 
that  time  ( 1830 )  appear  to  have  been  unmarried.     That  being  the 
state  of  the  family  Hur-narain  makes  this,  which  must  be   now  con- 
sidered as  a  testamentary  instrument.      He  first  recites  that  the 
property  of  which  he  is  about  to  dispose  was  ancestral  property ;  he 
recites  the  death  of  his  son  Roy  Kalika  Pershad,  and  the  death  of 
his  own  wife,  and  he  recites  that  the  widow  of  his  son,    Ranee  Dhun 
Kowur,  was  alive ;  that  she  has  no  heirs  except  her  two  daughters, 
Mussummat  Bibee  Shitaboo    and  Bibee  Dularee,  her  daughters  by 
his  son,  who  would  be  her  heirs.     He  then  uses  expressions  which, 
if  they  stood  alone,  would,  in  their  Lordships'  opinion,  show  that  he 
intended  to  make  an   absolute  gift   to  Ranee  Dhun  Kowur.     The 
expressions  are  these  :— 

'*  And  my  wife  too  died  before,  only  Mussummat  Ranee  Dhun 
Kowur,  widow  of  Roy  Kalika  Pershad,  my  deceased  son  abovc-men- 
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tioned,  who  too,  excepting  her  two  daughters  bom  of  her  womb, 
Mussummat  Bibee  Shitaboo  and  Bibee  Dularee,  has  no  other  heirs,  is 
my  heir/'  And  then  he  further  goes  on  to  say, ''  except  Mussummat 
Banee  Dhun  Eowur  aforesaid,  none  other  is^  nor  shall  be,  my  heir 
and  malik.''  He  proceeds,  however,  again  to  refer  to  the  daughters 
of  Ranee  Dhun  Kowur,  whom  he  had  before-mentioned,  it  can 
scarcely  be  assumed  without  some  purpose,  for  he  goes  on  to  say  :-— 
"  Furthermore,  to  the  said  Mussummat  Banee,  too,  these  very  two 
daughters  named  above,  together  with  their  children,  who  after 
their  marriage,  may  be  given  in  blessing  to  them  by  God  Almighty, 
are  and  shall  be  heir  and  malik/'  There  is,  indeed,  another  trans- 
lation of  this  document  which  has  been  referred  to  in  another  case, 
but  inasmuch  as  this  translation  appears  to  have  been  agreed  to 
by  the  parties,  their  Lordships  think  they  must  adopt  it. 

It  has  been  contended  that  these  latter  expressions  qualify  the 
generality  of  the  former  expressions,  and  that  the  will,  taken  as  a 
whole,  must  be  construed  as  intimating  the  intention  of  the  testator 
that  Mussummat  Ranee  Dhun  Kowur  should  not  take  an  absolute 
estate,  but  that  she  should  be  succeeded  in  her  estate  by  her  two 
daughters.  In  other  words,  that  she  should  take  an  estate  very 
much  like  the  ordinary  estate  of  a  Hind6  widow.  In  construing  the 
will  of  a  Hindti  it  is  not  improper  to  take  into  consideration  what 
are  known  to  be  the  ordinary  notions  and  wishes  of  Hindis  with 
respect  to  the  devolution  of  property.  It  may  be  assumed  that  a 
HindA  generally  desires  that  an  estate,  especially  an  ancestral  estate, 
shall  be  retained  in  his  family  ;  and  it  may  be  assumed  that  a  Hind6 
knows  that,  as  a  general  rule,  at  all  events,  women  do  not  take  ab- 
solute estates  of  inheritance  which  they  are  enabled  to  alienate. 
Having  reference  to  these  considerations,  together  with  the  whole  of 
the  will,  all  the  expressions  of  which  must  be  taken  together  with- 
out any  one  being  insisted  upon  to  the  exclusion  of  others,  their 
Lordships  are  of  opinion  that  the  two  Courts  in  india,  who  both  subs- 
tantially agree  upon  this  point,  are  right  in  construing  the  intention 
of  the  testator  to  have  been  that  the  widow  of  his  son  should  not 
take  an  absolute  estate  which  she  should  have  power  to  dispose  of 
absolutely,  but  she  took  an  estate  subject  to  her  daughters  succeed- 
ing her  in  that  estate,  whether  succeeding  her  as  heirs  of  herself  or 
succeeding  her  as  heirs  of  the  original  testator  is  inunateriaL    It 
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'vrould  appear  that  the  testator  used  the  word  '' heir '^  as  signifjing 
the  person  who  is  to  take  immediately  in  succession  to  another ; 
that  he  applies  it  to  the  Banee  as  the  person  who  is  to  take  in 
immediate  succession  to  him,  and  to  the  two  daughters  as  the  persons 
who  are  immediately  to  succeed  to  the  Banee ;  and  their  Lordships 
think  that,  viewing  the  will  as  a  whole^  when  he  uses  the  expression 
'' except  Mussummat  Banee  Dhun  Eowur  aforesaid,  none  other  is,  nor 
£hall  be,  my  heir  and  malik,''  it  may  be  fairly  construed  as  meaning 
that  she  shall  take  a  life-interest  immediately  succeediog  him  with-* 
«ut  that  interest  being  shared  by  her  daughters  or  by  any  other 
person. 

On  the  whole,  therefore,  although  undoubtedly  there  is  some 
difficulty  in  construing  this  testamentary  document,  their  Lordships 
are  of  opinion  that  the  Indian  Courts  ha?e  been  right  in  construing 
it  as  not  giving  an  estate  of  inheirtance  to  the  Banee  which  she 
was  able  absolutely  to  alienate.  If  that  be  so,  her  daughters  under 
ibis,  will  take  after  her,  and  the  question  has  been  raised  whether 
they  take  as  joint  tenants  or  tenants  in  common,  The  High  Court 
appears  to  suppose  that  they  would  take  as  joint  tenants,  but 
inasmuch  as  one  of  these  daughters  died  before  the  testator,  this 
question  becomes  immaterial,  because  in  either  case  the  plaintiff 
would  be  the  Heir  and  would  be  entitled  to  institute  this  action. 

It  follows  that  the  Banee  could  not  convey  to  the  defendant, 
who  must  be  taken  to  have  been  a  bondjide  purchaser,  having  paid 
the  full  value  (although  he  does  not  appear  to  have  made  any 
inquiries  as  to  whether  or  not  the  Banee  did  possess  a  power,  un- 
usual in  Hindti  ladies,  of  making  a  conveyance  of  an  estate  in  fee 
simple),  an  estate  beyond  her  own  life,  and  that  the  plaintiff  is 
entitled  to  a  decree  to  the  effect  that  after  her  death  the  property 
belongs  to  him. 

But  then  comes  the  question  as  to  what  terms  this  decree  in 
his  favor  shall  be  subject  to.  The  Courts  below  in  India  were  of 
opinion  that  he  should  only  be  entitled  to  recover  the  property  after 
the  Banee's  death  on  payment  of  the  full  purchase-money.  The 
High  Court  varied  the  decree  so  far  as  to  declare  that  he  should  be 
entitled  to  it  upon  the  payment  of  a  mortgage  upon  the  property  for 
Bs.  14^000  which  appears  to  have  been  an  existing  mortgage  at  the 
time  of  the  conveyance  in  1854.    A  further  question,  however,  has 
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been  raised  on  tlie  parts  of  the  Appellants.  The  appellants  say,  that 
assuming  this  mortgage  to  have  existed,  and  that  there  were  some 
debts  due  at  the  time  of  the  conveyance  on  the  part  of  the  testator, 
that  then  the  widow  would  be  enabled  to  convey  in  absolute  estate. 
Their  Lordships  cannot  subscribe  to  the  propositions  as  so  stated. 

They  apprehend  the  law  to  be  this :  that  Ranee  Dhun  Kowur, 
who  may  be  considered  as  very  much  in  the  position  of  a  Hind6 
widow,  might  have  sold  the  estate  absolutely  if  it  could  have  been 
shown  (and  the  burden  of  showing  this  is  upon  the  purchaser)  that 
to  convey  such  an  absolute  estate  was  necessary  in  order  to  pay  the 
debts  of  the  testator^  and  was  for  the  benefit  of  the  estate  generally. 
In  their  Lordships'  opinion  there  is  no  such  proof  whatever  in  this 
case.  It  appears  that  the  testator  possessed  an  income  of  some- 
where about  a  lac  of  rupees,  minus  the  (Government  revenue  of 
Bs.  20,000,  leaving  him  an  income  in  round  numbers  of  about 
SfiOOl.  per  annum.  He  is  shown  at  the  time  of  his  death  to  have 
owed  a  certain  debt  of  Rs.  9,000  which  was  subsequently  increased 
to  22,000,  and  was  paid  off  in  another  way ;  therefore  we  have  no- 
thing to  do  with  that  He  is  also  shown  to  have  owed  a  debt  of 
Rs.  10,000  at  the  time  of  his  death  that  is  1,0001.  A  man  with  an 
income  of  8,000{.  a  year  is  shown  on  his  death  to  have  owed  a  sum 
of  lOOOI.,  and  it  is  pretended  that  16  years  afterwards  a  necessity 
arises  for  selling  a  considerable  portion  of  his  real  estate,  to  pay 
this  debt  of  1,0002.,  plus  some  4002.  which  had  been  subsequently 
contracted  by  the  Ranee.  The  mere  statement  of  these  facts  ap- 
pears altogether  to  dispose  of  the  contention  that  this  estate  could 
have  been  sold  for  the  necessary  purpose  of  paying  the  testator's 
debts^  and  when  we  add  that  both  Courts  have  found  that  the  fact 
was  not  so,  their  Lordships  think  it  unnecessary  further  to  dwell 
upon  this  point. 

The  only  question  that  remains,  then,  is  whether  the  plaintiff  is 
entitled  to  the  decree  of  the  High  Court  as  it  stands^  or  whether  he 
is  entitled  to  it  without  the  burden  of  paying  off  the  Rs.  14,000. 
On  the  whole  their  Lordships  are  of  opinion  that  the  judgment  of 
the  High  Court  was  right ;  that  this  mortgage  of  Rs.  14,000  sub- 
sisting upon  the  estate  at  the  time  of  the  sale^  and  having  been  paid, 
by  the  purchaser,  it  is  equitable  that^  when  the  plaintiff  reclaims 
the  estate,  credit  should  be  given  to  the  purchaser  for  the  payment 
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of  the  mortgage^  "which  otherwise  the  plaintiff  himself  would  have 
to  meet. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  judg- 
ment of  the  High  Court  was  right,  and  they  will  humhly  advise  her 
Majesty  that  the  both  appeals  should  be  dismissed,  and  that  there 
should  be  no  costs.  But  in  order  to  render  the  intention  of  the  Court 
more  clear,  their  Lordships  will  recommend  that  the  following  words 
be  added  to  the  declaration  : — *^  And  to  be  put  in  possession  of  the 
said  property  after  the  decease  of  Mussummat  Banee  Dhun  Kowur 
on  payment  to  the  said  defendant  of  the  sum  of  Rs.  14,000. 

The  appellant  will  have  his  costs  of  the  application  for  leave 
to  enter  his  cross-appeal  paid  out  of  the  deposit ;  the  remainder 
will  be  repaid  to  the  appellant's  agent— S.  W.  R.  Vol.  XXII,  p.  409. 


Calcutta,  H.  C.  A.-^The  18th  of  June  1873. 

I  Present : 

I  

The  Hon'ble  J,  B.  Phear  and  W.  Ainslie,  Judges. 

Case  No.  1115  of  1872. 
Special  Appeal  from  a  decision  passed  by  the  Judge  of  Bhaugulpore. 

MoTEE-RAM  KowuB  ( Defendant )  Appellant, 

ve^'sus 

GOPAL  Sahoo  and  another  (  Plaintiffs)  Respondents. 

A  widow  ifl  not  trustee  for  the  heirs,  but  has  the  whole  of  the  inheritance  in  her  with 
a  limited  power  of  alienation ;  her  power  of  alienating  for  spiritual  purposes  being 
larger  than  that  to  which  necessity  gives  rise. 

An  alienation  by  a  widow  is  not  void  by  reason  of  inadequate  consideration ;  but  is 
Toidable  by  the  heir  upon  his  offering  to  pay  the  real  consideration,  and  on  certain 
other  conditions  being  satisfied. 

Phear,  J, — After  giving  consideration  to  this  case,  we  are  of 
opiDion  that  the  Rs.  900,  the  debt  incurred  for  the  Gya  pilgrimage, 
and  the  Es.  800,  the  debt  incurred  for  the  shrdd,  by  the  widow,  were 
expenses  to  liquidate  which  it  was  within  the  power  of  the  widow  to 
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alienate  her  husband's  property.  They  are  of  the  nature  of  expen- 
diture for  the  purpose  of  procuring  spiritual  benefit  for  the  husband ; 
and  it  has  been  laid  down  by  the  Privy  Council,  and  the  doctrine 
has  been  constantly  followed  by  this  Courts  that  the  widow^s  power 
of  alienation  for  spiritual  purposes  is  larger  than  the  power  of  alie- 
nation to  which  necessity  gives  rise.  It  has  been*  long  settled  that 
she  is  not,  in  any  proper  sense,  trustee  for  the  heirs :  she  has  the 
whole  of  the  inheritance  in  her  with  a  limited  power  of  alienation^ 
-—a  power  of  alienation  which  can  only  be  exercised  perhaps,  we 
may  say,  in  two  classes  of  contingeoeies,-— one  class  comprising  cases 
of  neoessity^  and  the  other  class,  caaes  of  raising  money  for  spiritual 
purposes. 

In  this  view,  it  appears  to  us  that  the  alienation  was  a  good 
alienation,  although  it  may  be  that  the  Rs.  17^00,  which  is  the^ 
total  of  the  two  items  to  which  we  bave  referred,  may  have  been  an 
inadequate  consideration  for  the  sale  :  we  suppose^  indeed  we  must 
take  it  to  have  been  an  inadequate  consideration^  because  the  aetual 
purchase-money  was  Rs.  4,000.  Under  these  circumstances,  the 
alienation  is  not  void^  but,  as  was  expressed  by  the  late  Chief  Justice 
in  a  case  reported  in  IX,  Weekly  Reporter,  page  108,  is  voidable 
by  the  heir  upon  his  oflFering  to  pay  the  real  consideration  ( in  this 
case  it  would  be  Rs.  17,00  )  together  with  reasonable  interest  there- 
on ;  and  upon  the  further  condition,  of  course,  that  the  defendant 
should  account  for  the  rents  and  profits  during  the  interval  over 
which  he  had  been  in  possession,  both  the  interest  and  the  account 
of  rents  and  profits  to  run  from  the  date  of  the  widow's  death. 

We  think,  therefore,  that  the  decrees  of  bolii  Courts  below, 
which  have  been  passed  in  favour  of  the  plaintiff  without  any  quali- 
fication  whatever,  are  wrong  decrees^  and  must  be  reversed. 

The  plaintiff  has  not  in  this  suit  expressed  his  readiness  to  re- 
pay the  defendant  any  portion  of  the  purchase-money,  but  has 
sought  to  recover  the  property  unconditionally. 

Under  the  circumstances,  we  think  that  the  right  order  will  be 
to  dismiss  the  plaintiff^s  present  suit  leaving  him  to  any  frntare  re- 
medy if  he  has  any  right  to  it 

The  defendant,  appellant,  must  bave  his  costs  in  all  the  Conrta 
S.  W.  R.  Vol.  XX,  c.  r.  p.  187. 
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Held  that  none  but  the  immediate  reversioner  is  entitled  to  sue 
to  interfere  with  the  acts  of  a  Hindd  widow. 

Held  also  that  a  petition  presented  by  the  immediate  rever- 
sioner, when  the  suit  was  pending  in  special  appeal,  waving  his 
rights  in  favor  of  the  plaintiffs,  in  order  to  cure  the  defects  of  par- 
ties^ could  not  be  admitted  at  that  stage. — Otigun  Chander  Sein 
and  others  v.  Jay-doorga  alias  Ooluck-basee  and  others. — S.  D.  A. 
Decis.  for  1859,  p.  620. 

A  reversioner  can  during  the  life-time  of  the  alienor,  commence 
a  suit  to  declare  that  a  conveyance  is  not  binding  upon  him  beyond 
the  life  of  the  alienor. 

A  deed  of  conveyance  by  a  Hindti  widow  is  an  act  hostile  to, 
and  invades,  a  reversioner's  rights,  and  as  such  warrants  his  suing 
for  a  declaratory  decree. — Shewuk  Mam-persad  versus  Mohomed 
Shomsool  Huda  and  another.— S.  W.  E.  Vol.  XII,  p.  26. 

A  decree  in  a  suit  brought  for  a  zemindary  by  a  Hindii  widow, 
binds  those  claiming  the  zemindary  in  succession  to  her.  Unless 
the  decree  can  be  successfully  impeached  on  some  special  ground, 
it  will  be  an  effectual  bar  to  any  new  suit  by  any  person  claiming  in 
succession  to  her.  For,  assuming  her  to  be  entitled  to  the  zeminda- 
ry at  all,  the  whole  estate  would,  for  the  time,  be  vested  in  her, 
absolutely  for  some  purposes,  though,  in  some  respects,  for  a  quali- 
fied interest,  and,  until  her  death,  it  could  not  be  ascertained  who 
would  be  entitled  to  succeed. — Kattama  Kauchiar  v.  The  Eajah  of 
Shivagunga. — Sutherland's  Privy  Council  Judgments,  page  520. 
Moor.  lud.  App.  Vol.  IX,  p.  539. 

Held  following  a  Full  Bench  case  cited  that  a  reversioner  can 
maintain  a  suit  during  the  life-time  of  a  childless  Hindti  widow  to 
set  aside  a  deed  of  conveyance  as  inoperative  on  the  death  of  the 
widow  by  whom  it  was  granted. — Lalla  Okuttur  Narain  v.  Mus- 
summcU  Wooma  Koonwaree  and  others. — S.  W.  R.  Vol.  VIII, 
page  273. 

A  reversioner   has  no   right   of  suit  during  the  life-time  of  a 
widow  to  set  aside  a  deed  of  alienation  said  to  have  been  executed 
by  his  ancestor  and  supported  by  the  mdo\y,—  Mn8si(,mmat  Ram 
Vol.  II.  -49 
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Bunsee  Koonwar  v.  MuseuTnmat  Moheahur  Koonwar. — S.  W.  R- 
Vol.  I,  p.  :i38. 

Held  that  a  daughter  was  competent  to  sue  during  the  life-time 
of  her  mother,  the  encumbrancer ;  the  daughter  being  the  immediate 
reversioner  to  the  property,  and  her  reversionary  right  being  seri- 
ously threatened. — Muasmamat  Golab  Koonwur  v.  Shib  Suhae  and 
others, — Agra.  Rep.  VoL  I,  p.  55. 

Where  it  appeared  that  there  were  other  persons  nearer  than 
plaintiff,  and  there  had  been  no  disclaimer  of  their  right  on  their 
part, — Held  that  plaintiff,  who,  according  to  the  ordinary  Hind6  law 
of  inheritance,  was  not  the  next  heir,  could  not  maintain  the  suit — 
Goshaeen  Teekumjee  and  others  v.  Pv/rsotum  Lalljee  and  others.— 
Agra  Rep.  Vol.  IV,  p.  238. 

Although  a  suit  to  set  aside  an  alienation,  alleged  to  have  been 
illegally  made  by  a  Hindti  widow,  of  property  belonging  to  the 
estate  of  her  deceased  husband,  should  usually  be  brought  by  the 
next,  and  not  by  a  remote,  reversioner,  yet  such  a  suit  may  be 
brought  by  other  than  the  next  reversioner  where  it  can  be  consi- 
dered as  one  brought  by  a  person  who,  by  express  declaration  of 
those  who  having  prior  rights,  was  entitled  to  maintain  it  by  their 
consent,  and  of  their  relinquishment  in  his  favor  of  the  right 
of  suit. 

When  this  relinquishment  is  once  shown,  the  suit  is  open  to  no 
objection  on  the  score  of  its  having  been  instituted  without  the 
plaintiff,  at  the  time  of  the  institution,  having  shown  that  the  prior 
rights  of  others  had  been  waived  or  abandoned  in  his  favor.— jlmiir 
Singh  v.  Murdun  Singh.—N.  W.  Rep.  Vol.  II,  p.  31. 

Although  an  alienation  of  property  by  a  widow  for  other  than 
allowable  purposes  may  be  declared  void,  yet  the  reversioners  are 
not  entitled  to  immediate  possession  unless  the  widow  has  commit- 
ted some  act  involving  forfeiture  of  property. — MusaumTnat  Kiaaore 
V.  Khela  jRom.— N.  W.  R  VoL  II,  p.  424. 

Though  a  reversioner  cannot  obtain  possession  during  the  life- 
time of  a  Hindti  widow,  yet  he  may  be  entitled  to  a  declaration 
whether  the  alienations  made  by  the  widow  are  or  are  not  valid  and 
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binding  on  the  absolute  heir.  If  the  reversioner  can  prove  that 
toilful  default  is  about  to  take  place,  he  will  be  entitled  to  such 
relief  from  the  Court  as  will  prevent  the  apprehended  occurrence 
of  a  sale  for  arrears. — Sm^  Chundar  Sein  v.  Muthoorornatk  Pvr- 
doatich—S.  W.  R  Vol.  VII,  p.  303. 

Where  transfer  is  made  by  a  widow  in  fraud  of  the  rights  of  the 
presumptive  reversioner — Held  that  he  is  entitled  to  a  declaratory 
decree,  that  the  widow's  act  is  null  and  void,  as  it  may  aflfect  the 
interests  of  the  reversioner,  and  for  provision,  if  necessary,  to  prevent 
any  waste  of  the  estate  by  the  appointment  of  a  receiver,  but  not  to 
a  more  extensive  remedy.  His  reversionary  interest  is  not  accelerated 
by  the  transfer.  Where  a  daughter  was  colluding  with  the  widow 
in  making  transfer  of  divided  property — Held  that  plaintiffs,  the 
next  reversioners  after  the  daughter^  were  competent  to  maintain 
the  suit  to  have  the  transfer  declared  null  and  void. — JvxdoruaJth 
and  others  v.  Kulloo  and  others. — Agra.  Rep.  Vol  III,  p.  55. 

When  the  immediate  reversioner  is  in  possession  of  a  part  of 
the  property,  and  not  in  a  position  to  institute  proceedings  to  set 
aside  alienations,  the  next  reversioner  is  entitled  to  sue  to  protect 
his  future  rights. — Bcd-gobind  Ram  v.  Hiruaranee. — S.  W.  R. 
Vol.  II,  p.  255. 

A  reversionary  heir  to  his  uncle's  property  may  sue,  during 
the  life-time  of  the  widow  for  a  declaratory  decree  to  the  effect  that 
an  alienation  will  not  bind  him  in  the  event  of  his  surviving  the 
widow. — Bykunto  Nath  Roy  v.  Griah  Chunder  MooJcerjee,^8,  W. 
R.  VoL  XV,  c.  r.  p.  96. 

A,  brought  a  suit  against  C  and  D,  alleging  that  he  was  an  heir- 
expectant  upon  the  death  of  B,  a  Hindl!i  widow  in  possession  of  an 
estate,  and,  as  such  sought  to  have  a  declaration  of  title,  and  to 
have  certain  conveyance  of  this  estate,  said  to  have  been  executed 
by  C,  in  favor  of  D,  set  aside  as  affecting  A's  future  interest,  without 
charging  any  act  of  waste  or  injury  to  the  property  which  might 
affect  his  rights  as  reversioner.  Held  that  A,  had  disclosed  no  cause 
of  action  against  C  and  D. — Musaummat  Sooruj  Bunai  Koonwur  v. 
Mahiput  Singh— B.  L.  R.  Vol.  VII,  p.  669. 
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Declarations  of  title  may  be  granted  to  revei-sioners,  and  alie- 
nations by  a  Hindti  widow  set  aside  during  the  widow's  life-time, 
although  possession  of  the  estate  itself  will  not  be  ordinarily  given. 
MiLSSummcU  Shibo  Koeree  and  others  v.  Joogun  Shingh  and  others. 
S.  W.  R.  Vol.  VIII,  p.  155. 

In  a  suit  by  a  reversioner  to  set  aside  a  sale  of  property  made 
by  a  Hindti  widow,  the  court  cannot  direct  possession  to  be  given  to 
the  reversioner,  but  can  only  declare  the  sale  to  be  invalid,  and 
leave  the  widow  or  her  vendees  as  her  tenants  in  possession. — Go- 
luck  Chunder  Dasa  v.  Gopal  Kishen  Sdn, — S.  W.  R.  for  1864, 
page  250. 

A  reversioner  cannot  sue  to  dispossess  a  widow  or  a  purchaser 
holding  under  her,  though  he  is  entitled  to  sue  for  a  declaration 
that  a  sale  by  the  widow  is  invalid  against  him  on  his  proving  thai 
the  sale  was  made  without  legal  necessity. — Hara-dhun  Nag  v. 
Jaaur  Chunder  Bose.—S,  W.  R.  Vol.  VI,  p.  222. 

A  reversionary  heir  has  no  right  to  set  aside  a  deed  of  sale 
executed  by  a  Hindu  widow  during  her  life-time. — Xam-monokur 
Singh  and  others  v.  Kooldeep  Ndrain  Singh  and  another. — S.  W.  R 
Vol.  XI,  p.  514. 

A  reversionary  heir  is  subject  to  all  rights  which  exist  against 
the  property  in  consequence  of  acts  done  by,  or  decrees  obtained 
against,  the  ancestor. — Ram-monohur  Singh  and  others  v.  Kooldeep 
Narain  Singh  and  another. — S.  W.  R.  Vol  XI,  p.  515. 

Suit  by  a  reversioner  to  set  aside  an  alienation  is  cognizable  if 
the  title  of  the  reversioner  has  been  injured  by  a  distinct  act  of 
alienation,  and  if  the  widow  who  ougbt  to  have  brought  the  suit 
has  relinquished  her  life-interest,  and  signified  her  assent  to  the 
suit  proceeding.— SA^em-ram  Chukerbutty  v.  Huree-kishore  Roy. 
S.  W.  R.  VoL  I,  p.  359. 

A  party,  who  subject  to  the  life-interest  of  his  mother  has  a 
real  and  vested  interest  in  remainder  such  as  a  Hiudti  has  the 
power  of  creating,  has  a  right  to  sue  to  obtain  a  declaration  of  tbe 
invalidity  of  a  will  set  up  to  his  prejudice,  which  purports  to  take 
away  altogether   his  future   right  and  interest   in   the   property. 
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Anund-mohun  Mullik  versus  Indror-Tnonee   Chowdhrain, — S,  W. 
R.  Vol.  XVI,  c.  r.  p.  214. 


Helative  to  FurchaBers,  &c. 

Calcutta,  H.  C.  A.—  Tlie2l8t  of  December,  1864. 

Present : 
The  Hon'ble  H.  V.  Bayley  and  A.  G.  Macpherson,  Puisne  Judges. 

WooMA  Churn  Banerjee  (Plaintiff)  Appellant, 

versus 

Haradhun  Mojoomdar  and  others  (Defendants)  Respondents. 

The  plaintiff's  cause  of  action,  as  roTersioner,  held  to  accrue  from  the  death  of  bis 

grandmother  who  had  the  life  interest 
ffeld  also  that  the  purchaser  from  the'grandmother  was  bound  to  prove  his  title  deeds 

and  the  existence  of  legal  necessity  for  the  sale. 

In  this  case  plaintiff  sued  for  possession  of  certain  brohmoter 
lands,  gardens,  tanks,  &c.  Plaintiff's  allegation  is  that ''  the  entire 
property  left  by  the  plaintiff's  maternal  grandfather  and  maternal 
uncle,  devolved  on  his  grandmother  Ram-koomaree."'  Plaintiff  adds 
that  "he  attained  his  majority  in  1260,  and  after  the  death  of  bis 
maternal  grandmother  Ram-koomaree,  he  attempted  to  take  pos- 
session of  the  estate  as  he  is  lawfully  entitled  to  it,  but  the  defen- 
dants opposed  him  and  did  not  deliver  over  possession  to  him."  The 
giat  of  the  answer  of  all  the  defendants  is  that  they  have  possession ; 
that  plaintiff  never  had  any ;  that  they  hold  under  various  titles, 
and  that  plaintiff  must  show  a  superior  title  in  order  to  justify  his 
obtaining  a  decree. 

It  is  clear  that  the  plaintiff's  contention  was  that,  even  if  the 
defendants  had  possession  as  the  Ameen  reported,  still,  as  the 
Ameen  had  also  reported  that  the  defendants  did  not  produce  their 
title  deeds,  and  had  stated  that  in  some  cases  the  defendants 
claimed  from  the  grandmother,  the  burden  was  on  them,  defendants, 
as  purchasers,  to  prove  their  own  title  deeds,  and  also  the  legal 
necessity  under  which  they  purchased,  before  they  could  have  any 
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right  under  EQndti  law  in  preference  to  the  heir  at  law,  as  which 
plaintiff  clearly  all  along  claimed.  The  case  has,  in  no  way,  been 
tried  on  this  view.  We  therefore  remand  it  that  this  may  be  done, 
and  we  take  the  opportunity  to  call  the  attention  of  the  lower 
Court  to  the  views  expressed  by  Her  Majesty's  Privy  Council  in 
Volume  VI  of  Moore's  Indian  Appeals,  page  424  "  Their  Lord- 
ships think  that  the  lender  is  bound  to  enquire  into  the  necessities 
for  the  loan,  and  to  satisfy  himself  as  well  as  he  can,  with  refer- 
ence to  the  parties  with  whom  he  is  dealings  that  the  manager  is 
acting  in  the  particular  instance  for  the  benefit  of  the  estate, 
but  they  think  that  if  he  does  so  enquire  and  act  honestly,  the 
real  existence  of  an  alleged  sufficient  and  reasonably  credited  neces- 
sity is  not  a  condition  precedent  to  the  validity  of  his  charge,  and 
they  do  not  think  that  under  such  circumstances  he  is  bound  to  see 
to  the  application  of  the  money.*  Their  Lordships  do  not  think 
that  a  bond  fide  creditor  should  suffer  when  he  has  acted  honestly 
and  with  due  caution,  but  is  himself  deceived." — S.  W.  R.  Vol.1, 
a.  c,  pp.  347—349. 

It  is  argued  in  special  appeal  that  the  mere  declaration  of 
necessity  was  sufficient  to  justify  the  purchaser  proceeding  to  buy. 
But  this  is  not  so.  It  is  not  necessary  for  the  purchaser  to  see  ap- 
plication of  the  purchase-money,  but  he  must  make  such  enquiries 
as  an  ordinary  prudent  man  would  in  the  transactions  of  life  to 
satisfy  himself  of  the  reality  of  a  fact,  such  as  the  existence  of  a 
legal  necessity  in  this  case. — Ghinga-gobind  Boae  and  others  v.  Sree- 
mv^ty  Dhurmee  and  Ramee. — S.  W.  R.  Vol.  I,  c.  r.  p,  60. 

•  It  18  a  miBtake  to  suppose  that  the  dicta  in  the  case  of  Hunooman  Penad 
Panday  {%.  e.,  m  the  case  above  cited)  apply  only  to  alienations  effected  by  yiardiana  of 
minors.  They  lay  down  the  general  principles  by  which  the  courts  are  to  be  guided,  in 
dealing  with  suits  in  which  it  is  songht  to  set  aside  alienations  made  by  persona  haT- 
ing  a  limited  or  qualified  power  over  the  estates  they  have  alienated. 

These  are  that — ''  the  power  of  alienation  can  only  be  exercised  rightly  in  case  of 
need,  or  for  the  benefit  of  the  estate,  but,  where  the  charge  is  one  that  a  prudent 
owner  would  make  in  order  io  benefit  the  estate,  the  bond  fide  lender  ia  not  affected  by 
the  precedent  mismanagement  of  the  estate.  The  actual  pressure  on  tiie  estate^  the 
danger  to  be  averted,  or  the  benefit  to  be  conferred  upon  it  in  the  particular  instenee 
is  the  thing  to  be  regarded.  If  the  lender  inquires  into  the  necessity  for  the  loan  and 
acts  honestly,  satisfying  himself  that  the  manager  is  acting  in  the  particular  instance 
for  the  benefit  of  the  estate,  the  real  existence  of  a  sufficient  necessity  is  not  a  condi- 
tion precedent  to  the  validity  of  his  charge  on  the  estate,  nor  is  he  bound  to  see  to  the 
application  of  the  money."— Remarks  by  the  late  Sudder  Dewany  Adawlut  of  Calontta, 
in  the  case  of  Deotaree  Mohapaiter  and  oihen  y,  Damoodur  MoKapaUer  and  others. 
Vide  S.  D.  A.  Decis.  for  1859  p.  1648. 
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A  party  claimiiig  immovable  property  by  virtue  of  ao  aliena- 
tion by  a  Hind6  widow  during  her  son's  minority  is  bound,  whether 
he  be  a  plaintiff  or  a  defendant,  to  prove  that  he  made  reasonable 
inquiry,  and  he  in  good  faith  believed  that  such  circumstances 
existed  as  would  justify  the  widow  in  alienating  her  son^s  estate. — 
Kadd-nath  Seeta-ram  Oze  v.  Dahhi  et  aL — Bom.  H.  C.  Rep.  a.  c.  j. 
Vol.  VI,  p.  211. 

Where  a  purchaser  of  immovable  property  deals  with  a  person 
having  a  qualified  power  of  dealing  with  that  property,  it  lies  upon 
the  purchaser  to  give  some  reasonable  account  of  the  need  which 
actually  existed^  or  was  alleged  to  exist,  for  the  sale. — Mad.  H.  C. 
Bep.  Vol.  II,  p.  407. 

In  purchasing  from  a  Hindd  widow  the  purchaser  is  not  bound 
to  look  to  the  appropriation  of  the  money,  nor  is  he  affected  by  the 
fact  that  the  alienation  was  made  for  a  larger  sum  than  the  necessity 
of  the  case  required. — Kamikha  Prasad  Roy  v.  Srimati  Jagadum- 
ba  Dflwi.— B.  L.  R.  Vol  V.  p.  608. 

Where  a  considerable  time  has  elapsed  of  enjoyment  and  ap« 
parent  acquiescence,  a  purchaser^  or  one  claiming  through  him^ 
may  be  absolved  from  showing  any  more  than  the  fact  of  the  sale 
being  made  to  him  under  some  ostensible  plea  of  necessity. — Ma^ 
dkob  Chunder  Hajra  v.  Gobind  Chunder  Banei^ee  and  others. — 
S.  W.  R.  Vol.  IX,  p.  350. 

The  purchaser  from  a  Hindii  widow  who  is  still  living  is  entitled 
to  possession  of  the  property  sold,  whether  there  was  necessity  for 
the  sale  or  not. — Bogooa  Jha,  v.  LaU  Doss. — S.  W.  R.  Vol.  VI, 
page  36. 

Purchase  from  a  Hindii  widow  is  invalid,  but  the  purchaser 
may  remain  in  possession  during  the  widow's  life-time,  on  proof  of 
his  purchase  being  preferable  to  an  alleged  gift  made  by  the  widow 
to  the  defendant. — Chunder-nath  Surma,  v.  Romornath  Surma. — S. 
W.  R.  Vol  I,  p.  69. 

Where  the  legal  necessity  for  a  sale  by  a  Hindti  widow  is 
questioned,  its  existence  must  be  shown  by  the  party  standing  on 
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the  coDveyance. — Bisao-naUi  Roy    and  others   v.  LcM  Bahadoor 
Singh  and  others.— S.  W.  R.  Vol.  I,  c.  r.  p.  247. 

In  a  sale  by  a  Hindii  widow  under  necessity  where  the  Vendee 
pays  a  fair  price,  and  acts  bond  fide,  the  mere  fact  of  only  two- 
thirds  of  the  purchase-money  being  paid  to  creditors  does  not  in- 
validate his  conveyance,  as  he  is  not  bound  to  see  to  the  application 
of  the  purchase-money. — Ram  Gopaul  Qhoae  v.  Bulrdeb  Boee.-^ 
S.  W.  R.  for  1864,  p.  385. 

The  first  duty  of  a  purchaser  from  a  Hindfi  childless  widow  is 
to  satisfy  himself  as  to  her  right  to  sell.  If  he  does  not  act  with 
due  care  and  attention  in  the  matter,  he  cannot  be  said  to  have  act- 
ed legally  in  good  faith,  although  be  may  have  believed  or  taken  for 
granted  that  all  was  right. — Ram-dhone  Bhuttvxifiarjee  v.  Iduanee 
Debee,—S,  W.  R.  Vol.  II,  p.  123. 

A  purchaser  for  value  is  not  bound  to  prove  the  antecedent  eco- 
nomy or  good  conduct  of  a  Hiudii  widow  who  alienates  a  portion  of 
her  husband's  estate,  nor  to  account  for  the  due  appropriation  of 
the  purchase  money,  but  is  bound  to  use  diligence  in  ascertaining 
that  there  is  some  legal  necessity  for  the  loan,  and  he  may  be 
reasonably  expected  to  prove  the  circumstances  connected  with  bis 
own  particular  loan. — Kali  Koomar  Chowdhiy  v.  Nund  Eoomar 
Chowdhry.—S.  W.  R.  for  1864,  p.  153. 

Where  a  Hindii  widow  raises  money  by  mortgaging  her  bos- 
band^s  property,  the  mortgagee  is  not  bound  to  look  to  the  appro- 
priation of  the  money  so  raised,  his  responsibility  ceasing  when  he 
has  satisfied  himself  that  there  was  legal  necessity  for  the  loan.— 
jRam  Peread  Singh  v.  Mussvmvmat  Nag-bungBhee  Kooer. — &  W.  R 
Vol.  IX,  p.  501. 

The  existence  of  a  decree  which  may  be  executed  at  any  time 
against  ancestral  property  is  a  clear  legal  necessity  for  contracting 
a  loan,  and  justification  to  any  one  lending  money  on  the  mortgage 
of  the  property.— S.  W.  R.  Vol.  XI,  p.  446. 
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Hiflcellazieous  Cases. 

Calcutta  H.  C.  A.— The  Uth  of  July  1869. 

Present : 

Mr.  Justice  Kemp  and  Mr.  Justice  Glover^  Judges. 

MussuKMAT  Indu-bansi  Kunwub  ( Flaiotiffi, ) 
versus 
MUSSUMMAT  Geebhirun  Kunwur  and  others  (  Defendants. ) 

A  Hind4  of  Tirhoot  died  in  1849,  leaving  two  widows  and  a 
brother.  A  compromise  was  made  by  the  three,  whereby  they  agreed 
that  the  brother  should  remain  in  possession  of  the  property  left  by 
the  deceased ;  and  that  some  land  should  be  assigned  to  the  widows 
for  maintenance.  The  elder  widow  died  in  1867>  and  the  other  sued 
the  heirs  of  the  brother  for  recovery  of  possession  of  the  property* 
The  defence  set  up  was  that  the  suit  was  barred  by  limitation,  as  her 
cause  of  action  arose  not  on  the  death  of  her  co-widow^  but  on  the 
death  of  her  husband. 

Eeldf  that  as  to  recovery  of  possession  of  a  moiety  of  the  pro-* 
perty,  the  cause  of  action  arose  on  the  death  of  the  co-widow. 

That  the  possession  of  the  elder  widow  was  npt  adverse  to  the 
younger  widow,  as  the  elder  widow  was  permitted  to  enjoy  the  pos- 
session of  the  husband's  property  during  her  life-time,  the  younger 
widow  receiving  an  allowance  from  the  profits  of  the  estate. — B.  L. 
R.  a.  j.  Vol.  Ill,  pp.  289—290. 

Where  certain  landed  property  in  the  possession  of  a  Hindd 
widow  was  sold  on  the  alleged  ground  of  necessity,  and  the  execution 
of  the  deed  of  purchase  attested  by  the  then  next  heir,  it  was  held 
that  the  assent  implied  in  such  attestation  was  not  conclusive  in  law 
as  to  the  necessity  for  sale,  though  the  fact  of  the  persons  most  in- 
terested in  contesting  such  a  sale  being  called  in  to  execute  the  deed 
is  the  strangest  possible  proof  of  good  faith  on  the  part  of  the  pur- 
chaser.— Madhob  Chunder  Hajrah  v.  Oobind  Chunder  Banerjea* 
S.  W.  R.  Vol.  IX,  p.  350. 

A  HindA  widow  has  power,  with  the  consent  of  the  reversionary 
heirs,  to  make  a  valid  alienation,  for  religious  purposes,  of  property, 
movable  or  immovable,  left  by  her  husband. 

Vol.  II.  50 
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Where  a  Hindti  widow  dedicated  property  by  a  deed  to  the  wor* 
ship  of  an  idol,  and  the  property  was  given  to  trustees  in  trust,  afler 
the  death  of  the  widow,  to  permit  the  male  heirs  of  her  late  husband 
to  receive  the  rents,  held,  that  such  heirs  were  entitled  to  actual 
possession  and  to  the  rents  of  the  estate,  provided  they  devoted  ifc 
acording  to  the  provisions  of  the  deed  to  the  worship  of  the  idol.— 
Braja-nath  Baiaakh  versus  Matilal  Baisakit  and  another. — B.  L. 
Rep.  Vol.  Ill,  0.  j.  c.  p.  92. 

Where  only  the  rights  and  interest  of  the  widow  in  the  property 
left  by  her  husband  were  sold  in  execution  of  a  decree  against  her 
on  account  of  debt  contracted  by  her,  and  neither  the  decree  nor  the' 
sale  proceedings  declared  the  property  itself  liable  for  the  debt— 
Held  that  the  purchase  conveyed  an  interest  in.  the  estate  only, 
during  the  widow's  life-time. — Kisto-moyie  Doasee,  and  others,  v, 
Prosunno  Naraen  Choowdhoory  and  others, — S.  W.  Vol.  I,  p. 


Jn  re  Joy-naraen  Bose — It  was  held  that  a  widow's  interest 
may  be  sold  in  execution  for  her  debts. — Sev.  Rep.  VoL  IV,  p.  781, 

See  in  re  Rash-beharee  Boae, — Ibidu  Vol.  V,  p.  537. 

A'  lender  in  good  faith  lent  money  to  save  the  widow's  estate 
from  sale,  on  security  of  a  bond  and  mortgage.  The  present  posses- 
sor, though  not  succeeding  as  heir,  is  liable  to  the  extent  of  th© 
security,  if  the  widow  acted  for  the  benefit  of  the  estate  and  under 
necessity. — Hur-nath  Boy  Chowdkoory  v.  Inder  Ghander  Bahoo.-^ 
S.  D.  A.  R.  for  1859,  p.  207. 

When  a  party  does  not  sue  as  an  heir  of  a  Hindi  widow  or  her 
husband  to  set  aside  a  sale  by  her  on  the  ground  of  illegality 
under  the  Hindti  law,  but  sues  as  a  decree-holder  to  have  the  same 
set  aside  as  fraudulent,  he  cannot  raise  the  question  of  necessity.— 
Kissen  Bullub  Mahtab  v.  Roghu  Nundan  Thakgor  and  othersw— S, 
W.  R.  Vol.  VI,  p.  305. 

Suit  by  a  widow  for  possession  of  her  husband's  share  of  joint 
property  inherited  from  his  grandfather.  Held  that  if  the  husband 
died  before  his  grandfather,  .she  had  no  title ;  but  that  if  he  had 
outlived  his  grandfather,  hi^  widow  would  be  entitled  to  his  share  o^ 
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proof  of  her  having  iived  in  <;ommensality  with  the  defendant^ 
within  12  twelve  yearsr  from  the  dates,  of  her  dispossession. — Bindu 
Basini  Dassee  v.  Anund  Chunder  Paul — S.  W.  R.  Vol.  II,  p.  179« 

Where  a  Hindti  widow  mortgaged  immovable  property  to  one 
person,  and  afterwards  gave  it  in  gift  to  another — Held,  that  the 
deed  of  gift  did  not  convey  to  the  donee  the  widow^s  equity  of 
redemption. — Jagan-nath  Vithal  v.  Apaji  Vishnu. — Bom.  H.  C: 
Rep.  Vol.  V,  p.  217. 

Oq  the  death  of  a  Hindti  (who  had  been  separated  from  his 
brothers),  and  during  the  life-time  of  his  widow,  his  brothers'  sons 
Laving  claimed  as  his  heirs  and  obtained  mutation  of  their  names 
on  the  Collector's  rent-roll : 

Held,  that  under  the  Mit&kshar&  (under  which  the  case  came) 
the  widow  succeeds,  the  act  of  the  nephews  was  hostile  to  her,  and 
their  possession  for  more,  than  12  years  was  adverse  possession  bar* 
ring  her  claim. 

Held  also  that  if  a  widow  without  fraud  or  collusion,  would  be 
,   barred,  the  reversioners  claiming   to  succeed  on  her  death  would' 
also  bo  barred. — Oapal  Singh  y.  Kunhya-lall  Sahib-zaddh. — S.  W. 
R.  7oL  XI,  p.  9. 

That  a  Hindii  widow,  entitled  to  her  husband^s  share  in  the- 
joint  property  continues  to  live  in  the  family  and  mess  with  them, 
is  sufficientj  in  the  absence  of  evidence  to  the  contrary,  to  show 
that  she  is  receiving  payments  on  account  of  her  share. — Oobind 
Chunder  Bagcliee  guardian  of  EJc-covn-ee  alias  Kali-kisto  Bagchee 
Ttiinot  V.  Kripa-moyee  Debea.—S.  W.  R.  Vol.  XI,  p.  338. 

Held  that,  as  the  respondent  had  given  all  title  to  monies  due 
to  her  husband  in  favor  of  the  appellant  his  other  wife,  she  could 
not  be  held  equally  liable  for  her  husband's  debts.  The  order  of 
the  lower  Court,  dismissing  the  appellant's  claim  to  recover  money  • 
from  the  defendant  (respondent)  as  jointly  liable  with  her  for  their  * 
husband's  debts,  confirmed. — Muasummat  Radha  Koonwur  widow' 
of  Chiniamun  Awustee  v.  Doorga  Koonwur,  widow  of  Chintamun 
Awustee. — S.  D.  A.  Decis.  for  1859,  p.  1195. 

When  the  amount  of  a  judgment  debt  was  due  from  two  bro-  ' 
thers  A.J  and  B.^  and  the  widow  of  A.,  in  order  to  save  her  husband's 
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estate  from  sale  in  executioD^  gave  a  bond  making  berself  responsiU^ 
for  the  whole  debt^  and  after  her  death,  the  judgment  creditor 
sought  to  recover  the  amount  from  the  heirs  of  A,  it  was  held  that 
the  widow  had  no  authority  to  settle  for  B/s  share  of  the  debt  as 
well  as  for  her  husband  A,  nor  could  she  make  her  husband's  estate 
liable  for  it ;  that  plaintiff  had  made  a  mistake  in  taking  a  bond 
only  from  the  widow,  and  as  it  did  not  make  her  and  B,  jointly  and 
severally  liable,  A's  heirs  could  not  be  held  responsible  for  the  debt 
of  B,  and  that  plaintiff  must  fall  back  on  his  original  decree  and 
execute  it. — MussummoLt  Ram  Doolary  Koonwur  and  Juggun 
Singh  v.  Sheo  Shunker  Singh  and  others. — S.  D.  A.  Decis.  for  1860, 
page  502. 

A  reversioner  cannot  during  the  life-time  of  a  Hind^  widow 
sue  to  set  aside  a  sale  made  by  her  if  12  years  have  elapsed  since 
the  date  of  the  sale,  though  he  may  during  her  life^time  sue  to  have 
the  sale  declared  void  and  to  prevent  waste.  Such  limitation  doea 
not  affect  the  right  of  suit  of  the  reversioner  after  the  widow's 
death  when  he  succeeds  as  heir.— Suftodara  Bibee  v.  Mohendro* 
Nath  Bosc—S.  W.  R.  Vol.  II,  p,  271. 

A  putnee  lease  granted  by  a  widow  while  in  possession  is  n6t 
invalidated  by  the  fact  that  her  equity  suit  is  pending  at  the  time. — 
S.  W.  R  Vol.  XI,  p.  554. 

Where  a  Hindti  widow  alienates  land  while  in  her  possession 
without  a  legal  necessity,  the  putneedar  acquires  only  her  life  inter- 
est, but  if  there  was  a  legal  necessity,  then  the  purchaser  of  her 
husband's  right  and  title  is  subject  to  the  pottah  granted  by  her. — 
S.  W.  R.  Vol.  XI,  p.  554. 

The  onus  of  proving  the  necessity  for  a  sale  by  a  Hind6  widow 
and  the  adequacy  of  the  purchase  money  lies  on  the  purchaser. — 
Jodu  Nath  Sircar  and  another  v.  Sreemutty  Sonamonee  Dosaee  and 
others.  Cor.  Rep.  p.  70. 

A  widow  re-marrying  is  entitled  to  succeed  to  the  estate  of 
her  son  by  a  former  marriage,  and  Section  2  of  Act  XV,  of  1856 
does  dot  deprive  her  of  any  right  or  interest  which  she  had  n^t  at 
the  time  of  re-marriage.~S.  W.  R  Vol.  XI,  p.  82, 
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When  a  childless  Hind6  widow  is  the  heiress  and  legal  repre* 
sentative  of  her  hasband,  the  reversionary  heirs  are  bound  by  decrees 
relating  to  her  husband's  estate,  which .  are  obtained  against  her 
without  fraud  or  collusion ;  and  they  are  also  bound  by  limitations 
by  which  she,  without  fraud  or  collusion,  is  bound. 

The  words  '^  cause  of  action^'  in  Act  XIV,  of  1859,  refer,  not  to  a 
new  cause  of  action  accruing  to  the  reversionary  heir  personally,  but 
to  the  cause  of  action  which  accrued  to  the  heir  or  representative, 
for  the  time  being,  of  the  deceased. 

When-  alienations  of  her  husband's  estate  are  improperly  made 
by  the  widow,  they  are  good  as  against  her  for  her  life,  and  the  re- 
versionary  heir's  cause  of  action  does  not  accrue  until  her  death. 
But  when  property  belonging  to  the  husband's  estate  is  held  ad- 
versely to  the  widow  and  never  reaches  her  hands,  the  cause  of 
action  accrues  to  her,  and  a  suit,  whether  by  her  or  by  the  rever- 
sionary heir,  must  be  brought  within  the  usual  period,  counting  from 
the  commencenftent  of  the  adverse  possession.* — Nohin  Chunder 
Ohuckerbutty  (Plaintiflf)  Appellant,  v.  lasur  Chunder  Chuckerhutty 
and  others  (  Defendants  )  Respondents. — S.  W.  R.  Vol.  IX,  F.  B. 
page  505. 

In  a  suit  by  the  sons  of  the  reversionary  heir  of  a  HindA  an- 
cestor to  recover  property  sold  by  his  widow  fifty  years  ago  to  the 
defendant's  predecessors,  the  Court — considering  the  unreasonable- 
ness of  expecting  direct  evidence  of  legal  necessity  for  the  aliena- 
tions in  question  after  so  great  a  lapse  of  time,  the  adequacy  of 
the  consideration  given  by  the  purchasers,  the  due  registration  and 
publication  of  deeds  50  years  old  and  containing  a  recital  of  legal 
necessity,  the  proved  knowledge  of  the  alienations  at  the  time  they 
were  made  by  the  then  reversionary  heir,  his  conduct  and  silence 
up  to  the  time  of  his  death,  or  for  nine  years  after  the  widow's 
death  when  the  succession  opened  out  to  him,  and  the  delay  made 
by  his  son  in  bringing  this  suit — held  the  defendants  entitled  to 
a  strong  presumption  in  their  favor,  which  had  not  been  rebutted 
by  the  plaintiffs  that  their  predecessors  had  purchased  the  estates 
in  question  after  a  due  enquiry,  and  after  satisfying  themselves  in 

*  This  doctrine  haa  beea  adopted  by  the  Frivy  Council. 
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good  faith  of  the  existence  of  a  legal  necessity  for  the  sale  there- 
of.— Chowdhry  Herasutoollali  v.  Brojo  Soonder  Roy  and  another.— r 
S.  W.  R.  Vol.  XVIII,  p.  77. 

A  suit  to  recover  principal  and  interest  on  a  bond  executed  by 
a  Hindu  widow  whilst  possessed  of  her  late  husband^s  property,  can- 
not be  brought  at  her  death  against  his  reversionary  heirs  on  the 
ground  of  some  supposed  equity  arising  out  of  the  possession  of  the 
estate  by  the  defendants,  obliging  them  to  pay  a  portion  of  the 
money  which  was  expended  in  recovering  it 

There  is  no  necessity  for  a  widow  to  borrow  money  when  she 
has  an  income  to  pass  the  expenses  of  litigation. 

In  order  to   establish  a   binding  promise   by  the  defendants' 
father  to  pay  the  bond,  there   must  be  proof  of  a  consideration  for 
such  a  promise. — Roy  Mukhun  Lall  v,  Mr.  W.  Steward  and  others,  ] 
S.  W.  R.  Vol.  XVIII,  p.  121. 

Alienations  made  by  Hindd  widows  of  shares  of  an  estate  held 
as  a  hereditary  mocurruree  tenure,  can  only  be  contested  by  rever- 
sionary heirs  and  other  persons  having  some  interest '^in  the  estate;- 
it  is  not  open  to  the  zemindar  or  superior  landlord  to  object  to  such 
alienations.  If  the  reversionary  heirs  make  no  arrangement  for  the^ 
due  payment  of  the  mocunmree  rent'  the  only  right  which  the, 
zemindar  has,  is  to  sue  them  for  arrears,  and  to  cause  the  sale  of 
the  tenure,  if  necessary,  in  execution  of  the  decree,  but  not  to  take 
khas  possession  of  it  by  force. — Ram  Dhan  Shaha  and  another  v. 
Rajah  Rajkriato  Singh  Bahadoor.^S.  W.  R.  Vol.  XVIII,  p.  406. 

Where  a  widow  having  lost  her  rights  iri  her  iiusband's  estate 
on  account  of  remarriage  under  the  provision  of  Section  2,  Act  XV- 
of  1856  was  allowed  to  retain  possession  by  the  next  reversioner— 
Held  that  such  arrangement  by  the  next  reversioner  was  only  bind-* 
ing  upon  him,  and  not  on  the  heirs  of  such  reversioner,  who  on  the' 
death  of  the  former  were  entitled  to  sue  for  possession  of  the  pro- 
perty by  dispossessing  the  widow. — iTai^Ao  and  others  v.  Atrxsaum-' 
mat  Jumna, — Agra  Rep.  Vol.  I,  a.  a,  p.  140. 

Where  a  HindA  widow,  exceeding  her  rights,  alienates  property^ 
which  a  reversioner  claims,  his  suit  is  not  barred  if  brought  within 
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12  years  from  her  death. — Oopal  Chunder  Mullick  v.  Onoop  Chun-- 
der  Roysjxd  others.— S.  W.  R.  Vol.  XI,  p.  183. 

The  rights  of  a  reversioner  entitled  to  succeed  on  the  death  of 
a  childless,  Hihd(i  widow  if  he  shall  happen  to  survive  her,  could 
iot  be  sold  in  execution  of  a  decree  of  Court. — Koraj  Koonwar 
V,  Komul  Koonwar  and  others. — S.  W.  R.  Vol.  VI,  p.  34. 

Raj  Chunder  Dass,  a  Hindti,  died  possessed  of  property,  leaving 
as  his  heiress,  his  widoWj  Ross-monee  Dossee.  He  also  left  four 
daughters  two  of  whom  died  in  the  life-time  of  their  mother,  each 
leaving  a  son.  Ross-monee  Dossee  died  leaving  her  surviving  two^ 
(laughters,  Puddo-moriee  Dossee,  and  Jugdumba  Dossee,  who  succeeded 
to  the  estate  of  Raj  Chunder  Doss.  Held  that  ThakoOr  Doss  Biswas 
one  of  the  sons  of  Jugdumba  Dossee  has  no  such  interest  in  the 
property  as  could  be  attached  and  sold  in  execution  of  a  decree 
against  him. — Bhoobun  Mohun  Banerjee  v.  Thdkoor  Does  Biswas. — 
Indian  Jurist,  Vol.  II,  N.  S.,  p.  277. 

Reversionary  interest  may  be  sold  in  execution  of  a  decree. 
OouT'hurree  DuU  v.  Radha  Oohind  8haha.S.  W.  R.  Vol.  XII, 
page  54. 

The  mere  execution  and  registration  of  a  deed  as  betweeil 
Vtrangers,  without  any  ulterior  act  directed  against  a  Hindti  widow 
^n  possession,  or  against  the  reversionary  heir  or  his  possession,  can 
not  give  the  latter  any  cause  of  action  or  entitle  him  to  ask  for  a 
declaratory  decree. — Soorvj-bunsi  Koonwur  v.Mohi-put  Sinflrfe.— S* 
W.  R.  Vol.  XVI,  p.  18. 

The  possession  in  right  of  inheritance  of  a  widowed  daughter 
having  sons  alive  is  not  adverse  to  a  reversioner. — Poorun  Chunder 
Nundee  v.  Sreesh  Chunder  Chukerbutty^-S.  W.  R.  Vol.  XV,  c.  r. 
page  147. 

A  reversioner  obtained  a  decree  declaring  tliat  he  was  then  the 
nearest  heir  to  certain  ancestral  property,  and  would  be  entitled  to 
succeed  on  the  death  of  the  widows  of  his  cousin  who  were  in 
possession.  After  the  death  of  the  widows,  it  was  found  that  th^ 
reversioner  had  become  insane,  and  was  therefore  incapacitated  by 
Hindti  law  from  inheriting.    Upon  this  his  son,  who  had  been  ap? 
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pointed  manager  on  behalf  of  his  father  under  Act  XXXV  of  1858, 
applied  for  execution  of  the  above  mentioned  decree  at  hit  repre- 
sentative. Held  that  it  was  necessary  to  look  to  the  status  of  the 
heir  at  the  time  the  succession  opened  out  to  him,  and  that  the  ap- 
plicant in  the  capacity  of  the  representative  to  the  reversioner  ( who 
was  not  the  heir  of  the  widow's  husband),  was  not  entitled  to 
execute  the  decree. — Brijo  Bhooiun  Lall  v.  Bechun  Dobey.—S.  W. 
R.  Vol  14,  c.  r.  p.  329. 

Limitation  reckons  against  the  reversioners  or  next  heirs  of  a 
deceased  person  only  from  the  death  of  the  widow  or  the  immediate 
heirs  of  the  deceased. — Ch^-dharee  Singh  v.  Mitsaummat  Indro 
Kooer.—S.  W.  R.  Vol.  XVII,  c.  r.  237. 


1-  ; 

^Nf     X  Admitted  Legal  Opinions. 

According  to  the  Hindd  law  as  current  in  Benares,  tbe  widow  will  succeed  to  the  ex* 
elusion  of  the  brother,  if  the  estate  was  divided  ;  but  if  undivided,  the  brother  wQl 
exclude  her;  and  the  brother  in  either  case  excludes  the  brother's  sons. 

Q.  Rajah  Bhuwa-bul  Deo  died  leaving  four  sons,  namely,  Baboo 
Iswari  Buksh  Deo,  Baboo  Dil-gunjun  Deo,  Baboo  Ahlad  Singh,  and 
Baboo  Soobh-nath  Singh,  of  whom  the  eldest  (Baboo  Iswari  Buksh 
Deo)  died,  leaving  a  minor  son  and  two  widows,  the  elder  called 
Banee  Sheo-raj  Koonwur,  and  the  younger  Ranee  Ahbeeman  Koon- 
wur^  and  subsequently  the  minor  died.  Ahlad  Singh  died,  leaving 
Huruk-nath  and  Joy-nath  as  his  sons  and  representatives ;  lastly, 
Dil-guDJun  Deo  died  childless,  leaving  a  widow  called  Ranee  Golab 
Koonwuree ;  and  Soobh-nath  is  still  living.  In  this  case,  whether 
will  the  property  left  by  Dil-gunjun  Deo,  devolve  on  his  widow  Golab 
K.oonwuree,  on  his  brother  Soobh-natb,  or  on  his  brother's  seas 
Huruk-nath  and  Joy-nath  P 

R.  Supposing  Dil-gunjun  to  have  left  neither  son,  son's  son, 
nor  son's  grandson  at  his  death,  but  to  have  been  survived  by  his 
widow  Golab  Koonwuree,  his  brother  Soobh-nath  Singh,  and  his 
brother's  two  sons  Huruk-nath  and  Joy-nath,  his  widow  is  alone  en- 
titled to  succeed  to  his  real  and  personal  estate,  provided  it  be 
divided.    If  Bhuwa-bul  Deo  died  leaving  four  sons,  Iswari  Baksh, 
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.  Pil-gui\j.an,  Ahlad,  and  Soobh-natb,  and  bis  estate  was  undivided, 
then  the  uterine  brother  Soobh-nath  is  entitled  tp  inherit  the  portion 
to  which  his  late  brother  Dil-gunjun  was  entitled,  whose  widow  has 

.  a  right  to  demand  food  and  raiment  only  until  her  death.  This 
opinion  is  conformable  to  the  Mit£kshar&  and  other  law  tracts 
which  are  current  in  the  Western  provinces. 

Atithoritiea. 

"  The  wife  and  the  daughters,  also  both  parents,  brothers  like*- 
wise,  and  their  sons,  gentiles,  cognates.'' — YdjnyavdUcya,  cited  in 
the  Mitfikshard. 

''  The  wealth  of  him  who  leaves  no  male  issue,  goes  to  his  wife ; 
on  failure  of  her,  it  devolves  on  daughters ;  if  there  be  none,  it 
belongs  to  the  father;  if  he  be  dead,  it  appertains  to  the  mother; 
on  failure  of  her,  it  goes  to  the  brothers ;  after  them,  it  descends 
to  the  broth^r^s  sons." — Vishnu,  cited  in  the  same  authority. 

"The  rule,  deduced  from  the  texts  (of  Yajnyavalkya,  &c.,) 
that  the  wife  shall  take  the  estate,  regards  the  widow  of  a  separated 
brother/' — Mitdkshard. 

Menu : — "  To  the  nearest  kinsman  {Sa'pinda),  the  inheritance 
next  belongs." 

^oMer  JDeiwanny  Adawlut^lWh  May  1%24^—Bahoo  Eurper* 
koeh  Singh,  v.  Baboo  JM-guvQun  Z>eo.— Macn.  H.  L.  YoL  II, 
Chap.  I,  Sect  ii.  Case  5. 

The  claimants  being  a  brother's  son  and  a  widow,  the  former  will  take  the  property,  if 
the  family  waa  joint ;  but  the  latter  if  separate,  according  to  the  law  of  Benares. 

Q.  An  individual  had  two  sons,  A  and  6.  The  eldest  (A) 
died  before  his  father,  leaving  a  son  and  a  widow.  Subsequently 
the  father  died,  leaving  a  family  consisting  of  B  and  his  wife,  and 
A's  son  and  widow ;  and  at  his  death  he  also  left  some  landed  pro- 
perty. Some  time  after  this,  the  son  (B)  died,  leaving  his  widow, 
and  his  brother's  son  and  widow  him  surviving.  In  this  case,  what 
proportions  of  the  property  of  B  will  respectively  devolve  on  the 
eldest  son's  son  and  widow,  and  on  the  younger  son's  widow  ? 

R.  If  A's  son,  his  widow,  and  the  widow  of  B,  lived  together 
as  a  joint  family  at  the  time  when  B  died ;  according  to  law,  A's 
^ojm  ii.  fii 
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son  is  alone  entitled  to  the  estate,  but  it  is  necessary  for  him  to 
provide  B's  widow  with  food  and  raiment  equal  to  her  condition 
of  life.  If  they  formerly  lived  apart,  and  the  share  of  B  was  se- 
parated, then  his  widow  is  entitled  to  the  property  which  fell  to 
her  husband's  legal  share.  A's  widow  has  no  right  of  succession, 
but  she  must  be  provided  by  her  son  with  proper  maintenance. 

Zillah  Moradabad. — Doorga-peraaud  v.  Khuma  and  another. 
Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect,  ii.  Case  10. 


An  unchaste  widow  f orfeita  all  right  to  her  late  husband's  property. 

Q.  A  person  died,  leaving  a  widow  and  a  brother  of  the  half 
blood.  Subsequently  to  his  death,  the  widow  violated  the  hitherto 
unsullied  bed  of  her  husband,  and  had  a  child  by  a  paramour  of 
another  class,  while  the  brother's  conduct  was  consistent  with  his 
religion  ;  in  this  case,  which  of  the  two  is  entitled  to  succeed  to  the 
property  of  the  deceased  ?  Supposing  the  widow  during  the  life-time 
of  her  husband  to  have  co-habited  with  a  stranger,  and  to  have 
therefore  been  expelled  from  the  family,  and  to  have  lost  her  repu- 
tation, has  such  widow  any  right  to  inherit  her  husband's  property  ? 

jR.  It  is  the  general  doctrine,  that  the  virtuous  widow  of  a 
man  who  dies  leaving  no  heir  down  tothe  great-grandson,  succeeds ; 
but  that  if  she,  on  the  death  of  her  lord,  be  faithless-  to  his  bed, 
she  has  no  right  of  succession :  consequently  the  widow  in  such  case 
would  be  excluded  by  her  husband's  half  brother.  So  in  the  case.of 
her  having  acted  unchastely  while  her  husband  was  living.  The 
authorities  for  this  opinion  are  laid  down  in  the  Ddya-bhaga  and 
other  books  of  law. 

Authorities. 

Vrihaapati : — "  If  her  husband  die  before  her,  she  shares  his 
wealth.    This  is  a  primeval  law."* 

Katydyana: — "Let  the  widow  succeed  to  her  husband's  wealth, 
provided  she  be  chaste."  "  The  childless  wives,  conducting .  them- 
selves aright,  must  be  supported  ;  but  such  as  are  unchaste,  shoa)d 
be  expelled ;  and  so  indeed  should  those  who  are  perverse.f " 

*  DdyoMdga,  159.  fMlUkBhari,  863. 
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Vrihcdt  Menu  :^^' The  widow  of  a  childless  man,  [^keeping  uq- 
sallied  her  husband's  bed,  and  persevering. in  religious  obserrances, 
shall  present  his  funeral  oblation^  and  obtain  (his)  entire  share." 

Ndreda: — ''But  a  wife,  who  does  malicious  acts  injurious  to  her 
husband,  who  has  no  sense  of  shame,  who  destroys  his  effects,  or 
who  takes  delight  in  being  faithless  to  his  bed,  is  held  unworthy  of 
the.  property  before  described." 

Zillah  Hooghly.— Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect  ii.  Case  3. 

An  unchaste  widow  may  be  expelled  from  her  husband's  house. 

Q.  There  were  two  brothers,  of  whom  one  died,  leaving  sons, 
who  are  still  alive  ;  and  the  other  died  leaving  a  son,  who  also  died, 
leaving  a  widow,  him  surviving.  The  widow  had  become  a  prosti- 
tute, and  had  violated  her  husband's  bed.  In  this  ease,  is  she  en- 
titled to  inherit  her  husband's  estate,  and  if  not,  on  whom  does  his 
property  devolve  ? 

R.  If  it  be  proved  that  the  widow  in  fact  did  not  keep  her 
husband's  bed  unsullied,  she  has  no  title  to  his  property,  and  ought 
to  be  expelled  from  his  house.  His  estate,  in  default  of  heirs  down 
to  the  uncle,  should  devolve  on  his  uncle's  sons,  This  opinion  is  in 
conformity  to  the  authority  contained  in  the  Ddya-hhdga^  Jic. 

Zillah  24-Pergunnahs,  18^^  July  1811.— Macn.  fl.  L.  Vol.  II, 
Chap.  I,  Sect  i.  Case  4. 


A  widow  cannot  inherit  property  left  by  her  husband's  relatives 
or  their  widows. — ^Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect,  ii,  Case  11. 

,A  man  dying  and  leaying  three  widows,  who  inherited  his  property,  on  the  death  of  one 
of  them  without  issue,  the  two  others  will  take  her  share. 

Q.  A  Hindd  inhabitant  of  Patna  died,  leaving  three  wives  him 
surviving.  Of  these  three,  the  first  was  childless;  the  second  had 
three  daughters,  and  the  third  had  one  daughter.  Under  these  cir- 
cumstances, on  the  death  of  the  childless  wife,  to  whom  does  her 
share  of  the  property  legally  belong,  and  who  is  entitled  to  claim  it, 
according  to  the  law  as  prevalent  in  that  part  of  the  country  ? 

12.  If  a  Hindu  inhabitant  of  Patna  die,  leaving  three  wives; 
the  first  childless,  the  second  .  having  three  daughters,  and  the  third 
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one  daughter,  of  whom  the  childless  one  died,  in  this  case,  the  sur- 
viving two  widows  of  her  husband  are  entitled  by  law  to  her  share 
of  the  property,  and  to  sue  for  the  same  ;  because,  although  a  widow 
succeeds  to  her  husband's  property  in  default  of  male  is£tue,  yet,  on 
her  death,  it  goes  to  her  husband's  nearest  heirs,  and  in  this  instance 
his  nearest  heirs,  in  default  of  son,  grandson,  and  great-graodson, 
are  his  widows.  This  is  the  law  according  to  the  MitdJaharA, 
Vira-mUrodaya,  VyavaMrormayiikha,  Vyavahdra-kaujBtijMia,  and 
other  authorities  current  in  Patna,  and  the  adjacent  places. 

*<  The  childless  widow,  preserving  inviolate  the  bed  of  her  lordj 
and  strictly  obedient  to  her  spiritual  parents,  may  frugally  enjoy 
the  estate  until  she  die ;  after  her  the  legal  heirs  shall  take  it'' 
Kdtydyana. 

The  wealth  of  him  who  leaves  no  male  issue,  goes  to  his  wife; 
on  failure  of  her  to  his  daughter,  &c. — Vishnu. 

A  wife,  daughters,*  &c. — Ydjnyavalkya. 

Sudder  Dewany  Adawlut,  July  12th  1827. 

Doonda  Sirtgh,  Appellant  v.  Mu89ummat  Doorga  KwMOWt. 
Macn.  H.  L  Vol.  II,  Chap.  I,  Sect,  ii.  Case  15. 


Fh>perty  acquired  without  using  the  patrimoDy  by  one  brother  living  in  pflftnerahiiv 

belongs  to  him  exclusively. 
After  his  death  it  goes  to  his  widow,  who  has,  however,  no«i]§^t  to  diapoae  of  it ;  «1 

after  her  death,  it  devolves  on  his  brethren. 

Q.  1.  A  Hind6  acquires  landed  property  by  means  of  his  own 
funds  or  by  means  other  than  those  of  the  joint  funds,  at  a  time 
when  he  is  living  in  partnership  with  his  brethren.  Do  such  land 
after  his  death  go  to  his  undivided  brethren,  or  to  his  widow?  If 
they  go  to  his  widow  has  she  or  has  she  not  a  right  to  dispose  <tf 
them  by  sale  or  gift ;  and,  if  she  has  not  a  right  to  dispose  of  sudi 

*  The  case  stated  is  that  of  a  widow  dying  childless,  and  bdng  survived  by  two 
other  widows  of  her  husband,  each  of  whom  had  issue ;  bat  it  would  have  been  the 
same  had  the  deceased  widow  been  the  mother  of  a  daughter  or  daiu^ters ;  the  pto- 
perty  going  at  her  death  to  the  nearest  heirs  of  her  husband.  Who  are  m  this  iHstaiies 
his  wives  and  not  his  daughters.  But  all  the  daug^ten  would  inherit  equaQy  ta  thp 
death  of  all  the  three  widowB.--Note  by  Sir  W.  Macnaghten. 
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lands  bjr  sale  or  gift,  to  whom  will  they  devolve  after  the  death  of 
the  widow  ?    To  ber  husband's  heirs,  ot  to  whom  t 

R.  1.  A  Hindu  acquires  landed  property  by  means  of  his  own 
funds,  or  by  means  other  than  those  of  the  joint  funds,  at  a  time 
when  he  is  living  in  partnership  with  his  brethren,  Under  these 
circumstances,  such  lands  are  not  divisible,  among  his  brethren. 
After  his  death,  therefore^  the  right  to  them  will  be  vested  in  his 
widow,  and  not  in  his  undivided  brethren.  But  in  such  case^ 
the  widow  has  no  right,  without  the  consent  of  her  husband's  heirs, 
to  dispose  of  the  lands  so  devolved  upon  her  from  her  husband  by 
sale  or  gift,  and  after  the  death  of  the  widow,  the  right  to  such 
landed  property  will  be  vested  in  the  heirs  of  her  husband.  This 
opinion  is  delivered  in  conformity  to  the  Vivdda-^inidmani,  the 
Vivida-ratrtdkara,  the  Vyavahdra'chintdmani,  'and  other  authori- 
ties current  in  Tirhoot. 

Authority. 

1st.  What  a  brother  has  acquired  by  his  labour,  without 
using  the  patrimony,  he  need  not  give  up  without  his  assent ;  for  it 
was  gained  by  his  own  exertion.  Texts  of  Menu  and  Vishnu  cited 
in  the  Vivddorchintdmani,  Vivddorratndkara,  and  other  authorities. 

2nd.  That  which  is  acquired  without  detriment  to  the  joint- 
stock,  belongs  exclusively  to  the  acquirer. — Interpretation  of  the 
text  in  the  Vwdda-chintdinani. 

2rd.  Property  acquired  without  detriment  to  the  joint-stock  is 
indivisible. — Inter|)retatiOn  of  the  Vivdda-raindkara. 

ith.  As  by  no  text  is  a  woman  authorized  to  dispose  of,  by 
gift  or  sale,  immovable  {property  given  to  her  t>y  her  husband ;  in 
like  manner  she  has  nO  authority  to  dispose  of,  by  gift  or  sale,  her 
liusband's  immovable  property  which  she  has  inheritod. — Vivdda" 
ehifitdmam.    So  also  the  Prahish  and  Raindkara. 

6th,  When  the  husband  is  deceased,  his  kin  ore  the  guardians 
of  his  childless  widow.  In  the  disposal  of  tiie  prqperty,  and  care 
of  herself,  as  well  as  in  her  maintenance,  they  have  full  power. 
Text  of  Ndreda  cited  in  the  Vivddorratndkara,  and  other  authori- 
ties. 

6t&.  A  gift,'pfedge,  or^ale  of  lands,  houses,  or  slaves,  by  a 
dependant  person,  is  invalid  or  inefficient.  Text  of  Kdtydyana  cited 
in  the  VyijmihdaHJHMntdmmi. 
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.  7th.  Let  the  childless  widow^  preserving  unsullied  the  bed  of 
her  lord,  abiding  with  her  venerable  protector,  enjoy  with  modera- 
tion the  property  until  her  death.  After  her,  let  the  heirs  take  it 
Macn.  H.  L.  YoL  II,  Chap.  I,  Section  ii,  Case  14. 


The  fact  of  a  widow's  having  recovered  her  husband's  share  by  litigation^  gives  her  no 
additional  power  over  it. 

Q.  There  were  three  brothers  who  held  some  landed  property 
in  co-parcenary,  one  of  whom  died  childless,  leaving  a  widow,  who 
succeeded  to  the  share  of  her  husband.  Subsequently,  the  surviving 
brothers  sold  their  entire  estate,  including  the  share  to  which  the 
deceased  was  entitled,  to  a  stranger.  The  widow  applied  to  a  court 
of  justice  for  her  husband's  portion:  a  decree  was  passed  in  her 
favour,  and  she  was  put  in  possession  of  the  property  claimed.  She 
then,  notwithstanding  that  her  husband's  two  brothers'  sons  and 
grandsons  in  the  male  line  were  alive,  made  a  gift  of  the  whole  of  her 
husbands'  property,  which  she  recovered  by  litigation,  to  one  of  her 
liusband's  brothers'  grandsons.  In  this  case,  has  the  gift  validity  or 
otherwise  ? 

R.  Under  the  circumstances  above  stated,  the  widow  was  in- 
competent to  give  away  her  husband's  whole  property  to  one  of  his 
brothers'  grandsoqs  while  there  were  his  other  nephews  and  their 
sons  existing,  and  the  gift^  must  be  considered  illegal,  as  expressly 
declared  by  the  following  sages.  Kdtydyana :  ''Let  her  enjoy  with 
moderation  the  property  until  her  death.  After  her,  let  the  heirs 
take  it."  "  Let  the  widow,  preserving  unsullied  the  bed  of  her  lord, 
.take. his  share;  but  she  may  not  seek  independency. while  she  lives, 
to  give,  pledge,  or  sell  it." 

**  Even  in  this  case,  if  a  partition  should  have  been  made,  the 
widow  is  not  entitled  to  the  immovable  property." — ^Macn.  H.  L. 
VoL  II,  Chap,  viii,  Case  46. 

A  widow  having  received  instructions  from  her  husband  to 
adopt  a  son,  and  without  doing  so,  making  a  gift  to  a  stranger 
,of .  the  property,  which  had  devolved  on  her  at  her  husband's  death 
such  gift  is  invalid— Macn.  H.  L.  Vol.,!!,  Chap,, viii,  Case  48.  . 
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The  son  of  s^Siidra  by  a  concubine  or  female  slave^  is  entitled 
to  inherit  property,  but  his  widow  is  incompetent  to  aliene  to  the 
prejadice  of  other  heirs.— Macn.  H.  L.  Vol.  II,  Chap,  viii,  Case  49. 

A  widow  cannot  alienate,  by  gift  or  will,  property  devolved  on 
her  from  her  husband,  nor  her  own  acquisitions  made  by  means  of 
such  property. — Macn.  H.  L.  Vol.  II,  Chap,  viii,  Case  49. 

Sale  by  a  widow,  without  the  consent  of  the  next  heirs,  of  any 
part  of  the  property  devolved  on  her  from  her  husband  is  invalid, 
except  under  special  circumstances. — Macn.  H.  L,  Vol.  II,  Chap,  xi. 
Case  9. 


A  widow  may,  for  the  spiritual  benefit  of  her  deceased  husband, 
make  a  gift  of  a  small  portion  of  his  estate^  to  her  own  relation. 
Macn.  H.  L.  Vol.  II,  Chap,  viii,  Case  32, 

A  gift  of  personal  property  inherited  by  a  widow  to  her 
daughter's  husband,  is  good,  though  the  daughter  be  living. — Macn. 
H.  L.  Vol.  II,  Chap,  viii.  Case  9. 

A  widow  may  alienate  a  portion  of  her  late  husband's  property 
for  his  spiritual  welfare,  or  for  her  own  subsistence. 

But  not  for  her  own  subsistence,  if  the  next  heir  agree  to  sup- 
port her. — Macn.  H.  L.  Vol.  II,  Chap,  viii,  Case  4. 

Sale  by  a  widow  of  landed  property  is  good,  if  necessary  for 
Uie  support  of  the  family. — 'Macn.  H.  L.  Vol.  II,  Chap,  xi.  Case  2. 

The  Bale  by  a  widow  of  her  husband's  landed  property  ib  valid,  if  neoeatary  for  Uer 
maintenance. 

Q.  There  were  three  uterine  brothers,  who  held  their  patrimo- 
nial lands  in  joint  tenancy.  Two  of  the  brothers  died,  each  leaving 
a  widow,  and  the  other  brother  still  survives.  The  estate  is  jointly 
possessed  by  these  individuals.  The  widows,  being  much  distressed 
for  the  means  of  maintenance,  sold  a  part  of  their  husbands'  shiares 
of  the  joint  landed  estate,  without  the  consent  of  their  husbands' 
brother,  and  appropriated  the  *  purchase-money  to  their  own  u^. 
In  this  case^  is  the  sale*  good  and  valid  ? 
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JR.  Tbe  text  of  Vrihoipali  cited  ip  the  Dfiyorilkigai^^'  Let 
the  wife  of  a  deceased  mw,  who  I^ft  no  male  issue,  take  his  sha», 
notwithstai^mg  kiosineDi  %  father,  a  mothi^,  or  uterine  hrethim 
be  .pre3€nt" 

"  Therefore  the  widow  of  a  person  dying  without  male  issue 
takes  his  entire  heritage,  even  though  his  father  and  brother  be 
living,  because  she  confers  benefit  on  her  deceased  husband  by  pre- 
serving her  life  with  the  enjoyment  of  his  wealthy  and  by  offering 
oblations  to  his  nmnes :  and  if  shjs,  having  become  indigent,  defile 
her  chaatity^  then  hell  becomes  her  husband's  portion.  Under  these 
circumstances,  the  preservation  of  her  chastity  and  life  ia  abse- 
lutely  necessary.  If,  with  the  produce  of  their  husbands'  estate, 
their  maintenance  cannot  be  supplied,  they  (the  widows)  for  the 
purpose  of  acquiring  the  meane  of  subsistence  n^y  mortgage  or 
aell  a  portion  of  their  husbands'  landed  estate,  and  the  sale  in  tw^ 
case  is  legal  and  valid/' 

Dowlut  Singh,  versus  BvMtawur  Singh 

Macn.  H.  L.  Vol.  II,  Chap,  xi.  Case  12. 


Sale  l^  a  wifa  ot  ker  insane  Jiuabaod'a  estate^  when  valid. 

Q.  A  woman,  during  the  lifetime  of  her  insane  husband,  selb 
a  portion  of  his  landed  property  for  the  purpose  of  performing  the 
funeral  obsequies  of  her  mother-in-law.  In  this  case,  according  to 
law,  is  thesale  complete  and  binding  ? 

R.  Should  a  wife  sell  a  portion  of  her  husband's  estate,  be 
being  childless,  and  of  confirmed  insanity,  for  the  purpose  above 
stated,  such  sale  is  good  in  law. 

Zillah  Sylhet,  November  26th,  1817.— Si6-per«at«f  ▼.  Soobernm 
2>(W««a.— M^n,  H.  I/.  Vol.  II,  Chap,  xi.  Case  21. 


CiroumsiiaDaea  under  winch  thehoaband'sheiraareliablefor  a4fbt4Wtt^n«Mby  |ii» 
widow. 

Q.  A  person  died,  leavi'&g  a  widow,  who  succeeded  to  his 
estate,  subject  to  the  law  whiob  allewB  her  oBly  to  enjoy  i^e  proper- 
ty with  moderation  until  her  death,  but  not  to  give  or  «ell  it,  and 
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liaviog*  CQQtcacied  a  debt,  either  to  save  the  propeiiy  left  by  het 
husband  or  for  other  purposes,  died  without  liquidating  such  debt, 
le&ving  her  husband  s  brother  and  brother's  son  claimants  to  the 
property.  Her  husband's  brother  took  possession  of  the  property, 
and  the  other  brother's  son  obtained  a  decree  for  a  moiety  of  the 
same*  In  this  case^  will  the  liquidation  of  the  debt  rest  with  the 
brother  and  the  brother's  son  of  her  husband  ? 

JS*  Supposing  the  proprietor's  widow,  who  succeeded  him,  to 
have  contracted  the  debt  for  the  payment  of  rent  due  to  Govern- 
ment, or  other  necessary  disbursements  to  save  the  estate,  or  for  the 
purpose  of  promoting  her  husband's  spiritual  welfare,  or  for  the 
support  of  the  family,  or  for  the  due  execution  of  any  conditions 
inade  by  her  husband,  and  to  have  died  prior  to  the  liquidation  of 
of  sUch  debt,  the  proprietor's  heirs,  that  is,  his  brother  and  brother's 
son,  are  bound  to  discharge  the  debt.  And  if  the  amount  was 
borrowed  for  the  purpose  of  being  appropriated  to  any  other  pur- 
poses  than  those  specified,  such  debt  must  be  satisfied  by  him  who 
becomes  possessed  of  her  jewels  and  other  movable  property. 
This  opinion  is  conformable  to  the  Ddya-bhdga,  Mitdkshard,  Vivador- 
chintdmani,  Dipa-kalica,  and  other  legal  authorities. 

Authoriiies. 

The  text  of  Ndreda  cited  in  the  Edya-bhdga  : — ''  What  remains 
of  the  paternal  inheritance  over  and  above  the  father's  obligations^ 
and  after  payment  of  his  debts,  may  be  divided  by  the  brethren,  so 
that  their  father  continue  not  a  debtor." 

The  necessity  of  liquidating  the  debt  is  recognised  by  the  text 
of  Ooviama  cited  in  the  Mit&kshar^  : — *'  He  who  takes  the  assets 
of  a  man  leaving  no  male  issue,  must  pay  the  sum  due  by  him ;'' 
and  by  the  text  of  VHhaspaii  laid  down  in  the  Vivdda-chinta-' 
mani  : — "  A  father  being  dead,  his  sons,  whether  after  partition  or 
before  it,  shall  discharge  his  debt,  in  proportion  to  their  shares; 
or  .that  son  alone,  who  h&a  taken  the  burden  upon  himself.*" 

Menu  in  the  Dipa-kalica : — "  If  the  debtor  be  dead,  and  if  the 
money  borrowed  was  expended  for  the  use  of  his  family,  it  must 
be  paid  by  the  family,  divided  or  undivided,  out    of   their   own 

*-  This  is  nob  the  text  of  Vrihoipatif  but  of  Ndi^da^  in  Digest,  Vol.  I,  page  275. 
Vot.  II.  52 
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estate.''  By  the  term  ''  father/'  mentioned  in  all  the  texts,  it  most 
be  understood,  the  father  and  others. 

The  debts  which  are  not  to  be  chargeable  are  noticed  in  the 
VivdcLa-chintdmani : — "  A  son  need  not  pay  in  this  world  money 
due  by  his  father  for  spirituous  liquons,  for  lustful  pleasures,  for 
losses  at  play ;  nor  what  remains  unpaid  of  a  fine  or  tcdl ;  nor  any 
thing  idly  promised.*' 

Dacca  Court  of  Appeal,  May  29tb,  1820.— Macn.  H.  L  Vol  II, 
Chap.  X,  Case  7. 


Besponsa  Prudentum. 

The  widow  of  a  man  of  the  goldsmith  caste,  having  made  a 

Will,  by  which  she  disposed  of  her  property  to   a  stranger,  to  the 

prejudice  of  her  daughter,  who  neither  subscribed  nor  consented  to 

it,  it  is  void  by  the  Dharma  Sdstra  ;  and  the  person  in  whose  &vor 

it  was,  having  been   at  the   expense  of  her  funeral,  the  amount 

should  be  re-imbursed  out  of  the  estate,  and  the  residue  made  over 

to  the  daughter. 

By  tlie  Pundit. 

Remarlca. — A  woman  may  dispose  of  her  own  peculiar  pro- 
perty (Stri'dhana,)  but  what  comes  to  her  from  her  husband,  she 
can  only  give  away  with  the  sanction  of  his  kin ;  with  him  whom 
the  control  of  her  conduct  rests.  Without  such  sanction,  even  the 
consent  of  the  daughter,  as  next  presumptive  heir,  would  hardly 
Suffice. 

It  is  equitable  that  the  funeral  expenses  should  be  re-imbursed 
For  the  person  who  takes  the  succession  is  bound  to  defiray  the 
obsequies. — 3  Dig.  p.  645.  .  C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  p.  407. 


A.  Bamasamt,  veravs  Mandayillt  Pabiah. 

A  childless  widow  having  succeeded  to  the  separate  property 
of  her  husband,  who  has  brothers  living,  to  what  extent  baa  she 
power  to  aliene  it,  and  how  ?    Answer.'^Oaret. 

Remarks, 

A  widow  who  succeeds  to  her  husband's  estate,  is  restricted 
from  aliening  the  immovables  without  consent  of  his  heirs,  accord- 
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ing  to  the  Mddhavya ;  but  there  does  not  appear  to  be  any  restric- 
tion on  her  power,  as  affecting  Toovables.  C. 

The  property  of  a  widow  in  her  husband's  estate,  is  not  abso- 
lute. Na  stri  swdttantryamarJiati.  ^'  No  woman,  under  any  cir- 
camstances,  is  absolutely  independent/'  A  woman  has  a  right  to 
use  the  property  to  a  certain  extent  in  oharity,  though,  no  doubt, 
the  Court  would  restrain  waste,  even  on  this  account. 

E. 

Stra.  H.  L.  Vo.  II,  (2nd  Ed.)  p.  408. 


Answer  of  Pundit. 

I  am  of  opinion  that  the  wife  of  Pandita  Royaloo  had  suffi- 
cient authority  to  give  away  the  land  left  by  her  husband,  and  thai 
MaUayahj  the  respondent,  has  no  right  to  oppose  the  gift,  his  father 
not  having  objected,  when  Pandita  divided  away  and  distributed,  at 
his  pleasure,  some  parts,  reserving  to  himself  the  residue  of  what 
he  had  acquired. 

(Sd.)    V.  Narsimma,  Shastree. 

Remarka. 

It  is  maintained  in  the  Uidkcwya,  that  no  widow  can  give 
away  immovable  property^  coming  to  her  from  her  husband,  without 
consent  of  the  next  heirs.  This  seems  to  be  the  correct  doctrine. 
Pandita  had  doubtless  power  to  give  away  his  lands ;  but  what  be 
did  not  give  away,  may,  and  should,  pass  regularly  in  succession.    C 

The  widow  had  no  right  to  make  the  gift  in  question.  She 
hi4  a  right  to  use  the  property  for  charitable  purposes ;  but  the 
law  limits  even  these  to  what  may  be  consistent  with  her  circuip- 
stances  and  condition  in  life.  E. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed)  p.  410. 
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BBJCTIOIT    II. 

RELATIVE  TO  DAUGHTER'S  SUCCESSION  *c. 

Madras  H.  C,—The  21«t  of  February,  1863. 
PerammAl,  Appellant;  versiis  YenkatahmIl,  Respondent. 

A  Hindd  widow,  whether  childless  or  not,  stands  next  in  the  order  of  saeooaion  ob 

failure  of  male  issue 
Daughters  can  only  succeed  on  failure  of  widows. 
Where  A,  had  two  wives,  B,  and  C,  and  B,  predeceased  A,  leaving  three  danshten^ 

and  C,  survived  A,  and  was  childless  :— ZTe^  that  C,  succeeded  to  A's  pfopertj  in 

preference  to  the  three  daughters. 

Strange,  J : — The  plaintiff  has  brought  this  suit  on  behalf  of 
three  minor  daughters  of  one  Yenkata-sv^mi  K&yak.  She  is  their 
grandmother  and  guardian,  and  she  seeks  to  recover  for  them  their 
father's  estate. 

The  acting  Subordinate  Judge  has  decreed  in  the  plaintiffs 
favour  and  the  Civil  Judge  has  affirmed  his  decision. 

The  fact  that  the  minors'  mother  died  before  ber  husband 
Yenkata-sv&mi  N&jak  sbows  that  the  estate  never  vested  in  her, 
and  consequently  could  not  be  transmitted  through  her.  The  minon 
have  thus  no  rights  derivable  from  their  mother.  Whatever  rights 
they  may  possess  must  be  traceable  from  their  father  Yenkata-sv^ 
N&yak.  Now  it  is  indubitable  that  a  widow,  whether  childless  or 
not,  stands  next  in  the  order  of  succession  on  failure  of  male  issae, 
and  that  daughters  can  only  succeed  on  failure  of  widows.  The 
law  being  thus,  the  minor  daughters  of  Yenkata-sv&mi  N&yak,  can 
have  no  right  to  the  estate  during  the  life-time  of  bis  widow  the 
first  defendant. 

We  therefore  reverse  the  decrees  below  and  dismiss  the  suit 
with  coste.— Mad.  H.  C.  Rep.  Yol.  I,  p,  223. 


Calcutta,  H.  C.  A.—The  lUh  of  February  1865. 

JPrewnt : 
The  Hon'ble  G.  Loch  and  W.  S.  Seton  Karr,  Judgi8. 
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Benode  CSoomaree  Debee,  (Plaintiff)  Appellant, 

versus 

PUBDHAN  GoPAL  Sahee,  and  otbers  (Defendants)  Respondents. 

Marri«d  daughters  are  not  excluded  from  suoeeesion  by  either  the  Diya-bhtfga  or  the 
Hii^kshar^ 

The  plaintiff,  as  the  legal  heir  of  the  deceased  Qobind  Singh, 
sues  to  recover  possession  of  her  father's  ancestral  property.  She 
alleges  that  her  father,  Purdhan  Qobind,  having  inherited  the  pro- 
perty, died  in  29th  of  September  1831,  (14th  Assin  1248  B.  S.) 
leaving  as  heirs  his  two  widows,  Sheeb  Koomary,  mother  of  the 
plaintiff,  and  Soogun  Koomary,  and  bis  daughter,  the  plaintiff,  and 
her  two  sons,  Gopal  and  Dul-gobind  ;  that  her  mother  succeeded  to 
the  property  under  the  law  of  inheritance  current  in  Bengal;  but 
owing  to  her  dislike  to  her  daughter,  the  plaintiff,  and  her  children, 
she  made  over  the  property  to  Monee-nath  Sahee,  a  distant  relation 
of  the  family,  from  whom  she  received  a  payment  of  malikariah 
and  continued  in  possession  till  her  death  on  the  31st  of  May  1852 ; 
that  under  the  law  of  the  Ddya-bhaga,  by  which  succession  in  the 
family  is  governed,  the  plaintiff  is  entitled  as  the  nearest  legal  heir 
to  succeed  to  the  property  of  her  mother ;  that  she  is  prevented 
from  taking  possession  by  the  defendant  Purdhan  Gopal  Sahee,  son 
of  Monee-nath  Sahee,  and  she,  therefore,  brings  this  action  to  obtain 
possession  with  mean  profits. 

The  case  was  again  heard  by  the  present  Deputy  Commissioner 
or  Collector  on  the  17th  of  September  1863,  and  he  dismissed  the 
suit  for  the^  following  reasons :  that  the  family  is  governed  by  the 
Mit&kshar&  law  ;  and,  under  it,  a  married  daughter  cannot  succeed 
to  her  father's  property.  Further,  that  the  plaintiff,  in  another 
suit,  brought  by  the  Rajah  of  Chota  Nagpore  for  the  resumption 
of  these  lands,  waved  her  right  to  the  property  in  favor  of  her 
son,  Gopal  Singh,  and,  therefore,  she  is  stopped  from  making  the 
present  claim. 

We.  do  not  concur  in  the  reasons  assigned  by  the  Judge  below 
for  dismissing  the  suit,  though  we  are  satisfied  that  his  order  of 
dismissal  is  the  proper  order  to  be  passed,  but  on  other  grounds 
than  those  given  ,by  the^  Lower  Court.    Whether  succession  be .  gov- 
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erned  by  the  law  of  BeDgal  (the  Ddyorbhaga,)  or  by  that  of  Benares 
(the  Mit&kshari),  married  daughters  are  not  excluded  from  succeed- 
ing by  either  of  these  laws.  By  the  law  of  Bengal,  the  unmarried 
daughter  is  the  first  entitled  to  inherit ;  if  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and  the  daughter  who  is 
likely  to  have,  male  issue,  are  together  entitled  to  the  succession, 
daughters  who  are  barren  or  widows  without  male  issue,  or  mothers 
of  daughters  only,  can,  under  no  circumstances,  inherit.  By  the 
law  of  Benares,  preference  is  given  to  the  maiden  daughter ;  failing 
Tier,  the  succession  devolves  on  the  married  daughters  who  are  in- 
digent, to  the  exclusion  of  wealthy  daughters  who  succeed  in  default 
of  indigent  daughters.  But  no  preference  is  given  to  a  daughter 
who  has,  or  is  likely  to  have,  male  issue,  over  a  daughter  who  is 
barren,  or  a  childless  widow.  It  is  evident,  therefore,  that  the  Judge 
was  wrong  in  supposing  that  a  married  daughter  could  not  succeed. 

The  second  reason  assigned  by  the  Judge  is  also  incorrect,  fof 
any  thing  that  plaintiff  may  have  said  in  a  petition  filed  in  another 
case,  to  the  effect  of  her  being  guardian  of  her  son  who  is  entitled 
to  succeed,  can  be  no  estoppel  to  any  right  that  she  may  have  to  the 
property  as  against  a  third  party  holding  adverse  possession,  the 
more  so  when  such  statement  has  been  rendered  nugatory  by  a  de- 
cision of  the  Sudder  Court,  which  declared  the  son  incapable  of 
bringing  an  action  during  the  life-time  of  his  mother  and  grand- 
mother. The  plaintiff  seeks  to  recover  possession  after  the  opposite 
party  have  been  in  undisputed  possession  for  more  than  thirty  years. 

Now,  this  statement  shews  unmistakeably  that  succession  to 
this  property  did  not  follow  the  Law  of  Inheritance  current  in 
Bengal  as  laid  down  in  the  Ddya-hMga,  but  rather  that  there  was  a 
family  custom  by  which  the  eldest  sons  succeeded  to  the  exclusion 
of  the  others  as  averred  by  the  defendant.  Then  it  is  alleged  by 
the  plaintiff  that  her  mother  was  in  possession  of  the  property ;  but 
she  has  given  no  proof  whatever  of  such  possession, — and  even  if 
her  mother  had,  as  she  declares,  taken  steps  to  deprive  her  of  the 
inheritance,  yet  the  other  widow  of  Gobind  Sahee  was  not  likely  to 
give  up  her  rights  to  the  property,  and  yet  we  hear  nothing  of  her 
possession  and  enjoyment.  Again,  it  is  not  probable  that,  if  the 
widow  of  the  deceased  Gobind  had  been  entitled  to  retain  possession 
during  her  life- time,  she  would  have  waived  her  rights  in  favor  of 
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4  distant  relative  to  the  injury  of  her  own  children,  for  the  Court 
can  find  no  proof  of  the  ill-will  said  to  have  existed  between  the 
mother  and  daughter ;  nor  do  we  think  it  at  all  likely  that,  had  the 
plaintiff's  mother  succeeded  to  actual  possession,  she  would  have 
been  deprived  of  it  by  the  Governor  GeneraFs  Agent  in  1833.  On 
the  whole,  therefore,  we  think  that  plaintiff  has  entirely  failed  to 
make  out  her  case.  Her  own  admissions  prove  that  the  course  of 
inheritance  is  not  governed  by  the  law  current  in  Bengal,  and  in 
Support  of  her  other  allegation  she  has  not  given  a  shadow  of  proof. 
We  dismiss  the  appeal  with  all  costs  and  interest  thereon  from  the 
date  of  decision  to  date  of  realization.— S.  W.  R.  VoL  II,  p.  176. 

Though  married  and  a  widow,  the  daughter  succeeds  on  the 
death  of  her  divided  father's  widow. — Sooba  Moodelly,  v,  Auchalay 
Ammoy. — Mad.  S.  R,  for  1854,  p.  153.  And  this,  even  such  widow 
be  not  her  mother. — R.  A.  S.  140—59.  Vide  Norton's  Leading 
Cases  Part  II,  p.  512. 

Under  the  Mit&ksharfi  law,  a  daughter  can  inherit  a  separated 
share ;  where  the  property  is  held  jointly,  the  widow  or  daughter 
cannot  succeed,  but  are  only  entitled  to  maintenance. — Kooladah 
Debia,  v.  Rajmotee  Debia.—S.  W.  R.  Vol.  XII,  p.  453. 

Under  the  Hindii  law,  the  daughter  of  a  deceased  member  of  a 
family  to  whom  a  separate  property  was  awarded  for  maintenance, 
is  a  superior  heir  to  a  brother's  grandson.— CAoii;dAry  Hurree-hur 
Pershad  Does  Puhraj,  v.  Ookoolanund  Doss  Muha-pattur.—S.  W. 
R.  Vol.  XVII,  c.  r.  p.  129. 

Under  the  Hind4  law,  where  property  is  proved  to  be  a  sepa- 
rate and  divided  property,  the  daughters  and  daughter's  son  are  the 
legal  heirs  entitled  to  it,  and  not  more  remote  relations  to  the  de- 
ceased.— Bun^ar  Singh  and  others  v.  Muaaummat  Hunaee  and 
others.— Agra  H.  Q  Rep.  Vol.  II,  a.  c.  p.  166. 

Held  that,  between  two  married  daughters,  the  circumstance 
of  having  a  son  is  no  qualification  on  this  side  of  India,  giving  the 
married  daughter  having  a  son  a  prior  claim  to  inheritance  of  her 
parents'  property  over  the  married  daughter  not  having  a  son ;  -such 
priority  of  claim  depending  on  the  several  daughters  being  respee- 

Digitized  by  VjOOQ  IC 


416  PRECEDENTS  OF  [JSooK  lu 

tively  endowed  (sa-dhan)  or  unendowed  (nirdhan),  thd  unendowed 
daughter  having  the  preference. 

Semble — a  daughter  who  becomes  incurably  blind  in  her  infuicj 
has  no  right  to  inheritance,  but  only  to  maintenance.— J3aihi-&££ 
widow  of  Ram  Ddas  Vrij  Bullub  Ddsa  Appellant  v.  Muncha-bdi 
wife  of  Moti'Ht  Bam  Ddaa  Respondent. — Bom.  H.  C.  Rep.  Vol.  II, 
page  5. 

On  this  side  of  India;  having  male  issue  does  not  determine  tfao 
right  to  inherit  Comparative  poverty  is  the  only  criterion  for  settl- 
ing the  claims  of  daughters  to  their  father's  estate.  A  nirdhan 
(unendowed)  daughter  has  preference  over  a  sa-dhan  (dowered) 
daughter— Pali  widow  Appellant  v.  Nurotum  Bapih  and  JUld  Keahav 
SJiet  Respondents.— Bom.  H.  0.  Rep.  Vol  VI,  p.  183. 

See  Nund  Koonwur  v.  Tootee  Singh  and  Ahlad  SstijA.— SeL 
S.  D.  A.  Rep.  Vol.  I,  p.  880.  ante  p.  227. 


Calcutta,  H.  C.  A.— The  Hih  of  May  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Q.  0.  Morris  Judges. 

DowLUT  KooEB,  (Plaintiff,)  Appellant  veraua  BanMA  Deo  Suhot^  ' 
and  another  (two  of  the  Defendants)  Respondents. 

Under  the  Uitftahutf,  tm  well  m  under  the  law  of  the  BeDgal  School,  the  unmarried 
daughter  takes  the  whole  of  the  property  in  preference  to  her  married  naters ;  but 
under  the  MiUOuhariL  she  only  takes  in  priority  of  them,  and  not  to  the  ultimate  ec* 
elusion  of  their  right  to  inherit  from  their  father.  On  her  death  it  goes  according  to 
the  ordinaiy  rules  to  the  next  surviving  heir  of  the  last  full  taker  of  the  property. 

Phear  J. — In  this  case  one . Jasoda  Kooer,  daughter  of  Brij  Beha- 
ree  Laul,  upon  the  death  of  her  mother  took  the  property  which  is 
the  subject  of  suit,  and  which  had  belonged  to  her  father^  Brij 
Beharee  Laul,  deceased^  in  preference  to  her  sister  Dowlut  Eooer 
the  reason  for  her  being  preferred  to  her  sister  in  this  respect  being 
that  she  was  then  unmarried^  whereas  Dowlut  Eooer  was  married« 
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.  '  JusodaKooer/affcer  thus  obtaining  the  property,  married^  and 
it  .is  alleged!  in  this  suit  that  she  has  a  son^  one  Japkee  PerscKdj  >yhQ 
is  still  living,  Jusoda  Kooer  herself  has  lately  died,  and  Dowlut 
Kooer,  her  sister,  who  survives  her,  now  makes  claim  to  the  proper- 
ty, in  succession  to  her.  And  the  question  is  'whether  Jusoda  liooer 
took  the  property  on  the  death  of  her  mother  for  an  absolute  estate, 
,or  whether  she  took  it  only  for  the  estate  of  the  female  heir  of  her 
jEatherBrij  Beharee  Laul. 

The  right  of  the .  daughters  under  Mitdkshari^  Law  to  inherit 
•the  property  pf  their  father  in  default  of  male  heirs  and  in  default 
of  his  widow,  rests  on  the  proyisious  of  Section  2,  Chapter  II>  of 
the  Mimksbarfi. 

.  There  appears  in  this  Section  to  be  no  restriction  upon  the  right 
of  inheritance  or  limitation  in  the  nature  of  the  tenure,  by  which 
the  davighter  holds  her  father's  property  when  she  thus  succeeds  to 
it;  but  at  the  same  time  neither  is  there  in  the  Mit6kshar&  any 
eicpressed  restriction  or  limitation  in  this  respect  as  to  the  right  of 
the  widow  in  the  property  which  she  takes  upon  her  husband's  de? 
cease.  In  both  cases  alike  the  Mitdkshar^  is  very  concise^  and 
merely  says  that  the  widow  oi^  daughter^  as  the  case  may  be,  in  der 
fault  of  male  heirs  takes  the  property.  Nevertheless  the  Courts  of 
this  country  and  the  Privy  Council  have  unquestionably  decided  a 
limitation  of  right  in  the  mother's  case.  In  the  case  which  is  rer 
ported  in  the  VIII  Moore's  Indian  Appeals,  p.  551*,  the  Privy 
Council  makes  the  restriction  of  widow's  right  depend  upon  general 
considerations  which  are  just  as  applicable  to  the  case  of  the 
daughter  as  to  the  case  of  the  widow ;  in  other  words,  which  arQ 
common  to  the  circumstances  of  all  female  members  of  the  joint 
Hind6  family.  The  restriction  or  limitation  upon  the  widow's  right 
is  two-fold,  namely,  in  regard  to  the  power  of  alienation,  and  also 
in  regard  to  the  persons  who  succeed  to  the  property  upon  her  death. 
And  we  should  be  bound  upon  the  authority  of  the  case  followed  by 
the  Privy  Council  itself  again  in  the  case  in  11  Moore's  Indian 
Appeals  p.  172,t  to  hold  that  notwithstandiug  the  absence  of  an 
express  enactment  upon  this  point,  so  to  speak  in  Section  2  of 
Chapter  II,    of  the  Mitdkshar&,   still  the  same  limitation  in  the 


•2W.R.P,  C.  61.    i(»fe,p.  260.  t  low.  R.  P.O.  8. 
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poWOT  of  alienatioQi  and  the  same  restnction  with  regard  to  tihe  pet- 
80BB  who  Bucoeedi  exist  in  the  case  of  a  daughter  as  in  the  case  of  a 
widow. 

Bat  we  have  further  the  opinion  of  Sir  William  Macnagfaten, 
jpage  21  of  Hind6  Law,  who  says : — '*  In  default  of  the  widow,  the 
daughter  inherits,  but  neither  is  her  interest  absolute/'  In  Strange's 
Hindti  Law,  p.  188,  the  same  doctrine  is  laid  down.  And  the  late 
Chief  Justice  Sir  Barnes  Peacock,  in  the  case  which  is  reported  in 
IX  Weekly  Reporter,  p.  509,  expressly  stated  that  the  same  restric- 
tions and  peculiarities  which  attach  to  the  widow's  rights  in  her 
hu8band*8  property,  also  attach  to  the  rights  of  the  daughter  and 
other  female  heirs.  It  is  true  that  under  Para  3,  Seetion  2,  Chapter 
II  of  the  Hit&kshar&,  the  unmarried  takes  solely  when  there  is  a 
competition  between  an  unmarried  daughter  and  married  daughter. 
And  in  the  doctrine  of  the  Bengal  School,  which  has  been  eyolved 
from  Chapter  XI,  Section  2,  para  SO  of  the  DA^lihaga,  the  right 
of  the  unmarried  daughter,  who  thus  takes  in  preference  to  her 
married  sisters,  is  held  to  resemble  an  absolute  right  in  this  respect^ 
namely,  that  if  she  dies  leaving  a  son  and  sisters,  the  property  goes 
to  her  son  and  not  to  her  sisters.*  But  the  reason  for  this  special 
course  of  descent  in  that  case  is  to  be  found  in  special  words  in  the 
paragraph  30,  Section  2  of  Chapter  II  of  the  Ddya-hhaga  itself— 
words  which  are  introduced  by  the  Commentator,  and  which  are  not 
to  be  found  in  the  Mit&kshari,  nor  any  words  equivalent  to  thenk 
These  words  are  simply  parenthetical ;  and  however  good  a  founda- 
tion they  may  afford  for  the  doctrine  of  the  Bengal  School,  they  do 
not  give  any  reasons  for  modifying  or  affecting  the  provisions  of  the 
Mit&ksharfi  in  those  districts  where  the  D&ya-bhl(ga  is  not  the  go- 
verning text  book.  And  Macnaghten,  after  the  passage  which  has  just 
been  referred  to,  goes  on  to  say  : — ^'  According  to  the  doctrine  of  the 
Bengal  School,  the  unmarried  daughter  is  first  entitled  to  the  suc- 
cession.*' ( And  that  is  so  also  under  the  Mit&kshar& ;) — "  If  there 
be  no  maiden  daughter,  then  the  daughter  who  has,  and  the 
daughter  who  is  likely  to  have,  male  issue,  are  together  entitled  to 
the  succession,'*  and  so  on. 


*  This  is  not  according  to  the  Ddya-hhAga^  but  according  to  Srikrishna  and  MacDagh« 
ten.— FMfe  TyiaoitM  Dar^ana  ( 2nd  £d.)i  pp.  Wh  1063. 
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^d  in  page  24,  he  says : — *"  If  one  of  several  daughters  who  had, 
as  maidens^  succeeded  to  their  father's  property,  die  leaving  sons, 
and  sisters^  or  sisters'  sons,  then  according  to  the  law  of  Bengal^  the 
sons  alone  take  the  share  to  which  their  mother  was  entitled,  to  the 
exclusion  of  the  sisters  and  sisters'  sons/'  Afterwards  he  adds  :— 
''This  distinction  does  not  seem  to  prevail  any  where  but  in  Bengal^ 

A  decision  of  the  Bombay  High  Court,'t  was  relied  upon  by  the 
lower  Appellate  Court,  but  it  has  already  been  held  by  this  Court 
that  ihdt  decision  does  not  correctly  estpress  the  law  in  regard  to  the 
daughter's  succession  to  their  father's  property  as  it  obtains  in  this 
cottntry.— See  20.  W.  R.  p.  102. 

On  the  whole  we  have  no  doubt  that  although  under  the 
Mii&shar^  law,  as  well  as  under  the  law  of  the  Bengal  School^  the 
nnnanried  daughter  takes  the  whole  of  the  property  in  preference 
to  her  married  sisters,  if  there  be  any,  still,  under  the  Mit&kshard, 
Bbe  only  takes  in  priority  of  them  and  not  to  the  ultimate  exclusion 
of  their  right  to  inherit  from  their  father.  Upon  her  death,  we 
think,  that  the  property,  must  go  according  to  the  ordinary  rule 
which  governs  the  descent  of  property  on  the  decease  of  the  female 
heir;  that  is,  it  goes  to  the  next  surviving  heir  of  the  last  full  taker 
of  the  property.  In  the  present  case  it  must  go  to  the  nearest  heir 
of  Jusoda  Kooer's  father,  that  is  her  sister  Dowlut  Eooer. 

In  this  view  we  are  of  opinion  that  the  decision  of  the  Lower 
Appellate  Court  is  wrong  in  law  and  that  the  plaintiff  is  entitled 
to  a  deeree,  and,  therefore,  the  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  decree  of  the  first  Court  a6Srmed  with  costs 
in  this  Court  and  in  the  Court  below.— S.  W.  R.  Vol.  XXII,  p.  54. 


*  Not  aLso  in  B«ngaL     Vide  Vyavasthd  Darpana,  pages.  1062,  1068. 
1 1  BomUy  H.  C.  o.  c.  j.  130,  post  p.  420. 


Digitized  by  VjOOQ  IC 


420  PRECEDENTS  OP        '  [Book  it 

Bombay,  SuPREMiE  Cotmr. — The  8th  of  November,  1859^ 

Pban-jivan  Dass  Tulsi  Dass  and  JoOtMohxtn  Pass  .  .    . 

Jakna  Dass,  Plaintiffs, 

versus 

Deveuyar  Bai  tvidaw  of  Bam  Dass  Hera  Chakd,  deceased,  Br^gk 

VAN  Dass  Purshotam  Dass,  Gos:ai,  Nath  Savak  Nath,  and 

Nana  Bai,  Parbhu  Dass,   ( executors  ,  of  th^  last  will  and 

,  testament  of  PuRSHOTAM    Dass  Hira  .  Chand,  deceased ),  and 

Arthur  James  Lewis,  Advocate  general  of  Bombay,  DefendantR. 

A  Hind6,  an  inhabitant  of  Bombay,  entitled  to  separate  movable  and  im movable  'pr^ 
perty,  dies  without  male  iasue,  leaving  a  widow,  four  daugbters,  a  bxx)ther,  and  the 
male  issue  ot  other  deceased  brothers.  The  widow  is  entitled  to  the  movable  pro- 
perty absolutely,  and  to  the  immovable  property  for  life!  Subject  to  the  widov'« 
Interest,  the  immovable  property  descends  to  the  daugbtera  a^Zutetjr  in  'gftimtafp 
to  the  brother,  and  the  issue  of  the  deceased  brothers. 

One  Hira  Cfaand  Lakshmi  Chand  died  in  the  Christiaa 
year  1819,  leaving  four  sons.  Ram  Dass,  Purshotam  Dass,  Talsi  Dad 
and  Jumna  Dass^  Tulsi  Dass  died  intestate,  in  1830,  leaving  one 
son,  the  plaintiff  Pran-jivan  Dass  Tulsi  Dass,  Jumna  Dads  died  in- 
testate in  1832,  leaving  one  sou  the  plaintiff  Jog-mobun  Dass,  Jumna 
Dass.  Ram  Dass  died  in  1846,  leaving  a  widow  the  defendant  Dev- 
kuvar  Bai,  and  four  daughters  who  were  all  married,  but  no  iftale 
issua  In  his  life-time  Ram  Dass  had  executed  a  Guzrati  WiII> 
which  ^jontained  the  following  residuary  gifts  :— *<Ajnd  whatever 
surplus  of  my  funds  there  may  remain,  the  same  is  totbe  expeqded 
for  charitable  purposes  in  my  name,  with  the  consent  or  advice  of 
my  wife,  and  my  brother  Purshotam  Dass/' 

The  plaintiffs  filed  their  bill  against  the  defendants,  and  amongst 
other  things  prayed  that  the  residuary  bequest  in  the  Will  of  Bam 
Dass  might  be  declared  void  and  inoperative,  as  being  so  vaguely 
expressed  as  to  be  incapable  of  being  carried  into  effect,  and  that 
it  might  be  declared  that  plaintiffs,  as  co-heirs  with  .Purshotam  Dass, 
of  Hira  Chand  and  also  of  Ram  Dass,  and  as  members  of  a  joint 
undivided  family  became  entitled  upon  the  decease  of  Ram  Dass, 
to  one-third  part  each  of  his  residuary  estate. 

The  evidence  taken  at  the  hearing  was  considered  by  the  Court 
to  show  that  Ram  Dass  had  separate  property^  movable  and  immov« 
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able,  in  respect  to  which  his  Will,  and  the  residuary  bequest  there- 
in, contained  could  operate;  and  two  questions  arose  with  regard 
to  residuary  bequest.  I. — Was  the  same  a  valid  bequest  to  charity, 
having  regard  to  the  vagueness  and  generality  of  Quzrati  word  for 
charity,  viz.  " Dharm**  used  in  the  Will ?  and  II. — If  the  bequest 
was  void  to  whom  did  the  residuary  property  of  Bam  Dass,  the 
subject  of  such  bequest,  descend  ?  The  decision  of  the  Court  with 
respect  to  the  first  point  was  that  the  bequest  was  void,  and  that 
the  residue  was  undisposed  of.  The  judgment  of  the  Court  on 
the  second  point  was  delivered  on  the  above  day  by  Sausse  C.  J«, 
and  was  in  substance  as  follows  :»- 

The  testator  left  a  widow  and  daughters,  and  we  must  consider 
first  what  estate  the  widow  took,  th^  husband  dying  leaving  separate , 
property.  I  have  felt  considerable  difficulty  in  coming  to  any  de- 
cision, the  schools  being  so  conflicting,  and  it  is  difficult  to  follow 
the  reports  of  the  Addlut,  The  books  of  chief  authority  in  this 
part  of  India  are  three  :  Manu,  the  Mifdkshard,  and  the  Vyavahdra 
MayiUkJia.  Mr.  Colebrooke  in  a  letter,  set  out  in  the  Appendix  to 
Strange's  Hindii  law,"^  speaks  of  the  MayHkha  as  being  in  the  west  of 
India,  and  particularly  among  the  Mahrattas,  the  greatest  authority 
after  the  Mitfikshar^.  Mr.  Borradaile,  in  his  reports  also,  speaks 
of  these  as  being  the  three  books  generally  referred  to  in  this  part 
of  the  country.  I  had  enquiries  made  of  the  ehdsti^  here  and  at 
Poona,  and  was  informed  that  these  three  books  have  been  estab- 
lished by  usage  as  authorities*  in  this  part  of  India,  and  for  the  last 
eighty  years  have  been  referred  to  as  such  upon  the  law  of  inheri* 
tance  in  this  presidency. 

On  this  side  of  India,  a  different  rule  is  considered  to  prevail, 
and  it  is  based  on  the  authority  of  the  three  books  I  have  mentioned. 
In  Stranget  it  is  stated  that  the  restrictions  there  mentioned  on  the 
disposing  power  of  a  widow  over  property  inherited  from  her  husband^ 
seem  to  concern  land  only^  whereas  with  regard  to  movables  she 
has  a  greater  latitude.  He  cites  Bengal  Beports  of  the  year  1812, 
and  two  Borradaile's  Bombay  Beports  p.  428.  I  have  referred  to  the 
latter^  but  it  does  not  appear  to  support  the  statement.  In  Steel^s 
'*  Summary  of  Law  and  Customs  of  Hind6  Castes  in  Dakhan/' 
published  by  authority  of  the  Bombay  Qovemment  in  1827,  it  is  laid 

•  Vol.  I,  p.  818.  t  Vol,  I,  pp.  246,  247. 
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dowb  that  the  widow  of  a  separated  brother  dying  without  male 
issue  succeeds  by  inheritauce  to  the  whole  of  his  share  of  the 
family  property  and  acquisitions,  but  that  she  has  no  right  to  alienate 
immovable  property  without  the  consent  of  all  the  male  heirs^*  and 
subsequently,  ^'femal^s,  however,  possess  a  life-interest  only  in 
immovable  inherited  property  and  cannoti  therefore,  alienate  it 
without  the  consent  of  the  next  male  heir&f  He  also  states  that  i^ 
Khandesh  and  Sat£r&  the  widow  is  heiress  to  the  husband's  personal 
property,  but  holds  the  real  property  for  life,  and  without  power  of 
alienation.  In  the  Mit^kshari^  it  is  laid  down  as  a  settled  rule  tiiat 
a  wedded  wife,  being  chaste,  takes  the  whole  estate  of  a  man  who, 
being  separated  from  his  co-heirs,  and  not  re-uoited  with  them  dies 
leaving  no  male  issue.  In  the  Mayiikha§  the  law  is  laid  down  very 
much  the  same  way.  From  these  authorities  it  would  appear  that 
a  widow  takes  an  absolute  interest  in  her  husband's  estate ;  but  in 
answer  to  my  question  the  Shdstris  stated  that  as  to  the  immovable 
property  she  is  limited  to  the  use  of  it  for  life,  but  she  has  powejr 
over  the  Trhole  estate  for  proper  purposes,  provided  she  exhaust  the 
movable  before  resorting  to  the  immovable  property,  the  latter  being 
an  object  of  care  to  the  Hindu  law,  with  a  view  to  preserve  it  for 
the  heirs.  The  schools  and  the  cases  are  conflicting,  but  I  find  that 
over  the  movable  the  widow  has,  according  to  some  cases,  a  power  of 
disposal,  but  that  this  power  is  denied  in  respect  to  the  immovable. 
In  Madras  it  was  said  that  a  widow  may  give  away  personal  proper- 
ty during  her  life,  but  cannot  will  It 

On  the  whole,  I  think  the  spirit  and  practice  of  HixkdA  law,  as 
recognised  in  Western  India,  will  be  best  construed  by  treatijig  th^ 
widow  as  having  uncontroled  power  over  the  movable  estate,  but  as 
having  nothing  more  than  a  life-use  in  the  immovable  estate.  The 
widow  has  according  to  the  text  books  a  number  of  duties  throwo 
'  upon  her  in  respect  to  the  mode  of  spending  money  she  may  have 
inherited,  but  these  duties  are  q£  such  a  character,  that  it  would  be 
impossible  for  the  Court  to  enforce  the  performance  of  them.  I 
have,  therefore,  come  to  the  conclusion  that  in  regard  to  immovable 
property  her  estate  is  in  the  nature  of  that  of  a  tenant  for  Ufa. 

•  Para.  25,  p.  42.  t  P«»*  72,  p.  69. 

it  Chap.  II»  Sect.  1,  para.  39.  §  Chap.  IV,  Sect.  8^  paras.  I  and  2. 
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'  The  wklow^  theQ,  not  having  &b  absolute  estate  in  the  immovable 
property,  it  remains  to  determine  nvho  are  entitled  to  the  absolute 
interest  subject  to  the  estate  taken  by  her.  In  this  case  there  are 
daughters,  Now,  according  to  all  the  authorities,  the  daughters 
take  next  after  the  widow.  What,  then,  is  the  nature  of  the  estate 
they  take  P  Here,  again,  there  are  diflTerences  of  opinion,  but  deal- 
ing with  the  question  according  to  the  three  books  I  have  mention- 
ed, it  appears  to  me  that  the  daughters  take  an  absolute  estate.  We 
find  quoted  in  the  May&kha^  a  passage  from  Manu :  ''  The  sOn  of  a 
man  is  even  as  himself,  and  the  daughter  is  equal  to  the  son  ;  how 
then  can  any  other  inherit  his  property,  but  a  daughter,  who  is  as 
k  were  himself/  With  reference  to  this  point,  also,  I  consulted  the 
Shdshris  both  here  and  at  Fun£,  and  inquired  whether  daughters 
eould  alienate  any,  and  what,  portion  of  the  property  inherited  from 
a  father  who  died  separate.  The  answer  was  that  daughters  so  ob^* 
taining  property  could  alienate  it  at  their  will  and  pleasure,  and  in 
this  the  ShdstHs  of  both  places  agreed,  both  also  referring  to  tb© 
above  text  in  the  MaysSukha  as  their  authority  for  that  position.  Ou 
reviewing  all  accessible  authorities,  I  have  come  to  the  conclusiou 
that  daughters  take  the  immovable  property  absolutely  from  their 
father  after  their  mother's  death.  I  therefore  hold  that  the  plain- 
ti&  have  no  locus  standi  to  maintain  this  suit.  The  bill  must  be 
dismissed  with  costs  as  against  Dev*ku\^r*bii  and  the  Advocate 
General.  As  to  the  other  parties^  though  nominally  defendants^ 
they  are  virtually  plaintifis,  and  have  been  acting  in  concert  with 
them,  as  to  them  I  think  the  bill  should  be  dismissed  without  costs.f 
Bom.  H.  C.  Rep.  Vol.  I,  p.  180. 

♦  Chap^  IV,  Sect.  S,  pftra.  10. 

f  With  respect  to  the  above  decision  the  High  Court  of  Bombay,  in  the  decision 
of  Jamiyat-ram  v.  Bai  Jumi^a  (see  post)  has  obserred  as  follows  i^-^Ab  to  the  first  point, 
viz,,  the  nature  of  the  estate  which  the  widow  of  a  separated  Hindtl  takes  ou  his 
death  in  his  immovable  property,  we  have  already  intimated  that  it  ought,  in  this 
Court,  to  be  considered  as  definitively  established.  It  was  in  effect  settled  by  an 
elaborate  decision  of  the  present  Chief  Justice  pronounced  in  the  late  Supreme  Court, 
after  an  exhaustive  referenoe  to  all  the  accessible  printed  authorities,  and  the  consulta- 
tion of  many  learned  ShastrU — a  decision  weU  known  on  the  other  side  of  the  Court  as 
I>evhtvar-hdV$  case,  and  which  has  since  been  affirmed  in  the  Privy  Council,  in  a 
gase  decided  there  in  the  early  part  of  the  present  year.  That  decision  was  that,  on 
this  side  of  India,  the  widow  of  a  separated  Hindtl  takes  only  a  life  state  in  the  separate 
itnsiovable  property  of  her  deceased  husband.  The  notion  that  according  to  the  Mitdk- 
shar^  such  property  forms  part  of  the  widow's  itrUdhan,  and  as  such,  goes  on  her  death 
to  Ker  heirs,  not  to  her  Aui&an(f «,  was  founded  on  a  passage  of  Sir  Thomas  Strange 
(Chap.  X,  (to.  widowhood  I.  H.  L.,  p.  246)  which  was  itself  based  on  a  mistaken  refereuce 
to  the  MitiOosharl'?.^  Vidt  Norton's  Leading  Cases,  PaEt  II,  p.  £18. 
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Partially  opposed  to  the  above  decision  are  Uie  following  oases  \-^ 
Calcutta,  &  D.  A.— 2%e  3rd  of  February,  1829. 

MussuMMAT  Gyan  KooNwur,  and  JoYA  KooNWUB,  Appellants, 

versus 
DooKHUN  Singh,  and  Debee  Dutt,  Respondents. 

By  the  Hindd  law  a  daughter  has  no  power  to  alienate  ancestral  property  to  the  detii* 
ment  of  the  other  heirs  of  her  father. 

This  suit  was  brought  by  the  respondents,  for  possession  of 
two-thirds  of  sixteen  mehals  in  Pergunnah  Tilowah,  zillah  Behar. 

Gyan  Koonwur  had  obtained  possession  of  the  whole  estate  of 
her  father,  Kehur  Singh,  under  a  decree  of  the  Sudder  Dewanny, 
dated  the  6th  of  October  1814.*    The  plaintiffs  asserted,  that,  on 
the  6th  of  November  1816,  she  executed  a  deed  of  partition  of  the 
whole  estate  amongst  her  three  daughters,  Nunna  Koonwur,  Deo 
Moorut  and  Oomed  Koonwur,  or  their  then  existing  heirs,  and  un- 
der this  deed  they  jointly  claimed  one  share  in  right  of  their  mother 
Deo  Moorut ;  and  Dookhun  Singh  a  second  share,  as  the  adopted 
son    of   Nunna    Koonwur.     Gyan    Koonwur,    on  the  other  hand, 
denied  that  she  had  ever  executed  such  a  deed,  but  on  the  contrary 
pleaded,  that  she  had  previously, .  in  October  1813,  bestowed  the 
whole  estate  in  gift  on  Joya  Koonwur,  the  widow  of  her  deceased 
son.     The  legality  of  this  deed  of  gift  was  denied  by  the  defend- 
ants, f     The  Judge  of  the  Provincial  Court,  Mr.  J.  B.  Elliot,  re- 
ferred the  point  of  law  to  the  Pundits  of  the  Provincial  and  the 
City  Courts  of  Patna.     They  declared  that   Gyan    Koonwur    was 
incompetent  to  alienate,  by  gift,  the  ancestral  property  she  held, 
whilst  there  were  heirs  and  claimants  to  the  estate  living.     On  this 
opinion  Mr.  Elliot  passed  a  decree  setting  aside  the  gift  of  Gyan 
Koonwur  to  Joya  Koonwur ;  but  as  he  gave  no  credit  to  the  deed 
of  partition;  on  which  the  plaintiffs*  claim  was  founded,  he  also  dis- 
missed their  suit,  leaving  the  estate  in  Gyan  Koonwur's  possession. 

From  this  decision  Gyan  Koonwur  and  Joya  Koonwur  preferred 
an  appeal  to  the  Sudder  Dewanny  Adawlut.  They  pleaded  as  the 
grounds  of  their  appeal,  that  it  had  been  ruled  in  the  very  decree 
by  which  Gyan  Koonwur  gained  possession  of  the  state,  that  the 
daughter's  son  had  no  right  of  inheritance,  during  the  life  of  the 

•  See  ante,  p.  227.  t  Sic.  in  orig. 
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daughter;  that^  therefore^  Oom«d  Eoonwur  was  hex  legal  heir;  and 
that,  B8  her  only  heir  made  no  objection  to  the  gift,  it  was  unjust 
to  set  aside  that  gift  on  the  showing  of  the  respondents,  who  were 
not  heirs. 

On  the  19th  of  April  1828,  the  case  eame  before  the  Third 
Judge  (C.  T.  Sealy)^  He  referred  the  proceedings  to  the  Hind6 
law  officers  of  the  Court  and  called  on  them  to  declare,  according  to 
the  MaithUa  and  Western  Schools  of  law,  whether  Qjan  Eoonwur 
was  competent  to  bestow  the  estate  in  gift  on  Jaja  Eoonwur ;  and 
if  not,  who  was  entitled  to  the  estate  on  her  decease.  Their  reply 
was  to  the  following  effect : — "  When  a  person  dies,  leaving  no  male 
issue,  the  widow  who  succeeds  to  his  estate  has  no  right  to  alienate 
any  pert  of  it^  except  for  religious  purposes ;  and,  therefore,  the 
daughter,  whose  right  of  inheritance  is  weaker,  that  is,  who  only 
succeeds  on  failure  df  the  widow,  a  fortiori  can  have  no  such  right. 
Now,  it  appears  from  the  decree  of  the  Sudder  Dewanny  Adawlut, 
dated  the  6th  of  October  1814,  that  the  property  in  question  is 
ancestral^  and  not  Qyan  Eoonwur's  peculiar  property  {Stri-dhun), 
and  also  it  seems  from  the  deed  of  gift  that  such  gift  was  not  made 
for  religious  purposes.  According,  therefore,  to  the  law,  as  current 
in  the  MaUhila  and  the  West,  the  deed  is  invalid.  >  Such  being  the 
case,  the  property  will  go,  after  her  death,  to  the  nearest  heir  of 
her  father,  Eehur  Singh,  then  living.  For,  as  in  the  case  of  the 
widow,  the  property  goes,  on  her  decease,  not  to  her  heir,  but  to 
the  nearest  heir  of  the  husband,  who  may  be  then  living ;  so  the 
same  rule  is  to  be  observed  a  fortiori  as  regards  the  daughter.  Now, 
according  to  the  MaithUa  School,  there  is  no  descendant  of  Eehur 
Singh,  who  can  inherit  from  him,  and,  therefore,  on  Qyan  Eoonwur's 
death,  the  estate  will  go  to  the  descendant  of  his  father,  or  grand- 
father, or  other  ancestor,  who  may  be  his  nearest  sapinda.  Accord- 
ing, however,  to  the  Western  School,  Tootee  Singh,  the  son  of 
Eehur  Singh's  (another)  daughter,  will  succeed  to  the  whole  estate 
on  the  death  of  Gyan  Eoonwur,  should  he  survive  her.  This  dif- 
ference arises  from  the  Western  School  considering  the  daughter's 
son  to  be  an  heir,  who  is  not  acknowledged  as  such  in  JUithUa* 
This  Vyavasthd  is  agreeable  to  the   Vivdda'Chintdniani,  VivdcUxr- 

*  See,  howoTer,  the  succeflsion  of  the  daughter «  son  in  the  Maia  book. 
Vol.  II.  54 
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ratndkara,  and  Vivdila-chandra,  and  other  authorities  recogniaed 
in  Maithila,  and  to  the  Mitdkahard,  Vii^mitrodoya,  Vyavahdra-md- 
ilhava,'  Vyavahdra  MayvJcha,  and  other  authorities  recognized  ia 
the  West" 

Mahdblidrata. — "  For  women,  the  heritage  of  their  hnsband  is 
pronounced  applicable  to  use.  Let  not  women  on  any  account  make 
waste  of  their  husband's  wealth." 

The  Vivdda'chintdniani  explains  "  waste"  to  mean  gift  or  sale 
&c.,  at  pleasure. 

Vir-mitrodoya : — "The  power  of  a  daughter  over  ancestral 
property  is  not  such  as  that  she  should  alienate  it  at  pleasura" 

The  text  of  Kdtydyana  quoted  in  the  Ratndkara,  Viir-mitfO^ 
doya,  and  other  treatises: — "Let  the  childless  widow  preserving 
unsullied  the  bed  of  her  lord,  and  abiding  with  her  venerable  pro* 
tector,  enjoy  with  moderation  the  property  until  her  death.  After 
her,  let  the  heirs  take  it." 

Vivuda'Chintdmani  : — ^'  First  his  own  son,  then  his  son's  son, 
then  his  son's  grandson,  then  his  chaste  wife,  daughter,  mother, 
father,  brother,  brother's  son,  and  the  nearest  mpinda,  each  claims 
the  inheritance  on  failure  of  the  preceding." 

Mitdlcshard : — "  On  failure  of  the  daughter,  her  son  cVums  a 
share." 

Vir-Tnitrodoya : — "  On  failure  of  the  daughter,  her  son  (in- 
herits.) 

It  thus  appearing  that  the  gift  by  Cyan  Koonwur  was  invalid, 
Mr.  Sealy,  on  the  5th  of  May  1828,  afl&rmed  the  decree  of  the  Lower 
Court,  as  far  as  regarded  the  litigated  property  ;  but  as  he  made  their 
ONvn  costs,  in  both  Courts,  payable  by  each  party,  the  opinion  of  ano- 
ther Judge  on  this  point  was  necessary,  and  the  case  was  accordingly 
brought  before  the  fifth  Judge  (R.  H.  Rattray).  In  the  mean  time, 
Cyan  Koonwur  died  ;  and  on  the  22nd  of  May,  proclamation  being 
made  for  her  heirs,  only  her  daughter  Oomed  Koonwur,  appeared  to 
claim  the  property.  On  the  3rd  of  February  1829,  the  case  came 
on  finally  before  Mr.  Rattray.  He  coincided  in  opinion  with  Mr. 
Sealy,  and,  accordingly,  made  their  own  costs,  in  both  Courts,  pajabl© 
by  the  parties  respectively,  Oomed  Koonwur  to  discharge  the  costs 
due  by  Cyan  Koonwur.  Possession  of  the  estate  was  not  awarded 
to  any  one  by  the  Court ;  but  any  person  who  considered  be  had  a 
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title  to  it,  was  left  at  liberty  to  prefer  his  claim  in  the  Civil  Court, 
according  to  the  Regulations.— Sel.  S.  D.  A.  Rep.  Vol.  IV,  p.  330 
(New  Ed.  p.  420). 


Calcutta,  H.  C.  A..— The  2&th  of  May  1873. 

Present : 

The  Hon'ble  J.  B.  Phear,  and  W.  Ainslie,  Judges. 

Deo  Persad  (Plaintiff,)  Appellant,  versus  LuJoo  Roy  (one  of  the 
Defendants,)  Respondent. 

Where  the  daughter  takee  her  father's  property  on  the  death  of  the  widow  in  default 
of  a  son,  she  takes  the  inheritance  with  a  qualified  power  as  regards  alienation,  in 
respect  of  which  she  is  in  no  better  situation  than  the  widow.  On  the  death  of 
such  daughter,  the  heir  of  the  father  succeeds  as  his  heir,  and  not  as  Aer  heir. 

Phear  J, — It  appears  to  us  that  there  is  no  doubt  now  on  this 
side  of  India  that,  in  such  a  case  as  this,  where  the  daughter  takes 
her  father's  property  upon  the  death  of  the  widow  in  default  of  a  son, 
she  takes  the  inheritance  with  a  qualified  power  as  regards  aliena- 
tion. She  is  in  respect  of  alienation  in  no  better  situation  than  the 
widow,  and  any  alienation  which  may  be  made  by  her  is  liable  to  be 
called  in  question  by  the  heir  of  her  father,  who  will  take  the  in- 
heritance at  her  death  in  default  of  a  valid  alienation.  Whatever 
may  be  the  state  of  the  authorities  in  the  Bombay  Presidency  (as 
for  instance  a  case  cited  on  the  part  of  the  respondent),  here,  we 
think,  there  is  no  doubt  that  on  the  death  of  the  daughter  who  has 
taken  the  property,  it  is  the  heir  of  her  father  (the  ancestor)  who 
succeeds,  and  who  takes  it  as  the  heir  of  the  ancestor,  and  not  as 
lier  heir.  It  is  not  necessary  to  enquire  whether  the  plaintiff  was 
in  existence  or  not  at  the  time  when  the  alienation  was  effected,  be- 
cause we  think  that  at  no  time  during  the  daughter's  life,  had  she 
an  absolute  unqualified  power  of  alienating  the  property.  With 
these  views  we  think  the  decision  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  case  sent  back  to  that  Court  for  retrial 
on  the  merits.— S.  W.  K.  Vol.  XX,  p.  102. 
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Bombay,  H.  C— 2%6  ISA  0/  June,  1865. 

Nayal-bah  Atma-bah^  Appellant^ 
vermis 
NUND-KISHOB^  SmY-NABAYAN,  Bespondent. 

Acoordiqg  to  the  Hind&  law  of  inheritance  as  receiyed  in  the  Bombay  Preridcncj, 
immorable  properly  inherited  by  a  married  woman  from  her  father,  whether  or  wA 
it  be  strictly  entitled  to  the  name,  of  sfri^im,  descends  on  her  death  to  her  own 
heirs,  and  not  to  her  father's  asoendants. 

An  inheritance  descending  on  a  married  woman  from  her  father  classes  as  ttri4km^ 
and  descends  accordingly. 

The  appeal  was  heard  by  Arnould  Acting  C.  J.  Forbes,  and 
Warden^  J  J.  The  facts  of  the  case  are  sufficiently  disclosed  in  the 
following  judgment  of  the  Court,  delivered  by  Forbes,  J  : — 

Oomed-ram^  a  person  of  the  Surati  Shrimati  Brahman  caste^ 
died,  leaving  a  widow,  a  son  named  Naro-shunkar,  and  a  daughter 
named  Lalita. '  Naro-shunkar  died  in  his  mother  s  life-time^  but 
Lalita  survived  both  her  mother  and  his  brother.  Lalita  married 
Nund-kishor,  and  had  by  him  two  daughters,  one  of  whom  named 
Buksh-mani^  survived  her.  Naval-ram,  the  plaintiff  in  this  action, 
is  the  judgment-creditor  of  Huri-shunkar,  the  husband  of  Bukab- 
mani ;  and!  Nurotam,  the  defendant,  is  the  brother  of  Lalita's  hus- 
band. Nund-kishor.  Naval-ram  sues  to  obtain  a  declaration  fA 
Huri-shunkar's  title  to  a  house  in  the  city  of  Broach^  and  some 
Wazifah  land  in  the  neighbourhood^  together  with  the  rents  thereof, 
now  in  the  possession  of  the  defendant  Nurotam. 

The  important  text  of  Manu  on  the  subject  of  a  woman's  9tr%-^ 
dhun  or  peculiar  property  is  the  9^^  skloka  of  the  ninth  Chapter  :•— 

''  What  was  given  before  the  nuptial  fire,  what  was  given  on 
the  bridal  procession,  what  was  given  in  token  of  love,  and  what 
was  received  from  a  brother,  a  mother,  or  a  father,  are  considered 
as  the  six-fold  separate  property  of  a  married  womaTi,'^ 

The  doctrines  of  Uanu  are  not  too  much  to  be  relied  upon  at 
the  present  time  as  establishing  points  of  law,  it  being  universally 
admitted  by  learned  Hindtis  as  well-known  that  many  of  them 
have  no  force  in  the  ''  Kali  age."  It  becomes  necessary,  therefore, 
to  inquire  what  the  commentators  have  held  in  interpretbg  the 
text  above  quoted.    The  authors  of  the  MitdkeharA  and  the  FsMiva* 
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hdra  MayMha  are  those  Trhose  authority  commands  the  greatest 
xeapect  on  this  side  of  India. 

The  comment  of  the  Mit^kshari  is  as  follows : — ''  That  which 
was  given  by  the  father,  by  the  mother,  by  the  husband,  or  by  a 
brother ;  and  that  which  was  presented  (to  the  bride)  by  the  mater- 
nal uncles,  and  the  rest  (as  paternal  uncles,  maternal  aunts  &c.,) 
at  the  time  of  the  wedding,  before  the  nuptial  fire,  and  gift  on  a 
second  marriage,  or  gratuity  on  account  of  supersession,  as  will  be 
subsequently  explained,  and  also  property  which  she  may  have  ac- 
quired by  ivJieritance,  purchase,  partition,  seizure,  or  finding,  are 
denominated  by  Manu  and  the  rest,  woman's  property.*' 

Further  on,  the  Commentator  explains  that  the  enumeration 
of  six  sorts  of  woman's  property  by  Manu  in  the  text  quoted,  is 
intended  not  as  a  restriction  of  a  greater  number,  but  of  a  denial 
of  a  less. 

The  author  of  the  Mit£kshar&  would  appear,  therefore,  to  bold 
that  property  received  (or  inherited)  by  a  woman  from  her  father 
after  her  marriage  is  woman's  property. 

The  opinion  of  Nila-kanthaj  the  author  of  the  MayiiJcha,  ap- 
pears to  be  the  same.  His  remark  on  the  text  of  Manu  is  this : — 
"Six-fold  is  here  used  in  order  to  prevent  (its  reduction  to)  a  smaller 
number.*' 

After  describing  what  he  considers  to  be  "  woman's  property," 
the  author  of  the  Mit&kshar&  goes  on  to  explain  how  it  descenda''^ 
The  appropriate  text  to  our  present  purpose  is  the  following  :-* 

Poro.  12.—"  In  all  forms  of  marriage,  if  the  woman  leave  pro- 
geny ;  that  is,  if  she  'have  issue,  her  property  devolves  on  her 
daughters." 

Jagan-^nMha  seems  to  hold*  that  property  which  a  woman  in- 
herUs  from  her  father  is  not  alri-dhun^  in  the  strictest  sense  of  that 
term,  but  that  it  is  subject  to  the  contract  of  her  husband  so  long 
as  he  lives. 

Sir  Thomas  Strange  himself  enumerates  twelve  descriptions 
of  '^  etrirdhun,'*  of  which  the  eleventh  is — ^"  property  which  a  woman 
may  have  acquired  by  inhei^tance,  purchase  or  finding,  what  has 
been  inherited  by  her  being  so  classed  by  Vijndneshwara  whose 

*  Bee  howeTer  tiie  widow's  euooeflsion  in  the  Main  Book ;  uid  the  order  of  mooes- 
lioa  to  the  oxdinaiy  property  in  the  Mit^ULshari  oommeacisg  from  that  of  the  widow. 
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authority  prevails  in  the  peninsula ;  while  it  is  otherwise  considered 
by  the  writers  of  the  Eastern  School."^  And  as  to  the  descent  of 
woman's  property  the  same  author  says  :  '^  According  to  the  Mit£k- 
shari  and  its  followers,  the  property  which  the  widow  may  have  ac^ 
quired  by  inheritance  is  transmissible  to  her  own  heirs,  classing 
with  this  school  as  part  of  her  stri-dhun/'f  the  general  rule  as  to 
^rirdhun  being  that  if  it  belong  '^  to  a  married  woman,  whether 
she  die,  leaving  her  husband^  or  a  widow,  the  immediate  heirs  to 
it;  including  personalty  inherited  from  her  husband,  with  land  also 
according  to  the  Mit&kshar^^  are  her  lineal  descendants  in  the 
female  line.^ 

Mr.  Justice  Strange,  in  his  Manual,  remarks  that ''  Stri-^un 
embraces  property  of  every  description  obtained  by  the  female,  by 
inheritance,  seizure  ( taking  that  which  belongs  to  no  one, )  or  dis- 
covery,^ and  again :  *'  property  vesting  in  a  female  descends  first 
to  her  daughters,  the  unmarried  having  preference  over  the  married, 
and  the  unendowed  over  the  endowed ;  then  to  her  daughter's 
daughters,  daughters'  sons,  sons,  and  son's  sons.|| 

Sir  William  Macnaghten  remarks  that — ''in  the  Mit^kshar^, 
whatever  a  woman  may  have  acquired,  whether  by  inheintanoe, 
purchase,  partition,  seizure  or  finding,  is  denominated  woman's 
property,  but  it  does  not  constitute  her  peculium'*V 

It  must  be  o];>served,  however,  that  the  author  of  the  Mit&k- 
8har&  expressly  guards  the  supposition  that  he  employs  '^  woman's 
property"  as  a  technical  expression.  He  says :  ^'  The  term  '  woman's 
property  conforms  in  its  import  with  its  etymology,  and  is  not  tech- 
nical, for  if  the  literal  sense  be  admissible  a  technical  acceptation  is 
improper.— /6id. 

According  to  all  the  authorities  that  have  been  examined  above, 
with  the  exception  of  the  Eastern  School,  represented  by  Jagan-nath, 
the  author  of  the  Digest  and  which  is  of  little  authority  on  this 
side  of  India,  it  would  appear  that  property  inherited  by  a  married 
woman  from  her  father,  whether  or  not  it  be  strictly  entitled  to  the 

»  Stra.  H.  L.  Vol.  I,  p.  31.  t  Stra.  H.  L.  Vol.  I,  p.  248. 

?  Stra.  H.  L.  Vol.  I,  p.  249. 

§  Strdxige*B  Manual  of  Hindd  Law,  Chap.  V.  Seo.  146. 

II  Ibid.  Chap.  XI,  Sec.  854. 

^  Hacnagbten's  Principles  and  precedents  of  Hindii  Law,  Chap.  Ill,  page  88  (Ed., 
of  1829.) 
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name  of  atri-dhun  or  peculium  (which  Sir  William  MacDaghten 
does  not  admit)^  descends  on  her  death  to  her  own,  and  not  to  her 
father's,  heirs ;  or>  to  apply  the  law  to  the  circumstances  of  this 
particular  case,  that  Ruksh-mani,  the  only  surviviDg  child  of  Lalita, 
was  the  lawful  heir  to  the  property  which  descended  from  Oomed- 
ram  to  Lalita. 

«  The  usage  of  the  country  in  which  the  suit  arose  takes  prece- 
dence of  the  law  of  the  defendant  in  our  Courts ;  indeed,  if  such 
an  exceptional  local  usage  as  that  contended  for  could  be  shown,  it 
would  no  doubt  be  binding  upon  us.  But  Bhal  Chunder  Sh&stri's 
opioiou  could  hardly  be  accepted  as  a  proof  of  the  local  usage,  nor, 
if  it  were,  would  it  be  in  this  instance  conclusive,  because,  all  that 
the  Sh&tri  says  is  that  inherited  property  is  not  StH-dhun^  Mr. 
Borradaile's  work,*  on  thd  country,  is  a  body  of  preconstituted 
evidence.  The  following  is  one  of  the  answers  which  were  given 
to  Mr.  Borradaile  by  the  caste  of  Surati  Shiimati  Brahmans  :— 

'^  If  a  woman  inherits  movable  or  immovable  property  from 
her  father  and  dies  childless,  that  property  reverts  to  the  father's 
family,  but  if  she  leaves  a  daughter,  the  latter  is  the  heir/' 

Therefore  according  to  the  usage  of  the  caste  to  which  she 
belongs,  which  usage  is  in  accordance  with  the  Hind4  law,  as  inter- 
preted by  the  authorities  which  are  of  most  weight  in  the  Bombay 
Presidency,  Ruks-mani,  the  only  daughter  of  Lalita,  is  the  heir  to 
the  immovable  property  which  Lalita  inherited  from  her  father, 
Oomed-ram. 

The  work  of  Sir  W.  MacDaghten  is  of  more  authority  in  the 
Bengal  Presidency  than  it  is  on  this  side  of  India.  We  have  already 
considered  the  remarks  of  Sir  Thomas  Strange,  and  have  come  to 
the  conclusion  that  the  interpretation  adopted  by  the  Southern 
authorities  alluded  to  by  him  is  the  interpretation  which  is  appli- 
cable betweeu  the  parties  in  the  present  suit,  and  that  an  inheritance 
descending  on  a  daughter  classes  as  StH-dhun  and  descends  accord- 
ingly.— Bom.  H.  C.  Rep.  Vol.  I,  p.  209. 

By  Hindti  Law,  oa  the  death  of  one  of  two  sisters  on  whom 
the  hereditary  office  of  dancing  ^irls  attached  to  a  Pagoda  had  passed 


•  Mr.  Borradaile,  the  translator  of  the  Vyavahdra  MayUhka,  was  employed  in 
A.  D.  1827,  in  collecting  information  regarding  the  customs  of  the  Hindd  castes  in 
8tirat,  by  putting  questions  to  the  accredated  heads  of  the  castes  and  recording  their 
answers.    Thia  work  has  always  been  couuidefed  to  be  ^Jeculiarly  valuable. 
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on  the  death  of  their  mother,  the  share  of  the  deceased  sister  in  the 
office  devolves  on  her  daughter^  and  not  on  the  surviving  sister  by 
enrvivorship. — Kamakahi  v.  iTa^orat&ttank— Mad.  H.  C.  Bep.  YoL  Y, 
page  161. 

A  Hindu  died  possessed  of  self-acquired  property  in  land,  leav- 
ing no  sons^  or  sons'  sons,  but  one  widow,  a  daughter  by  the  widow, 
and  another  daughter  by  an  elder  wife  deceased.  The  last  died  in 
the  widow's  life-time,  leaving  two  sons  :— 

Hdd  that  the  daughters  as  co-heiresses  took  an  estate  in  re« 
mainder,  vested  in  interest  on  j^heir  father's  death,  and  that  such 
vested  right,  on  the  death  of  one  of  them  during  the  widow's  life-time^ 
passed  by  inheritance  to  her  sons,  who  upon  the  widow's  death 
became  entitled  to  enter  into  possession  of  their  mother's  half  as 
her  representatives. 

The  widow  in  Western  India  has  only  a  particular  estate  for  life 
in  the  immovable  separate  property  of  her  deceased  husband.—- 
Jamiyat-ram  and  Uffam-ram  v.  Bai  Jomna.*— Bom.  H.  C.  Eept 
Yol.  Ill,  p.  11. 

*  The  inaccuraoy  of  the  above  deoinon  is  well  shown  by  Sir  John  Ncnrtoii,  who^ 
after  citing  the  case  of  Joy-golind  Suhae  y,  MaMah  Koonvmr  (  7  S.  W.  R.  p.  1 )  aiid  that 
of  JEUU  Sham  BuUvbh  y. .  Pran^lriMm  Ohote  {5,  Beng.  S.  B.  p.  21;  8,  Wpman,  p.  118J 
has  made  very  good  remarks,  some  of  which  are  as  follows  : — 

**  Opposed  to  this  is  the  case  of  Jamiyat  Ram  v.  £ai  Jumna  (2,  Bom.-~H.  GL 
R.  p.  10 ),  where  one  Kashi^ram  died  leaving  a  widow  Ram-bai  and  her  dao^tar 
Jumna.  He  also  left  a  daughter  Sooruj  by  a  predeceased  wife.  Soonij  had  two  boob. 
The  widow  Bam-hai  sacoeeded  on  her  husband's  death.  Sooruj  predeceased  Kam-bai,  and 
the  Court  held  that  the  daughters  Sooruj  and  Jumna  took  an  estate  in  remainder  Testing 
at  their  fi^ther*s  death  :  tluit  the  ju»  repruenUUwnU  exists  among  daughter's  sonSy  jost 
as  among,  son's  sons ;  and  that  on  the  death  of  Eashi-ram's  widow  Ram-bai,  the  sons  of 
Sooruj  were  entitled  to  enter  into  possession  of  the  moiety  which  their  mother  woaU 
have  inherited,  if  she  had  survived  Ram*bai." 

'*  It  is  conceived  that  this  decision  cannot  be  supported  on  more  grounds  than  one. 
In  the  first  place,  it  entirely  upsets  tiie  orda  nMceMioim,  according  to  ^iHbioh,  no 
daughter's  son  cau  be  an  heir  so  long  as  a  daughter  survives.  (See  I,  W.  and  Bnhl, 
page  185.  The  wdo  mkccudonuiB  one,  by  which  the  more  remote  only  succe^  m  drftmU 
of  there  existing  no  one  nearer  living.  It  was  indeed  oonceeded  by  the  Court  that  this 
question  was  to  be  determined  by  a  consideration  of  the  estate  ai  the  family  at  the 
death  of  the  widow  Bam-baL" 

"If  this  position  had  been  acted  on,  there  being  a, daughter  living  at  the  widow's 
death,  she  ought  to  have  been  declared  the  next  in  succession,  ike  other  daughter*s 
sons  being  postponed  as  long  as  she  lived.  Thus  the  ordo  McceuUmU  would  not  have 
been  violated." 

'*  Here  it  is  to  be  observed  that  the  passage  quoted  (in  the  decision)  from  Sir  T. 
Strange  is  not  correctly  applied.  This  passage  from  Strange  is  no  authori^  for  the 
position  that  an  estate  vested  in  Sooruj  to  iti9lA%ti  of  her  father's  death.  The  correct 
position  would  be  that  as  before  the  widoVs  death  she  had  died,  the  other  daughter, 
JiMMMt  was  entitled  to  succeed  as  daughter,  the  next  in  succession  according  to  the 
ordo  Buecestionis ;  and  that  on  her  death,  her  sister  Sooruj'i  sons  would  succeed,  net 
as  representing  their  moiher,  but  as  daughter's  sons,  and  as  such  the  next  in  the  ordo  Mi* 
amonU,** 
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Opposed  to  the  above  three  decisione  are  the  following  cases  which 
appear  to  be  in  strict  acco^^dance  with  HindHf  law. 

According  to  HindA  law,  a  deceased  daughter  s  son  has  no  right 
of  inheritance  to  the  estate  of  his  maternal  grandfather  during  the 
life  of  any  of  his  mother's  sisters. — Mussummat  Ramdan  v.  Be- 
hary  LaH—H.  W.  Pro.  Rep.  Vol.  I,  Part  VII,  p.  114. 

Calcutta,  H.  C.  A.— The  3rd  of  January,  1867. 

Present : 

The  Hou'ble  Sir  Barnes  Peacock,  Kt,  Chief  Jjistice,  and 
Hon'ble  L.  S.  Jackson,  Jvdges, 

JOY-GOBIND  SOHAI,  (  Defendant )  Appellant, 

versus 
Mahtab  Koonwur,  (Plain tifif)  Respondent. 

The  survivor  of  several  Hindik  slaters  is  not  bound  by  decrees  obtained  against  her 
sisters  during  their  lives  whose  interest  was  only  a  life-interest  in  their  father  s  pro- 
perty which,  on  their  death,  passed  to  the  survivor  aa  heir  to  her  father. 

Peacoeky  C,  J. — The  plaintiflF  in  this  case  claims  as  heir  to  her 
father.  She  does  not  claim  as  heir  to  her  sisters ;  and  although 
she  and  her  sisters  took  the  estate  as  heirs  of  the  father,  still  her 
sisters  had  merely  the  right  which  a  female  takes  by  inheritance, 
namely^  the  right  which  continues  only  during  her  life.  The  sisters 
could  not  transmit  the  estate  to  their  heirs,  but  the  estate  upon 
their  death  passed  to  the  plaintiff  as  the  heir  of  her  father.  There- 
fore the  plaintiff  is  not  bound  by  the  decrees  which  were  obtained 
against  the  sisters  during  their  lives. 

The  decree  of  the  Lower  Appellate  Court  is  affirmed,  but  with- 
out costs,  no  one  appearing  for  the  respondents. — S.  W,  R. 
Vol.  VII,  page  1. 

"  The  jut  repretenlationit  exists  among  sons  because  they  are  aU  members  of  the 
co-parcenary  ;  but  daughters  are  not  members  of  the  co-parcenary.  They  have  no  right 
to  inherit,  if  there  be  male  members  of  an  undivided  family,  they  iu^  only  entitled 
to  maintenance,  which  is  not  the  inheritance,  but  a  charge  upon  it.  It  is  conceivtnl, 
therefore,  that  this  case  cannot  be  supported.  Entirely  opj>o«ed  to  this  ruling  i«  the  paR- 
sage  in  I,  W.  and  Buhl.,  p.  188,  and  ML  Ramdan  v.  Behary  Latf,  I,  N.  W.  Pr.  It. 
(AUahabad)  p.  114,  where  it  was  held  that  a  deceased  daughter's  son  has  no  right  to 
inherit  his  maternal  grandfather's  estate,  during  the  life  of  any  one  of  his  mother's 
sisters.     2,  Macu.  p.  44.'' — Norton's  Leading  Cases,  Part  II,  pp.  617—^21. 
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A  daughter  excludes  nephews,  but  if  she  die  without  issue 
(male),  the  inheritance  will  go  not  to  her  husband,  but  to  her  father's 
nephew.— iJam-^oy  Seal  v.  Tara-^chand.—EasVs  Notes  of  Cases, 
Case  No.  53.  Vide  Mori.  Dig.  Vol.  II,  p.  79. 

The  Privy  Council  affirmed  the  principle  of  a  decision  of  a  Foil 
Bench  of  the  High  Court  (S>  Weekly  Reporter,  p.  505),  which  held 
that,  in  the  case  of  succession  by  a  reversionary  heir  after  the  death 
of  a  widow,  who  takes  inheritance  from  her  husband,  and  is  dispos- 
sessed, the  period  of  limitation  as  against  the  reversionary  heir,  in  the 
absence  of  fraud,  is  not  to  be  reckoned  from  the  time  when  he  suc- 
ceeds to  the  estate,  but  from  the  time  at  which  it  would  have  been 
reckoned  against  the  widow  if  she  had  lived  and  brought  the  suit. 

According  to  Hindii  law  the  right  once  vested  in  a  daughter 
by  inheritance  does  not  cease  until  her  deaths  notwithstanding  she 
become  barren,  or  a  widow  who  has  not  borne  a  son.  Circumstances 
of  that  nature  do  not  destroy  a  heritable  right  which  has  once 
vested.  IP  two  sisters  upon  the  death  of  their  father,  together  con- 
stitute their  father's  heir,  then  upon  the  death  of  one  of  them  the 
property  which  descended  to  both  jointly,  survives  to  the  other  whose 

*  The  conditional  conjunction  "  If  UBod  in  the  beginning  of  this  sentence  is  not 
in  the  body  of  the  decision  from  which  the  above  abstract  is  drawn.  That  part  of  the 
decision  of  which  the  above  is  the  mai^nal  note  runs  thus : — "  In  the  case  of  Foic^ 
Nath  Sett  T.  Doorga  Chum  JBotach,  the  High  Court  of  Bengal,  original  jurisdiction,  decided 
on  the  28th  of  February  1865,  it  was  held  by  Mr.  Justice  Morgan  alter  consulting  Ifr. 
Justice  Shumbhoo  Nauth  Pundit,  a  learned  Hindti  Lawyer,  that  ui  a  case  where  two 
Hindd  daughters  succeeded,  by  inheritance,  to  their  father's  estate,  and  one  of  them 
died  leaving  her  sister  who  had  ^len  become  a  childless  widow,  the  property  survived 
to  her  sister,  because,  like  widows,  the  two  daughters  collectively  were,  in  a  legal  senses 
one  heir  to  tiieir  father, —  Vyavagthd  Ddrpana,  by  Shama  Chum  Sircar  (Octavo  Ed., 
page  170).  Their  Lordships  are  of  opinion  that  the  last-mentioned  decision  was  correct, 
and  that  upon  principle,  as  well  as  upon  authority,  the  estates,  upon  the  death  of  . 
Saroda  Moyee,  survived  to  (her  sister)  Kittokally,  though  she  would,  at  that  time,  have 
been  incompetent  to  take  by  inheritance  from  her  father."  So  the  word  "if,**  which 
alters  the  sense  of  the  original,  must  have  been  inadvertently  used  in  the  original. 

Some  other  important  parts  of  the  above-mentioned  dedsion  are  as  follows  : — 

'<  There  is  a  great  analogy  between  the  case  of  widows  and  that  of  daughters  tak- 
ing by  inheritance,  though  the  pretention  of  daughters  is  inferior  to  that  of  widows.** 

*'  In  the  case  of  widows,  it  has  been  held  by  the  Judicial  Committee  (See  Bhugwam, 
Dem  JJohey  v.  Myna  Bai.  11  Moore*3  Indian  Appeals,  487.  anU,  p.  278)  that  the  esute 
of  two  widows,  who  take  their  husband's  property  by  inheritance,  is  one  estate.  '  The 
right  of  survivorship,'  it  is  there  said,  is  so  strong^  that  the  survivor  takes  tha  whole 
property,  to  the  exclusion  even  of  daughters  of  the  deceased  widow." 

**  In  the  case  of  Srimuttn  MuUu  Veda  Ragunada  Rani  v.  Ihra  Singay  Tevan,  6  Madraa 
High  Court  Reports,  810  (vide  infra)  it  was  held,  that  daughters,  to  whom  as  a  claaa 
paternal  property  descends,  take  a  joint  interest,  with  rights  of  survivorship." 

« The  former  case  had  reference  to  property  in  Benares,  and  the  latter  to  pro- 
perty in  Southern  India." 

"  It  is  clear  that  an  admission,  or  even  confession  of  judgment^  by  one  of  several 
defendants  in  a  suit^  is  no  evidence  against  another  defendant." 
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right  of  survivorship  previously  acquired  by  inheritance  is  not  des- 
troyed by  her  disqualification  to  inherit  at  that  time  by  reason  of  her 
being  a  childless  widow.* 

An  admission  of  a  fact  on  the  pleadings  by  implication  is  not 
an  admission  for  any  other  purpose  than  that  of  the  particular 
issue,  and  is  not  tantamount  to  proof  of  the  fact. — Amrito  Lall 
Soae  and  others  v.  Rojonee-kant  Milter  and  another. — Privy  Coun- 
cil   S.  W.  Rep.  Vol.  XXIII,  p.  214. 


Calcutta,  H.  C.  A.—Tlie  Ist  of  September,  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief  Jtistice,  and 
Hon'ble  W.  Ainslie,  Judge. 

Chotat  Lall,  (one  of  the  Defendants^)  Appellant^ 
versus 
Chunnoo  Lall  and  another^  (Plaintififs,)  Respondents. 

Property  inherited  by  a  Hindti  female  from  her  father  does  not,  under  the  Mitdkshani 
law,  descend,  on  her  death,  to  Aer  heirs,  but  reverts  to  the  nearest  heirs  of  her  father. 

Couch^  C.  J. : — The  plaintiffs  in  this  suit  are  the  grandsons  of 
Thakoor  Dass,  who  was  admitted  to  be  a  native  of  the  North- 
western Provinces,  and  had  come  down  to  Calcutta  and  acquired 
the  property  which  is  in  dispute.  He  died  in  Calcutta  in  February 
18G0  intestate,  and  without  having  relinquished  the  law  of  his  birth- 
place. He  left  a  daughter,  Luckhee  Bibee,  who  was  five  years  old 
at  the  time  of  his  death;  and  subsequently  intermarried  with  the 
defendant  Chotay  Lall;  and  died  in  September  1872  without  issue. 
He  also  left  a  brother's  son  named  Inder  Chand;  who  died  in  May 
1871;  intestate,  leaving  the  plaintiffs  his  only  sons  and  heirs.  Mr. 
Justice  Pontifex,  by  whom  the  case  was  heard,  held  that  the  estate 
which  the  daughter  Luckhee  Bibee  took  on  the  death   of  her  father 

*  There  being,  in  this  respect,  no  difference  between  the  Hind6  law  as  current  in 
Bengal  and  that  current  in  the  other  Bchools,  the  above  decision  is  equally  applicable 
to  such  cases  of  any  part  of  India.  Nevertheless  as  the  said  decision  has  been  passed 
in  a  Bengal  case,  so  its  abstract  is  given  here  and  the  miCin  part  of  it  is  reserved  fur  the 
Vyavaaihd  Darpana, 
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^vas  only  a  qualified  one,  and  that  on  her  death  the  plaintiffs,  as  heirs 
of  her  father,  became  entitled  to  the  property  in  dispute.  And 
upon  the  case  beiug  sent  back  by  me  and  Mr.  Justice  Macpherson^ 
before  whom  it  came  in  the  first  instance,  to  try  the  issues  which 
bad  been  raised,  the  first  of  which  was,  was  Thakoor  Dass  a  Jain? 
and  the  second,  if  so,  what  is  the  law  of  succession  applicable  to 
Jains?  The  learned  Judge  found  that  the  case  should  be  decided  ac- 
cording to  the  law  of  the  North- Western  Provinces.  We  have,  there- 
fore, to  determine  whether,  according  to  that  law,  the  decision  of  the 
learned  Judge  is  right. 

The  first  authority  on  the  subject  that  I  am  aware  of  is  in  the 
fourth  volume  of  the  Select  Reports,  p.  330,*  in  which  it  was  held 
that  by  the  Hindu  law  ( it  being  a  case  from  Beliar  )  a  daughter  had 
no  power  to  alienate  by  gift  her  ancestral  property  to  the  detriment  of 
the  other  heirs  of  her  father.  The  reply  of  the  Hindii  Law  Officers 
of  the  Court,  who  were  asked  to  declare,  according  to  the  MithUa 
and  Western  Schools  of  law,  '  whether  Gyan  Koonwur  (the  daughter) 
was  competent  to  bestow  the  estate  in  gift  on  Joya  Koonwur;  and, 
if  not,  who  was  entitled  to  the  estate  on  her  decease/  ( which  is 
the  very  question  in  this  case)  was : ''  When  a  person  dies,  leaving  no 
male  issue,  the  widow  who  succeeds  to  his  estate  has  no  right  to  aUe- 
iiate  any  part  of  it,  except  for  religious  purposes ;  and,  therefore,  the 
daughter,  whose  right  of  inheritance  is  weaker,  that  is,* who  only 
succeeds  on  the  failure  of  the  widow  d  fortiori  can  have  no  such  right 
Now  it  appears  from  the  decree  of  the  Sudder  Dewany  Adawluty 
dated  6th  of  October  1814,  ( this  is  the  part  which  applies  parti- 
cularly to  the  present  case  )  ^  that  the  property  in  question  is  ances- 
tral, and  not  Gyan  Koonwur's  peculiar  property  (  5/ri-ciAu», )  and 
also  it  seems  from  the  deed  of  gift  that  such  gift  was  not  made  for 
religious  purposes.  According,  therefore,  to  the  laws  as  current  both 
in  Mithilah  and  the  West,  the  deed  is  invalid ;  such  being  the  case, 
the  property  will  go,  after  her  death,  to  the  nearest  heir  of  her 
father,  Kehur  Singh,  then  living.  For,  as  in  the  case  of  the  widow, 
the  property  goes,  on  her  decease,  not  to  her  heir,  but  to  the  nearest 
heir  of  her  husband  who  may  be  then  living,  so  the  same  rule  is  to 
be  observed  d  fortiori  as  regards  the  daughter. 

•  Sec  a7it€,  p.  121. 
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The  next  decision  on  the  subject  is  in  the  6th  volume  of  the 
Select  Reports,  p.  301,  in  a  suit  relating  to  the  same  property.  It 
was  held  that  there  being  a  sister's  son's  son  and  a  daughter,  the 
former  succeeded,  and  that  per  capita  and  not  per  stirpes. 

The  Court  in  their  remark  say:  "There  is  no  doubt  that  the 
sister's  son's  sons  were  very  distant  indeed  in  the  order  of  suc- 
cession, and  in  fact  are  not  included  among  the  heirs  by  almost 
the  whole  of  the  Hindti  legal  authorities.  As,  however,  under  no 
circumstances  can  the  (daughter's)  daughter  succeed  to  ancestral  pro- 
perty inherited  by  her  mother,  the  Court  considered,  under  the  Vya- 
vasthds  of  the  pundits,  that  the  plaintiff's  had  the  better  right  to 
the  estate  of  Kehur  Singh  the  common  ancestor  of  the  parties/'* 

We  have  next  a  decision  of  the  Sudder  Court,  reported  in  the 
decisions  of  1862,  at  page  190  ;  where  it  was  held  that  the  estate  of 
a  Hindu  proprietor  having  devolved  on  his  three  daughters  qualified 
to  succeed  him,  they  held  the  property  during  life-time  only,  and 
not  as  their  Stri-dhun ;  that  so  long  as  any  one  of  the  daughters 
survived,  no  daughter's  son  could  inherit ;  and  that  as  no  son  surviv- 
ed when  all  the  three  daughters  died,  the  plaintiff,  as  heir  of  the 
deceased  proprietor,  succeeds  to  the  estate. 

The  decision  in  this  case  appears  to  have  been  founded  upon 
a  passage  in  Sir  William  Macnaghten's  work,  page  23,  where  he 
says :  '^  But  though  the  schools  differ  on  these  points,  they  concur 
in  opinion  as  to  the  manner  in  which  such  property  devolves  on  the 
daughter's  death,  in  default  of  issue  male.  According  to  the  law  as 
received  in  Benares  and  elsewhere,  it  does  not  go,  as  her  Stri-dhun,  to 
her  husband  or  other  heir ;  and  according  to  the  law  of  Bengal  also, 
it  reverts  to  her  father's  heirs." 

The  two  decisions  in  the  North- Western  Provinces,^reported, 
one  in  the  2nd  volume  of  the  Agra  High  Court  Reports,  page  166, 
and  the  other  in  the  1st  volume  of  the  Allahabad  Reports,  page  114, 
— do  not  seem  to  me  to  be  in  point  on  this  question ;  but  in  volume 
3  of  the  Weekly  Reporter,  page  140,  we*  have  a  decision  of  this  Court 
in  the  case  of  a  mother  inheriting  from  her  son.  The  learned 
Judges  held  that,  on  the  death  of  the  mother,  the  property  went  to 

*  This  finding  seems  to  be  incorrect,  as  under  no  circumstance  can  a  sister's  son's 
son  inherit  according  to  Hiudi^  law. 
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the  heirs  of  the  son,  and  they  said  that  the  rule  was  the  same  ia 
the  case  of  a  woman  inheritiog  from  her  father. 

More  recently  there  are  two  decisions  in  this  Court,  one  of  then 
by  Mr.  Justice  Phear  and  Mr.  Justice  Ainslie,  and  another  by  Mr. 
Justice  Phear  and  Mr.  Justice  Morris, — the  first  in  20  W.  B.»  102^^ 
and  the  second  in  22,  W.  B.  54,  in  which  the  same  law  is  laid  down. 

In  the  High  Court  at  Madras  the  same  question,  as  we  have 
before  us,  rose  in  a  case  in  6  Madras  High  Court  Reports,  SlO.f  There 
the  Chief  Justice  and  Mr.  Justice  Holloway  held  that  the  daughters 
of  the  first  defendant,  that  is,  the  person  who  had  inherited  from  her 
father,  (the  suit  being  brought  in  her  life-time  for  a  declaration 
of  title)  were  not  her  rightful  successors  to  the  zemindaree,  and  that 
the  plaintiff,  as  the  eldest  grandson  of  the  istimrar  zemindar,  was 
entitled  to  be,  preferably  to  the  second  defendant,  declared  rever- 
sionary heir  to  the  zemindaree  on  the  death  of  the  first  defendant. 
Sir  CoUey  Scotland,  the  Chief  Justice,  said, — 

*'  With  reference  to  the  second  question  raised  by  the  appellant's 
objection  to  the  declaration  of  the  plaintiff's  right,  whether  the 
zemindary  is  the  StH-dhunum  property  of  the  first  defendant, 
I  need  not  add  anything,  as  my  conclusion  on  the  first  question  is 
obviously  decisive  of  it.  But  I  ought  perhaps  to  say  with 
reference  to  the  arguments  ( contradictory  to  those  on  the  first 
question  )  advanced  on  behalf  of  the  appellants,  that  the  authorities 
do  not,  I  think,  present  any  ground  for  them.  There  are  some  texts 
and  comments  recognizing  as  Stri-dkunum,  paternal  property 
devolving  on  a  daughter,  but  they  appear  to  me  to  relate  only  to  an 
appointed  daughter,  who  was  declared  to  become  by  the  appointment 
the  third  description  of  son.  .  .  •  The  fundamental  principle  of  the 
law  of  succession,  too,  is  adverse  to  the  contention  of  the  appellants, 
for,  if  paternal  property  passing  to  daughter  were  to  become  her  Stri- 
dhunum,  the  succession  would  pass  away  from  those  who  were  the 
nearest  heirs  by  virtue  of  their  capacity  to  offer  oblations  to  the  last 
male  owner." 

Mr.  Justice  Holloway  rested  his  judgments  upon  the  same 
ground.  Towards  the  end  of  it  he  said  :  "  On  the  question  whether 
property  coming  to  woman  by   inheritance  is  Stri-dkunum  or  not. 


•      *  See  ante,  p.  427. 
+  The  fir^t  case  ia  the  followins  Bection.  2-  v. 
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I  do  not  consider  it  of  the  least  consequence  for  the  decision  of 
this  case  to  determine.  By  calling  it  Stri-dhunum,  we  should  not 
be  in  the  least  assisted  to  the  solution  of  the  order  of  its  transmis* 
sion,  for  the  various  sorts  of  Stri-dhunum  are  transmitted  in  very 
various  ways.  I  will  shortly  sum  up  the  grounds  upon  which  I 
come  to  the  conclusion  that  the  decree  of  the  Civil  Judge  ought 
to  be  affirmed.''    The  learned  Judge  then  states  the  grounds  to  be  : 

*'!•  The  principle  of  the  law  is  to  determine  the  descent  by 
the  nearness  or  remoteness  of  connection  with  the  offering ;  there  is 
no  taking  by  or  through  or  by  virtue  of  any  individual ;  the  only  effect 
of  relationship  is  to  connect  with  that  offering ;  the  very  name  Sapinda 
is  the  clearest  etymological  proof  of  the  predominant  notion. 

**  2  That  this  principle  is  the  reason  for  the  daughters  taking 
at  all 

"  3.  The  principle  of  the  law  is  the  only  safe  ground  for  de- 
ducing a  rule  of  descent." 

As  far  as  the  law  in  that  part  of  India  is  the  same  as  in  the 
North-Western  Provinces,  this  is  an  express  authority  upon  the  ques- 
tion before  us. 

On  the  other  hand,  there  are  certain  cases  in  the  High  Court 
at  Bombay  which  were  relied  upon  as  being  opposed  to  the  doctrine 
which  appears  to  have  been  consistently  held  both  by  this  Court 
and  the  High  Court  at  Madras.  One  of  them  is  in  1  Bombay 
High  Court  Reports,  130,  and  is  known  by  the  name  of  Devkuvar- 
bai's  case.  It  appears  to  have  been  there  laid  down  by  the  Supreme 
Court  at  Bombay  that  a  widow  is  entitled  to  the  movable  property 
absolutely,  and  to  the  immovable  property  for  life, — and  subject  to 
the  widow's  interest,  the  movable*  property  descends  to  the  daugh- 
ters absolutely. 

It  appears  from  the  judgment  of  the  Chief  Justice  Sir  Matbew 
Sausse  and  Sir  Joseph  Arnould,  in  Vinayak  Anand-rao  w.  LiLckahmv- 
bai  in  the  same  volume,  page  117,  that  this  decision  was  based  mainly 
on  the  authority  of  MayHJcha — ^an  authority  in  that  part  of  India. 
The  judgment  in  the  latter  case,  which  seems  to  have  been  written 
by  Sir  Mathew  Sausse  to  be  forwarded  to  the  Privy  Council,  con- 
tains this  passage,  page  124 :    *'  In  Devkuvar-bai^s  case,  this  Court 

*  This  should  be  "  immovable,"  see  the  body  of  this  decision. 
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in  1859  held  that  the  widow  of  an  intestate,  childless,  and  separated 
brother  takes  the  movable  property  absolutely,  and  the  immovable 
for  life  only,  with  remainder  to  the  heirs  of  the  intestate.  That  deci- 
sion was  very  much  based  upon  the  principle  of  allowing  the  law 
of  usage  to  control  the  letter  of  that  portion  of  the  written  law  which 
was  in  favor  of  the  widow.  In  the  Mitakshav&  on  inheritance  ( Cha. 
II.  Sec.  I, )  entitled  '  Right  of  the  widow  to  inherit  the  estate  of 
one  who  leaves  no  male  issue,^  the  commentator,  after  declaring  the 
order  of  succession  (  see  para.  2, )  in  words  quoted  from  Tdjnavalkyay 
and  after  discussing  various  interpretations  and  opinions,  states  the 
conclusion  ( para.  39 )  as  follows.  The  learned  Chief  Justice  then 
quotes  the  passage.  He  is  speaking  of  his  own  judgment  in  the 
former  case^  and  says  that  he  based  it  on  the  authority  of  the 
MayiiJcka. 

The  next  case  at  Bombay  is  NavaUram  Atma-ram  v.  Nund-kidior 
Shiv-narayan,  1,  Bombay  High  Court  Reports,  209  (a'nie4i2S). 
There  three  of  the  learned  Judges  of  that  Court  held  that  according 
to  the  Hindti  law  of  inheritance  as  received  in  the  Bombay  Presi- 
dency, immovable  property  inherited  by  a  married  woman  from  her 
father,  whether  or  not  it  be  strictly  entitled  to  the  name  of  Siri^un, 
descends  on  her  death  to  her  own  heirs,  and  not  to  her  father's  des- 
cendants ;  and  that  an  inheritance  descending  on  a  married  woman 
from  her  father  classes  as  Sti^dhun  and  descends  accoixlingly.  It  is 
to  be  remarked  upon  this  decision  that  the  learned  Judges  considered 
the  text  of  Manu  and  the  opinions  of  the  commentators  and  other 
authorities  on  Hind6  Law,  but  they  do  not  appear  to  have  been 
aware  of  (  at  least  they  do  not  notice  )  any  of  the  decisions  of  the 
Courts  on  this  side  of  India  on  the  subject,  and  in  considering  whe- 
ther we  should  treat  this  case  as  an  authority,  this  is  very  materiaL 
We  may  fairly  say  that  a  judgment  of  another  High  Court  in  which 
no  notice  was  taken  of  the  decisions  of  this  Court  upon  the  point 
ought  not  to  receive  the  same  respect  from  us  as  it  would  receive  if 
the  learned  Judges  had  considered  the  decisions  on  this  side  of  India. 
The  next  case  is  in  6  Bombay  High  Court  Reports,  o.  j.,  page 
1,  in  which  Sir  Joseph  Arnould,  who  was  one  of  the  Judges  in 
the  former  case,  sat  alone.^    He  held  that  the  property  acquired  by 

*  To  be  found  among  the  cases  relative  to  BUter*a  auoceaaion.  q.  r. 
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a  married  woman  by  inheritance,  with  the  exception  of  property 
inherited  by  a  widow  from  her  husband,  classes  as  Stri-dkan,  and 
descends  accordingly.  He  appears  to  have  held  this  upon  the 
authority  of  Vinayak  Anand-rav  v.  Litkhsmi-bai,  He  says  :  *'  Mr. 
Marriott's  position  that,  upon  the  estate  vesting  in  Luckshmi,  as 
sister  of  Vithal,  her  son  Ramji  Erishuaji  and  his  son  Mahadeo  Ramji 
thereupon  became  jointly  interested  therein  as  co-partners  with 
Luckshmi,  must,  in  my  opinipn,  be  regarded  as  untenable  t  it  seems 
opposed  to  the  principles  established  in  Hindu  law  regarding  property 
coming  by  inheritance  to  woman,  and  inconsistent  with  the  position 
already  adverted  to  as  established  by  the  case  of  Vinayak  Anand- 
rav  v.  Luckhsmir-bai  that  the  sister  takes  absolutely.'^  But  the 
learned  Judge  proceeds  to  notice  the  decision  of  the  Judicial  Com- 
mittee of  the  Privy  Council  and  the  text  of  Cdtdy%na,  and  allows 
that  in  the  case  of  inheritance  by  a  widow  from  a  husband,  the  rule 
laid  down  in  the  Mitdkshari  does  not  apply.  So  far  he  departs  from 
what  had  been  previously  decided,  and  it  will  be  seen  that  in  this  he 
differs  from  the  judgment,  I  am  about  to  notice,  of  Mr.  Justice  West, 
who  gives  as  his  opinion  that  the  passage  in  the  Mit&kshard  applies 
to  the  case  of  a  widow  inheriting  from  her  husband  just  as  much 
as  to  that  of  a  daughter  inheriting  from  her  father.  The  case  h 
reported  in  8  Bombay  High  Court  Reports,  24f4,  o.  c.  j.,  Vejia 
Hangam  and  another  v.  Lakahuman  and  another. 

Now  the  decision  in  that  case  is  founded  upon  the  MayHldicu 
The  Chief  Justice  says :  "  The  question  of  Hindti  law  arising  from 
these  facts  is  a  difficult  one,  but  looking  (as  I  think  we  are  in  this 
island  bound  to  do)  to  the  Mayukha,  for  the  law  to  regulate  this 
case,  Thama-bai  must  be  regarded  as  the  legal  representative  of 
Yesu-bai  in  respect  of  the  property  in  question  in  this  suit,  and 
not  the  plaintiffs."  And  Mr.  Justice  West  says:  "  We  must  fall 
back  either  on  the  Mayiileha,  which  is  equally  inconsistent  with  a 
current  of  decisions  derived  from  the  analogies  of  the  Bengal  Law^ 
or  else  on  the  Bengal  Law  itself."  But  the  learned  Judge  took 
the  opportunity  of  this  case  coming  before  him  to  discuss  at  con- 
siderable length  and  with  much  ability  the  meaning  of  the  passage 
in  the  Mit&ksharfi,  and  to  comment  upon  the  authorities.  He,  too, 
does  not  appear  to  have  noticed  any  of  the  decisions  on  this  side 
of  India.  He  lays  down  that  the  Mit^kshar^,  includes  in  sh^dhun 
Vol.  II.  M  T 
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all  property  acquired  by  women  by  inheritance, — which  is  contrary, 
as  I  have  already  said,  to  what  had  been  laid  down  by  Sir  Joseph 
Arnould  in  the  case  in  6  Bombay  High  Court  Reports,  and  contrary 
also  to  the  decision  of  the  Privy  Council  in  Bhugwan  Deen  Doobey 
V.  Myna-bai,  11  Moore's  Indian  Appeals,  p.  487.* 

Certainly,  when  we  have  the  various  decisions  of  the  Sudder 
Court  here  upon  the  law  which  is  applicable  in  this  suit  and  the 
decision  of  the  High  Court  at  Madras  upon  a  similar  law,  in  which 
no  substantial  difference  can  be  pointed  out  with  reference  to  this 
question,  we  ought  not  to  unsettle  the  law  which  appears  to  have 
been  received  on  this  side  of  India  for  the  last  fifty  years,  on  account 
of  the  opinion  of  a  Judge  of  the  High  Court  at  Bombay,  however 
learned  he  may  be.  Tlie  consequences  at  the  present  time  would 
be  most  serious.  Courts  ought,  always,  to  bear  in  mind  that  it  is 
no  light  matter  to  reverse  a  series  of  decisions  whic\i  must  have 
been  acted  upon  for  many  years,  and  have  been  regarded  as  declar- 
ing what  was  the  law. 

It  appears  to  me  that  the  conclusion  which  Mr.  Justice  Pontifex 
arrived  at  in  this  case  is  the  right  one,  and  that  his  decision  ought 
to  be  affirmed.— S.  W.  R.  VoL  XXII,  pp.  496  and  503—506. 

Held  that  a  daughter  can  claim  a  declaration  of  her  rights  in 
paternal  estates  during  the  life-time  of  her  mother. — Jeeioan  Ram 
v.  Mu88ummat  Roonta. — ^Agra  Rep.  Vol.  I,  a.  c.  page  240. 

A  daughter  without  issue  is  not  entitled,  during  the  life-time 
of  the  widow,  to  sue  for  the  recovery  of  a  debt  due  to  the  estate 
of  her  deceased  father,  nor  is  she  entitled  to  a  declaratory  decree.— 
LuIcJchee  Narain  Ghose,  guardian  and  manager  of  his  minor  wife 
Koosoom  Kaminee  Dassy,  pauper,  v.  Sree-nath  Koondoo  and  others, 
— S.  W.  Rep.  XXIV,  p.  226. 

Suit  by  a  Hind&  daughter,  for  herself  and  as  guardian  of  her 
minor  son,  to  recover  possession  of  her  deceased  father's  separate 
estate.  The  legal  representatives  of  the  estate  were,  first,  the  de- 
ceased's widow,  and  after  her  the  plaintiff  and  her  son.  The  widow 
not  only  failed  to  occupy  and  manage  the  estate,  but  in  collusion  with 

•  9  W.  R.,  P.  C,  28  i^-anU,  p.  278. 
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tbe  other  defeDdants  claiming  under  a  hostile  title,  abandoned  her 
ng}its,  alleging  that  her  husband  was  not  separate,  but  a  member 
of  a  joint  famiry,  and  left  the  hostile  holders  undisturbed.  To 
preserve  the  separate  estate  from  becoming  extinguished  by  the 
operation  of  the  law  of  limitatioQ  it  was  'necessaiy  to  remove  the 
adverse  occupants  and  to  place  the  estate  in  the  possession  of  some 
person  to  be  appointed  to  represent  it ;  and  as  the  widow  (the  legal 
jrepresentative)  never  was  in  poAsession  and  did  not  ask  for  it,  but 
repudiated  all  claim  to  it,  it  was  held  that  no  one  had  a  better  right 
to  the  possession  than  the  plaintiff,  and  possession  was  accordingly 
decreed  to  her  as  manager  during  the  widow's  life-time. — Ounnesh 
Dutt  V.  Muammmat  Muttu  Kooer.S.  W.  R.  Vol.  XVII,  c.  r.  p.  11, 

Privy  Council.— TAc  27th,  28tk,  29th  and  SOth  of  April, 
30th  of  May  and  Ut  of  June  1863. 

Eatatama  Nachisb,  Appellant, 

And 

S41MXJT  Rajah  Mootqo  Vijoya  Raqu-nadha  Bodha  Gooboo  Sawmt 

Paria  Odata  Tavbr. 

Tfie  zemindary  of  Shiva-guyigq,  in  Madras  is  in  the  nature  of  a 
principality^  impartible,  and  capable  of  enjoyment  by  only  one  mem- 
ber of  the  family  at  a  tin^e. 

By  the  law  of  inheritance  prevailing  in  Madras,  and  through, 
out  the  Southern  parts  ^  of  India,  separately  acquired  estate  descends 
to  a  widow^  in  default  of  male  issue  of  th^  deceased  husband. 

In  a  Ignited  ^ind6  family  where  there  is  ancestral  property^ 
and  one  of  the  members  of  the  family  acquires  separate  estate^  on 
the  death  of  that  n^en^ber  such  separate  acquired  estate  does  not 
fall  in  to  the  common  stock,  but  descends  to  the  male  issue^  if  any, 
of  the  acquirer,  or  in  default,  to  his  daughters. 

Where  property  belonging  in  oommon  to  a  united  Hindd  family 
has  been  divided,  the  sbare  of  a  deceased  member  of  the  family  goes 
in  the  general  course  of  descent  to  separate  acquired  property ;  but 
if  there  iff  a  co-parcenership  between  the  different  members  of  the 
united  family,  survivorship  follows. 

Upon  tha  principle  of  survivorship,  the  right  of  the  co-partners 
|4  tl^e  Y;ndivided  estate  overrides  the  widow's  succession }  but  wi& 
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respect  to  self-acquired  property  of  a  member  of  the  united  family, 
the  other  members  of  the  family  have  neither  community  of  interest 
nor  unity  of  possession^  therefore,  the  foundation  of  the  right  to  take 
by  survivorship  fails. 

A  decree  in  a  suit  by  A,  agvdnst  B,  claiming,  as  widow,  to  suc- 
ceed to  her  husband's  estate,  in  preference  to  B,  his  nephew,  on  the 
ground  of  the  family  being  divided,  held  not  to  operate  as  res 
jvdioaia,  or  capable  of  being  pleaded  in  bar  to  a  suit  by  C,  a 
daughter,  claiming  to  succeed  to  her  father's  estate,  on  A's  death, 
on  the  ground  that  the  property  was  self-acquired  by  her  father.* 
Moore's  India  Appeals,  Vol.  IX,  page  5S9. 


Admitted  Legral  Opi2iion8« 

A  daughter  cannot  claim  succession  while  her  mother  lives. 
Unless  the  mother  do  some  act  tending  to  defeat  her  right? '>*^*^^'  ^"^ 

ICanied  daughtdrs  succeed  to  equal  poitioiii  of  an  estate  which  had  deTol?ed  on  their 
mother  at  the  death  of  their  father  by  reason  of  there  being  no  male  issue. 

22.  If  a  person,  being  destitute  of  male  issue,  and  living  apart 
from  his  brothers,  die,  leaving  two  daughters  and  a  widow ;  in  the 
first  instance,  the  widow  succeeds,  and  on  her  death  the  daughters 
are  equally  entitled  to  the  inheritance  ;  consequently,  while  the 
proprietor's  two  daughters  are  living,  the  widow  cannot  give  her 
husband's  whole  immovable  property  to  her  second  daughter's  hus- 
band without  the  sanction  of  her  eldest  daughter,  but  she  might 
have  made  a  donation  of  the  movable  property.  The  gift  of  the 
immovable  estate  made  by  the  widow  is  illegal  On  her  death, 
her  two  daughters  will  equally  share  their  paternal  landed  estate. 
This  opinion  is  conformable  to  the  Mitdkshard  and  Vyavak&ra 
May^kha. 

*  The  purport  of  the  above  decision  is  thus  explained  by  the  Lords  ol  the  PHry 
Council  m  their  judgment  passed  in  the  case  of  Rajah  Suraneny  Venkata  Go^ala 
Nnrsimha  Row  Bahadur  vemu  Rajah  Suraneny  Lakshmi  Venkama  Row.  ^The  Shiva- 
gunga  case  was  this— 'the  family  was  shown  to  be  undivided,  but  the  impartible 
aemindary  was  shown  conclusively  to  have  been  the  separate  aoquiBltion  ol  the  penon 
whose  sueeesnon  was  tiie  subject  of  dispute.  The  ruling  of  this  Court  was  that  in 
that  case  the  aemindary  should  follow  the  course  of  succession  as  to  separate  property 
although  the  family  was  undivided ;  but  if  that  lemindary  had  been  shewn  to  hkwt  been 
an  ancestral  zemindary  as  in  this<»se,  the  judgment  of  the  Board  would  no  doubt  have 
been  the  other  way? "— Satherland*«  Weekly  Reporter,  ToL  XIL  p-'C.  p.  40.  (See 
the  Book  en  PartitionO 
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Ydjnyawalkya : — **  The  wife  and  the  daughters/'*  &c 

Virhai  Vishnu: — **The  wealth  of  him  who  leaves  no  male 
issue,  goes  to  his  wife ;  on  failure  of  her,  it  devolves  on  daughters." 

Kdtyayana : — "  Let  the  widow  succeed  to  her  husband's  wealth, 
provided  she  be  chaste ;  and^  in  default  of  her,  the  daughter  in- 
herits/' 

Vrihasjxxti : — "  Let  the  wife  of  a  deceased  man,  who  left  no 
male  issue,  take  his  share.  The  wife  is  pronounced  successor  to  the 
wealth  of  her  husband ;  and  in  her  default,  the  daughter.  As  a 
SOD,  so  does  a  daughter  of  a  man,  proceed  from  his  several  limbs. 
How  then  should  any  other  person  take  her  father's  wealth  ?^ 

"  The  daughters  share  the  residue  of  their  mother^s  property, 
after  payment  of  her  debts."t 

**  By  favor  of  the  father,  clothes  and  ornaments  are  used,  but 
immovable  property  may  not  be  consumed,  even  with  the  father's 
indulgence." 

"  The  father  is  master  of  the  gems,  pearls,  and  corals^  and  of 
all  ( other  movable  property : )  but  neither  the  father  nor  the  grand- 
father is  so  of  the  whole  immovable  estate.'' 

^  Though  immovables  or  bipeds  have  been  acquired  by  a  man 
himself,  a  gift  or  sale  of  them  should  not  be  made  without  conven- 
ing all  the  sons." 

"  They  who  are  bom,  and  they  who  are  yet  unbegotten,  and 
they  who  are  still  in  the  womb^  require  the  means  of  support :  no 
gift  or  sale  should  therefore  be  made/' 

Bareilly  CauH  of  Appeal,  May  Ibih,  1820.— Macn.  H.  L. 
Vol.  II,  Chap.  I,  Sec.  iii,  Case  2. 

A  mftiden  excludes  aU  married  daogliters. 

Q.  A  landed  proprietor  dies,  leaving  two  married  daughters,  and 
one  unmarried.  Of  the  two  married  daughters,  one  files  a  plaint  in  a 
Court  of  Justice,  claiming  a  third  of  the  estate  left  by  her  father. 
Iq  this  case,  who  is  entitled  to  the  succession  ?  Can  a  married 
daughter  sue  for  partition,  where  there  is  a  maiden  daughter  living  ? 


DdyaMAga,  page  l(M);--HitiaL8hard  pa^e  321. 
t  Y^nywKdkya.     Ste  MU.  p.  266. 
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i2.  Of  the  daughters,  the  maiden  one  is,  in  the  first  place, 
Iieir  to  the  paternal  property,  by  reason  of  her  offering  the  funeral 
oblations  to  the  deceased  father,  to  the  entire  exclusion  of  all  the 
others. 

Authorities. 

The  text  of  Manu,  laid  do^n  in  the  Svddhi4attwa  and  ^ther 
law  books :  *'  The  maiden  daughter  of  a  person  who  dies  leaving 
no  male  issue,  offers  the  funeral  cake  to  his  manes."* 

Accordingly,  where  there  are  married  and  unmarried  daughters^ 
the  maiden  exclude  the  married  daughters  from  the  inheritance. 
To  this  effect  the  Ddyorbhdga  cites  the  text  of  Pardsara : — ^"Let  a 
maiden  daughter  take  the  heritage  of  one  who  dies  leaving  no  male 
issue ;  or,  if  there  be  no  such  daughter,  a  married  one  shall  inheriL" 
Manu: — ''His  own  maiden  daughter,  born  in  holy  wedlock,  shall^ 
like  a  son,   take  the  inheritance  of  him   who  dies  without  male 

issue.^t 

The  claim,  therefore,  of  the  married  daughter  is  inadmissible. 

City  of  Dacca,  8th  January,  1817. — Macn.  H.  L.  Vol  II, 
Chap.  I,  Sec.  Ill,  Case  1. 


There  being  a  aon  and  daughter  by  different  mothers,  and  the  son  being  insane  aod 
dumb,  the  daughter  is  alone  entitled  to  the  succession. 

Q.  A  person  died,  leaving  a  son  and  a  daughter  by  different 
wives.  The  son  is  insane  and  dumb,  and  there  is  no  hope  of  his 
recovery.  In  this  case,  is  the  daughter  alone  entitled  to  succeed  to 
her  father's  property,  or  does  it  devolve  on  his  maternal  grandfather, 
subject  to  the  condition  of  his  maintaining  the  son  ? 

R.  Under  the  circumstances  stated,  in  default  of  his  widow,  the 
daughter  of  the  deceased  is  alone  entitled  to  the  succession,  to  the 
exclusion  of  the  son.  The  son's  maternal  grandfather  has  no  legal 
claim  to  any  share  of  the  property,  subject  to  the  condition  stated, 
but  the  son  must  be  supplied  with  the  necessaries  of  life  by  his  half 
sister. 

*  This  is  not  a  text  of  Manu,  but  of  RhUhya-mingdi. 
t  This  is  not  a  text  of  Manu  but  of  Dcvala, 
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Authorities; 

Manu : — "  Impotent  persons  and  outcasts,  persons  born  blind 
and  deaf,  madmen,  idiots,  the  dumb,  and  those  who  have  lost  a 
sense  or  a  limb,  are  excluded  from  a  share  of  the  heritage/' 

Devala : — "  On  the  death  of  a  father  or  other  owner  of  property, 
neither  an  impotent  man,  nor  a  person  afflicted  with  elephantiasis, 
nor  a  madman,  nor  an  idiot,  nor  one  born  blind,  nor  one  degraded 
for  sin,  nor  the  issue  of  a  degraded  man,  nor  a  hypocrite  or  im- 
poster,  shall  take  any  share  of  his  heritage.  For  such  men,  except 
those  degraded,  let  food  and  clothes  be  provided.'^ 

Zillah  Burdwan,  July  2bth,  1822.— Macn.  H.  L.  Vol.  II, 
Chap.  I,  Sec.  iii.  Case  3. 

An  unchaste  daughter  ia  excluded  from  the  inheritaaoe  and  the  property  wiU  escheat^ 
il  there  be  no  other  heir. 

Q.  1.  Can  a  daughter  who  lives  in  a  state  of  prostitution  take 
her  parents'  property,  by  right  of  inheritance? 

R,  1.  A  daughter  who  has  given  herself  up  to  prostitution, 
or  one  who  is  unchaste,  is  wholly  incompetent  to  inherit  the  pro- 
perty left  by  her  parents. 

Q.  2.  Supposing  that  there  be  no  other  legal  representative 
of  her  parents  than  the  unchaste  daughter,  in  this  case,  does  the  law 
admit  her  as  an  heir ;  if  not,  on  whom  will  the  property  devolve  ? 

jR.  2.  She  is  not  entitled  to  inherit  her  parents'  property, 
even  though  Hhere  be  no  person  to  claim  the  inheritance.  The 
person  who  is  next  in  order  of  succession,  if  there  be  any  such, 
shall  inherit  from  her  parents ;  and  in  default  of  such  heir,  (the 
parents  not  being  of  the  Brahminical  class,)  their  property  will 
escheat  to  the  king.* 

Zillah  2^Pergunna1i8,  February  28th  1810.— Macn.  H.  L. 
Vol  II,  Chap.  IV,  case  5. 

*  It  wiU  be  seen  from  the  above  specimens,  that  questions  co.nnected  with  loss  of 
caste,  and  consequent  privation  of  the  right  of  inheritance,  are  not  by  any  means  fre- 
quently litigated.  I  do  not  recollect  having  met  with  any  others.  Were  these  disqua- 
lifying provisions  indeed  rigidly  enforced,  it  may  be  apprehended  that  but  very  few 
individuals  would  be  found  competent  to  inherit  property,  as  there  is  hardly  an  offence 
in  jurisprudence,  or  a  disease  in  nosology,  that  may  not  be  comprehended  in  some  oue 
or  other  of  the  clasaeB.— Note  by  Sir  W.  Macnaghten. 
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SECTION    III. 

RELATIVE  TO  THE  SUCCESSION  OF  DAUGHTER'S  SON. 


Madras  H.  C.—The  27th  of  October  1871. 

Srimuttu  Muttu  Vizia  Ragunada  Rani  Kolundapuri  Na- 

CHiAR,  alias  Kattama  Nachiar,  Zamindarni  of 

Shiya-gunga  and  four  others^  appellants^ 

versus 

Dara-singa  Tevar  alias  Valaba  Tevar,  Respondent 

The  plaintiff,  as  the  eldest  surviving  male  representative  of  the  Itiunrar  Zemindar  of 
Shiva-gunga^  sued  for  a  declaratory  decree  establishing  his  right  to  succeed  to  the 
semindary  upon  the  death  of  the  first  defendant ;  and  for  maintenance. 

ffdd  that  the  plaintiff  had  a  right  to  institutefthe  suit.  The  daughters  of'  the  first 
defendant  were  not  her  rightful  successors  to  the  semindaiy,  and  that  the  phintiff, 
as  the  eldest  grandson  of  the  Utimrar  Zemindar,  was  entitled  to  be,  preferably  to 
the  2nd  defendant^  declared  reversionary  heir  to  the  lemindary  on  the  death  of  tiw 
first  defendant. 

According  to  Hindd  law  when  the  sons  of  daughters  succeed  to  the  property  of  their 
grandfather,  they  take  by  direct  right  of  succession,  as  being  his  nearest  heirs,  like 
the  tapindcu  of  a  man  succeeding  to  his  property  on  the  death  of  his  widow,  but  per 
capita. 

Unmarried  or  mairied  daughters,  on  whom  as  a  class  paternal  property  devolves,  take 
a  joint  life-interest  with  rights  of  survivorship.  The  estate  of  inheritance  passee  from 
their  father  to  the  sons  of  all  the  daughters  as  lus  nearest  heirs  ;  and  on  the  death 
of  the  last  surviving  daughter  the  ( daughter*s )  sons  take  the  property  equally. 

The  plaintiff  as  the  eldest  surviving  male  representative  of 
the  IsHmrdr  zemindar  of  Shiva-gunga,  sought  for  a  declaratory 
decree  establishing  his  right  to  succeed  to  the  said  zemindarj  as 
next  upon  the  death  of  the  first  defendant,  and  adjudging  her  to  pay 
him  Rs.  60^000  per  annum  for  maintenance,  and  further  declaring 
his  right  to  immediate  possession  of  certain  apartments  in  the  palace 
of  the  zemindary,  which  belong  to  his  maternal  grandfather  and 
mother,  and  in  which  they  resided  during  their  life-time. 

The  plaint  alleged  that  the  first  defendant  was  put  into  posses- 
sion of  the  said  zemindary  by  virtue  of  the  decree*  of  Her  Majesty 
in  Council,  bearing  date  the  30th  of  November  1863,  as  the  sole 

*  In  Kattama  Nanekear  versus  the  Rajah  of  Shiva-ffunga.    See  Sutherland's  Privy 
Council  Judgments,  page  520. 
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silrviviDg  daughter  of  Gauri  Vallava  Tevar,  otherwise  called  the 
tatiniTwr  zemindar;  that  the  3rd,  4th  and  5th  defendants  (daughters 
of  the  Ist  defendant )  were  childless  widows,  and  ( her  son )  the 
2Qd  defendanti  a  minor  of  the  age  of  13  years ;  that  the  zetnindary 
was  impartible^  and  capable  of  enjoyment  by  only  one  member  of 
the  family  at  a  time,  and  that  the  plaintiff,  as  the  eldest  surviving 
grandsoA  of  the  zemindar  had  a  vested  right  to  it,  and  was  entitled 
to  the  sudcession  upon  the  death  of  the  first  defendant,  according 
to  Hind6  law,  and  customs  which  govern  the  succession  of  princi- 
palities or  the  said  principality ;  and  that  the  Ist,  2nd,  3rd,  4th  and 
6th  defendants  and  others  had  combined  to  defraud  the  plaintiff  in 
respect  of  his  right  to  the  zemindary,  &c. 

The  Civil  ^tudge  passed  the  following  decree : — 
My  decree  is,  that  as  between   plaintiff  and  second   defendant 
(gtandsons  of  the  first  defendant's  father,)  plaintiff   be  declared 
Mxt  in  sttcoessbn  to  the  Shiva-gunga  zemindary  and  that  plaintiff's 
daim  to  maintenance  and  apartments  be  dismissed. 

The  1st,  8nd,  3rd,  4th,   and   6th  defendants  appealed  to  the 
fiigh  Court 

The  Court  delivered  the  following  Judgments : — 
Scotland,  C.  J. — The  grounds  of  appeal  relied  upon  are — ^That 
the  plaintiff  could  not  maintain  the  suit  for  declaration  of  his  rights 
to  be  the  next  successor.  But  if  the  suit  was  maintainable,  the 
decree  ought  to  have  declared  either  that  the  first  defendant's  son 
( 2nd  defendant )  had  the  preferable  right,  or  that  the  zemindary 
was  Btrirdhun  property  of  the  first  defendant,  and  her  daughters 
(3rd,  4th  and  5th  defendants),  therefore  were  her  rightful  sue* 
oeesors. 

There  is  happily  no  dispute  as  to  the  important  facts  of  the 
case.  Dara-'Singa  Tevar,  the  plaintiff,  is  the  eldest  surviving  son 
of  Yella  Nachiar  the  only  daughter  of  the  latimrar  aiemindar  by  his 
senior  wife«  The  first  defendant,  the  zemindarni,  is  the  youngest  of 
his  two  daughters  by  his  third  wife.  He  had  also  a  daughter  by  his 
2nd  wife  and  another  by  his  6th  wife.  When  the  first  defendant, 
obtained  possession  of  the  zemindary  under  the  order^  of  Her 
Majesty  in  Council  establishing  the  right  of  tlie  daughters  of  the 

*  See  the  judgment  of  the  Privy  Cou&eil  in  £attam»  Nachiar  v,  Bajah  of  Shivaganga, 
Moor.  Ind.  App.  Vol.  IZ,  p.  689. 

Vol.  II.  «.  , 
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lAvaivav  zemindar  to  succeed  to  the  zemiodary  on  the  death  of  hxa 
surviving  widow  Angamuta  Nachiar^  she  was  the  only  survivor  of 
the  Istimrar-dar's  five  daughters. 

Before  Angamuttu's  death  the  first  defeudaut  was  twice  mar- 
ried, and  it  is  admitted  on  both  sides  that  the  marriages  were  pro- 
per by  the  custom  of  the  Maravar  castOj  to  which  the  family  be- 
longed, and  were  both  valid.  The  3rd  defendant  is  the  only  child 
by  her  first  husband,  and  the  Sad,  4th  and  5th  defendants  are  her 
son  and  daughters  by  her  2nd  husband.  Both  her  husbands  are 
dead. 

I  am  of  opinion  that  the  first  ground  of  objection  cannot  b& 
supported.  It  has  been  decided  by  this  Court  that  the  rule  of  the 
equity  Courts  in  England  is  not  applicable  to  declaratory  suits  here, 
and  it  is  now  settled  that  a  suit  praying  nothing  more  than  a  decla- 
ration of  title  is  maintainable  under  the  15th  Section  of  the  Code 
of  Civil  Procedure  although  no  consequential  relief  be  grantable 
upon  the  declaration,  if  a  ground  for  seeking  the  protection  of  such 
a  suit  is  shown  to  exist* 

Then  as  to  the  substantial  objection  to  the  declaration  made 
by  the  decree ;  the  question  to  be  considered  is^  whether,  when 
paternal  property  descends  to  the  survivors  or  survivor  of  several 
daughters,  the  sons  of  all  the  daughters,  or  only  the  son  or  sons  of 
the  daughter  or  daughters  in  whom  the  property  vested^  are^  or  is, 
entitled  to  succeed  as  the  heir  or  heirs  of  their  grandfiither. 

I  think  it  is  clear,  that  as  respects  the  reason  upon  which  tbe 
law  rests,  the  argument  on  behalf  of  the  appellant  is  supported  by 
the  weight  of  the  authoritative  texts  and  commentaries  of  the 
Benares  and  Bengal  schools ;  although  the  schools  differ,  perhaps  as 
to  the  extention  of  the  reason  to  the  barren,  and  sonless,  widows. 
See  Smriti'Chandrikd  (Krishna  Swamy's  translation)  Chap.  XI, 
Sect  2,  SI.  10 ;  Ddya-krama-Sangraha,  Chap.  I,  Sect  3,  Diya-hhaga, 
Chap.  II,  Sect.  2;  1.  Stra.  H.  L.  138.  In  Chap.  II,  Sect  2,  of  the 
Mit&kshar&,  which  treats  of  tbe  right  of  daughters  to  inherit^  this 
reason  is  not  explicitly  declared,  but  it  is,  I  think,  implied. 

Consistently  with  this  reason  tbe  same  authorities  estaUish, 
I  think,  that  when  the  sons  of  daughters  succeed  to  the  property 
of  their  grandfather,  they  take  by  direct  right  of  succession  as  being 
his  nearest  heirs,  like  the  sapindoB  of  a  man  succeeding  to  his 
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property  on  the  deatk  of  his  widow,  but  per  capUa.  The  rule  of 
flttccession  exists  as  laid  in  the  Diya-bhdffa,  **  a  fortiori  in  the  case 
of  the  daughter  and  grandson  whose  pretentions  are  inferior  to  the 
wifeV  ( See  the  Madhaviya  commentary  by  Mr.  Burnell^  p.  26  ) : 
and  it  rests  upon  the  great  principle  of  the  entire  Hind6  Law 
of  succession  to  property,  that  nearness  in  regard  to  the  attributed 
capadty  and  sacred  duty  to  confer  spiritual  benefits  by  the  offering 
of  funeral  oblations,  either  immediately  or  mediately^  confers  the 
right  to  inherit  temporal  wealth.  Now  it  is  beyond  question  that 
all  sons  of  daughters  are  accounted  to  possess  the  virtue  to  confer 
fiuch  benefits  with  like  efficacy*  The  general  ordinance  declared  is, 
that  in  regard  to  the  obsequies  of  ancestorsj  daughter's  sons  are 
considered  as  son's  sons.  ( MitiUsshariC  Chap.  II,  Sect.  3,  SL  6 ; 
SmrUirChandricd  Chap.  II,  Sect  %  SL  10);  the  Madhaviya  Com- 
mentary,  SL  37.  In  principle  then,  the  law  does  not  admit  of  the  suc- 
cession of  some  of  the  sons  of  daughters  to  the  exclusion  of  the  others. 

The  rule  laid  down  in  the  Ddya-bhdga  Chap.  XI,  Sect  2,  SI. 
80,*  and  the  Ddyorkrama-Sangraka  Chap.  I,  Sect  3,  SI.  3,  that  mar- 
ried sisters  succeed  after  the  paternal  property  had  been  vested  in 
a  maiden  daughter,  only  on  her  death  without  issue,  appears  to  be 
the  single  rule  which  favors  the  exclusive  succession  of  the  sons  of 
a  daughter  in  whom  the  paternal  property  actually  vests.  Mr. 
Macnaghten  in  his ''Principled  o/jETiTuJu  late;,*' states  as  a  settled 
distinction  between  succession  of  maiden  and  married  daughters 
according  to  the  law  of  Bengal,  that  if  the  former  marry  and  die, 
leaving  sons  and  sisters  or  sister's  sons,  her  sons  alone  take  to  the 
exclusion  of  the  sisters  and  their  sons."^  But  he  adds  ''  this  distinc- 
tion does  not  seem  to  prevail  anywhere  but  in  Bengal.''  At  present 
I  have  a  strong  impression  that  the  Hindd  law  governing  here  does 
not  recognize  such  distinction. 

In  effect,  as  it  seems  to  me,  that  the  heritage  is  unobstructed 
when  there  is  male  issue  of  any  daughter^  because  the  rights  of 
such  issue  exist  simultaneously  with  the  interest  of  the  daughters. 
There  is  no  allusion  to  a  preferential  right  of  the  sons  of  any  one 
daughter^  and  nothing  expressed  is  inconsistent  with  the  sons  of 
several  daughters  sharing  the  inheritance. 

*  But  See  VynmUhA  Jkirjpwa  ( 2nd.  Ed. )  pp.  170, 171, 10^,  10^3. 
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For  these  reaBons  I  am  of  opinion^  thiit  uniiiarried  or  ini|nie4 
daughters,  oa  whom  as  ^  class  paternal  property  ddvoiyes,  tike 
a  life-interest  with  rights  of  survivorship^ — that  the  estate  of  io- 
JieritsMice  passes  from  their  father  to  the  sons  of  all  the  daughter 
as  his  nearest  heirs ;  and  that  on  the  death  of  the  last  survinng 
daughter,  the  sons  (of  daughters)  ta^c  tb^  property  equally; and 
consequently,  that  the  plaintiff  being  the  eldest  suryiving  graadsoa 
of  the  letimrar  zemindar^  is  the  heir,  having  right  to  succeed  to 
the  property  in  dispute  on  the  death  of  the  zemindarni,  the  finj; 
defendant. 

With  respect  to  thie  second  qqe^tion  raised  by  the  appellants' 

objections  to  the  declaration   of  the  plaintiff^a  right,  whether  the 

Eomindari  is  the  stri-dhunum  property  of  the  first  defendant,  { 

need  not  add  any  thing,  as  my  conclusion  of  the  first  c^ueatioa  i^ 

'  obviously  decisive  of  it.    But  I  ought  perhaps  to  say  with  reference 

•  to  the  arguments  advanced  on  behalf  of  the  appellants  thi^t  tbe 

authorities  do  not,  I  think,  present  any  ground  for  them.    There 

.^e  some  texts  and  comments  recognising  as  stri^dhunum  paternal 

property   devolving   on  a  daughter,  but  they    i^ppe^T  to  ipe  to 

relate  only  to  an  appointed  daughter  who  was  declared  to  become 

by  the  appointment  the  third  description  of  son,  Mit&kshac^  Ciiap  I* 

Sect  11,  SI.  13,  and  Chap.  II,  Sect.  2,  SL  h,  Ddya-hUga,  Chap.  II, 

Sect.  2,  SI.  10,  16 — and  they  are  of  no  force  now,  the  appointoie&l 

of  a  daughter,  having  become  obsolete,  as  to  other  daughteia. 

I  can  find  no  recognition  of  a  similar  kind,  and  il  is  expressly 
declared  in  the  same  section  of  the  Daya-hhdga  SL  SO,  and  in  the 
Daya-Jcrama'Sangraha,  Chap.  I,  Sect.  3,  that  paternal  property  doc3 
not  become  their  stH-dhunum,  and  in  the  passages  cited  from  the 
Vir-mitrodoya  the  contrary  position  lis  refuted. 

The  fundamental  principle  of  the  law  of  succession^  too,  13 
adverse  to  the  contention  of  the  appellants,  for  if  the  paternal 
property  passing  to  a  daughter  were  to  become  her  stri-dhwrnvi^ 
the  succession  would  pass  away  from  those  who  were  the  i^earest 
heirs  by  virtue  of  their  capacity  to  offer  oblations  to  the  last  tx^^ 
owner. 

On  these  grounds  I  am  of  opinion  that  the  decree  of  U^e  CiWl 
Court  is  right  md  should  be  affirmed,  but  without  costs. 
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Mr.  Justice  ]B[olIoway  ipested  his  judgment  upon  the  same 
gce^nnd.    Tow<ardB  the  end  of  it  he  said  : — 

**  On  the  qn^estion  whether  property  coming  to  i^  woman  by 
ixiheritance  is  stri^hunum  or  pot^  I  do  not  consider  it  of  the  least 
consequence  for  the  decision  of  this  case  to  determine.  By  calling 
it  stri-dfiunuvif  we  should  not  be  in  the  least  assisted  to  the  solu- 
tion of  the  order  of  its  transmission,  for  the  various  sorts  of  stri- 
dhtmura  axe  transmitted  in  various  ways.  I  will  shortly  sum  up 
the  grounds  upon  which  I  come  to  the  conclusion  that  the  decree  of 
tho  Civil  Judge  ought  to  be  afiSrmed." 

The  learned  Judge  then  states  the  grounds  to  be  : — 

''  Ix  The  principle  of  the  law  is  to  determine  the  descent  by 
the  nearness  or  remoteness  of  connection  with  the  offering ;  there 
is  no  taking  by  or  througli  or  by  virtue  of  any  individual ;  the  only 
e^ect  of  relationship  is  to  connect  with  that  offering ;  the  very  name 
isapinda  is  the  devest  etymological  proof  of  the  predominant 
liotion." 

' ''  2.    That  this  principle  is  the  reason  for  the  daughters  taking 
fil  alL" 

"  8.  That  peither  in  this,  nor  in  any  other  case,  has  what  is 
/called  vesting  the  slightest  influence  ;  the  very  notion  of  heritable 
Iblood  is,  as  applied  to  Hindt^  Law,  meaningless." 

"  4.  The  principle  of  the  law  is  the  only  safe  ground  for  de- 
ducing a  rule  of  descent." 

Mad.  H.  C.  Rep.  Vol.  VI,  p.  310. 

TJnder  the  Hindt^  law,  where  property  is  proved  to  be  a  sepa- 
rate and  divided  property,  the  daughters  and  daughter's  son  are  the 
legal  heirs  entitled  to  it»  and  not  more  remote  relations  to  the  de- 
ceased.—fumj/ar  Singh  and  others  v.  Muaaum/mat  Hunsee  and 
Dthera— Agra  Rep.  Vol.  II,  A.  C.  p.  166. 

Af|;er  daughters  are  exhausted,  daughter's  sons  succeed,  but 
pot  till  then. — Scutri  ^mmdyan  v.  F^n^maL-*- Mad.  S.  R  for 
31861,  p.  137. 

The  sons  of  a  daughter  cannot  succeed  to  the  estate  of  their 
paternal  grandfather  till  after  the  death  of  their  mother.  They 
lire  entitled  to    sue  for  their  rights  within  twelve  years  of  the 
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death  of  tbeir  mother,  and  to  require  the  period  of  their  minority 
to  be  taken  into  consideration  according  to  Section  11  of  Act  XIY 
of  1869.— KtmmuL  Sha  Bmnik  v.  Ramjee  Ska  Bennifc.— S,  W-  B. 
Vol.  II,  p.  277. 

(  According  to  the  Mahratta  School : ) 

Qrandsons  (sons  of  a  daughter)  were  decided  under  a  Vyor 
vasOid  not  to  succeed  to  the  property  of  their  maternal  grandfather 
during  the  life  of  a  daughter-in-law  (  widow  of  a  son,)  he  having  no 
other  heirs.— JfflAa  Lukamee  ▼.  the  grandsons  of  Kripa-skookvl'^ 
Borr.  Rep.  VoL  II,  p.  510,    (MorL  Dig.  Vol  I,  p.  306.) 


SUBJA  EUMABi,  and  others,  Appellants, 

veraua 

OUNDHABP  Singh  and  others,   Respondents. 


Madhu-sudan  Singh,  Appellant, 

versus 

The  same.  Respondents. 

The  author  of  the  Vwcdda  ChintdmuU,  a  UithJla  work,  has  omitted  the  daughter's  soil 
from  the  aeriea  of  hein  ;*  but  according  to  the  other  authmitieB^  induding  the 
Mithila  legal  writers,  the  right  of  the  daughter's  son  next  to  the  daughter  is  desir- 
ed. The  Sudder  Dewanny  Adawlut  adjudge  that  the  daughtei's  son  is  hetr,  dis- 
regarding his  omission  in  the  said  work,  and  thus  ruling  that  the  poeitifm  in  the 
Ddjfa-hramO'tangraha  that  the  daughter's  son  according  to  the  Maithila  writen  is  not 
an  hmr,  is  erroneous.  This  position  seems  to  have  been  adopted  by  &  W.  H.  Kae- 
naghten  in  his  Hindu  law,  without  sufficient  inyestigation. 

Suija  Kumari  (the  surviving  daughter  of  Allap  Singh,)  in 
association  with  Madu-sudan  Singh,  her  sister's  son,  brought  in  the 
Zillah  Court,  the  action  whence  arose  these  appeala  They  rested 
their  right  on  title  by  inheritance  under  the  Hind^  law.  The 
defendants  joined  issue  on  the  point  of  law,  asserting  that  hj  the 
HindiH  law,  as  received  in  Tirhoot,  the  agnate  kin  of  a  deceased 
Hind6  excluded  his  daughter  and  daughter's  son. 

••  The  author  of  the  VtvAda  OhitUdmmU  has  not  omitted  the  danghter's  mm  btm 
the  soriea  of  heirs,  but  has  placed  him  after  the  father.    See,  Yi,  ChL  p.  2I99» 
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On  the',  23rd  of  March  1838,  the  case  came  on  for  trial  before 
the  Jadge>  who  passed  this  judgment  ''  Let  the  plaintiff  Suija 
Eumari  recover,  and,  under  an  injunction  not  to  alienate  during  life, 
enjoy  the  property  claimed,  receiving  the  profits  in  deposit  The 
other  plaintiff  has  no  interest  in  the  estate  of  his  maternal  grand- 
father. 

From  this  decision  the  two  plaintiffs  preferred  separate  appeals 
to^the  Court  of  Appeal  at  Patna.    The  defendants  also  appealed. 

On  the  13th  of  April  1833,  the  three  appeals  being  conjoined 
came  on  for  trial  before  Sir  James  Harington,  a  Judge  of  the  Court. 
He  found  that  Alap  Singh  had  succeeded  to  his  father's  estate,  which 
he  had  held  distinct  and  separate.  He  proposed,  therefore,  to  re- 
verse judgment  of  the  Lower  Court,  and  to  decree  the  property, 
elaimed,  to  the  two  plaintiffs  in  equal  shares,  with  provision  that 
the  share  of  Surja  Eumari  should  be  considered  as  her  estate  heri- 
table by  her  son. 

From  this  judgment  both  plaintiffs  by  separate  petitions  to 
the  Sudder  Dewanny  Adawlut  applied  for  Special  Appeals. 

Both  appeals  were  referred  for  trial  to  Mr.  W.  Money,  Officiat- 
ing Judge  of  the  Court,  and,  being  conjoined,  came  on  before  him 
on  the  24th,  December  1836,  when  he  directed  the  Pundit  of  the 
Court  should  be  required  to  expound  the  law  on  a  statement  of 
facts  which  recited  that  Alap  Singh  was  an  inhabitant  of  the  Tirhoot 
district  This  reference  produced  from  Yoidya  Nath  Misr,  the 
Pundit,  an  exposition  of  the'  law,  stated  to  conform  with  these  and 
other  authorities  current  in  MithUa,  viz,,  Manu,  Vivdda  Chintd- 
Tficmiy  ViySda-Chandra,  Vivdda-Ratndkara,  Kalpc^tarUy  Madana- 
FArijdta,  and  8mi%ti'SdTa.  Its  substance  is  this—"  In  the  three  last 
named  works^  to  the  estate  of  a  man  who  has  died  without  male 
issue,  the  daughter's  son  is  mentioned  as  the  heir  next  to  the 
daughter  who  follows  the  wife,  but  he  is  not  so  mentioned  in  the^ 
first  two  works." 

The  undermentioned  extracts  were  recited  as  indicating  a  con- 
flict of  doctrines  in  regard  to  the  right  of  the  agnate  kin  distant 
in  the  3rd  and  4th  degrees  :— 

EoOract  from  the  Kalpa-taru  :— 

1.  In  this,  the  text  of  VUhnu  reciting  the  series  of  heirs  to 
him  who  died  without  male  issue  is  quoted.    In  it  the  daughter's 
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80Q  is  placed  nett  to  the  daoghter^  and  before  the  parents  and  col- 
lateral kin  in  the  male  line.  The  author  adds  that, "  after  the 
daughter  and  daughter's  son/'  VrihaspaU  proyides  ''  failing  him  tb^ 
brother/'  &c. 

Ecctract  from  the  M&danarpdrijata  ;— 

In  this,  the  author  propounds  the  right  of  the  daughter's  9cm 
after  th<e  daughter.  He  cites  Vi8hnv!B  text,  which  provides  for  tile 
succession  of  the  daughter's  son  on  failure  of  other  issue^  because, 
in  regard  to  the  obsequies  of  ancestors,  sons  of  daughters  are  con- 
sidered as  sons  of  sons  {yide  Trans.  Mit^  Cfhap.  II>  Sect.  9, 
SI.  6 •)  He  adds  that  the  particle  "also"  \eva\  in  the  expression 
"daughters  also''  occurring  in  the  text  of  Ydjnyavalkya  imports 
the  same  meaning  [vide  idem]  ;  and  that  faihng  the  daughter's  sob 
the  parents  take  the  estate^ 

E(dract  from  ihe  Vivida-Ratndkara : — 

3.  After  the  daughter  and  daughter's  son  Vrihaspati  proceeds 
"  failing  him  the  brother,"  &c, 

4.  Text  of  Ydjnyavalkya  cited  in  the  Vivada-chintamaTUt 
Vivdda-Ratndkara,  Viddda'Chandra,  and  other  books.  "  The  wife, 
the  daughters,  also  the  parents,"  &c. 

5.  Text  of  Vishnu  cited  in  the  same  works.  This  varies  from 
the  same  text  cited  in  the  first  authority  by  omission  of  the  clause 
in  favor  of  the  daughter's  son.f 

Extract  from  the  VivddcH:hinti7nani : — 

6.  At  the  close  of  the  Chapter  on  succession  the  author  rs* 
capitulates  the  series.  In  the  passage  as  quoted  by  the  Pundit  the 
daij^hter's  son  is  omitted. 

Extract  from  the  -same  work  :-^ 

7.  It  precedes  that  given  as  the  6th  authority.  It  recites  a 
text  of  Vrihaepatilj  and  a  text  of  Manu^. 

*  Mr.  Colebrooke  in  a  note  on  this  text  says  that  it  is  not  found  in  VMnrn't  insti- 
tutei,  but  cited  as  hi«  in  the  Smriti-chandrUsd  and  Ddya-KramOrSamffrakcL  Vidt 
Ddyd-Bhdga,  Chap,  xi,  Sec.  11,  para.  23,  and  MU,  Chap,  ii,  Sec.  3,  para.  6.  It  may  be  a 
text  of  the  elder  Fuftnu. 

t  It  iB  thus  cited  in  the  copy  of  the  Ddya-BAdgOf  from  which  Mr.  Colebrooke  trans* 
lated.  He,  however,  notices  the  reading  which  has  the  clause  in  layonr  of  the  daogbtei'v 
son  (Vide  Ddya-Bhdga^  Chap,  xi,  Sects.  1  and  5.)  With  this  clause  it  is  dted  in  the 
Digest.    The  text  is  not  metrical,  and  therefore  more  susceptible  of  corruption. 

t  Vide  tnmsUtion,  Ddya-Bhdga,  Chap,  xi, Sects.  2,  5,  17,  and  D^ffett,  Book  Y^  C  ir. 
Sec.  224,  the  Section  treating  on  the  appointed  daughter. 

§  Ffcfe  idem,  pan.  19. 
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The  first  declares  that  existence  of  kin  notwithstanding  the 
^ttghter's  son  is  entitled  to  her  father's  estate  just  as  she  is  so 
entitled.  The  second  declares  that  the  daughter's  son  takes  the 
estate  of  her  father  who  left  no  male  issue^  for  he  offers  oblations  to 
kim.  The  author  adds  that  "  for  the  sake  of  conformity  with  the 
text  of  Ydjnyavalkya,  these  texts  must  be  understood  as  appli- 
cable to  the  case  where  the  heirs,  of  whom  the  mother  is  first 
[Mdtrddi],  exist  not."* 

This  exposition  of  the  law  was  read  and  argued  before  Mr.  W. 
Money  and  Mr.  Battray  on  the  23rd  February  1837.  Another  ex- 
position of  the  law  by  Ram  Joy,  a  Pundit  of  the  Supreme  Court, 
was  received  on  part  of  Madhu-sudun  appellant.  In  this  he  argued 
that  it  was  the  intention  of  the  authors  of  the  Vwdda-ratndkara, 
Vivdda-ekintdmani^  and  other  Mithila  works  to  place  the 
daughter's  son  next  to  the  father. 

The  Judges  reversed  the  judgments  of  the  Lower  Courts^  and 
decreed  that  Madhu-sudun  should  recover  the  moiety  of  the  estate 
for  which  he  had  sued  in  conjunction  with  the  other  appellant. 

The  substance  of  the  reasons  stated  in  the  support  of  this, 
judgment  was  as  follows: — 

The  District  of  Tirhoot  is  in  the  tract  called  Mithila,  If  a 
Hindii  of  that  district  has  died  without  male  issue,  wife  or  daughter, 
according  to  the  Hindu  law  as  there  current^  is  the  daughter's  son 
his  heir  in  preference  to  other  kin  ?  This  is  the  point  at  issue  in 
the  case.  The  VyavMtkd  of  the  Pundit  establishes  the  preferable 
riglit  of  a  daaghter's  son,  the  texts  cited  in  the  1st,  2nd,  3rd  and 
7th  proofs  are  conclusive  on  this  point.  In  the  texts  cited  in  the 
4th,  5th^  and  6th  proofs  the  daughter's,  son  is  not  expressly  men- 
tioned, but  bis  exclusion  from  succession,  contrary  to  the  expressed 
sanction  of  the  majority  of  authorities  in  his  favor,  cannot  be  eis- 
tablished  by  the  omission. 

On  the  part  of  the  appellant  it  has  been  urged  that  the  text 
cited  in  the  4th9  5  th,  and  6th  proofs  are  weak  or  inaccurate,  and 
insufficient  to  sustain  the  case  of  the  respondents,  and  the  argument 
seems  well  founded.  The  translations  of  Mr.  Colebrooke  show  that 
by  approved  texts  the  married  daughter  and  maiden  daughter  are 
preferred  as  heirs  to  the  widow  daughter.  The  ground  of  this  pre- 
ference is,  that  the  two  former  may  have  sons  who  will  benefit  their 
Vol.  II.  58 
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mateToal  grandfatlier  by  the  performance  of  rites.  It  seems  tfaea 
absurd  to  hold  that  aa  existing  daughter's  son  should  be  excluded 
when  his  probable  birth  even  would  be  ground  of  preference  to  be 
shown  to  his  mother.  There  can  be  no  doubt  as  to  the  equal  interests 
of  Madhu-sudun  and  of  his  aunt  conjoined  with  her  son  in  the 
estate  of  Alap  Singh. 

Remarks  :— 

The  enquiry  in  this  case  removes  a  common  error,  that  by  the 
legal  writers  of  AfithUa  the  daughter's  son  is  not  recognized  as  an 
heir.  It  is  evident  that  Sir  W.  EL  Macnaghten  had  not  duly 
investigated  the  subject.  He  probably  adopted  his  position  on  credit 
from  Sri-krishna,  the  author  of  the  Ddyorkramasangrahaf  who  is 
the  recorder,  if  not  the  inventor,  of  the  error. 

At  the  close  of  the  section  Jagau-nath  recites  as  the  reeapitu- 
lation  of  Missr  a  series  of  heirs,  in  which,  contraiy  to  the  6th  proof 
of  VaiAa-ndik  Miser,  the  daughter's  son  is  mentioned  next  before 
the  cognate  kin. 

The  difference  is  that  Bam  Joy,  more  correctly  construing  the 
word  as  used  in  the  text,  places  the  daughter's  sou  before  all  the  kin, 
but  after  the  parents. 

Vachaspati  Miaar,  comparatively,  is  a  modem  MiOiila  writer, 
and  however  respected  he  may  be  for  his  learning,  his  authority 
for  the  exclusion  or  degradation  of  the  daughter's  son  cannot  avail 
against  the  many  strong  texts  of  Munis,  decisive  of  his  right,  and 
the  concurring  opinions  of  expounders  including  writers  of  MiihikL 
In  his  initial  verses  he  (VdchaspcUi  Missr)  professes  to  compile 
his  work  after  attentive  consideration  of  the  Kalpa-taru,  Vivdia-- 
RatvAkara,  and  other  works,  yet  ( according  to  what  seems  to  be 
the  most  approved  reading  of  his  work,)  contrary  to  the  authority 
of  these  works  he  passes  by  the  daughter's  son  without  any  expla- 
nation or  discussioD.  In  placing  the  mother  next  to  the  daughter, 
he  cites  decisive  texts  in  favour  of  the  daughter's  son,  which  he 
admits  do  not  regard  the  son  of  an  appointed  daughter.  Next  to 
the  mother  he  locates  the  father,  and  he  then  proceeds  to  say,  that 
the  right  of  the  brother  is  also  on  account  of  the  prose  text  of 
Vishnu.  In  his  recapitulation,  (according  to  what  seems  the  most 
approved  reading,)  he  has  also  omitted  the  daughter's  son.  It 
seems,  therefore,  that    Vachaspati  Missi'  has  omitted  the  daughters 
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son  from  the  series  of  heirs,*  but  in  a  mode  which  exposes  him  to 
the  imputation  of  ambiguity  and  inconsistency. 

The  two  appellants  originally  sued  jointly  as  possessing  equal 
rights.  The  appellant  Surja  Eumari  did  not  oppose  the  claim  of 
her  nephew,  but  on  the  contrary  continued  to  acquiesce  in  it. 
Therefore,  although  the  equality  of  their  rights  has  been  adjudged, 
under  such  circumstances  the  judgment  has  not  the  virtue  of  a 
precedent  applicable  to  any  future  litigation  between  a  daughter 
and  a  daughter's  son  in  regard  to  the  estate  of  the  father  of  the 
oue^  and  the  maternal  grandfather  of  the  other.f 

Sel.  R  S.  D.  A.  Vol  VI,  p.  142  et  seq,  (New  Ed.  pp.  168—179). 

A  daughter's  son  is  one  of  the  nearer  sapindas,  and  in  the 
lines  of  heirs  before  a  brother  s  son,  according  to  Hindti  law. — 
Krishnamma  v.  Papou—Uiwl.  H.  C.  R  Vol.  IV,  p.  234. 

According  to  Hindti  law  current  at  Benares,  the  daughters' 
sons  inherit  in  default  of  qualified  daughters,  and  that,  if  there  be 
sons  of  more  than  one  daughter,  they  take  per  capita,  and  not 
per  sHipes,  The  widow  of  the  deceased  was  incompetent  to  modify 
the  term  of  the  original  transaction  injuriously  to  the  reversioners. 

The  plaintiff  is  equitably  entitled  to  recover  the  profits  of  the 

share  adjudged  to  him,  from  which  he  has  been  unjustly  excluded  in 

consequence  of  his  grandmother's  illegal  proceedings. — Ram  Sur- 

tooth  Fanday  and  others  v.  Baadeo  Singh. — Agra  Rep.  Vol.  II, 
a.  c.  p.  168. 


Admitted  Legal  Opinions. 

A  man  cannot  daiin  his  maternal  grandfather's  property  while  his  mother  U  living. 

Q.  A  person  brought  an  action^  claiming  his  maternal  grand- 
father's property^  while  his  mother  was  living,  and  there  was  a 
possibility  of  her  bearing  more  children.  In  this  case,  was  th6 
grandson  entitled  to  a  judgment  for  the  property  ? 

R.    The  plaintiffs  mother  has  exclusive  right  to  the  property 

*  See  the  footnote  in  page   .454 
t  A  daughter's  son  cannot  succeed  simultaneously  with  a  daughter,   or  so  long  as 
a  qualified  daughter  exists. 
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claimed ;    consequently,  tbe  plaintiff  cannot  be  considered  in  the 
light  of  an  heir  to  the  deceased,  so  long  as  his  mother  survives. 

Zillah  24-Pergunnah8.— Macn.  K  L.  Vol.  II,  Chap.  I,  Sec.  iii. 
Case  15. 

Where  the  family  is  separated,  the  daughter's  son  takes  tbe  estate,  Uy  the  eicdunonr  oC 
the  uncle  and  uncle  s  8on« 

Q.  A  person  of  tbe  kayu8tha  or  cait  class,  was  stirvived  by 
bis  three  sons  A,  B,  and  C,  who  took  possession  ef  their  father'^ 
estate :  subsequently  the  eldest  son  (A)  died,  leaving  a  son  who  was 
in  the  enjoyment  of  his  father^s  share  y  and  then  tlie  second  son 
(B)  died,  leaving  a  son.  The  third  son  (C)  is  still  living.  The  son 
of  the  eldest  son  died,  leaving  a  daughter  and  her  two  sonff.  These 
two  grandsons  claim  one-third  of  the  estate,  being  their  maternd 
grandfather's  legal  share,  but  their  mother  is  still  living.  Under 
these  circumstances,  supposing  the  eldest  brother's  son  to  have  en- 
joyed tbe  property  without  having  coma  to  any  division  of  it  with 
bis  two  uncles,  on  the  death  of  such  eldest  brother's  son,  will  Uis 
property  devolve  on  his  uncle  C,  on  his  other  uncle's  (B's)  son,  or 
on  his  own  daughter,  or  on  his  daughter's  sons  whose  mother  still 
survives  ?  Supposing  the  property  to  have  been  divided,  and  that 
they  lived  apart,  in  this  case,  should  that  portion  whidi  the  eldest 
brother's  son  possessed,  devolve  on  bis  daughter  or  daughter's  sons, 
or  on  any,  and  what  other  person  f  and  generally,  whether  the  eldest 
brother's  son  lived  together  or  apart  from  his  uncles,  and  died  leav- 
ing the  individuals  above  specified.  What  is  tbe  law  as  to  their  re- 
spective rights  of  succession  ? 

i2.  The  order  of  the  heirs  of  a  separated  and  not  reunited 
individual  is  thus  laid  down  by  Ydjnyavalkya :  "  The  wife  and  the 
daughters  also,  both  parents,  brothers,  &c.  This  rule  extends  to 
all  persons  and  classes."* 

By  the  import  of  the  particle  ^'  also/*  the  daughter's  son  suc- 
ceeds to  the  estate,  on  failure  of  daughters.  ''If  a  man  leave  neither 
son,  nor  son's  son,  nor  wife,  nor  (  female)  issue,  the  daughter's  son 
shall  take  his  wealth.  For,  in  regard  to  the  obsequies  of  ancestors, 
daughters'  sons  are  considered  as  sons'  sons." 

*  It  would  have  been  vice  verzd  according  to  the  law  of  Benarefl,  had  the  family  been 
joint  and  uudiyided.'->Note  by  Sir  W.  Macnaghteu. 


Digitized  by  VjOOQ  IC 


Chap,  ii.]         DAUGHTER'S  SON'S  SUCCESSION,  Ac.  4ei 

The  estate  of- a  person  deceased  who  was  separated  from  his 
co-parceners,  and  not  re-united  with  them,  first  goes  to  his  widow ; 
in  default  of  her,  to  the  daughter,  as  Kdtydyana  says  :  ''  Let  the 
widow  succeed  to  her  husband's  wealth  provided  she  be  chaste  ;  and, 
in  default  of  her.  Jet  the  daughter  inherit,  if  unmarried/' 

On  faihire  of  these  heirs,  the  mother  takes  the  inheritance ;  in 
default  of  her,  the  father  is  successor  ;  the  uterine  brother  takes  the 
heritage  at  the  father's  death  ;  in  default  of  a  brother  of  the  whole 
blood,  the  half-brother  becomes  heir. 

Menu :— '*  Of  a  son  dying  childless,  and  leaving  no  widow,  the 
father  and  mother  shall  take  the  estate  :  and  the  mother  also  being 
dead,  the  paternal  grandfather  and  grandmother  shall  take  the 
heritage,  on  failure  of  brothers  and  nephews.". 

To  the  nearest  kinsman  {sapinda)  the  inheritance  next  belongs. 

Among  the  sapindaa,  he  who  is  nearest  is  entitled  to  succes- 
sion, and  he  who  is  remote  is  excluded  by  the  nearest :  such  is  the 
meaning  of  the  text. 

Accordingly,  VHhaapati  says  :  "  Where  many  claim  the  inhe- 
ritance of  a  childless  man,  either  paternal  or  maternal,  of  more 
distant  kinsmen,  he  who  is  the  nearest  shall  take  the  estate." 

According  to  the  preceding  passages  of  Menu,  Vishnu,  VrihaS' 
pati,  Kdtydyana  and  Ydjnyavalkya,  it  is  determined,  that  sup- 
posing the  eldest  brother's  son  to  have  separated  from  his  uncles, 
and  not  to  have  been  re-united,  his  estate  will  go  first  to  his  daughter, 
and,  in  default  of  her,  his  grandsons  in  the  female  line  will  take  the 
inheritance ;  but,  if  the  property  was  held  in  joint  tenancy,  or  if 
he,  after  separation,  became  re-united  with  his  paternal  relations, 
then  his  property  would  devolve  on  his  uncle  and  uncle's  son,  be- 
cause they  are  \i\B^' sagotraa  and  sapindas. 

This  opinion  is  conformable  to  the  Mitdkshard  and  Vyavahdra- 
MayAkha. 

Bareilly  Court  of  Appeal — Macn.  H.  L.  Vol.  II,  Chap,  1, 
etc.     ii,  case  13. 
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BBLATiy£  TO  PARENTS. 
The  mother  suoceeds  in  preference  to  the  sister^  in  default  of 
SODS,  widowj  and  daughter.  The  mother  thus  inheriting  to  the  son, 
the  inheritance  ^ill  descend  after  her  death  to  his,  and  not  to  her, 
particular  heirs,  and  she  cannot  alien,  during  her  life,  to  their  pre- 
judice.— Rama-Swami  Modeliar  y.  Vallatha. — The  2ud  of  August 
1813.  Strange's  Notes  of  cases,  Vol.  U,  p«  211.— Mori,  Dig.  Vol.  1, 
page  322.    Norton's  Leading  Cases,  Fart  II,  p.  557. 

Madras  H.  C.  A.^-^The  SihofJune  1865. 

P.  Bachibaju,  Appellant, 

versus 

V.  Yenkatapadu,  Respondent. 

Aocording  to  Hindd  law  a  mother  inharitiiig  from  her  son  has  not  an  absolute  property 
in  the  estate,  but  merely  a  life  interest,  without  power  of  alienation. 

This  was  a  special  appeal  from  the  decision  of  C.  Collett  the 
Civil  Judge  of  Yizagapatam. 

JuDGMBNT : — The  facts  of  this  case  and  the  questions  at  issue 
in  it  have  been  so  clearly  set  out  by  the  Civil  Judge  that  it  is  not 
necessary  that  we  should  recapitulate  them. 

The  case  comes  before  us  now  on  special  appeal  mainly  upon 
two  grounds :  first  that  Kamama  having  entered  upon  the  property 
in  succession  to  her  deceased  son  took  it  absolutely  and  with  unfet- 
tered power  of  alienation  ;  second^  that  there  was  no  evidence  of 
fraud  in  the  transfer  made  by  Eamama  to  defendant  of  the  property 
which  forms  the  subject  of  the  claim. 

The  general  doctrine  in  Hindil  law  in  regard  to  the  succession 
of  property  other  than  her  peculiar  property  which  has  devolved  on 
a  woman  is  that  those  succeed  her  who  would  have  been  heirs  in  her 
default,  or  that  her  estate  is  an  estate  interposed  for  life  between 
that  of  the  last  absolute  proprietor  and  bis  next  heir. 

The  Mit^kshard,  however,  the  guide  to  the  laws  of  Southern 
India,  enunciates  the  peculiar  doctrine  that  property  which  de- 
volves on  a  woman  by  inheritance  is  classed  with  StrC-dhana ;  the 
effect  of  the  doctrine  being  of  course  to  give  her  absolute  property 
in  it  and  to  change  the  line  of  descent.f 

*  Praent :  Frere  and  Innes.  J.  J. 
t  Not  so  :  see  Widow's  Suooesaion  in  Part  I,  the  Principles  of  EBndti  Law. 
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In  Sir  Thomas  Strange'a  HindA  Law,  Edition  of  1825^  pages 
163  and  166,  he  points  to  the  distinction  between  the  Bengal  law, 
and  that  of  Southern  India  in  this  respect.* 

Sir  Thomas  Strange  says :— "  Had  the  property  been  the  mother's 
in  the  Hindii  sense  of  woman's  property,  it  wonld  descend  on  her 
death  to  her  daughters,  but  having  been  inherited  by  her  from  her 
sou,  it  passes  according  to  the  law,  as  practised  in  Bengal,  not  to  her 
heirs,  but  to  his.  According  to  the  Mit&kshari  which  is  followed  in 
this  respect  by  other  authorities  in  the  Southern  India^  so  vested  it 
classes  as  stri-^Jhana  and  descends  accordingly  under  the  rules  of 
inheritance  for  the  property  of  that  description  to  her  daughters 
and  not  to  her  sons ;  but  according  to  the  doctrine  of  the  Smriti- 
Chandrikd  the  right  of  inheritance  is  vested  in  different  persons, 
as  it  was  acquired  before  or  after  coverture. 

The  passage  in  the  Mit&ksliar&  to  which  reference  is  here 
made  is  as  follows  :—•"  That  which  was  given  by  tha  father,  by  the 
mother,  by  the  husband,  or  by  a  brother ;  and  that  which  was  pre- 
sented (to  the  bride)  by  the  maternal  ancles  and  the  rest  (as  pater- 
nal uncles,  maternal  aunts  &a,)  at  the  time  of  the  wedding  before 
the  nuptial  fire,  and  a  gift  on  a  second  marriage,  or  gratuity  on 
account  of  supercession,  as  will  be  subsequently  explained,  and  cU&o 
property  which  she  may  have  acquired,  by  inheritance,  purchase, 
partition,  seizure  or  finding,  are  denominated  by  Manu  and  the  rest 
'  woman's  property*  (Chapter  II,  Section  11,  para.  2)."  A  reference 
to  the  passage  of  Manu  alluded  to  shows,  however,  that  that  source 
of  all  Hindii  law  has  not  especially  included  property  inherited 
among  the  classes  into  which  he  divides  the  etri-^Uianam* 

The  passage  runs  thus: — ''What  was  given  before  the  nup- 
tial fire,  what  was  given  before  the  bridal  procession,  what  was  given 
in  token  of  love,  and  what  was  received  from  a  brother,  a  mother 
or  a  father,  are  considered  as  the  six-fold  separate  property  of  a 
married  woman.''    Chapter  IX,  Shloka  194. 

In  para.  4,  Section  xi,  of  Chapter  IIj  of  the  Mit&ksharfi  it  is 
explained  that,  when  Manu  speaks  of  the  six-fold  property  of  a 
woman  the  intention  is  not  to  restrict  the  meaning  to  property  of  a 

*  Only  part  of  ibis  pasasge  is  found  in  Mayiie*s  edition,  poge  144,  where  the  practice 
of  the  Bengal  School  is  stated,  but  the  distinction  taken  by  Sir  TKomag  Sliungt  between 
it  and  the  School  of  Southern  India  is  (  probably  by  accident)  omitted. 
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denomination  uncldestionably  falling  within  the  six  classes  which 
he  has  enamerated,  bat  is  merely  by  way  of  declaring  that  there 
was  no  less  than  six  kinds  of  sach  property^  while  there  might  be 
many  more.  And  this  view  of  the  author  is  supported  by  the  pas- 
sage in  Mafiu  immediately  following  that  just  quoted.  It  is  as 
follows: — *'What  she  received  after  marriage  from  the  family  of 
her  husband,  or  what  her  affectionate  lord  may  have  given  her, 
shall  be  inherited,  even  if  she  die  in  his  life-time,  by  her  children.'* 
{Manu  Chapter  IX,  195.) 

There  is,  however,  no  allusion  in  Manu  to  the  doctrine  of  the 
Mit&kshard,  that  property  devolving  on  a  woman  by  inheritance  ia 
StrirdhananrL 

And  it  is  remarkable  that  while  the  Mit^kshari  in  paras  5,  G 
and  7  of  Section  xi,  Chapter  II,  enlarges  upon  the  legal  proposition 
laid  down  in  para  2,  and  quotes  authorities  in  support  of  those  parts 
of  it  which  relate  to  gifts  to  a  woman  before  or  after  marriage  from 
h^r  kindred  and  from  her  husband's  family,  no  illustration  whatever 
is  given  of  the  bare  declaration  that  property  acquired  by  inherit 
tance  also  comes  under  the  head  of  Strindhana'rtu  In  the  Digest  of 
Jagan-natha,  in  the  Chapter  on  woman's  property  (  Book  Y,  Chapter 
IX)  no  allusion  whatever  is  made  to  the  doctrine,  nor  among  the 
multitudes  of  other  authorities  quoted  is  this  passage  of  the  Mitak^ 
sfaar&  even  so  much  as  referred  to. 

The  law  as  to  the  estate  which  a  Hindd  widow  has  in  property 
devolving  on  her  on  the  death  of  her  husband  without  male  issue  haa 
been  long  ago  well  settled^  and  unless  there  were  some  more  clear 
exposition  of  the  law  than  the  above  passage  from  the  Mit&kshar£^ 
or  the  authority  of  decided  cases  showing  that  the  estate  held  by  a 
mother  in  property  which  has  devolved  on  her  from  her  son  whose 
wife  has  predeceased  him  and  who  has  no  issue,  is  larger  and  stands 
upon  a  different  footing  froni  that  of  the  widow,  we  should  hesitate 
to  say  that  it  was  so.  The  cases  in  this  precedency  in  which  this 
point  has  been  directly  decided  must  have  been  exceedingly  rare,  as 
none  is  to  be  found  in  the  reports.  We  may  refer,  however,  to  the  case 
of  Doe  on  tlie  demise  of  Ramorsami  Moodaliar  v.  Vallata,  reported 
page  211,  Vol.  II.  of  Sir  Thomas  Sfcrange's  notes  of  cases  decided 
in  the  Madras  Supreme  CouH.*    This  case  was  decided  in  1813 

*  AnU  page  462. 
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while  Sir  Thomas  Strange  was  Chief-Justice,  and  the  point  in 
question  was  therein  considered.  In  the  judgment  the  following 
passage  occurs : — "  It  seemed  settled  indeed  that,  the  mother  thus 
inheriting  to  her  son,  the  inheritance  would  descend  after  her  death 
to  his,  and  not  to  her,  peculiar  heirs ;  and  that  she  could  not  alien 
during  her  life  to  their  prejudice."  This  was  not  the  point  directly 
in  question  in  the  suit,  and  the  Digest  of  Jagan-ndtha,  and  not  the 
Mitilkshar^  is  quoted  in  support  of  the  opinion  thus  thrown  out ; 
but  that  the  Chief  Justice  had  the  Mit&kshara  before  him  at  the 
time  and  had 'access  to  the  passage  containing  the  opposite  doctrine 
is  evident  from  the  judgment  itself  and  the  foot  notes  to  it  in  which 
the  Mit^kshard  is  several  times  quoted  in  support  of  other  positions. 

We  .  think,  therefore^  that  this  is  an  indication  of  the  opinion 
Sir-  Thomas  Strange  had  arrived  at  as  to  what  the  practice  of  the 
law  upon  this  point  was  in  the  Madras  Presidency,  and  that  his 
view  was  that,  however  authoritative  the  teaching  of  the  Mit&kshard 
and  text-books  of  the  same  school  might  in  general  be,  they  were  , 
not  to  be  followed  in  this  particular  point. 

Among  the  cases  quoted  in  Morley's  Digest  under  title  "  Inheri- 
tance," sub-title  "  Parents,"  not  a  single  instance  is  given  of  the 
doctrine  of  the  Mitdkshari  upon  this  point  having  been  followed, 
though  the  question  must  frequently  have  been  raised  at  Benares 
and  other  parts  of  India  where  what  is  called  the  Benares  School 
prevails,  the  great  authority  of  which  is  the  Mit&kshari.  In  the 
absence  therefore  of  any  distinct  authority  in  support  of  the  doctrine 
of  the  Mitdkshari,  which,  not  having  been  illustrated  or  explained, 
leaves  us  in  doubt  whether  the  author  attached  as  wide  a  meaning 
to  the  words  ''  acquired  by  inheritance''  as  they  naturally  admit  of, 
we  think  that  the  law  upon  this  subject  of  the  Madras  Presidency 
follows  the  general  rule  of  Hindii  law ;  that  property  so  devolved 
is  not  stri-dhanam,  and  does  not  follow  the  law  of  succession  peculiar 
to  property  of  that  kind.  It  follows,  then,  that  the  mother  inherit- 
ing to  her  son  has  not  an  absolute  property  in  the  estate,  bat  takes 
merely  for  life  and  has  no  power  of  alienation. 

We,  therefore,  affirm  the  judgment  below  and  dismiss  the  ap- 
peal with  costs .*— Mad.  H.  C.  Rep.  Vol.  II,  p.  402. 


♦  «  This,"  Bays  Sir  John  Norton,  "  may  be  regarded  aa  the  Leading  case  on  this  point 
in  Madrae."— See  ilorton's  Leading  Cases,  Part  U,  p.  567.  * 
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Calcutta,  S.  D.  A,— TAe  22nd  of  March  1847. 

Presezit: 
R  H.  Rattray^  A.  Dick  and  W.  B.  Jackson,  Jvdgea. 

RUQHOOBUB  SUHAI,  veriU8  MUSSUMMAT  TULASR  EONWUB, 

and  others. 

It  is  admitted,  that  the  ancestral  property  inherited  by  the 
brothers  Bhowanee  and  Byjnath  was  divided  between  them  in  1788; 
and  with  reference  to  this,  appellant  argues,  that  the  mother  of 
(Byjnath's  son)  Nursingh  was  his  (her  son's)  heir;  and  that  the 
property  having  thus  passed  into  her  hands  by  inheritance,  would 
descend  to  her  heirs,  and  not  revert  to  her  husband's,  on  her  demisa 
Respondents  maintain,  that  the  mother  of  Nursingh  never  had 
more  than  a  life-interest  in  the  estate ;  but  that,  as  long  as  she 
lived,  that  life-interest  barred  any  claim  on  their  part,  and  conse- 
quently the  statute  of  limitation  had  in  no  wise  been  infringed  by 
them. 

The  Court  assume  that  the  mother  of  Nursingh  succeeded  to 
the  property,  in  her  own  right,  on  his  death  :  it  remains  to  be  deter- 
mined whether  her  succession  to  it  was  as  etri-dhun  (or  woman's 
own  property),  or  merely  as  holding  a  life-interest  in  it  In  either 
case  the  statute  of  limitation  has  no  application  to  the  suit    . 

The  respondents'  vakeel  refers  to  pp.  26  and  26  of  Macnaghten's 
Hindii  law  (of  inheritance)  to  show,  that  the  heirs  of  the  son  would 
succeed  on  the  death  of  the  mother,  not  the  mother's  heirs ;  and 
cites  the  case  of  Mussummat  Bijyah  Debbea.^— Sudder  Dewaony 
Adawlut  Reports,  Vol.  I,  pp.  162—164. 

We  are  of  opinion  that  with  reference  to  the  authorities  and 
facts  before  us,  we  do  not  entertain  any  doubt  of  the  right  of  the 
heirs  of  Nursingh  to  succeed  to  the  estate  contested  in  preference 
to  those  of  his  mother,  the  widow  of  his  father  Byjnath  Sahoo.^- 
S.  D.  A.  R.,  for  1847,  p.  87. 

A  Hind6  inhabitant  of  Bombayj  entitled  to  separately  acquired 
movable  and  immovable  property^  died  leaving  a  widow,  an  infiuit 
eon,  three  daughters  and  a  brother.  The  son  died  in  infemcy  and 
without  haviog  married. 
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Hdd,  on  demurrer,  tbat  the  widow,  as  mother  of  the  son,  in- 
herits his  property,  as  to  the  movables  absolutely  and  as  to  the  im- 
movables for  life ;  with  remainder  to  the  sisters  of  the  son  as  his 
hears  absolutely. 

The  word  ''parents''  in  the  order  of  succession,  as  laid  down 
in  the  Hitikshar^^  includes  father  and  mother,  and  in  like  manner 
''brethren"  includes  sisters  as  well  as  brothers.* — Vinayak  Anund- 
rav  and  others  v.  Lakahmi-bai  and  others. — Bombay  H.  C.  Rep. 
Vol.  I,  p.  117. 


Bombay,  H.  C.—The  6th  of  October  1869. 

NassIppA  IiiNoAppi,  et  al,  Appellants, 
BankhI-bAm  Ebishna,  Bespondent. 

ffdd  that  in  a  laparafced  family  a  Hindti  mother  aaooeeding  to  her  son's  immovable 

property  takes  in  it  the  same  estate  as  a  Hind(|  widow  takes  in  the  immovable 

property  of  her  husband  dying  without  male  issue. 
A  Hind&  died  leaving  by  his  first  wife,  who  predecoaoed  hun,    three  sons,  from 

whom  he  had  separated,  his  second  wife  and  a  minor  son  by  the  latter.    The  minor 

son  died  in  inianey. 
JIM  that  the  mother  suooeeded  to  the  immovable  property  of  her  minor  son,  but 

took  only  a  life-interest  in  it. 

Gibs,  J.  .*— The  question  for  us  to  decide  in  the  present  case  is 
what  right  has  a  widow  over  the  property  which  she  inherits  from 
her  minor  son,  who,  with  herself,  is  a  member  of  a  divided  family. 
Mr.  Bhairava-nath  points  out  to  the  Mit&ksbar&  as  alluded  to  in  the 
jadgmeut  of  Mr.  Forbes  in  Nalval-ram  Atma-^am  v.  Nund-kishor 
Shiv-narayanf  in  which  the  following  passage  occurs  in  describing 
a  woman's  ^rir^un  : — "  Also  property  which  she  may  have  acquired 
by  inheritance ;"  and  argues  that  there  is  no  limitation  as  to  the 
person  from  whom  the  inheritance  is  derived ;  that,  therefore,  whether 
a  woman  inherits  from  her  own  family,  or  from  the  family  of  her 

*  This  is  the  special  doctrine  of  the  Mahratta  school  or  the  Bombay  Presidency,  ac- 
cording to  which  a  sister  is  heir  to  her  brother  who  dies  leaving  no  heir  as  far  as  his 
grand-mother,  whereas  according  to  the  other  schools  a  sister  is  no  heir  stt  all.  This  will 
be  known  from  the  main  book  and  also  from  the  Privy  Council  judgment  by  which  the 
above  deckion  is  affirmed  and  which  is  hereafter  given. 

+  AnU  page  428. 
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husband,  such  inherited  property  equally  comes  under  the    head 
of  st'i^dhun;  and  that  the  case  just  quoted  as  well  as  the  case  of 
Kullammal  v.  Kiippii  Pillai  shows  that  a  woman  can  dispose  of 
such  property  absolutely.      Before  noticing  the  arguments  of  ihe 
other  side,  we  remark   that  the  question  of  a  woman's  a^rt^IAun 
going  to  her  own  heirs,  and  not  to  those  of  her  husband,  may  be 
taken  to  have  been  authoritatively  settled  in  this  Court  by   the  case 
quoted,*  and  the  entire  question  before  the  Court  turns  on  whether 
the  son's  property,  when  inherited  by  the  mother,  becomes  part  of 
her  atri'dhuriy  or  not.     In  the  case  of  Jamiyat-ram  v.  Bai  Jamnaf 
the  judgment  of  Sir  Joseph  Arnould,  Acting  C.  J.,  pointed  out  that 
the  property  acquired  by  inheritance,  and  which  in    consequence 
becomes  part  of  the  widow's  stri-dhun  can  only  consist  of  property 
inhented  hj  hev  from  Tnembers  of  her  own  family.    This  view  has 
been  questioned  by  the  learned  editors  of  the  Digest  of  Hindu  law, 
Messrs.  West  and  Buhler  ;l  but  whether  their  criticism  is  correct 
or  not§,  the  decision  which  has  been  followed  on  several  occasions  is 
binding  upon  this  Court  as  a  precedent     Were  it  otherwise,  we  are 
of  opinion  that  the  very  able  argument  for  the  respondent  and  the 
authorities  cited  have  distinctly  shown  that  the  rule  under  which  a 
widow  succeeds  to  her  son's  separated  property  is  the  same  under 
which  she  succeeds  to  her  husband's  in  a  divided  family. ||     Now 
the  interest  of  a  widow  in  her  deceased  husband's  estate  (he  being 
a  member  of  a  divided  Hindfi  family)  has  been  authdritatively  settled 
by  this  Court  to  consist  of  a  life-interest  only  in  immovables,  while 
movables  are  taken  absolutely :  VindyaJc  v.  Lakahmi-bdi^  and  Dev- 
hurvar-hai's  case.*^    We  do  not  consider  that  Mr.  Bhairava^nath 
has  in  any  way  met  this  argument,  and  in  holding,  as  we  do  in  the 
present  case,  we  are  only  following  the  latest  rulings  of  the  High 
Courts  of  the  two  other  presidencies. tt     We  consider  therefore  that 

*  Nayal-ram  Atma-ram  v.  Nund-kifibor  Shiv-narain,  I.  Bom.  H.  0.  Rep.  209.    See 
ante  page  428. 

t  %  Bom.  H.  C;  Rep.  10.    Ante  p.  iZ% 
X  Introduction,  page  65. 
§  Certainly  it  is  correct,  and,  in  strict  accordance  with  the  Hindii  law. 
II  MiUikshai-d  Chap.  II,  Sect,  i,  paras.  1  and  2  \  MayCJiha  Chap.  IV,  Sect,  viii,  paras.  1 
and  2 ;  Stoked  H.  L.  B.,  pp.  83,  84  and  427. 

U  1  Bom.  H.  C,  Rep.  p.  117.    AnU  p.  467. 
♦•  1  Bom.  H.  C.  Rep.  p.  130.    AnU  p.  420. 
tt  3  Cal.  W.  Rep.  p.  140.    Pobt,  p.  469.-3  Mad.  H.  C.  Rep.  p.  312.    (To  be  found 
in  the  Chapter  ou  strUihun.) 

Both  these  cases  seem  to  be  inapplicable  hero. 
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Radfaa-bai  has,  in  the  estate  iDherifced  from  her  minor  son,  taken 
only  a  similar  interest  to  that  which  slie  would  have  taken  had  the 
estate  come  to  her  direct  from  her  deceased  husband,  viz,,  a  life- 
interest  in  the  immovable  property.  We  agree,  therefore,  in  the 
decision  arrived  at  by  the  Lower  Court. — Bom.  H.  C.  Rep.  Vol.  VI, 
page  215. 


Calcutta  H.  C.—Tke  17th  of  Jidy  1865. 

Present : 
The  Hon'ble  H.  V.  Bayley  and  E.  Jackson,  Judges. 

Pqnchanund  Ojhah  and  others,  (Defendants,)  Appellants, 

versiLa 
Lalshan  Misser  and  others,  (Plaintiffs,)  Respondents. 

According  to  the  MitdJcshard  and  the  Vivdda-ehintdmam  aU  property  that  a  woman 
inherits  does  not  thereby  become  stri'dktm  so  as,  after  her  death,  to  descend  to  her 
heirs.  Immoyable  property  which,  in  default  of  other  intervening  heirs,  has  been 
inherited  by  a  mother  from  her  son,  descends  on  the  mother's,  death  not  to  her  heirs^ 
but  to  the  heirs  of  the  son  from  whom  the  mother  inherited  it. 

The  point  raised  on  this  appeal  is  tiFhether  landed  estate  which, 
in  default  of  other  intervening  heirs,  has  been  inherited  by  a  mother 
from  her  son,  descends  on  the  mother's  death  to  her  heirs,  or  whether 
it  descends  to  the  heirs  of  the  son  from  whom  the  mother  inherited 
it.  There  is  no  question  as  to  the  law  which  prevails  in  Bengal. 
It  is  admitted  that  the  son's  heirs  will  inherit  in  Bengal,  and  that 
the  mother  possesses  only  a  life-interest  in  the  son's  estate  similar 
to  the  interest  possessed  in  her  deceased  husband's  estate  by  a 
-widow.  But  it  is  said  that  the  Mithil^  and  Mit&kshar£  laws  differ 
from  that  prevalent  in  Bengal  upon  this  point ;  and  that  according 
to  those  laws,  the  estate  inherited  by  a  widow  from  her  husband 
and  by  a  mother  from  her  son,  thereby  becomes  her  strirdhun ;  and 
that  the  heirs,  after  the  widow's  or  the  mother's  death,  are  the 
widow's  or  mother's  heirs,  and  not  the  heirs  of  the  husband  or  of 
the  son. 

Baboo  Dwairka  Nath  Mitter,  who  contends  for  this  view  of  the 
law,  supports  it  by  the  Mit&kshar&,  Chapter  on  atri-dhunf  pp.  365 
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to  367,  Colebrooko's  Edition,  and  by  Baboo  ProBunno  Coonuur 
Tagore's  translatiou  of  the  VivSda-^irUdmani,  ia  which  the  au- 
thor of  that  work  gives  a  table  of  suocessiou  accordiDg  to  the  MiUtk- 
shaxL 

The  eleventh  Chapter  of  the  MiULksharfi  details  the  different 
sorts  of  property  which  come  under  the  denomination  of  sbri-dhun, 
or  the  separate  property  of  a  woman.  The  first  Section  details  it  to 
consist  of  all  gifts  made  to  a  woman  by  her  father,  mother,  husband, 
or  brother,  or  received  by  her  at  her  marriage,  or  on  her  husband's 
second  marriage,  or  any  other  separate  acquisition.  The  second 
Section  repeats  this  definition,  and,  instead  of  the  words  "  separate 
acquisition,'*  it  adds  also  "  property  which  she  may  have  acquired  by 
inheritance,  purchase,  partition,  seizure,  or  finding,  are  woman's 
property."  The  third  Section  lays  down  that  the  term  woman's 
property  conforms  in  its  import  with  its  etyinology,  and  is  not  tech* 
nical :  for,  if  the  literal  sense  be  admissible,  a  technical  acceptation 
is  improper.  The  fourth  Section  goes  on  to  say  that  the  enumera- 
tion of  the  different  sorts  of  woman's  property,  as  above  given,  is 
not  intended  as  a  restriction  of  a  greater  numberi  but  a  denial  of 
a  less.  Baboo  Dwarka  Nath  Mitter  especially  relies  upon  these 
passages  as  proving  that  all  estate  which  devolves  upon  a  mother 
or  widow,  even  by  inheritance,  thereby  becomes  ttrp^un  aooording 
to  this  law,  and  he  further  points  to  the  eighth  Section  as  proving 
that,  after  the  death  of  the  mother  or  the  widow,  her  heirs  take  it 
"Her  kinsmen  take  it,  if  she  die  without  issue/'  Sobeequent 
Sections  lay  down  who  her  kinsmen  are.  In  the  VivddarddnUt' 
mani.  Chapter  on  the  table  of  succession  prepased  by  the  trans* 
later.  Baboo  Prosunno  Coomar  Tagore,  in  the  12th  Bule,  the 
following  is  laid  down:— ''Any  property  which  a  woman  inherits 
is  her  stri-dkan,  that  is,  peculiar  property.  Hence  any  property  of 
her  husband  whidi  she  inherits  shall,  on  her  death,  be  received  by 
the  heirs  of  her  peculiar  property.  But  such  property  cannot^  ac- 
cording to  the  Smritiraira,  be  her  strirdkuik  Hence  the  heirs  of 
her  husband  shall  receive  it  If  the  mother  die  after  inheriting 
her  son's  property,  such  property  becomes  her  sfrwttun.  Hence 
the  heirs  of  her  peculiar  property  get  it" 

It  would  appear,  then,  that  the  above-named  translator  of  the 
Vivdda^chintdma/ni   would  make  a  distinction  between  the  pro- 
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periy  wbich  ia-  inherited  by  a  widow^  and  the  property  which  is 
inherited  by  the  mother.  At  least  it  is  not  quite  clear  from  the 
twelfth  paragraph  above  quoted^  whether  he  rejects  the  rule  as  liud 
down  in  the  SmrUi^dra  or  not  This  work  is  one  of  those  woriui 
upon  which  he  relies  as  laying  down  the  law  of  succession ;  and  he 
points  out  what  is  the  rule  as  laid  down  in  that  work.  It  may  be, 
however,  that  the  translator.  Baboo  Frosunno  Coomar  Tagore^ 
merely  mentions  it  as  a  discrepancy,  and  adopts  the  general  rule  as 
Baboo  Dwarka  Nath  Mitter  contends,  for  it. 

We  must,  however,  decide  the  question  before  us  on  the  law 
as  laid  down  in  the  Mitdkshari  and  in  the  Vivdda-chintdmanL 
The  opinion  of  Baboo  Frosunno  Coomar  will  be  well  considered ; 
but,  if  it  is  contrary  to  the  text,  we  must  reject  it.  It  seems  to  be 
quite  clear,  from  the  fact  that  there  is  a  distinct  Chapter  in  the 
law  on  the  woman's  separate  property,  that  there  is  some  distinction 
between  the  different  sorts  of  property  obtained  by  women.  There 
is  certain  property  denominated  specially  9trirdhv/n  regarding  the 
inheritance  to  which  a  different  rule  of  succession  prevails  from  that 
which  prevails  as  regards  other  property.  It  is  quite  clear  that  the 
different  rule  of  succession  is  laid  down,  not  because  the  woman 
was  the  last  owner,  but  because  the  property  is  of  a  special  descrip- 
tion, and  the  special  description  of  property  is  very  carefully  enu- 
merated. 

We  think  the  tect  clearly  confines  stri-dhun  to  be  some  sort  of 
special  separate  property. 

The  property  of  her  husband  or  her  son,  to  which  a  woman  may 
succeed  as  heir  for  her  life-time,  is  nowhere  laid  down  in  the  text 
as  thereby  becoming  atri-dhun.  If  the  law  of  the  Mit&kshar£  on 
this  point  was  so  different  from  that  prevalent  in  Bengal,  as  is  con- 
tended, the  commentators  would  have  distinctly  laid  down  the 
discrepancy.  As  a  general  rule,  the  laws  may  be  considered  to 
correspond,  although  there  are  certain  special  points  on  which  they 
differ.  These  points  are  wellknown ;  and  if  it  is  the  case  that,  on 
a  property  devolving  on  a  woman,  the  Mitikshari  law  at  once 
changes  the  whole  order  of  succession,  surely  there  would  have  been 
some  precedents  to  that  effect  in  the  law  books.  The  rule  laid  down 
in  Section  3  of  the  Chapter  on  stri-dhun  in  the  Mit&kshard,  that  the 
words  '*  woman's  property'^  are  not  to  be  used  in  a  technical  sense, 
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probably  means  that  whatever  estate  really  becomes  the  woman's 
property,  so  that  she  may  act  with  it  as  she  likes,  may  be  considered 
stri'dhun,  but  not  that  any  property  which,  at  any  time  comes  into 
a  woman's  hands,  even  the  family  property  in  which  she  is  allowed 
only  a  life-interest  is  also  stH-dhun.  If  this  was  the  law^  it  would 
have  been  clearly  and  distinctly  expressed,  and  there  would  have 
been  no  necessity  for  the  description  of  the  di£ferent  sorts  of  woman's 
property  which  the  law  lays  down. 

The  text  of  the  Vivdda^intdmani  is  as  clear  upon  the  sub* 
ject  as 'the  text  of  the  Mitdksharfi.  There  are  several  pages  to 
show  what  special  sorts  of  property  are  woman's  separate  property 
or  stri'dhun.  It  is  nowhere  laid  down  that  all  property  which  a 
woman  inherits  thereby  becomes  stri-dJiun,  and  after  her  death  is  to 
be  inherited  by  her  heirs.  The  opinion  of  Baboo  Prosunno  Coomar 
Tagore  is,  therefore,  we  think,  not  supported  by  the  text  of  either 
the  Mit&kshar&  or  of  the  Vivdda-ckintdmani ;  and  the  contention 
of  Baboo  Dwarka  Nath  Mitter  must,  we  think,  be  rejected  as  con- 
trary to  law  and  precedent. 

The  special  appeal  is  dismissed  with  costs. — S.  W.  B.  Vol.  Ill, 
page  140. 

A  step-mother  cannot  take  by  inheritance  from  her  step-son. — 
Lalla  Jotee  Lall,  v.  Doranee  Kower. — Sutherland's  Full  Bench  Re- 
ports for  1862-4,  p.  173.     Vide  2  Nort.,  p.  557.  Cowel's  Digest,  718. 

« 

Held  that  the  father  of  a  donee  under  a  Krishnirpan  inherits 
the  property  to  the  exclusion  of  the  family  of  the  donor.— Zoae^ 
ram,  Kripa-ram  v.  ML  /c/iAa.— Borr.  Rep.  VoL  II,  p.  502.  (Mori. 
Dig.  Vol.  I,  p.  321.) 
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SECTION      V. 


RRLATIVE  TO  BROTHEBS,  THEIB  SONS  AND  SONS'  SONS. 

By  the  Law  as  current  in  Mithila,  a  childless  widow  will  not 
succeed  to  her  husband's  share  of  joint  undivided  estate  if  he  have 
any  brothers  him  surviving ;  they,  and  not  the  widow,  succeeding  to 
his  share. — Baboo  Runjeet  Singh  v.  Baboo  Obhye  Naraen  Smgh. 
Sel.  S.D.A.  Rep.  Vol.  II,  p.  246  (New  Ed.  p.  315). 

See  also  Mua&vm/mat  Joraon  Koonwwr  v.  Chowdhree  Dooakt 
Dovnin  Smgh  and  othera — Ibid.  Vol.  VII,  p.  26.    See  ante,  p.  231. 

A  Hindii  dying  leaving  a  brother  and  a  widow,  but  no  children, 
the  undivided  estate  is  inherited  by  the  brother,  and  the  widow 
is  entitled  to  maintenance  only. — Oovind-das  DooUub-das  v.  MvJhar 
Ivkahmee. — Borr.  Bep.  Vol.  I,  p.  241. 

The  same  point  was  decided  in  Rungama  v.  Alxkvmma  and 
others.— Mad.  S.  D.  A.  Dec.  Vol  I,  p.  521. 

Where  there  are  two  sons  of  a  common  tocestor  succeeding 
to  ancestral  property,  and  one  of  those  sons  dies  without  male  issue, 
the  surviving  son,  and  not  the  deceased's  widow  or  daughter,  is 
entitled  to  the  succession. — Siva-geana  Fungoothy  Vencata  Let- 
choomy  Nachiar  and  another  v.  Aundy  Letchoomy  AmTnalsLud 
others.— Mad.  Dec.  Vol.  I,  p.  485.    (Mor.  Dig.  Vol.  I,  p.  324.) 

Where  a  person  acquires  wealth  either  at  home  or  abroad, 
by  his  own  exertion,  and  dies  without  separating,  his  brother  inherits 
the  property  to  the  exclusion  of  the  widow  and  mother.— Ifai^ 
Baee  v.  Kriahnee  £aee.— Borr.  Bep.  Vol.  II,  p.  124. 

Two  brothers  possessed  of  an  undivided  estate  in  Mithila, 
and  dying  leaving  a  widow,  a  daughter,  and  daughter's  sons,  the 
surviving  brother  succeeds  to  his  share,  to  the  exclusion  of  his 
brother's  widow  and  issue. — Pokh  Naraen  and  others  v*  Mvssum" 
mat  Seeephool-^el  S.  D,  A.  Rep.  Vol.  Ill,  p.  114. 

Illegitimate  sons  of  a  SkUdra  succeeding  to  their  father^  living 
and  dying  undivided,  succeed  to  each  other.— Fencato-ram  v.  F(Wi- 

VoL.  II.  60 
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cata  Luchema  Ullam  and  another.— Stra.  H.  L.  Vol.  II,  p.  804. 
M-orl.  Dig.  Vol.  I,  p.  32a 

Illegitimate  brothers  living  in  a  state  of  union,  SHOceed  to 
one  another. — Mynee  Boyee  v.  Ootoo-ram. — 8  Moore's  I.  A.  p.  400, 
(Hughes'  children's  case)  where  the  question  was  reviewed.  It  eame 
on  subsequently  before  the  Madras  High  Court;  (2  Mad.  H.  Ct  R 
p.  196.)  After  holding  that  they  were  not  barred  from  considering 
the  question  by  the  decision  of  the  Privy  Council,  the  Court  deter- 
mined that  the  brothers  iuherited  to  each  other,  and  to  their  mother. 
Norton's  Leading  Cases,  Part  11,  p.  568. 

The  whole  or  uterine  brother  has^  under  Hindd  Law,  a  better 
claim  to  succession  than  a  half-brother. — Beer^chunder  Joobraj 
V.  Neel'kishen  Tkahoor.—S.  W.  R.  Vol.  I,  p.  177. 

The  half-brothers  of  a  HindA  deceased  were  held  to  be  entitled 
to  his  share  of  undivided  property,  excluding  from  inheritance  bis 
widow  and  daughters. — Man-koonwar  v.  Bhugoo. — Borr.  Bep. 
Vol  II,  page  139.     (1  Mori.  Dig.  page  325). 

According  to  the  Mit^Ucshar&  law  a  step-brother  inherits  after 
the  widows  if  he  survives  them,  otherwise  a  uterine  brother^s  son  suc- 
ceeds.— Burhwii  Dev  Boy  v.  Punchoo  Hoy.— S.  W.  Repi  VoL  II, 
page  123. 

It  is  not  optional  with  a  minor  to  sue  either  in  his  own  name 
or  through  the  intervention  of  a  guardian  :  he  must  be  represented 
by  a  legally  constituted  guardian. 

A  member  of  a  joint  Hindti  family  is  precluded  from  maintain- 
ing a  suit  for  the  specific  share  which  would  devolve  upon  him  on 
partition. 

Separate  appropriation  of  profits  would,  in  some  cases,  be  rery 
good  evidence  of  a  tacit  agreement  amongst  the  members  of  a  joint 
Hind6  family,  to  bold  their  property  according  to  their  separate 
shares.  * 

A  debt  contracted  by  a  father  is  binding  upon  the  son,  unless 
it  is  of  such  a  nature  that  he  can,  under  the  provisions  of  the  Hind6 
law,  repudiate  it. 

Where  two  uterine  brothers  and  a  half  brother  are  members 
of  a  joint  Hind6  family,  and  one  of  the  two  former  dies,  the  brother 
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of  the  half-blood  is  not  entitled  to  receive  any  thing  out  of  the 
Bhare  of  the  deceased. — Cheyt  Narain  Singh  (one  of  the  defend- 
ants) appellants  v.  Bunwaree  Singh  (plaintiff;  and  another^  respon* 
dents.— S.  W.  R  Vol.  XXIII,  p.  395. 

The  sons  of  a  brother  are  heirs  ( on  failure  of  the  wife, 
daughter,  her  son,  parents,  or  a  brother)  of  a  man  dying  separated 
without  male  issue. — Pran  Shunhur  and  another  v.  P^Yin  Koonvnir. 
Borr.  Rep.  Vol,  I,  p.  427.    ( 1  Mori.  Dig.  p.  824 ). 

Two  brothers  living  undivided  and  dying,  one  leaving  a  widow, 
and  the  other  a  widow  and  a  son,  the  son  succeeds  to  his  uncle's 
estate,  to  the  exclusion  of  his  widow. — Musaumnuit  Oooldb  v.  Jlftw- 
eummat  PJiool. — Ibid.  p.  154. 

Under  the  Mitikshar^  a  nephew  succeeda  not  as  the  heir  of  his 
father,  but  as  the  direct  heir  of  his  uncle. — Brojo  Jdohun  Thakoor 
V.  Oanree  Persad  Okowdhoory.^8.  W.  R.  Vol.  XV,  a  r.  p.  70. 

S^  died  leaving  three  sons  and  ancestral  property,  of  which  K, 
one  of  S's  sons,  took  a  third  share.  On  the  death  of  another  of 
S^s  sons  without  issue,  E's  original  share  was  increased  by  his 
deceased  brother^s  share, — Hdd  that  according  to  the  Mit&ksharfi 
law,  one  of  E's  sons  was  entitled,  during  K  s  life-time  to  bring 
a  suit  to  assert  his  right  in  the  share  of  E,  inherited  from  his 
deceased  brother,  such  share  being  ancestral  property. — Oun^oo 
Mull  V.  Bunaee-dhur,  1,  6  N.  W.  R.  p.  79. 

A  second  cousin  excludes  a  third. — Mdha-beer  Persad  and 
others  v.  Mam  Shum. — ^Agra  Rep.  Vol.  Ill,  a.  c.  p.  6. 

Calcutta,  H.  C.—The  15ih  of  August,  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  R  Jackgon,  Judges. 

KUBEEM  Chund  Qukain  (plaintiff)  Appellant, 

versus 

OoDCJNG  QuMAN  (Defendant)  Respondent. 

Under  the  Mit^^kshar^  system  of  Hindd  Law,  in  default  of  all  heirs,  a  brother's  grand- 
son can  succeed. 

Jackson,  J, — ^The  question  raised  in  this  appeal  is  whether, 
under  the  Mit^kshar^  system  of  Hindii  Law,  a  brother's  grandson 
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can  succeed  to  tbe  estate  of  a  deceased  person.  The  Judge  of 
Patna  has  held  that  he  is  not  included  among  the  heirs,  and  has  on 
this  ground  dismissed  his  claim  to  inherit  his  grandunde's  estate. 

In  support  of  this  view  of  the  law^  the  cases  of  Government 
versus  Oridharee  Lai  Boy,  page  13,  Weekly  Reporter,  Volume  lY, 
and  of  Mussummat  Sona  Daee  versus  Bisumbhur  Sahoo,  pages 
168  and  169,  Legal  Remembrancer,  Volume  I,  have  been  specially 
pointed  out  to  us  as  following  former  precedents,  and  distinctly 
ruling  that  the  enumeration  of  heirs  as  laid  down  in  the  standard 
authority  on  the  Law,  viz.,  the  translation  of  the  Commentary  on 
that  Law  by  Sir  H.  Colebrooke,  is  an  exhaustive  enumeration ;  and 
it  has  been  next  pointed  out  that  in  no  portion  of  that  Law  is  the 
brother's  grandson  anywhere  mentioned  as  an  heir.  In  Chapter 
2,  Section  4,  verse  1,  brothers  are  mentioned;  and  in  verse  7, 
brother's  sons  are  mentioned,  but  brother's  grandsons  are  not 
alluded  to.  Again, in  Sections,  verse  1,  it  is  laid  down  that,  ''if 
there  be  not  brother's  sons,  gentiles  share  the  estate ;  *'  and  this 
Section  goes  on  to  enumerate  who  the  gentiles  are,  viz.,  first  the  &i- 
jyindas,  or  kindred  connected  by  funeral  oblations,  such  as  the  pater- 
nal grandmother,  the  paternal  grandfather,  the  ancles  and  tkttr 
sons,  and,  on  failure  of  that  line,  the  paternal  great-grandmother, 
great-grandfather,  his  sons,  and  their  issues  inherit.  And  in  the 
next  verse,  it  is  laid  down  that,  if  there  be  none  such,  the  succes- 
sion devolves  on  Samanodakas,  or  kindred  connected  by  libations 
of  water,  and  goes  on  to  point  out  that  Sapindas  cease  with  the 
seventh  person,  while  the  Samdnodakas  extend  to  the  fonrte^th 
degree.  In  the  next  Chapter  again,  cognates  are  declared  to  be 
heirs  on  failure  of  Sapindas  and  Sam&nodakas,  and  those  cognates 
are  specially  enumerated.  Acting  upon  the  rule  that,  when  the 
particular  relation  is  not  specially  enumerated  as  one  of  the  heirs, 
he  is  excluded  from  inheritance,  a  sister's  son  was  excluded  in  the 
decisions  above  quoted ;  and  on  the  same  ground,  in  the  case  of 
Ilias  Koonwar  versus  Agund  Roy  (  Select  Reports^  Sudder  Dewanny 
Adawlut,  Volume  III,  page  37  )  a  brother's  daughter's  son  was 
excluded. 

On  the  other  hand,  it  was  shewn,  for  the  appellant*  that  the 
right  of  a  brother's  grandson  to  succeed  to  an  estate  under  the 
Mitdkshar&  Law  as  a  sapinda  was  virtually  upheld  both  in  tbe 
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Sodder  Dewanny  Adawlat  and  by  tbe  Lords  of  Her  Majesty's  Privy 
Council  in  tbe  case  of  Ounga  Datt  Jha,  and  on  his  death,  Kutcbepat 
Datt  Jba  vertua  Bajendro  Narain  Boy  and  others,  reported  at 
page  11,  Vol  II,  Sadder  Dewanny  Adawlat  Select  Reports;  and 
at  pages  132  to  168,  Yolnine  II,  Mooi^'s  Indian  Appeals  for  1839. 
In  that  case  the  right  of  a  descendant  in  the  paternal  line  in  tbe 
sixth  degree  to  succeed  as  a  $apinda  was  held  to  be  preferential 
to  the  right  of  a  cognate.  It  is  admitted  that  this  case  was  governed 
by  the  MUhila  Law,  and  it  is  urged  for  respondent  that  there  is 
some  distinotian  on  this  point  between  the  MUdkshmrd  and  MiiMla 
Laws.  As  respects  the  commentary  on  the  Mit&kshari  Law,  the 
passages  above  alluded  to  as  having  been  quoted  by  tbe  opposite 
tide  are  referred  to  as  clearly  shewing  that  all  the  different  heirs 
are  not  enumerated,  and  that  there  are  heirs  which  are  not  there 
enumerated. 

The  learned  Judge  Mr.  H.  B.  Harrington,  in  the  course  of  his 
elaborate  opinion  on  the  Hind6  Law  quoted  at  page  156  of  the  deci- 
sion of  Ber  Majesty's  Privy  Council  in  the  case  of  Qunga  Dutt 
Jha»  laid  down  ''  that  the  term  *piMra*  or  son,  in  the  Mit&kshar&,  and 
its  Commentary  the  Subadliimi  is  frequently  used  as  a  generic  term 
for  male  issue  or  descendant,  and  must  be  so  construed  in  several 
parts  of  tbe  MitikshariL,  or  the  grandson  as  well  as  the  great^grand* 
son  would  be  excluded  from  the  immediate  succession,  though  ac- 
knowledged in  every  system  of  HiDd6  law  to  represent  their  father 
and  deceased  grandfather."  Mr.  Harrington  goes  on  to  give  his 
reasons,  alluding  specially  to  the  above  quoted  verses  4  and  6  of 
Section  5,  and  pointing  out  that  the  words  "  sons''  and  ''  issue" 
must  mean  generally  lineal  descendants  in  the  male  line.  It  may 
be  inferred  that  be  would  have  given  the  same  interpretation  to  the 
words  **  brother's  sons*'  in  verse  7,  Section  4 ;  and  if  so,  that,  in 
bis  optnioD,  a  brother^s  grandson  could  succeed  to  the  estate  of  his 
deceased  granduncle. 

We  are  of  opinion,  then,  that  the  word  <^  sons"  in  the  Mit&k- 
shar&  does,  as  a  general  rule,  include  all  descendants  in  the  male 
line  who  can  offer  funeral  oblations.  Otherwise  it  would  be  useless 
for  the  Mit&k8har&  to  lay  down  that  sapindaa  descended  from  the 
sixth  degree  or  Samdnodakas  from  the  fourteenth  degree  can  succeed 
if  it  also  laid  down  that  this  was  confined  to  the  sons  or  the  grand- 
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ACQS  of  tlie  gteat  grandfather  ia  the  eeventh  or  fourteenth  degree. 
The  words  **  sons"  and  ''  issue''  in  verse  4  and  6,  Section  S,  Chap- 
ter I,  of  the  MitiksharA,  must,  we  thinks  allude  to  the  descendants 
of  tho  paterflal  ancestor  in  the  nearest  degree  who  may  be  then  alive 
up  to  the  seventh  or  the  fourteenth  degree. 

It  is  by  no  means  inoonsistent  with  this  view  that  a  brother's 
daughter's  son  has  been  held  unable  to  succeed  A  brother's  grand- 
son in  the  male  line  may  be  among  the  enumerated  heirs  under 
the  words  **  brother's  son/'  even  if  the  daughter  is  thereby  excluded. 
This  decision  is  not,  thereforOi  opposed  to  that  regarding  a  brother's 
daughter's  son. 

We  accordingly  reverse  the  decision  of  the  Judge  of  Patnai 
and  remand  the  case  to  him  for  disposal  of  the  remaining  issues 
which  arise  in  it. 

Bayley  J. : — We  think  that,  even  if  the  brother's  grandson  can- 
not succeed  after  the  brother's  son,  still  that  he  can  succeed  generally 
as  a  mpinda  or  one  of  the  kindred  who  can  offer  funeral  rites  to 
the  deceased.  In  this  case,  one  brother's  grandson  has  obtained 
possession  of  the  whole  estate,  another  sues  him  to  obtain  posses- 
sion of  his  share  of  it«  There  is  no  nearer  heir  to  the  estate.'  The 
sole  question  is  whether,  under  any  circumstances,  in;  deffitult  of  all 
heirs,  a  brother's  grandson  can  succeed.  We  think  that  he  can.— - 
&  W.  Rep.  Vol.  VI,  p.  15a 

Brothers'  sons  exclude  brother's  grandsons. — Ounga  Been 
Rawot  V.  Mudhoo  Soodun, — ^Agra.  Rep.  Vol.  Ill,  p.  11.  See  Nor- 
ton's Leading  Cases,  Part  II,  p.  573. 

According  to  the  Hindti  law,  as  current  in  Behar,  the  grandson 
of  paternal  uncle  is  excluded  by  a  brother's  son,  and,  on  the  bro- 
ther's son's  death,  by  his  widow,  if  the  family  were  divided ;  and 
according  to  the  same  law,  a  boy  adopted  in  the  kriirima  form 
takes  inheritance  both  in  his  own  family  and  in  that  of  his  adopting 
parents.--8el.  S.  D.  A.  Rep.  Vol.  Ill,  p.  807  (New  Ed.  p.  410. ) 
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Admitted  legal  opinions. 

Half  brothers  share  equaUy  with  whole  brotheiVs  if  undivided.    But  axe  excluded  by  a 
whole  brother,  if  separated. 

Q.  I.  A  person  had  two  wives;  by  his  first  wife  he  had  two 
sons,  and  by  the  second  one  son.  After  the  father's  death,  all  the 
brothers  lived  together  as  an  undivided  family ;  and  jointly 
possessed  the  paternal  estate.  One  of  the  sons  by  the  first  wife 
died,  leaving  a  widow,  who  is  since  dead.  Subsequently  to  her 
death,  the  other  son  by  the  first  wife,  and  lastly  the  son  by  the 
second  wife,  died,  each  leaving  a  widow.  In  this  case,  it  is  pre- 
sumed the  property  will  be  made  into  three  shares^  of  which  two 
will  go  to  the  widow  of  the  son  by  the  first  wife,  and  the  remaining 
one  to  the  widow  of  the  son  by  the  second  wife.  Is  this  the  pro- 
per distribution  according  to  law  ? 

JR.  1.  If  the  original  proprietor  had  three  sons  by  two  differ- 
ent wives,  as  mentioned  in  the  question,  and  the  son  whose  widow 
is  dead,  died  while  they  were  living  together  as  an  undivided  and 
joint  family ;  in  this  case,  the  uterine  and  half  brothers  should  have 
succeeded  in  equal  shares  to  the  property  left  by  their  deceased 
brother.  On  their  death,  their  widows  are  entitled  to  the 
succession. 

Q.  2.  Should  it  be  proved,  that  the  three  brothers  divided 
the  estate  among  themselves,  and  died  one  after  another,  in  this 
case,  is  there  any  particular  rule  for  the  widows'  succession  ? 

R.  2.  Supposing  the  brothers  to  have  made  partition  of  their 
paternal  estate,  and  to  have  taken  possession  of  their  respective 
shares,  and  subsequently  one  of  the  sons  by  the  first  wife  to  have 
died,  leaving  no  widow,  his  brother  of  the  whole  blood  is  exclu- 
sively entitled  to  his  share.  On  his  death,  his  widow  is  entitled  to 
two  shares,  that  is  to  say,  to  the  one  which  was  her  husband's 
original  legal  share,  and  to  the  other  which  devolved  on  him  from 
his  uterine  brother.  The  widow  of  the  son  by  the  second  wife  is 
only  entitled  to  the  share  of  which  her  husband  died  seized.  March 
ZOth,  1820.— Macn.  H.  L.  Vol.  II,  Chap.  1  Sect.  V,  Case  1. 
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Property  derived  to  a  woman  from  ber  husband  goes  at  her  death  to  his  nephews ;  Wl 
not  her  peculiar  property,  which  will  go,  in  preference,  to  her  step-daughter. 

Q.  A  widow  instituted  an  action  claiming  ber  husband's  share 
of  the  ancestral  estate,  against  his  nephews^  who  however  came  to 
an  amicable  adjustment  with  her^  having  assigned  some  immovable 
property  for  her  maintenaDce.  From  that  time  she  continued  to 
live  with  the  daughter  of  her  rival  wifoi  which  daughter  had  a  son, 
since  dead.  On  the  death  of  the  widow  her  funeral  rites  were  per- 
formed by  the  husband  of  the  daughter  of  her  contemporary  wife, 
and  the  first  anniversary  of  her  death  was  celebrated  by  her 
husband's  nephews.  In  this  case,  will  the  properly^  whether  it  bo 
her  husband's  patrimonial  or  her  own,  purchased  either  with  the 
produce  of  her  husband's  patrimonial  or  with  her  own  peculiar 
property,  devolve  on  her  husband^s  nepbews>  or  on  the  daughter 
of  the  rival  wife  ? 

22.  Supposing  the  childless  widow  to  have  received  immovable 
property  out  of  her  husband's  patrimonial  estate  by  compromise 
from  his  nephews  for  her  maintenance,  she  would  in  sttch  property 
have  had  only  a  life  interest  Her  property,  therefore,  with  the 
exception  of  her  peculiar  estate,  will  devolve  on  her  husband's 
nephew.  But  the  property  which  she  purchased  with  her  subsis- 
tence, her  jewels,  ber  perquisites,  and  her  gains,  is  termed  her  pecu- 
liar or  separate  property,  and  should  devolve  on  the  daughter  of 
the  rival  vfife.—CUy  Patna,  itb  Jtdy  1807.  Macn.  H.  L.  Vol.  II, 
Chapter  I^  Section  5,  case  4. 
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RftLATfVB  TO  TOINT  aAD  UKDIVIDBD  PROPERTY. 

It  is  perfectly  intelligible  tbat»  upon  the  principle  of  survivor- 
ship, the  right  of  the  co-parceners  in  an  undivided  estate  should 
override  the  widow's  succession.  According  to  the  principled  of 
Hindii  law,  there  is  co-parceneryship  between  different  members  of 
a  united  family,  and  survivorship  following  upon  it.  There  is  com- 
munity of  interest  and  unity  of  possession  between  all  the  members 
of  the  family ;  atid  upon  the  death  of  any  one  of  thera,  the  others 
may  well  take  by  survivorship  that  in  which  they  had,  daring  the 
deceased's  life-time,  a  common  interest  and  common  possession.  But 
the  law  of  partition  shows  that^  as  to  the  separately  acquired  pro- 
perty of  one  member  of  a  united  family,  the  other  members  of  that 
family  have  neither  a  community  of  interest  nor  unity  of  possession. 
The  foundation,  therefore,  of  a  right  to  take  such  property  by  survi- 
vorship fails  ;  and  there  are  no  grounds  for  postponing  t^e  widow's 
right  to  inherit  to  any  superior  right  o^  the  co-parceners  in  the 
undivided  property. — Part  of  the  Privy  Council  decision  in  Katarria 
NoAchear,  v.  The  Rajah  of  Shiva'gu7iga.—Vtde  Sutherland's  t^rivy 
Council  Judgments,  page  530 ;  and  Moore's  I.  A.  Yol.  iX  P-  611  et  acq. 

The  Canon  of  the  Hindd  law  of  Southern  India,  in  regard  to 
the  succession  of  widows,  is  Hhat  a  wedded  wife,  being  chaste, 
takes  the  whole  estate  of  a  man,  who  being  separated  from  his  co- 
heirs and  not  subsequently  re-united  with  them,  dies  leaving  no 
male  issue.*  The  limit  of  the  *  co-heirs'  must  be  held  to  include 
undivided  collateral  relations^  who  are  descendants  in  the  male  line 
of  one  who  was  a  co-parcener  with  an  ancestor  of  the  last  possessor. 
Collateral  kinsmen  answering  the  above  description  have  interests 
which  pass  inter  se  by  right  of  survivorship,  and  a  widow's  right 
as  heir  is  excluded  by  the  text  when  any  of  such  colTaterdI  kinsmen 
survive  her  husband.  Th6  (jroverninj^  principle  6t  th^  rule  is  co- 
parcenary survivorship  Which  ;^recludes  alike  the  right  of  the  vWdow 
and  every  other  member  of  ^he  family^  who  has  no  right  to  the 
enjoyment  of  {he  estate  before  the  death  of  the  pofss'esiidil'  ' 
Vot.ll.  SI 
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The  sound  rule  to  lay  down  with  respect  to  undivided  or  im- 
partible ancestral  property,  is  that  all  the  members  of  the  family 
who^  in  the  way  pointed  out,  are  entitled  to  unity  of  possession  and 
community  of  interest,  according  to  the  law  of  Partition^  are  co- 
heirs, irrespectively  of  their  degrees  of  agnate  relationship  to  each 
other,  and  that,  on  the  death  of  one  of  them  leaving  a  widow  and 
no  near  sapindaa  in  the  male  line,  the  family  heritage  both  partible 
and  impartible  passes  to  the  survivors  or  survivor,  to  the  exclusion 
of  the  widow.  But  when  her  husband  was  the  last  survivor,  the 
widow's  position  as  heir  relatively  to  his  other  undivided  kinsmen, 
is  similar  to  her  position  with  respect  to  his  divided  or  self  and 
separately  acquired  property. — 8r(  Rijah  FeTUcmttia  Oawai-devavnr 
ma  Odru  v.  Sri  RSgah  Yenumula  R&mandora  Odru, — Mad  H.  C. 
Rep.  Vol.  VI,  p.  93. 

It  is  not  the  universal  rule  that  a  Hindti  woman  cannot  in- 
herit so  long  as  there  is  a  male  representative  of  the  family.  Her 
right  to  inherit  depends  on  the  nature  of  the  property.  If  the 
property  be  the  joint  property  of  an  undivided  HindA  family, 
females  are  only  entitled  to  maintenance ;  but  if  the  property  be 
held  as  a  separate  or  divided  property,  it  devolves  upon  the  female 
heirs  in  their  proper  order  of  succession. — Uwsummat  Soorjoon  t. 
Ishru  Bramma. — N.  "W.  Rep.  VoK  III,  p.  7*. 

The  preferable  right  of  the  surviving  parceners  may  be  deduced 
by  infere^nce  from  the  fact  that  **  the  same  goods  which  appertain  to 
one  brother,  belong  to  another  likewise,"  and  that  *'  when  the  right 
of  one  ceases  by  his  demise,  those  goods  exclusively  belong  to  the 
survivor,  since  his  ownership  is  not  divested/'  But  according  td 
both  schools  of  Hind6  law,  the  right  of  survivorship  is  not  abse- 
lute,  and  the  undivided  share,  according  to  both,  descends  to  his 
sons. — Part  of  the  decision  in  Vhaswdmi  Ordmini  v.  Ayya-wff&mi 
Gidmini.— Mad.  H.  C.  R.  Vol.  I,  p.  475. 

Suceessioiiy  in  undivided  families  living  under  the  Mit&ksbaii 
goes  by  survivorship  to  the  males,  to  the  exclusion  of  females.— 
Sivorgeana  PungooUiy  Venhata  Leohoomy  Natchiar  daughter 
of  the  deceased  Satoaroyer  late  Zemindar  of  Oorcand^  and  Pvity 
Oannoo  Afnimavl  widow  of  the  deceased  Satooroyer  and  guardian 
of  the  first  plaintiff,  v.  Anndy  Letchoamy  Ammaul,  her  son  Ooda- 
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linga  Sostoorayer,    her   father   Swamy    Taven,  aud  the  deceased  ' 
zemindar^s  brother,  Palany  OomaTa-^wofmy  Satooroyer,  guardians  of 
the  Sod  defendant.*— Madi»8  Select  decrees  Vol.  I,  p.  485.    Norton's 
Leading  Cases,  Part  II,  p.  457. 

A  'widow  is  not  competent  to  claim  a  share  in  undivided 
ancestral  property  nor  can  she  be  considered  as  a  co^parcener  of  the 
estate ;  and  since  she  is  not  a  co-parcener,  she  is  not  vested  with  the 
same  rights  as  the  other  co-parceners. — Venkata  Soobumal  v.  Vert- 
cummal    C&ae  12  of  1818.  1  Mad.  Dec.  p.  210.  (1  MorL  Dig.  317.) 

A  member  of  an  undivided  family  living  under  the  Mit&kshar& 
laW;  and  having  joint  family  property,  died  entitled  to  an  undivided 
share  in  such  property,  leaving  two  widows,  him  surviving. 

Held,  that  the  share  of  the  deceased  did  not,  at  his  death,  pass 
to  his  widows,  but  that  ( there  being  no  male  issue)  it  passed  to  the 
remaining  members  of  the  family  by  survivorship,  and  could  not  be 
rendered  liable  for  the  debts  of  the  deceased  in  a  suit  against  his 
widows. — SadaboH  Prasad  v.  Foolhaa  Koer.^    See  ante  p.  149. 

It  was  held,  that  by  the  death  without  (male)  issue  of  one  of  an 
undivided  family  during  the  life-time  of  others,  his  share  of  the  un- 
divided inheritance  reverts  to  his  father,  or  his  direct  heirs,  and  not 
his  widow. — Ambavow  v.  Button  Krishna  and  others. — ^^Sel.  Rep. 
page  132.     ( 1  MorL  Dig.  p.  317> 

By  the  law  as  current  in  Benares  a  widow  is  not  entitled  to    * 
share  an  undivided  estate  with  her  late  husband's  brethren,  and  is 
only  entitled  to  maintenance. — Duljeet  Singh  v.  Sheo-munookh  Singh. 
SeL  S.  D.  A.  R.  Vol.  I,  p.  59  (New  Ed.  p.  79.)    H.  Colebropke  and 
Harington. 

By  the  law  as  current  in  Benares,  a  childless  widow  is  not  en- 
titled to  succeed  to  her  late  husband's  estate,  which  devolved  entity 
and  without  partition  on  him  from  his  ancestors,  to  the  exclusion  of 

*  *'The  leading  case,"  says  Sir  John  Norton,  "well-known  as  the  OordmdCcue, 
iUiBtrates  the  doc^ine.  '  When,  then,  *  nude  .eo-parcener  dies^  the  remaining  male  oo* 
parceners  continue  to  administer  and  enjoy  the  undivided,  property, .  lust  as  though  no 
death  had  bappened^  and  this  as  Idng  as  they  remain  iiicoi^poi^tiM.  1  6tt».  p.  142.'' 
Norton's  Leading  Gases,  Part  II,  p.  461. 

t  This  decision  has  been  affirmed  by  the  Privy  CoundL 
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his  brothers. — Rqjdh  Shumahere  Mull  v.  Rane^  Ddroi  f^oavnu:, — 
Sel.  S.  D.  A.  Rep.  Yo).  II,  p.  169.    (M^w  £d.  p,  916.) 

Where  property  is  acquired  by  the  members  of  a  joint  HindA 
family  from  funds  derived  from  the  ancestral  property  and  held  by 
them  in  joint  possessions  on  the)  death  of  o^e  of  thepi  his  share  does 
not  devolve  on  hif  yi'i^ow.r-JIfwaumijBifii  Ta^knoq  v.  Mu^wmmat 
Moama  and  others.— &  W,  R.  Vol  YH,  p.  ♦♦0. 

According  to  the  Mit&ksha^&  law>  where  property  is  joint  and 
undivided,  a  widow  cannot  succeed,  but  is  entitled  to  maintenance 
only.  The  withdrawal  by  her  husband'a  brothers  of  their  claim  to 
his  share  cannot  give  her  a  title  to  succeed  ta  it-^^Monhum  Koon- 
WW  ^pauper,;  v,  Tkahoor  Persavd.---^  W.  ft.  Vol  y,  p.  176L 

Under  the  Mit&kshar&  laW|  a  daughter  can  inherit  a  separated 
share,  but  where  the  property  is  held  jointly,  the  widow  or  daughter 
cannot  succeed,  but  are  only  entitled  to  maintenance. -^IToaZacIa 
Debia  v.  Ra^otee  JDsftia.— S.  W.  R.  Vol.  XII,  p.  466. 

Under  the  Hindii  law,  where  property  is  proved  to  be  separate 
and  divided  property,  the  daughters  and  daughter's  son  are  the 
legal  heirs  entitled  to  it,  and  not  more  remote  relations  to  the  de- 
ceased.—Bumyar  8vngh  and  others  ▼.  Musaummat  Hunsee  and 
others,— Agra  Rep.  Vol.  II,  a.  c.  page  166. 

See  also  anU  pa^es  227,  229-232;  242,  244,  245,  400,  404, 
420,  460,  466,  467,  47S  apd  475. 


Admitted  legal  opinions. 

According  to  the^  l^w   of  BenareB,  a  man's  dau^fiter,  tl^  ^n^Iy.  ^^M  i^>f ^  ^  ^f 
tntitled  to  maintenance  from  her  unde^  and  their  Bona. 

Q.  There  were  fpur  brothe^rs  of  the  whole  bloodi  who  joiiitly 
held  a  paternal  landed  estt^te.  Two  of  them  are  still  living,  and 
tlie  otK^r.  t^o  died,  OjK^e  lo^y^g  two  40ns,  and  the  other  a  nutiden 
daughter.  In  this  case,  is  the  daughter  entitled  to  any  share  of 
the  property,  and  if  so,  what  proportion  will  devolve  on  her  7 
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R  Supposing  the  maideo  daughter  to  have  no  other  near 
relation  livings  except  her  unolee  and  uncles'  sons,  then  they  (her 
uncles  and  uncles*  sons)  ave^  bq^pd  tpi  disipose  of  her  in  marriage. 
If  the  daughter's  deceased  father  have  not  separated  his  portion  of 
the  paternal  estate  from  that  of  his  co-parceners,  then  they  are 
bouu4  to  a^pp^Jf  tlve  n^^ssa^y)  ^pen^es  ^tteiTi^t,  qn  hex  lyarriage, 
out  (fS  the  joint  ^tate.  T!\^fi,  ^\^^t  q^i^not  ii^l^^rit  th^  legal 
shai^e  of  hor  decked  father.  Tl^ifS  op^iioj?^  i^  qonsoni^nt  to  the  lnw, 
as  pronounced  by  TdJTiavalkya,  Vishrif^,  ^.d  other  s^es.*->-Zillah 
AlMgurh,  i^pfi  ^i,  1S^.—^M^.  B,j4,  Vol,  JI^  Chajp.  I,.  SJ^t  iii, 
Cas(B7^ 

.  \     . : 1 1 — ; r-n = : : r-: 

*  AcoordiDg  tq  the  law,  as  received  in  the  school  of  BenareB,  the  undiyided  brother's 
Cemale.  heirs  atto  exoladad  by  his  a»2e  co^Mroento^  as  wiUi  an>esY  frQi«  thS)  sp)) jpittwi 
extracts  fcom  the  Mittfkshar<  :— "  The  wife  ■tu^l  take  the  estate,  regards  the  widgw  of 
a 'separated  brother/*  page  SS7.  ^l%ei«A>re,  it  isa  settled  ni1e»  that  a  weddediwi^ 
being  chaste,  takes  the  whole  estat^  of  the  man.  whp^  h<(ioK  ^paj^te^  from  his  oo^helrs, 
and  not  subsequently  re-united  With  them,  dies  leaving  no  ma}e  iBBue,'*page  iiO.    But 


aflconfingto'tfa^ilSimMlirevali^n^mBeini^.^^  ffm^y  ^  ^  bflT;  to  the 

saooesBion  of  t^  fsmfle  hdr.-*Note  byjSir  W.  * 


.  Haq^hten. 
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RELATIVB  TO  SIETTBRa 
Bcymhay  Supreme  Court,  Equity  Side. 

A  Hindii,  an  inhabitant  of  Bombay,  entitled  to  separately  ac- 
quired movable  and  immovable  property^  died  leaving  a  widow,  an 
infant  son,  three  daughters,  and  a  brother.  The  son  died  in  in&ncy, 
and  without  haviug  married.       *  '         '     * 

Held,  on  decdurer,  that  the  widow,  as  mother  of  the  sbn,  inherits 
his  property,  as  to  the  movables  absolutely,  as  to  the  immovables  for 
life,  with  remaiuder  to  the  sisters  of  the  son  as  his  heirs  ahaolviely, 
and  ihat  as  against  the  defendants  (the  widow  and  daughters)  the 
plaintifCi  (as  sons  of  a  separated  brother)  have  by  Hindd  law  no 
claim  as  heirs  to  any  part  of  the  property. 

Hie  word  **  parents,"  in  the  order  of  saoeession  as  laid  down  in 
the  Mitfikshar&,  includes  father  and  mother,  and,  in  like  manner, 
**  brethren''  includes  sisters  as  well  as  brothers. 

Held,  on  appeal :  In  a  separated  family  sisters  take  as  heirs 
to  an  unmarried  and  intestate  brother,  in  preference  to  the  relations 
of  the  father.  Marriage  does  not  exclude  them  from  the  inheritance. 
Vindydk  Arumd^rdo,  Laksman  Anand-rdOi  Mddhav-Tdo  Anmir 
r6o,  and  Venkohd  Anand-rdo  plaintiffs  ▼.  Lakami-bdi  widow  and 
executrix  of  the  last  will  and  testament  of  Bhagvant-rdo,  VeiJc^ 
deceased,  Ndni-b&i,  Sundrd-bSi,  and  Shokd-bdi,  defendants.— Bom. 
H.  C.  R.  Vol.  I,  p.  117. 

Privy  Council.— 2%6  I7(h  of  February  1864. 

Present: 

Lord  Kingsdown,  Lord  Justice  Knight  Bruce,  Lord  Justice  Turner, 

Sir  L.  Peel,  and  Sir  J.  W.  Colvile. 

On  Appeal  from  the  Supreme  Court  (tf  Bombay. 

Vekaybck  Anund-bao  and  others, 

versus 

LuxooMEE-BAi  and  others. 

Aooording  to  the  Hindili  Law,  in  B<mbay  <U  kati,  nsten  are  hein  of  their  brotlMn. 
The  merriage  of  daughters  and  their  marriage  portiona  do  not  eislude  theni  from 
participation. 
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Bbugwtint-rao  was  a  Hind^;  resident  at  Bombay.  He  died  iii' 
tbe  year  1851,  having  made  hts  Will  in  the  English  langnagei  dated 
in  that  year. 

The  Testator^  as  has  been  saidj  died  in  tbe  same  year^  snnrived 
by  his  wife,-  the  execntrixi  ene  of  tbe  respondents,  and  her  three 
daughters  by  him^  who  are  also  respondents,  and  by  the  infant  son 
Oujanon,  who  died  iii  the  year  18&3,  a  child  under  fonr  years  of  age. 

Upon  the  qnestion  of  the  capacity  of  the  sisters  to  be  heirs 
to  their  brother,. different  views  of  the  law  appear  to  have  been 
taken  in  different  parts  of  India,  and  a  general  leaning  in  favor  of 
excluding  the  sisters  in  snoh  a  ease  appears  to  prevail  in  Bengal, 
but  appears  not  to  prevail  in  the  tenritories  of  Bombay.  It  is  a 
point  upon  which,  probably,  it  may  be  said,  that  a  reasonably 
difference  of  opinion  may  be  entertained ;  but  the  authorities  most 
regarded  in  Bombay*  whence  this  case  comes,  seem  to  be  in  favor 
of  preferring  tbe  claim  of  the  sisters  to  the  claim  of  the  male 
paternal  relatives,,  the  cousins.  .The  Chief  Justice,  in  giving  his 
judgment  in  the  present  case,  quotes  a.  book  with  which  we  are 
noft  familiar  here,,  but  which  seems  to  be  well  known  in  Bombay, 
and  to  be  considered  and  treated  as  an  authority  there.  He  says^ 
**  Supposingi  then,  Luxoomi-bai  to  take  a  life-estate  only  in  the 
descended  inheritance,  the  reversion  vests  in  tbe  next  heir  of  Quja- 
non^  and,  vpon  the  best  authorities  recognized  in  this  Presidency^ 
that  heir  is  his  sisters,  who  are  defendants  in  this  suit  This  ap- 
pears, from  Afu2/ti^a>  Chap.  lY^  p.  19,  where,  after  enumerating 
the  mother  (see  pp.  14  and  16),  the  uterine  brother  and  his  sons 
(Sections  16  and  17)|  the  paternal  grandmother  (Section  18)  the 
commentator,  in .  Section  19>  proceeds  thus  :*— ''  In  default  of  her 
(the  paternal  grandmother)  comes  tl^e  sister,  under  this  text  of 
Manu  '.To  the  nearest  aapinda  (male  or  female)  after  him  (or  her), 
in  the  third  degree  the  inheritance  next  .  belongs/  and  this  of 
BrihaspaM,  *  where  many  claim  the  inheritance  of  a  childless  man, 
whether  they  may  be  paternal  or  maternal  relations,  or  more  dis- 
tant kinsmen,  he  who  is  the  nearest  of  them  shall  take  the  estate/ 
And  the  next  rank  is  hers  (the  sister's),  both  from  her  being  be- 
gotten under  the  brother^s  fan^ily  name,  and  there  being  no  further 
reservation  with  respect  to  the  Qentile  relationship.  Neither  is  she 
mentioned  in  the  text  as  the  occasion  of  taking  the  wealth ;  but  as  next 
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of  kia  sb^  isucoeeda.''  Coofi^ering  tbe  high  autheriiy  of  Uie  Muy&kha 
dot  this  side  of  ladiai  Ihia  •  might  alooe  seem  sufficient  to  establish 
the  positioa  that  the  sister  comes  next  in  order  of  inheritance  after 
the  paternal  grandmother  (  bat»  according  to  certain  coramentatorB 
on  the  Mit&kahar&j  the  sister  eomes  next  in  order  efinheritaDee 
after  the  brotben  The  passage  in  the  Mitfiksbari  is  contained  in 
the  first  paragraph  of  Chapter  II,  Section  4;  *0n  failure  of  the 
fatbdr^  brethren  sbate  the  Ostate.'  Naoda  Pundita  and  Balam 
Bbatta,  s^ys  Mr.  Colebrookoi  in  bis  note  to  this  passagei  consider 
ibis  as  including  '  brothers  and  si&ters'  in  the  same  manner  in 
vrbich  ^  parents'  have  been  eKpiained  '  nfiother  and  father/  and  oon- 
formably  with  ad  express  rule  of  Qraainiar.'  Thej  observe  that  tbe 
brother  inherits  first,  and^  in  his  default,  the  sistef ;  this  opinion^ 
Mr.  Oolebrooke  st^teis^  is  controverted  by  Kamcdikwra  and  the 
aulfaor  of  Muyiikka,  It  certainly  is  so  in  para.  16  of  Chapter  IV, 
Section  VIII,  of  the  Muy&kk^u 

Their  Lordships  confie  to/  tbe  concTasi6ti  that  the  general  role 
in  Bombay  bsis  long  been',  and  isy  to  tte'at  the  siste'^  a^  heirs  to  the 
brother  rather  thad  the  paternal  felativett  of  tbe  description  of  the 
present  plaintiffs.  Accordlbgly,  their  Lordships  think  that  they 
may  safely  and  properly,  in  ibe  predeni  iti^tince,  adopt  or  ac(^t 
that  tule.  They  <^6D8ic(ef  that,  ih  Boittbdy  (U  Uasi,  tbe  sisters,  in 
^ttch  a  ciLse  lis  tlvis,  afe  the  heir^  of  the  brother.  The  coa'se^juenoe 
is  that,  in  t^hatevei^  possible  manner  the  Will  6f  the  Testatot*  is 
read,  the  entire  interest  id  tlie  pi^ope)ciy  in  (][tfestion  miist,  we  tUnk, 
be  viewed  as  Vested  in  the  widow  ilnd  her  dalAghters;  Or  sottie  or 
one  of  them,  and  that,  thetefoi'e,  the  appellants  here,  llbe  sons  of 
the  brother  6f  the  Testdtor,  are  suing  id'  a  matter  in  which  tliey 
have  not  shown  the  slightest  intei^st,  noi*  with  which  h^ve  iftey  any 
concerb.  The  result  is,  in  their  Lordshipd'  6pfnion,  that  ^e  appeal 
lihould  be  dismissed  with  costs. 

It  ought  to  be  added,  as  to  the  argument  tfiat  the  iharriage  of 
the  daughters  and  their  marriage  portions  eitcluded  tliem  from  parti- 
cipation, that  their  Lordships  think  there  is  no  ground  for  that 
argument.— S.  W.  Rep.  Vol.  lit,  P.  C.  p,  41. 
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Bombay,  H.  Q.—The  lih  of  January,  1869. 

BhIskab  Tbimbak  AchArta,  plaintiff. 

MahA-DEV  RiMJEE,  HtBU,  POSTT  LaESHUHAN,  pRiN-^IVAN-DiS,  MAtHUBi-Dlfl, 

Mussi  Abdul,  NASABviNJi  MehervAnji,  and  the 
Advocate  General,  Defendants. 

A  Hindd  widow,  who  has  inhorited  immoTablo  property  from  her  husband,  though 
poesesaed  of  a  limited  power  of  alienating  portioDs  of  such  property  for  necessary 
purposes  or  spiritual  uses,  cannot  dispose  by  a  gift  in  dkarm  or  Krithndrpan  of  the 
Whole  of  such  immovable  property  without  the  consent  of  the  heirs  of  her  husband. 

Upon  the  death  of  the  widow,  her  husband's  auter  is  his  residuary  heir, 

Arnavld  J, — The  first  question  of  law  that  presents  itself  for 
decision  is  whether  Janki  had  a  right  by  Hindd  law  to  dispose  by 
will  or  religious  gift  of  the  whole  of  her  husband's  immovable  pro- 
perty in  Kriahndrpatu 

The  answer  to  this  question  must  be,  I  think,  in  the  negative. 
The  nature  of  the  Hindti  widow's  estate  over  immovable  property 
inherited  from  her  husband  has  been  much  discussed  of  late  and 
must  now  be  considered  authoritatively  settled  by  the  recent  deci- 
sions in  tlie  Privy  Council  In  the  first  of  these  in  point  of  date, 
decided  on  the  1st  of  February  1867 :  Mvsmmmat  Thakoor  Dayee 
V.  Rai  Balack  Ram*  the  Privy  Council  determined  that,  though 
according  to  the  Mit^sharfi  a  Hindi!  widow  may  dispose  of  movable 
property  inherited  from  her  husband — a  power  she  does  not  possess 
under  the  law  of  Bengal, — ^yet  by  both  laws  she'  is  restricted  from 
alienating  any  immovable  property  whether  ancestral  or  self  acquired 
so  inherited — On  her  death  the  immovable  and  the  undisposed  of 
movable  property  pass  to  the  next  heirs  of  her  husband. 

The  next,  I  believe  the  last,  case  on  the  point  before  the  Privy 
Council,  was  decided  on  the  llth  March  1868:  Bhugwan-deen 
Doobey  v.  Myna  JSai.f  I^  this  case  their  Lordships  treat  it  as 
"  settled"  (i.  e.,  in  all  the  schools)  beyond  all  question  that  the  im- 
movable property  which  a  woman  inherits  from  her  husband  cannot 
be  disposed  of  by  her,  and  does  not  pass  as  her  strWian,  but  passes 
upon  her  death  to  the  next  of  kin  of  her  husband.  Their  Lordships 
further  held  that  according  to  the  law  of  the  Benares  School  the 

•  10  Calc.  W.  Rep.  p.  c.  8.    Ante  p.  277.  f  9  Calc.  W.  Rep.  p.  c  25.    -intep.  278. 

V0L.IL  62^ 
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same  rule  applies  to  movable  property  iDherited  by  a  Vidow  firom 
her  husband  as  to  immovable. 

It  was  not  probably  the  intention  of  their  Lordships  in  laying 
down  the  rule  so  absolutely  in  restriction  of  any  alienation  by  the 
widow  of  immovable  estate  inherited  from  her  husband  to  exdade 
her  right  to  alienate  portions  of  such  estate  for  necessary  porpoees 
or  for  spiritual  uses.  All  the  books  seem  to  concur  in  giving  her 
such  powers  to  a  certain  limited  extent;  but  to  hold  that  saA 
powers  extend  to  a  gift  in  dharm  or  Krishndrpan,  as  in  this  case, 
whether  by  will  or  by  religious  ceremony,  of  the  whole  or  aU  but 
the  whole  of  the  immovable  property  inherited  by  a  widow  from  her 
husband  would  be  a  position  inconsistent  both  with  the  letter  and 
spirit  of  the  recent  decisions  which  have  defined  the  limits  and  the 
nature  of  the  Hind6  widow's  estate. 

On  these  grounds  neither  Janki's  dharm  writing  nor  her  Will 
nor  her  religious  gift  in  kriahndrpan  could  in  my  opinion  be  sup- 
ported, if  they  stood  alone,  as  binding  upon  the  heir  or  heirs  of  her 
husband,  and  the  only  question  therefore  is  whether  the  heir  or 
heirs  of  her  husband  has  or  have  not  so  far  adopted,  ratified^  and 
acted  upon  them  as  to  have  estopped  himself  or  themselves  from  now 
contestiog  their  validity. 

This  leads  to  the  inquiry,  who.  at  Janki's  death  was  the  heir 
or  who  were  the  heirs  of  Vithal  Filaji.  That  the  death  of  the  widow 
is  the  true  point  of  time  to  fix  on  in  order  to  ascertain  who 
are  to  take  as  heirs  of  the  deceased  husband  must  now  he  regarded 
as  a  clearly  established  rule.  ''  It  is  settled,"  says  Sir  Barnes 
Peacock  in  deliverying  the  judgment  of  a  full  fiench  Court  at  Cal- 
cutta, ''  that  the  widow  does  take  as  heir  to  her  husband  in  default 
of  issue,  and  that  upon  her  death  those  persons  succeed  as  re- 
versionary heirs  who  would  have  been  the  heira  of  her  husband  if 
he  had  died  at  that  time."* 

Now,  from  the  statement  already  made  as  to  the  members  of 
Yithal's  family  alive  at  Janki^s  death,  it  clearly  results  that  at  that 
point  of  time  the  heir  and  the  only  heir  of  Yithal  Pilaji  was  his 
sister,  Lakshmi ;  Fusu  Lakshuman,  as  son  of  a  sister  of  Yithal 
Pilaji,   who  had   died  before  his  widow,  had,  according  to  the  law 


*  9  Calc.  W.  Rep.  c.  r.  p.  608. 
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prevailiiig  at  thi«  side  of  India,  no  claim  in  my  opinion  as  against 
Liakshmi  the  surviving  sister  to  be  reversionary  heir  of  Vithal  Pilaji 
on  Janki's  death.  It  has  recently  been  held  by  the  Privy  Council 
that  aocordiag  to  the  Mit6kshar&  law  (which^  speaking  generally, 
regulates  us  here)  a  sister's  son  cannot  inherit,  ThaJcoorain  Sahiba 
▼.  Mokun-laU* 

The  Full  Beneh  in  Calcutta,  in  a  still  more  recent  decision  have 
held  thajb  the  Privy  Council  in  the  above  case  only  decided  that  a 
fiister's  son  could  not  inherit  as  a  sapinda  or  heir  of  the  first  class^ 
and  they  further  held  that  a  sister's  son  under  the  Mitfikshar&  law 
si3jr  inherit  as  a  bandhu,  {i.  e.,  as  a  kinsman  sprung  from  a  separate 
family  but  allied  by  funeral  oblations :)  Om/nt  Koomaree  Ddbee  v. 
Zitickhfie  Narian  Chuckerbuity.f  Even  assuming  this  decision  to  be 
well  fQundedj  still  Pusu,  as  sister's  son  to  Vithal  Pilaji  and  claiming 
as  a  bundhu^  could  only  come  in  after  Lakshmi^  his  (Vithal  Pilaji's^; 
surviving  sister  who  took  as  a  aapinda,  nor  would  he  have  any 
daiiD  till  the  £ailuFe  of  Lakshmi's  nearer  heirs. 

Lakshmiy  therefore,  having  been  entitled  on  the  death  of 
Janki  to  succeed  as  sole  reversionary  heiress  to  th&  property  of 
Vithal  Pilajij  the  next  question  is  what  was  the  quantum  and  na- 
ture of  the  estate  she  so  took. 

The  answer  is  that  Lakshmi  taking  as  sister  took  absolutely. 

This  appears  clear  from  the  decision  of  the  late  Supreme  Court 
of  Bombay  in  VeTiayak  Anand-rao  v.  Lakshmi-baiX  which  was  con- 
firmed on  appeal  by  the  Privy  Council.§  It  is  there  distinctly  laid 
down  that  sisters,  like  daughters,  take  absolutely. 

The  next  question  is,  what  was  the  course  of  the  descent  of 
the  estate  that  Lakshmi  thus  took  absolutely  (i.  e.,)  supposing  her 
not  to  have  disposed  of  it,  as  she  might  in  her  life- time,  to  whom 
would  it  go  on  her  death.  My  view  is  that  Lakshmi,  taking  the 
property  as  heir  to  her  brother  Vithal,  would  take  it  as  woman'd 
property ;  and  that  the  course  of  descent  from  Lakshmi  would  be 
fijC9t  in  the  female  line,  the  male  line  not  being  resorted  to  till  the 
fenmle  was  ei^hausted.  It  appears  to  me  that  the  well-known  text 
in  tbe  Section  of  the  Mit&kshar&  which  treats  of  woman's  property|| 

•  7  Calc.  W.  Rep.  p.  c.  25.  t  10  Calo.  W.  Kept.  F.  B.  p.  76. 

t  1  B«m.  H.  G.  Rep.  117.    AnU,  p.  486.  §  9  Moo.  Ind.  App.  p.  532.    Ante,  p.  486. 

N  Muak.  Ch.  II,  Sec.  11,  para.  2. 
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must  be  regarded  as  law  on  this  side  of  India,  except  so  &r  as 
regards  the  widow's  estate  in  property  inherited  from  her  husbaadi 
which  estate  has  been  taken  out  of  the  text  of  the  Mit&ksbaii  on 
the  strength  of  other  texts  inconsistent  with  it — such  especially  as 
that  of  Katydyana  cited  by  the  Privy  Council  in  the  decision  al- 
ready adverted  to  as  the  latest  in  date  on  the  subject  of  widows^ 
estate.*  "  The  childless  widow,  &a,  may  frugally  enjoy  the  estaid 
or  property  of  her  late  husband  until  she  die ;  after  her  death  tbe 
legal  heirs  shall  take  it.'* 

It  has  been^  as  already  intimated,  conclusively  decided  by  the 
Privy  Council  that  immovable  property  (and  on  the  other  side  of 
India  movable  estate  also)  so  inherited  by  a  Hiudti  widow  from  her 
husband  is  not  woman's  property  or  stridhan.  To  this  extent 
(namely  to  the  extent  of  the  widow's  estate)  an  exceptioa  has  been 
introduced  into  the  text  of  the  Mit&ksharl(  by  an  authority  binding 
on  all  Courts  in  India. 

It  seems  to  me  on  the  best  opinion  I  can  form  on  the  mattor 
that  Lakshmi  taking  by  inheritance  from  her  brother  would  take 
his  estate  as  woman's  property. 

Lakshmi^  then^  according  to  my  view,  was,  on  Janki's  death, 
sole  residuary  heir  of  her  brother  Vithal  Pilaji,  and  Him  <m 
Lakshmi's  death  became  the  heir  of  Lakshmi — Bombay  H.  C.  YoL 
VI,  0.  c.  j.,  pp.  1 — 19. 

Where  a  Hindd  died,  leaving  property  which  bad  descended  to 
him  from  his  maternal  grandfather,  it  was  held  that  his  sister  and 
her  sons  succeeded  to  such  property,  in  preference  to  his  paternal 
aunt.  Laroo  v.  Sheo  and  others.— Borr.  Rep.  Vol  I,  p.  71.  (1  Mori, 
Big.  page  325.) 

A  Hind^  dying  and  leaving  three  sisters  two  of  whom  died, 
each  leaving  a  son  and  daughters,  the  surviving  sister  is  heir  to  her 
brother :  however,  should  she  of  her  own  free  will  resign  her  right 
to  the  property,  the  sons  of  the  other  two  sisters  will  suooeed  eadi 
to  a  half  part  of  it,  as  their  own  sisters  again  have  no  right  to 
share. — Ichha^am  Shurnbhoo-daa  v.  Purmamind  Baiehwnd.Sm. 
Hep.  Vol.  II,  p.  471.     (1  MorL  Dig.  325.) 

*  9  CaL  W.  Bep.  P.  C.  pp.  2Saad  80. 
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SECTION   VIII- 

RELATIVE  TO  GENTILES. 


Pbivt  Council*— TAc  28th  of  June  1870. 

Bhta  Sam  Sinqh  and  Bhta  Jubraj,  (Defendants) 
versus 
TJoAB  Singh  and  others,  (Plaintifis.) 

On  Appeal  from  the  Sudder  Dewanny  Admolut, 
North-Western  Provinces, 

Aocordiog  to  the  MitAshartf^  the  great-great-great  fprandaon  of  the  great-great-great 
grandfather  of  the  deceased  ia  entitled  to  Buooeaaion  as  one  d  the  gentiles. 

Their  Lordships  took  time  to  consider^  and  on  28th  June  1870, 
Sir  R.  Fhillimore  delivered  the  following  written  judgment : — 

The  suit  out  of  which  this  appeal  arose  was  brought  in  the 
CSourt  of  the  Principal  Sudder  Ameen  of  Goruckpore^  by  the  plaint- 
ifiGs^  as  heirs^  after  the  death  of  his  widow  who  survived  him^  of 
one  Jaskaran  Sing,  to  recover  certain  movable  and  immovable 
estate  the  property  of  the  deceased  at  his  death.  It  appeared  that 
the  plaintiffs  claimed  as  kindred  of  the  deceased,  connected  with  him 
by  descent  from  their  common  ancestor,  Chatter-patti  Sing. 

By  the  pedigree  it  appeared  that  the  plaintiffs  and  the  deceased 
were  in  an  equal  degree  removed  from  the  common  ancestor,  being 
his  great-great-great  grandsons.  The  appellants  contended  that 
the  plaintifiEs  were  too  remote  in  descent  from  the  common  ancestor 
to  be  capable  of  succeeding  to  the  deceased. 

At  the  widow^s  death  the  heirs  of  the  husband,  at  that  time 
alive,  were  the  legal  heirs.  The  property  claimed  was  at  that  time 
in  the  possession  of  the  defendants,  under  alleged  alienations  by  the 
widow. 

The  defendants  denied  the  plaintiffs'  title.  They  contended 
by  their  answer  that  the  plaintiffs  were  not  within  the  line  of  heirs. 

The  question,  then,  is  reduced  to  this,  whether  the  plainti£&, 

*  PreunU  .—The  Right  Hon'ble  Sir  James  Coivilie,  Sir  B,  Fhillimore,  Lord   Justice 
Qifford,  and  Sir  Lawrence  Feel. 
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being  great-great-great  grandsons  of  the  common  ancestor^  were 
too  remote  in  degree  to  be  heritable  as  gentiles. 

The  Mit&kshar&,  in  the  5th  and  6th  Sections  of  the  2nd  Chap- 
ter, recognizes  two  successive  classes  of  heirs:  first,  *  gentiles;' 
next  'bandh/us^;*  after  them  it  places  certsin  special  persons,  and 
after  these  last  the  State^  the  idtimua  hceres. 

Whatever  descent  prevails,  and  even  where  the  State  takes  bj 
escheat^  the  duty  of  some  ceremonial  performance  to  the  deceased 
is  still  enjoined. 

The  gentiles,  or  gotraja,  from  the  gotra,  are  described  as  des- 
cending from  one  common  stock,  a  male^  as  forming  a  family,  though 
embracing,  possibly,  many  families. 

The  law  of  succession  amongst  gentiles  classifies  them  further, 
as  sapindaa  and  8a7ndnodak(M ;  the  first  it  treats  as  prior  to  the 
second.  As  the  plaintiffs  then  in  this  case  show  a  common  ances- 
tor, a  gotra,  a  community  of  family,  and  a  descent  whieh  extended 
to  the  deceased  and  themselves,  they  appear  to  satisfy  every  condi* 
tion  of  the  text,  and  as  the  decision  appealed  from  proceeds  upon 
the  above  grounds,  and  strictly  conforms  to  the  language  of  the 
Mitikshard,  it  follows  that  it  must  be  aflii'med,  unless  it  can  be 
shown,  that  the  plain  language  of  the  Mit&k8har&  has  received  some 
qualification  by  usage  or  judicial  construction. 

Where  all  the  contending  kindred  are  in  an  equal  degree  re- 
mote, and  where  the  benefits  conferred  are  equal,  though  slight,  the 
principle  of  selection  founded  on  superior  efficacy  is  inapplicable  to 
the  solution  of  that  question  of  precedence. 

The  Sudder  Court  supported  its  opinion  by  the  authority  of  two 
cases  decided  in  the  Privy  Council.  The  case  of  Rany  Sreevnutty 
Debeah  v.  Ranee  Koond  Luta*.  In  the  case  of  Rutcheputty  DM 
Jha  V.  Rajendemarain  iZaif,  the  very  passages  of  the  Mitikshari 
and  that  from  Menu,  which  has  been  relied  on  in  this  case,  and 
in  the  Court  of  appeal  in  India,  referring  to  the  ''  seventh  person," 
and  the  limits  of  the  line  of  aapiTidaa,  received  an  authoritative 
exposition.  That  case,  it  is  true,  was  one  to  which  the  doctrine 
of  the  Mithila  school  was  applicable,  but  the  interpretation  of  the 
text  was  unaffected  by  that  distinction. 

•  4  Moore's  I.  A.,  292.  f  2  Moon's  L  A.,  1S2. 
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If  tbu>  last  case  be  attentively  considered,  and  the  learned  and 
elaborate  opinion  of  Mr.  Harrington  be  caiefully  studied*  it  will 
clearly  appear  that  the  preponderance  of  the  opinions  of  the  various 
Fttudita  then  consulted  was  greatly  on  the  side  of  the  literal  con- 
struction of  the  Mitikshar^.  The  judgment  of  the  Privy  council 
concludes,  that  the  bandhua  do  not  inherit  *'  till  those  on  the  father's 
side  to  the  seventh  degree  have  been  exhausted.''  As  the  judgment 
is  founded  in  a  great  degree  on  that  of  Mr.  Harrington,  and  ex- 
presses no  dissent  from  his  method  of  arriving  at  the  seventh 
person,  by  taking  six  degrees,  in  the  descending  or  ascending  line, 
the  Sudder  Court  was  justified  in  treating  this  point  as. settled  by 
authority^  and  the  plaintiffs  as  gentiles  within  the  degrees,  and 
so  entitled  to  inherit.  The  Pundits  may  be  taken  as  fair  expo- 
nents of  the  views  of  the  Hindu  people  on  such  subjects,  and  as 
the  great  majority  of  them  supported  the  inclusive  construction 
which  ranks  the  descendants  to  the  sixth  degree  amongst  the  class 
of  aapindaa,  there  is  no  reason  for  supposing  that  the  plain  con- 
struction of  the  language  of  the  text  of  Menu,  and  of  its 
authoritative  comment,  will  clash  with  the  religious  feeling  of 
Hiiid^. 

Their  Lordships  are  of  opinion  that  the  decision  appei^d  from, 
on  the  materials  before  the  Court  on  the  issues  in  bar  was  correct, 
And  they  will  humbly  advise  Her  Majesty  that  the  appeal  be  dis- 
missed with  costs.— B.  L.  Rep.  Vol.  V,  pp.  293—305. 

By  the  Mitikshar^,  a  male  descendant  in  the  fifth  degree  from 
great-grandfather  of  the  prcqpoaitvs  succeeds  to  the  exclusion  of 
the  sister's  son. 

A  Hindu  widow  executed  deeds  of  gift,  in  which  her  late  hus- 
band's mother,  the  nearest  reversioner,  concurred.    After  the  death 

*  Mr.  T.  H.  HarringtoDy  whose  deoinon,  ooncurred  in  by  'his  colleagues,'  was  af- 
firmed by  Her  Majesty's  Privy  Council,  after  stating  that  the  term  putra,  or  son,  in  the 
Mittfkshar^  and  its  commentoiy,  the  Svbhadmi,  is  frequently  used  as  a  general  term 
lor  male  issue  or  descendants,  he  goes  on  to  observe,  (2  Moore's  I.  A.  182,  1^7,  1§8.) 
**  To  adopt  the  construction  proposed  by  the  appellant  would  be  to  cut  off  all  the  des- 
osndants  below  the  grandson  of  the  father,  grandfather,  and  eveiy  other  ancestor,  and 
would  render  nugatory  the  provisions  in  the  Miti&kshar^  as  well  as  in  the  other  books  of 
law,  wluch  expressly  «tate^'The  suooession  of  kindred  belonging  to  the.  same  iamily, 
and  connected  by  funeral  oblations  to  the  seventh  degree ;  or  if  there  be  none  such,  the 
succession  devolves  on  kindred  connected  by  libations  of  water,  and  th<^  must  be  under- 
stood to  reach  seven  degrees  beyond  the  kindred  connected  by  funeral  oblations  of  food, 
or  else  as  far  as  the  limits  of  knowledge  as  to  birth  and  name  extend.' "  (Mitdkshartf, 
Chapter  II,  Section  5,  Paras  6,  6.) 
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of  the  widow,  but  Id  the  life-time  of  the  mother,  the  next  preBam-. 
able  reversioner  sued  to  set  aside  the  deeds  and  for  possession. 

Held,  that  the  suit  was  good  so  far  as  it  sought  to  set  aside  the 
deeds;  that  the  mother  having  died  before  decree,  no  objection 
could  be  taken  on  the  ground  that  the  decree  gave  possession  to  the 
plaintiff 

Such  suit  was  held  to  be  no  bar  to  a  second  suit  by  the  same 
plaintiff  to  set  aside  a  mortgage  by  the  widow  and  the  mother  of 
the  deceased  of  a  portion  of  the  property  which  was  the  subject  of 
the  first  suit,  although  in  that  suit  the  property  was  described  as 
subject  to  the  mortgages,  and  the  name  of  the  mortgagee  was  men- 
tioned. The  true  test  of  Section  7  of  Act  VIII  of  1859  is  whether 
there  has  been  a  splitting  of  the  cause  of  actions. 

The  burthen  of  proving  the  necessity  for  a  mortgage  by  a 
widow  rests  on  the  mortgagee  where  the  necessity  ia  disputed  by  the 
next  heir. — Kooer  Oolab  Singh  and  others  v.  Rao  Kurim  Singh. — 
Privy  Council,  the  12th  of  July  1871.— B.  L  Rep.  vol  VI,  pp.  1,  2 
and  7 — 15. 

A  second  cousin  excludes  a  third. — Muha-beer  PuraoMd  v.  Ram 
Swm.—Z  Agra  Rep.  a.  c.  p.  6. 

According  to  the  law  as  current  in  MithUa,  claimants  to  inheri- 
tance as  far  as  the  seventh,  and  even  the  fourteenth  in  descent  in 
the  male  line  from  a  common  ancestor,  are  preferable  to  the  cousin 
by  the  mother's  side  of  the  deceased  proprietor. — Ounga-duU  Jha 
V.  Sree-narain  Rat  and  another. — SeL  S.  D.  A.  Rep.  VoL  II,  p.  11. 
(New  Ed.  p.  13).  This  decision  is  given  in  extenso  in  the  Chapter 
on  Emigration. 

The  right  of  succession  to  the  estate  in  question,  decided 
in  favor  of  a  party  who  established  his  affinity  to  the  late  pro- 
prietor in  the  sixth  degree;  judgment  founded  upon  the  law  current 
in  MithUa,  by  which  the  claim  of  paternal  kindred  who  are  Sapii^ 
das  which  relation  includes  the  descendants  of  the  paternal  ancestor 
in  the  sixth  degree,  are  preferable  to  those  of  maternal  kindred, 
cognates. — Ch&wtreeah  Run-mwrdun  Sein  v.  Sahib  Perlhad  Sein 
and  others.— Sel.  S.  D.  A,  Rep.  vol.  VII,  p.  292  (  New  Ed.  p.  348). 
See  ante,  p.  199,  wherein  will  be  found  the  Decision  of  the  Privy 
Council  in  the  above  cause. 
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By  the  law  in  force  in  Mithila,  the  right  of  succession  vests  itt 
the  descendants  in  the  paternal  line  in  preference  to  those  in  the 
maternal  line,  and  such  line  being  held  to  continue  to  regulate  the 
succession  to  property  in  a  family  who  had  migrated  from  that 
district,  but  had  retained  Ihe  religious  observances  and  ceremonies 
of  MithUa,  it  was  held  that  descendants  in  the  paternal  line  in  the 
sixth  degree  are  preferable  to  one  claiming  as  the  cousin  on  the 
mother's  side. — Rutchepntty  Jha  and  others  v.  Rajender  Naraen 
Roy  and  another.— Moor.  Ind.  App.  vol.  II,  p.  132.  (1  Mori.  Dig. 
page  329). 

I'he  great  grandsons  of  the  paternal  uncle  of  a  deceased  Hind6  . 
were  held  to  be  entitled  to  his  immovable  property,  to  the  exclusion 
of  his  great  nephews  by  the  mother's  side. — Mtusummat   Umroot 
V.  Kulyan-das,  Borr.  Rep.  vol.  I,  p.  284  ( 1  Mori.  Dig.  p.  329  ). 
Nort  II,  574. 

In  a  case  of  disputed  adoption,  where  the  son  of  the  alleged 
adopted  son  had  held  possession  of  the  estate  until  his  death,  leaving 
a  childless  widow,  who  also  died,  the  adoption  being  considered  by 
the  Court  to  be  unsubstantiated,  it  was  decreed  that  the  estate 
should  go  to  the  descendants  of  the  brothers  of  the  father  of  the 
alleged  adoptive  grandfather,  the  intermediate  heirs  having  failed, 
to  the  exclusion  of  the  sons  of  his  daughters. — Baboo  OirWurdharee 
Singh  v.  Koldhul  Singh  and  others ;  and  Keerut  Singh  v.  Baboo 
Oirwurdharee  Singh,  SeL  S.  D.  A.  Rep.  Vol  IV,  p.  9.  (Mori.  Dig. 
Vol.  I,  p.  328.) 

Where  A.  and  B.  the  son's  sons  of  the  great  grandfather  of  C, 
claimed  the  estate  of  C,  at  his  decease,  against  D,  the  widow  of  the 
elder  brother  of  C,  his  sisters  and  their  sons ;  it  was  held,  that, 
according  to  the  law  as  current  in  Mithila,  A  and  B  were  entitled 
to  the  inheritance. — Ranee  Pudmavatee  v.  Bothoo  Doolar  Singh 
and  others.— Sutherland's  Privy  Council  Judgments,  p.  178.  See 
Mori.  Dig.  vol.  I,  p.  330. 

"  Samdnodakcuf*  (or  persons  allied  by  a  common  oblation  of 
water)  belonging  to  the  "gotr<^'  (or  race  of  general  family)  of  a 
deceased  person  are,  according  to  Hind^i  law>  sufficiently  cognate 
Vol.  II.  •S 
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to  succeed  to  property  in  default  of  parties  nearer  of  kin. — Nursing 
Narain  v.  Bkuttun  LaU.--^.  W.  R.,  for  1864^  p.  194. 

Under  the  Mit£kshar&  law,  if  there  be  no  kindred  to  the  same 
general  famfly,  and  connected  by  funeral  oblations^  the  successions 
devolve,  on  kindred  connected  by  libations  of  water,  gentiles  must 
be  exhausted  before  the  cognates  can  succeed.  Mtisaummat  Dig 
Dye  and  others  v.  Bhuttun  Lall  and  others. — ^S.  W.  Rep.  Vol.  XI, 
page  500. 

Under  the  Mit&kshari  law,  a  brother's  grandson  may  be  an  heir. 
Muaswmmat  Oorhya  Kooer  v.  Rajoo  Nye  Sookool — S.  W.  R. 
Vol.  XIV,  p.  208. 


Calcutta  H.  C.~2%e  12^  of  July  1870. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief  Justice,  and  the  Hon'ble 
L.  S.  Jackson  and  F.  A.  Glover,  Judges. 

Thakoor  Jeeb-nath  Singh  (PlaintiflF,)  Appellant, 

versus 

The  Coubt  of  Wabds  and  others  (  Defendants,)  Respondents. 

Section  5,  Chapter  II,  of  the  MitftahariL  wu  not  i&tended  to  be  an  exhaustive  enamen- 
tion  of  the  gotroiaa  (gentiles),  but  only  a  statement  of  the  order  in  which  they  woold 
inherit,  and  does  not,  therefore,  limit  the  inheritance  to  the  grandsons  of  the  paternal 
grandfather  and  paternal  great-grandfather. 

Couek^  0.  J. — This  is  an  appeal  from  the  decision  of  the 
Deputy  Commissiouer  of  Lohardugga  dismissing  the  plaintiff's  suit 
with  costs.  The  suit  was  brought  to  obtain  possession  of  the  Ram- 
ghur  estate  as  heir  to  Triloke-nath  Singh,  deceased.  The  plaintiff 
is  the  son  of  the  sister  of  Triloke-nath's  father^  and  the  defendant 
Brum  Narain  is  the  great-grandson  of  the  great-grandfather  of  the 
grandfather  of  Triloke-natK  ;  and  the  main  question  which  has  been 
raised  in  this  appeal  is  whether  the  plaintiff  is,  under  the  law  con- 
tained in  the  Mit&kshari,  the  heir  to  the  deceased  Triloke-nath  in 
preference  to  Brum  Narain,  it  being  assumed  that  by  the  custom 
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of  the.  famUy,  the  defendaDt  Maha-ranee  Heera-nath  Eoomar6e»  the 
mother  of  the  deceased,  is  incapable  of  inheriting.  The  argument 
for  the  plaintiff  has  been  rested  upon  the  interpretation  which^  it 
is  contended,  should  be  put  on  the  6th  section  of  the  2nd  chapter 
of  the  Mit&kshari,  and  it  is  said  that  in  that  section  the  author 
refers  to  the  text  in  Section  1,  Verse  2,  and  enumerates  the  heirs; 
and  that  only  those  are  gentiles  (gotrajaa)  who  came  within  the 
scheme  of  Section  5,  by  which  it  is  said  the  collateral  succession 
is  limited  to  the  grandson  of  the  common  ancestor^  the  degrees 
being  reckoned  in  the  direct  line,  and  on  failure  of  these  the 
cognates  succeed.  Thus  Bru/m  Narain,  who  is  a  great-granJsoa 
of  the  common  ancestm*,  would  be  excluded^  and  the  plaintiff,  who 
is  the  nearest  cognate,  entitled  to  the  inheritance. 

Before  noticing  the  decided  cases  upon  the  pointy  we  think 
we  had  better  consider  the  text  of  the  Mit<kshar£. 

In  Chapter  2,  Section  1,  Verse  2,  the  rule  of  Ydjna/valkya  is 
given :— >''  The  wife^  and  the  daughters  also,  both  parents,  brothers 
likewise,  and  their  sons^  gentiles,  cognates,  a  pupilj  and  fellow^ 
student ;  on  failure  of  the  first  among  these,  the  next  in  order  is 
indeed  heir  to  the  estate  of  one  who  departed  for  heaven  leaving 
no  male  issue.    This  rule  extends  to  all  persons  and  classes.'' 

In  Section  5,  the  authoic,  having  in  the  previous  Sections  com- 
mented on  the  right  of  the  wife,  the  daughter,  and  the  daughter's 
sons,  the  parents,  and  the  brothers,  proceeds  to  comment  on  the 
succession  of  the  gotrajaa  or  gentiles.  In  the  first  place,  the  pater- 
nal grandmother  takes  the  inheritance,  and  on  failure  of  her  the 
paternal  grandfather,  the  uncles  and  their  sons— Section  4. 

'^  On  failure  of  the  paternal  grandfather's  line,  the  paternal 
great-grandmother,  the  great-grandfather,  his  sons  and  their  issue, 
inherit" — section  5. 

It  is  urged  that  the  author  thus  limits  the  inheritance  to  the 
grandsons  of  the  paternal  grandfather  and  paternal  great-grandfather, 
and  that  the  words  which  follow— <-*'  In  this  manner  up  to  the  seventh 
degree  must  be  understood  the  succession  of  kindred  belonging  to 
the  same  general  family '' — apply  the  same  rule  to  the  descendants 
of  remoter  ancestors.  If  this  be  the  interpretation,  the  author  of 
the  Mit&kshari  does  not  expound  the  text  of  YajnavaUcya  by  stat- 
ing the  order  in  which  the  gotrajaa  or  gentiles  are  to  succeed,  but  he 
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makes  a  different  rule  of  succession  by  which  some  of  them  are  alto* 
gether  excluded  from  the  inheritance,  the  text  of  Yqjnavaikya  being 
that  on  failure  of  the  gentiles,  the  cognates  (the  next  in  order)  are 
to  succeed.  It  is  reasonable  to  suppose  the  author  intended  to  state 
the  order  of  succession  among  gotrajas  rather  than  to  introdace  a 
different  rule.  And  it  has  been  suggested  in  the  argument  for  the 
respondent,  that  the  making  the  enumeration  in  the  collateral  line 
cease  at  the  grandsons  is  explained  by  the  offering  of  funeral  obla- 
tions. It  is  argued  for  the  respondent  that^  as  the  Sapi/idaa  are  of 
two  grades,  the  nearer  who  offer  and  partake  of  piaida  (the  rice  ball) 
entire^  and  the  remoter  who  offer  and  partake  of  merely  the  wipings 
of  the  hands,  the  author  keeping  in  mind  the  text  he  had  before 
cited  in  Section  3,  verse  3,  and  Section  4,  yerse  5,  *'  To  the  nearest 
Sapinda  the  inheritance  next  belongs,''  enumerates  the  Sapifidas 
in  the  order  of  prdpinquity,  omitting  the  great-grandsons  of  tiie 
father,  of  the  paternal  grandfather,  and  of  the  paternal  great*grand^ 
father,  because  they  are  remoter  than  the  kindred  he  mentiona  And 
the  passage  in  Svrbodhini  translated  in  the  note  at  page  144^  West 
and  BUhler,  is  consistent  with  this.  It  is^  *'  on  failure  of  the  £B^er's 
line,  the  line  of  the  father  (must  be  understood  to)  end  with  the 
brothers  and  their  sons^"  which  may  mean  for  the  purpose  of  deter* 
mining  who  are  the  nearest  Sapindaa.  It  cannot  be  supposed  that 
it  was  intended  entirely  to  exclude  the  father's  great-grandson,  and 
that  the  inheritance  should  go  to  another  family. 

That  the  5th  Section  was  not  intended  to  be  an  exbauative  eau* 
meration  of  the  gotrajas,  but  only  a  statement  of  the  order  in  whidi 
they  would  take,  seems  to  be  the  interpretation  which  is  consistent 
with  the  text  which  was  being  expounded,  and  with  the  ruling  prin- 
ciple of  the  Hindu  Law  of  inheritance,  and  ought  to  be  preferred. 
But  the  question  is  really  settled  by  decisions*  In  Rutchep^uMy 
Dutt  Jhd  versus  Rajender  Narain  Roy,  II,  Moore's  Indian  Appeals, 
132,  it  was  held  that  by  the  Hindoo  Law  in  force  in  Mithili,  the 
party  in  possession  being  desoended  in  the  sixth  degree  in  the  pater- 
nal Une  was  to  be  preferred  to  the  maternal  line.  At  the  close  of 
the  judgment,  it  is  said  that  the  Mitbili  law  was  against  the  claim 
of  any  relation  on  the  mother  s  side,  till  those  on  the  father^s  side 
to  the  seventh  degree  have  been  exhausted.  Some  of  the  authori- 
ties quoted  in  that  case — the   Vivada   Chintdmani  and  Vivada 
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Chandra  for  in^tAoce— do  not  belong  to  the  Benares  School,  by 
the  law  of  which  the  case  before  us  is  governed,  but  this  is  not  a 
|>oint  upon  which  there  appears. to  have  been  a  difference  between 
the  liitbila  and  Benares  SchooLa.  In  MuHsummat  Dig  Daye  versus 
Bhuttun  Lall,  XI  Weekly  Reporter,  600  *  it  was  held  by  Mr.  Jus- 
tiod  L.  8,  Jackson  and  Mr.  Justice  Mitter  that  gentiles  must  be  ex- 
hausted before  the  cognates  can  succeed.  There  are  several  decisions 
in  the  North  Western  Provinces  upon  the  law  according  to  the  Be- 
nares School.  In  Duroo  Singh  versus  Rai  Singh>  S.  D.  A.  Reports, 
1864^  page  521»  it  was  held  that  though  the  great-grand-sons  of  the 
paternal  great-grand-father  of  the  last  male  owners  are  not  expressly 
enumerated  by  Sir  W.  Macnaghten  as  heirs  according  to  the  law  as 
current  in  Benares,  yet  they  are  entitled  to  inherit 

In  Ugur  Singh  versus  Ram  Singh,  S.  D.  A.  Reports,  N.  W.  P., 
July  1865,  page  4i,  it  was  also  held  that  in  the  tracts  governed  by 
the  Benares  Law,  a  great-grand-son  is  included  among  near  heirs, 
and  several  previous  decisions  to  the  same  effect  are  quoted  at  page 
11.  In  that  case  both  the  claimants  and  the  deceased  appear  to 
have  been  in  the  fifth  degree  from  the  common  ancestor.  There  is 
another  decision  in  the  same  Court,  Shoodhyan  versus  Mohun 
Fandey,  II  Sudder  Dewany  Adawlut  Reports,  N.  W.  P.,  1863, 
page  134. 

In  the  Bombay  Presidency  the  same  construction  has  been  put 
on  the  Mitikshara,  and  the  series  has  been  considered  by  the  iSAosfrtf 
as  not  exhaustive,  nor  intended  to  exclude  others  than  those  named, 
but  only  as  an  exemplification  of  the  general  doctrine ;  Digest  of 
Bind6  Law  by  West  and  Buhler.  Book  I,  page  139.  It  was  also 
recognized  as  the  law  of  the  Mitilksharfi  in  Ranee  Sreemutty  Debia 
versus  Ranee  Koond  Luta,  4  Moore's  Indian  Appeals,  page  292.t 

We  are,  therefore,  clearly  of  opinion  that  the  appellant  is  not 
entitled  to  the  inheritance  in  preference  to  the  respondent  Brum 
Narain,  and  that  the  decision  of  the  Lower  Court  on  this  point  is 
right  As  regards  that  part  of  the  case  which  is  described  in  the 
plaint  and  is  called  in  the  grounds  of  appeal  the  constitution  of  an 
heir  by  appointment,  we  need  only  say  that,  taking  the  evidence  of 
Maha-ranee  Prem  Koomaree  to  be  entirely  true,  there  was  no  adop- 

♦  Ante,  p.  498.  t  7  W.  R.,  P.  C,  p.  it 
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tion  nor  any  thing  which  would  by  Hindti  Law  alter  the  statos  of 
the  plaintiff,  and  give  him  any  other  right  of  succession  tban  he 
had  as  the  father's  sister^s  son.  The  question  between  the  Mahara- 
nee and  the  defendant  Brum  Narain  is  the  subject  of  another  mil 
As  between  the  plaintiff  and  Brum  Narain,  the  decision  of  the 
Lower  Court  is  right,  and  the  appeal  must  be  dismissed  with  costs 
as  against  the  second  and  third  respondent,  but  without  costs  a^ 
against  the  first  respondent^  the  Court  of' Wards. — ^S.  W.  B.  Vol 
XIV.  p.    17. 
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RELATIVE  TO  BANDHUS  OR  COGNATES. 


Under  the  Mit&kshar&  law^  if  there  be  no  kindred  of  the 
same  general  family,  and  connected  by  funeral  oblations,  the  suc- 
cessions devolve  on  kindred  connected  by  libation  of  water.  Gen- 
tiles must  be  exhausted  before  cognates  can  succeed. — Muaaummat 
Dig  Dayee  and  others  v.  BhvMun  Lai  and  others. — S.  W.  S.  Vol  XI, 
page  600. 

Suit  for  the  landed  estate  of  a  deceased  Hindii  situated  in 
Bengal,  by  the  son  of  his  sister  against  the  son  of  his  paternal 
uncle.  By  the  law  of  Bengal^  the  plaintifiF  would  be  heir :  by 
the  law  of  MithiUij  the  defendant.* — Raj^Chunder  Narain  Chow- 
dhry  v.  Gohd-Chund  Ooh.f—Sel  S.  D.  A.  R.  Vol.  I,  p.  43  (New 
Ed.  p.  56). 

A  sister's  son,  except  in  Bengal,  is  no  heir  according  to  the 
Mit&kshar&  or  Mithila  School.^ — Jowahir  Rahoot  Mussummat 
KaHaaaoo.-f—S.  W.  R.  Vol  I,  p,  74. 

According  to  the  Hindu  law  in  force  in  the  Madras  Presidency, 
a  sister^s  son  does  not  inherit.  Doe  Dem^  J^uHammal  v.  Kuppu 
PiKai— Mad.  H.  Rep.  Vol.  1,  p.  85.  This  case  affirmed  the  law 
as  laid  in  Talyil  Manain  Marram  Terromemboo  v,  Nalapora  Paul 
Babachy,  Mad.  S.  R.  for  1858,  p.  209,  211,  and  Naga-linga  Pillai  v. 
Vadi-linga  Pillai.  Ibid,  for  1865,  p.  245.  Norton's  Leading  cases, 
part  II,  p.  586. 

According  to  the  Benares  School  of  Hindti  Law  prevailing  in 
the  MithUa  country,'a  sister's  son,  in  the  absence  of  lineal  heirs, 
has  no  title  to  succeed  as  heir  to  his  deceased  uncle's  ancestral 
estate.f 

Suit  by  a  sister's  son  against  his  uncle's  widow  to  set  aside 
an  adoption  made  by  the  widow  to  her  deceased  husband.    Held,  re- 

*  The  Hindu  law,  according  to  the  doctrine  of  Bengal,  is  correctly  stated,  being 
exactly  conformable  to  JdmiUa  foAdna,  Chap.  XI,  Sect.  6,  $  8.  The  books  of  greatest 
authority  in  Miththi,  on  the  subject  of  inheritance,  are  silent  in  regard  to  the  sister's 
son ;  and  the  established  opinion  is  that  a  male  descendant  of  the  remoter  ancestor 
shall  inherit,  h.nd  not  a  descendant  through  females  of  a  near  ancestor. — Part  of  the 
Kote,  appended  to  the  abore  came,  by  Mr.  H.  Golebrooke.  f  But  see  post,  p.  506. 


Digitized  by  VjOOQ  IC 


504  PRECEDENTS  OF  [BooKtf. 

versing  the  decree  of  the  Sadder  Dewanny  4-dawIat  at  Agra^  that  at 
Bister's  son,  he  had  no  locus  etandi  to  sue  as  reversionary  heir  for  his 
deceased  uncle's  estate,  or  to  challenge  the  widow's  adoption*^- 
Thakoorain  Sdkiba  and  Chowdry  Jai  Chund  appellants  and 
Mohun  Loll  and  others  Respondents.* — Privy  Council,  the  4ih  of 
March  1867.    Moore's  Indian  Appeals,  Yd.  XI,  p.  386. 


Agba  Sudder  Dkwanny  Adawltjt. 

MUSSUKMAT  MooNEEA.  AND  MitHOO  Appellants, 

versus 

Dhurm  Respondent 

In  this  case  the  Court's  judgment  was  in  the  following  terms  :— 
We  are  aware  that  there  is  a  ruling  of  this  Court  in  the  case  of 
Thakoorain  Sahiba  and  Chowdry  Jai  Chund  v.  Mohun  LaU,  dated 
18th  of  April  1863,  which  declares  that  a  sister's  son  may  inherit 
his  maternal  uncle's  property^  but  this  decision  only  accepts  him  as 
an  heir  in  the  absence  of  any  lineal  male  descendant  of  the  four- 
teenth degree,  or  distant  kindred.  We^  however,  observe  that  the 
weight  of  precedent  and  opinion  is  against  this  ruling.  Macni^hten, 
(Vol.  II,  p.  87)  does  not  admit  of  such  a  claim ;  nor  Strange  (Vol  I, 
p.  147).  We  do  not  find  a  sister's  son  in  the  table  of  succession  in 
the  Mitdkshar&«  The  sister's  son  appears  to  be  regarded  as  sprung 
from,  and  belonging  to,  a  different  family.   In  the  Madras  Presidency 

"*  Pait  of  the  body  of  the  decisioii  of  wMch  the  above  is  the  abetnoi  is  M  ioUowt  :— 
''  Of  what  may  be  called  the  modem  authorities,  we  have,  first,  the  deoiaioa  of  the  Sadder 
Dewanny  Adawlut  at  Calcutta  in  1 801.  Baf  (Sunder  Naram  Ohowdkrif  v.  Cheid  Chmd 
Qoh  (  1  Beng.  Sud.  Dew.  Awd.  Bep.  43  Ante,  508  ).  It  is  impossible  to  read  that  can 
without  seeing  that  the  point  was  clearly  raised  before  the  Courts  which  at  that  time 
ooneisted  of  Judges,  who  were  considerable  authorities  on  Hind6  law.  That  «^<>«t^u^| 
has  received  the  high  sanction  of  Sir  WiUiam  Macnaghten,  "Hindu Law/  VoL  I, 
p.  28  ;  it  is  also  cited  by  Sir  Thomas  Strange,  **  Hindu  Law,"  VoL  I  p.  147,  aad  H  Im 
ever  since  been  considered  to  be  a  correct  exposition  of  the  Law.  At  page  S4  of  the 
seopnd  volume  of  Jfacnaghten's  Principles  and  Precedents  "of  Hindu  Law,"  we  have  the 
Bjfwuta  or  opinion  of  the  Pundit  of  the  Dacca  Court  of  Appeal  purporting  to  iaterprai 
the  text  of  Ydjnavalkya.  He  there  puts  sisters*  sons  out  of  the  category  in  tdiidi  Mr. 
Piflbrd  would  include  them;  although  erroneoudy  perhi^M)  he  puts  them  ameog  ther 
Bwndhiia,  or  distaat  kindred.  Again  from  M.  S-  case  oited  at  the  Bar  we  fiad  that 
the  Agra  Coiurt  overruling  its  decision  in  this  ease,  has  recently  held  that  the 
sister^s  son  is  not  in  the  line  of  heirs  at  all ;  that  the  same  point  has  been  decided  at 
Madras,  and  was  recently  decided  in  the  High  Court  of  Bengal,  Against  all  these  ooocur- 
rent  authorities  we  have  nothing  to  set  but  the  decision  now  under  review,  which  it  it 
admitted  at  the  Bar  cannot  rest  upon  the  ground  on  which  the  judges  put  it —Moore's  L 
A.  Vol.  XI,  pp.  403,  404.    See,  however,  the  two  cases  next  followbg. 
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he  would  not  inherit,  (Mad.  Sad.  Dew.  Ad.  1859|  p.  249.)  We 
are  farther  confirmed  in  our  opinion  on  this  case  by  a  decision  of  the 
High  Court,  dated  the  6th  September  1864,  (Morgan  and  Shumbhoo 
Nath  Pundit,  Judges)  which  rules  that  a  sister's  son  is  no  heir  where 
the  Mit£kshar6  (the  authority  in  Benares)  prevails.  We,  therefore, 
consider  the  plaintiff  has  no  locus  standi  in  Court,  and  that  his  suit 
should  have  been  dismissed  on  that  account.  With  this  view  of  the 
case  we  decree  the  appeal  and  reverse  the  decision  of  the  Lower 
Ooart,  with  oosta-^ Ftufa  Moore's  Indian  Appeals  Vol.  XI,  p.  393. 


Calcutta  H.  C.  A.— The  12th  of  September  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kty  Chief  Justice,  and  the  Hon'ble 

Ll  S.  Jackson,  J.  B.  Fhear,  A.  Q.  Macpherson  and  Dwarka 

Nauth  Mitter,  Judges. 

Ohrit  Eoomabes  Dabee  (Plaintiff)  Appellant, 

veraue 

LuCKHEE  Nabain  CHUCKEBBurrY  (Defendant)  Respondent 

In  the  abience  of  nearer  relatiyee  a  man  may  be  heir  to  his  moiher^a  brother  as  regards 
property  etibjeot  to  the  MittfkshartL 

This  case  was  referred  to  the  Full  Bench  by  Bayley  and  Phear,  J.  J., 
under  the  following  renuirks : — 

Phear,  J*.— The  material  facts  of  this  case  appear  to  me  to  be 
as  follows : — 

The  land  which  forms  the  subject  of  the  suit  was  formerly  the 
property  of  one  Raghoo-nath,  on  whose  death  without  leaving  male 
issue,  it  came  into  the  possession  and  enjoyment  of  his  widow* 
When  the  widow  died,  Rughoo-nath's  daughter  Koochil-monee 
succeeded  to  the  property,  and  at  her  death,  it  passed  into  the  pos- 
session of  her  husband's  nephew  named  Suroop. 

While  the  property  was  thus  in  the  possession  of  Suroop,  one 

Luckhee-narain,  the  holder  of  a  bond  from  Koochil-moneei  brought 

a  suit  upon  it  against  Suroop  as  Eooehil-monee's  representative. 

The  plaint  was  filed  on  the  30th  of  April  1867i  and  Ludchee*naraia 

Vol.  II.  M  . 
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obtained  a  decree  on  the  27tb  of  November  of  the  same  year.  Ib 
execution  of  this  decree  the  property  in  question  was  sold.  It  was 
bought  by  Luckhee-Darain  himself;  and  in  yirtue  of  this  purchase 
he  has  obtained  possession  of  it. 

The  present  suit  was  instituted  on  the  21st  of  April  1S64  by 
one  Nundo-lall,  seeking  to  obtain  possession  of  the  property  for 
himself  on  a  little  superior  to  that  of  Luckhee-narain^  Suioop,  and 
all  others  who  claim  through  Eoochil-monee.  Nundo-lall,  who  has 
died  since  the  filing  of  the  plaint,  was  the  son  of  Bughoo-naib's 
sister,  and  in  that  character  he  contended  in  this  suit,  that  on  the* 
death  of  Koochil-monee  he  was  the  heir  of  'Rughoo-nath,  and  en- 
titled to  take  his  immoTable  property. 

The  first  issue  between  the  parties  was,  whether  or  not  Nundo- 
lall  as  sister's  son  could  by  law  inherit  from  Rughoo-nath. 

The  Lower  Appellate  Court  finding  as  a  fa^t  that  plaintiffa 
family  came  from  the  Mithild  provinces^  and  had  always  adhered  to 
religious  rites  and  customs  of  those  provinces^  held  that  the  plain- 
tiff was  bound  by  Mit&kshar&  law.  The  Lower  Appellate  Court, 
following  the  then  construction  of  the  Mit&ksharA  law  given  by 
Macnaghten  (Hind^Law^  Vol.  I^  p.  28),  determined  that  plaintiff^  as 
sister's  son,  was  excluded  from  the  inheritance,  and,  accordingly,  it 
dismissed  his  suit. 

Against  this  decision,  the  plaintiff  appeals,  especially  on 
grounds ;  1st,  that  the  Court  ought  to  have  applied  the  Mithild  law 
to  the  case,  instead  of  the  Mit&kshar&  law,  and  that  by  the  MUhUd 
law  the  plaintiff  was  entitled  to  succeed ;  2nd,  that  even  by  the 
Mit&kshar&  law,  if  properly  interpreted,  the  sister's  son  was  not  ex- 
cluded from  the  inheritance. 

As  to  the  first  objection,  it  seems  to  me  that  the  Lower  Appel- 
late Court  would  have  been  wrong  if  it  had  applied  the  Mithila 
law  to  the  case.  Bughoo*nath,  as  I  understand,  was  domiciled,  and 
the  property  itself  was  situated,  in  a  district  where  the  Mit&kshaii 
law  prevails.  Consequently,  as  nothing  appears  in  the  whole  case 
to  suggest  that  Rughoo-nath  was  subject  to  any  other  proprietary 
law,  it  follows  that  the  Mit&kshar&  law  was  the  law  according  to 
which  the  matter  of  inheritance  was  to  be  determined. 

As  to  the  second  ground  of.  appeal,  the  inclination  of  my  own 
opinion  is,  that  according  to  the  Mitfiksharfi  the  sister's  son  is  heir 
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ia  de£Milt  of  nearer  of  kin.  The  cuiTent  of  judicial  decisions^ 
however^  runs  so  strongly  against  this  construction  that  I  should  not 
alone  have  considered  myself  justified  at  this  date  in  resisting  it. 
But  as  Mr.  Justice  Bayley  desires  to  refer  the  case  to  a  Full  Bencbi 
I  am  willing  to  concur  in  doing  so,  and  think  the  question  should 
be  simply,  whether  under  the  Mit&kshari  law  a  sister's  son  can,  in 
any  case,  be  heir  to  his  mother's  brother  as  regards  immovable 
property  ? 

ThejvdgmerUa  of  the  Full  Bench  were  delivered  aefollowe: — 
Muter  J. — The  question  we  have  to  determine  in  this  case  is 
whether,  according  to  the  Hindti  law  as  current  in  the  Benares 
school,  a  sister's  son  is  entitled  to  inherit  as  a  Bandhu  or  cognate. 
Before  proceeding,  however,  to  determine  the  question,  we  must 
answer  a  preliminary  objection  that  has  been  raised  before  us  by 
the  pleader  for  the  respondent  It  has  been  contended,  that  the 
point  under  our  consideration  has  been  already  set  at  rest  by  a  de- 
cision of  the  Privy  Council.'^  We  are  of  opinion  that  this  conten- 
tion cannot  be  maintained.  True  it  is,  that  the  decision  of  the 
late  Sudder  Court  at  Agra,  which  was  reversed  by  the  Lords  of  the 
Judicial  Committee,  was  based  upon  the  ground,  that  the  sister's 
son  is  entitled  to  inherit  as  a  Bandhu,  but  this  position  appears 
to  have  been  abandoned  before  their  Lordships  by  the  learned 
counsel  who  conducted  the  case  on  his  behalf.  The  result  of  this 
concession  was,  as  their  Lordships  have  themselves  observed,  to  re* 
duce  the  whole  matter  in  controversy  to  the  simple  question  as  to 
whether,  upon  the  proper  construction  of  the  MiUlkshari,  the 
sister's  son  is  not  entitled  to  come  in  among  the  earlier  class  of  heirs 
or  Sapindae  ?  This  was,  in  fact,  the  only  question  that  was  dis- 
cussed before  their  Lordships,  and  the  only  one  upon  which  they  have 
pronounced  a  judicial  opinion.  To  remove  all  doubts  on  this  point, 
the  following  passage,  in  their  Lordships'  judgment,  might  be  con- 
veniently referred  to :  "He  there  put  the  sister's  sons  out  of  the 
category  in  which  Mr.  Piffard  would  place  them,  though  erroneously, 
perhaps,  he  has  put  them  among  the  BandhusJ'  The  word  "  per- 
haps/' in  the  above  sentence,  is  sufficient  to  show  that  their  Lord- 
ships did  not  intend  to  decide  the  point  that  we  have  now  got  before 
us,  and  the  preliminary  objection  is,  accordingly,  over-ruled. 

*  Reported  ior  page  681  of  Sutherland's  Fiiyy  Council  jadgments. 
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With  reference  to  the  main  question  itself,  we  BUt  of  opimoii 
that  the  sistei^s  son  is  entitled  to  rank  as  a  Bandbu  according  to  ttie 
definition  of  that  term  aa  given  in  the  Mitdkeharft  itself  The  defr* 
nition  is  contained  in  the  following  passage : — 

*'  On  failure  of  the  paternal  grand-mother,  the  (gotraja)  kinsmen 
sprung  from  the  same  family  with  the  deceased,  and  allied  by 
funeral  oblations,  namely,  the  paternal  grand-father  and  the  rest, 
inherit  the  estate.  For  kinsmen  sprung  from  a  different  family, 
but  allied  by  funeral  oblations,  are  indicated  by  the  term  cognate 
Cbandhus')."* 

It  will  be  observed,  that  two  conditions  are  necessaiy  to  meet 
the  requirements  of  this  definition :  namely,  first,  that  the  claimant 
should  be  a  kinsman  sprung  from  a  different  family ;  and,  second, 
that  he  should  be  connected  by  funeral  oblations.  Both  these  con- 
ditions are  strictly  fulfilled  in  the  case  of  the  sister's  son,  and,  as  ve 
will  show  farther  on,  in  a  much  higl^er  degree  in  his  case  than  in 
that  of  any  of  the  nine  individuals  whose  claims  to  succeed  as  Ban- 
dhus  are  admitted  on  all  sides.  That  he  is  a  kinsman  sprung  from 
a  different  family  is  unquestionable,  and  it  is  equally  clear  that  he 
is  a  Sapinda,  or  one  allied  by  funeral  oblations.  It  has  been  argaed, 
that  according,  to  ManUy  a  Hindu  is  required  to  perform  the  funeral 
obsequies  of  his  paternal  ancestors  only ;  that  in  consequence  of 
this  rule,  the  aagotras,  or  those  who  belong  to  the  same  gotra  or 
family,  are  the  only  persons  entitled  to  be  recognised  as  Sapindoi; 
and  that  the  sister  s  son  must  be,  accordingly,  excluded  from  that 
category.  We  are  of  opinion  that  there  is  no  authority  whatever 
to  support  thid  contention.  We  have,  however,  the  express  authority 
of  Manu  himself  to  decide  this  point,  and  what  i&i  of  still  greater 
importance,  for  the  purposes  of  the  present  discussion,  it  is  an 
authority  quoted  and  acted  upon  by  the  author  of  the  Mitikshart 

"For  with  regard  to  the  funeral  obsequies  of  ancestorii 
daughter's  sons  are  regarded  as  son's  sons.  Manu  likewise  declares  :-- 
'By  that  male  child  whom  a  daughter,  whether  appointed  or not^ 
shall  produce  by  a  husband  of  equal  ckss,  the  maternal  grand&thff 
becomes  the  grandsire  of  son's  sons.  Let  that  child  give  the  ohUiioa 
and  take  the  inheritance.^  ^' 

•  Cokbiooke'i  HiUksharA,  Verse  8,  Sect  5,  Chap.  8,  p.  8S0. 

Digitized  by  VjOOQ  IC 


Obap.  u.]  succession  OF  COGNATES,  &o.  60» 

It  is  manifeBt  from  the  above  that  the  maternal  anoettors  also 
are  entitled  to  receive  funeral  oblations,  and  this  proposition  strikes 
at  the  very  root  of  the  contention  that  has  been  raised  before  ns. 
Now,  the  sister's  son  is  no  other  relative  than  the  daughter's  son 
of  -the  father;  and  if  it  be  once  conceded,  as  it  must  be,  that  the 
daughter's  son  is  a  AipirhdA,  it  would  follow,  as  a  matter  of  course, 
that  the  sister  s  son  is,  at  least,  a  Sapinda  of  the  father ;  and  as 
such  he  would  be  clearly  entitled,  at  all  events,  to  rank  as  a  pitri- 
bamdhu,  or  father's  cognate.  In  point  of  fact,  howeverj  he  is  also 
a  Sapinda  of  the  deceased  proprietor  himself,  not  so  near  as  the 
daughter's  son,  but  nearer  than  every  one  of  those  individuals  who 
are  admittedly  recognised  as  bomdkus. 

It  is  a  well  known  principle  of  Hindii  law,  recognised  in  all 
the  schools  current  in  the  country,  that  the  relation  of  Sapinda 
exists  not  only  between  the  immediate  giver  and  the  immediate 
recipient  of  funeral  oblations,  but  also  between  those  who  are  bound 
to  offer  them  to  a  common  ancestor  or  ancestors.  This  principle 
is  based  upon  the  theory  according  to  which  a  Hindik  is  supposed 
to  participate  after  his  death  in  the  funeral  oblations  that  are 
offered  by  one  of  his  surviving  relatives  to  some  common  ancestor, 
to  whom  he  himself  was  bound  to  offer  them  when  living ;  and 
hence  it  is  that  the  man  who  gives  the  oblations,  the  man  who 
receives  them,  and  the  man  who  participates  in  them,  are  all  recog- 
nised as  sapindaa  of  each  other.  Thus,  for  example,  brothers  aore 
not  required  to  perform  the  obsequies  of  each  other,  but  they  are, 
nevertheless,  wpindaa,  being  connected  with  each  other  through  the 
medium  of  the  oblations  that  they  are  respectively  bound  to  offer 
to  their  common  ancestors.  The  same  rule  holds  good  in  the  case 
of  the  brother's  son,  and  in  fact  of  every  Sapinda  who  does  not 
stand  in  a  direct  line  of  ascent  or  descent  with  the  deceased  pro- 
prietor himsel£  It  will  be  seen  that  six  out  of  the  nine  individuals 
(p.  512)  are  no  other  relatives  than  the  daughter's  son  of  the  paternal 
grandfather,  the  daughter's  son  of  the  maternal  gvandfstther,  the 
daughter's  son  of  the  father's  paternal  grandfather,  the  daughter's 
son  of  the  father's  maternal  grandfather,  the  daughter's  son  of  the 
mother's  paternal  grandfather,  and  the  daughter's  son  of  the 
mother's  maternal  grandfiftther.    The  remaining  three  are  the  ton's 
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son  of  the  maternal  grandfather,  the  fion'e  son  of  the  fiather'a 
maternal  grandfather,  and  the  son's  son  of  the  mother's  maternal 
grandfather.  Not  one  of  these  individuals^  Hot  even  the  highest 
among  them,  or  in  other  words,  the  daughter's  son  of  the  paternal 
grandfather,  is  required  to  offer  funeral  cakes,  either  to  the  deceased 
proprietor  himself,  or  to  his  father,  or  to  his  mother,  but  at  the  same 
time  they  are  admittedly  entitled  to  rank  as  the  Sapiridas  of  the 
•man  himself,  or  of  his  father,  or  of  his  mother,  as  the  case  might  be. 

We  can  scarcely  imagine  upon  what  principle  of  Hind4  law  ii 
can  be  seriously  contended  that  the  daughter's  son  of  the  father  is 
•not  a  Sapinda,  when  the  daughter's  sons  of  the  paternal  and  mater- 
nal grandfathers  are  acknowledged  as  such. 

As  regards  the  performance  of  funeral  obsequies,  the  daughter's 
son  of  the  father  occupies  the  same  position  as  a  son's  son  of  the 
father,  or  in  other  words,  as  a  brother's  son  ;  whereas  the  daughtei's 
son  of  the  paternal  grandfather,  who  is  the  highest  in  rank  among  the 
admitted  Bandhus,  does  not  stand  an  inch  higher  than  the  sou  of  a 
paternal  unde.  It  is  perfectly  true  that  the  lawyers  of  the  Benares 
school  sometimes  use  the  word  Sapinda  in  the  sense  of  consangui- 
nity, or  mere  connection  through  the  body ;  but  in  either  case  the 
position  of  the  sister's  son  would  remain  unaJBTected.  We  have 
already  pointed  out  that  as  regards  funeral  oblations,  the  sister's  son 
occupies  the  same  position  as  a  brother's  son ;  and  as  to  consangui- 
nity, the  very  nature  of  his  relationship  with  .the  deceased  proprie- 
tor obviously  shows  that  he  is  nearer  than  the  nearest  of  the  admit- 
ted Bandhus.  If  authority  is  needed  on  this  last  point,  the  following 
passage  of  the  Mit&kshar&  might  be  referred  to  as  conclusive. 

*^  The  relation  of  Sa^iTida  arises  from  connection  as  parts  of 
one  body.  So  the  relation  of  Hk-pinda  in  the  son  with  regard  to 
the  father  arises  from  the  connection  as  parts  of  the  body  of  the 
father.  And  with  the  grandfather,  &c.,  in  consequence  of  the  con- 
nection with  their  body  through  the  father.  In  the  same  manner 
in  regard  to  the  mother,  from  connection  as  part  of  the  body  of  the 
mother.  In  the  same  manner  in  regard  to  the  maternal  grand- 
father>  &c.,  through  the  mother.  In  the  same  manner  with  the 
mothers  sister  and  maternal  uncle,  and  the  rest,  by  reason  of  the 
connection  or  parts  of  one  hodj^'-r^MUdkekard^  Ach6t  Adhj/dya^ 
leaf  6. 
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It  is  scarcely  necessary  to  point  out,  that  in  the  passage  before 
lis,  the  maternal  uncle  and  the  sister's  son  are  distinctly  recognised 
as  aapindaa  of  each  other.    The  whole  doctrine  of  sapinda,  accord- 
ing to  the  authorities  of  the  Benares  school^  has  been  correctly 
expounded  in  the  Vyavaathd  cited  in  the  case  reported  in  the  third. 
Tolume  of  the  Select  Reports,  page  37.    The  Pundits  were  unani-. 
mously  agreed  in  declaring  that  there  are  two  significations  only  in 
which  the  word  eapinda  is  used  by  the  lawyers   of  that  School, 
namely,  consanguinity  and  connection  through  funeral  oblations; 
and  the  following  passages  from  the  Pardsara  Mddha/va  and  the 
Nimaya  Sindhu,  both  of  which  works  are  recognised  as  authorities  > 
concurrently  with  the  Mit&kshar4  were  cited  by  them  in  support  of 
this  opinion. 

**  Those  are  sapindM  who  are  connected  by  the  tie  of  consan- 
guinity ;  for  instance,  the  father  and  the  son  are  eapindas  to  each 
other,  and  the  body  of  the  father  is  perpetuated  in  the  son  without 
any  intervention.  So  also  is  the  son  by  the  medium  of  the  feither 
a  aapirida  of  his  paternal  grandfather,  and  of  his  paternal  great-, 
grandfather.  So  also  the  son  by  the  medium  of  his  maternal  grand- 
father is  aapinda  of  his  maternal  aunt  and  uncle,  and  by  the  me- 
dium of  his  paternal  grandfather,  he  becomes  a  Sapinda  of  hia. 
paternal  aunt  and  uncle,  &C.''  (Pardsara  Mddhava). 

**  Those  are  sa/pindaa  between  whom  exists  a  reciprocity  of 
giving  or  receiving  funeral  oblations.  The  fourth  person  and  the  rest 
share  the  remains  of  the  oblation  wiped  ofiF  with  the  Kusa grass;  thd: 
father  and  the  rest  share  the  funeral  cakes.  The  seventh  person  is  the 
giver  of  oblations,  the  relation  of  sapinda  or  men  connected  by 
the  extension  of  the  funeral  cake^  extends,  therefore,  to  the  seventh, 
person,  or  sixth  degree  of  ascent  or  des#ent.  It  should  not  be  sup- 
posed that  an  uncle  or  nephew  are  not  reciprocally  sapiTidas,sA 
he  who  shares  in  the  oblations  ofifered  by  the  uncle,  shares  also  in 
those  ofifered  by  the  nephew.  In  short,  if  any  one  of  those  who 
pwrtidpate  in  the  funeral  oblation  offered  by  one  individual,  be  also 
the  presenter  of  funeral  oblations  to  one  of  his  co-participators, 
then  the  whole  number  become  sapindas  of  each  other.''  (Nimaya 
Sindhu). 

It  is  perfectly  clear  that^  according  to  either  of  these  authori- 
ties, the  sister's  son  is  entitled  to  rank  as  a  sapinda. 
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We  have  stated  above  that  there  are  two  significatioiia  only  ia 
which  the  word  Sapinda  is  used  in  the  Benares  School^  and  ihe 
pleader  for  the  respondent  has  not  even  been  able  to  suggest  a  third* 
We  might  also  add,  that  so  far  at  least  as  the  Nimaya  Sindku  is 
concerned,  the  sister's  son  is  expressly  recognised  as  heir«  as  the 
following  passage  will  show  :— 

''In  default  of  the  brother^s  son,  the  father,  mother,  the 
danghter-in-law,  the  sister,  and  her  sons  are  entitled  to  perform  the 
Srdddha,  because  they  are  the  heirs''  (  page  219 ). 

We  have  shown  by  the  foregoing  remarks  that  the  sister's  son  is 
entitled  to  remark  as  a  Bandhu  according  to  the  definition  of  that 
term  as  given  in  the  Mitdkshard. 

We  will  now  proceed  to  examine  the  various  objections  that 
have  been  urged,  both  before  us  and  elsewhere,  against  his  right  to 
succeed  as  an  hein  These  objections  may  be  all  classified  under  the 
following  heads  :— 

Is^. — ^That  the  definition  referred  to  has  no  connection  with  the 
law  of  inheritance. 

2nd. — ^Tbat  the  enumeration  of  Bandhus  made  in  verse  1,  8ei>- 
tion  6,  chapter  2,  is  exhaustive,  and  that  the  sister's  son  is  neither  in* 
eluded  in  that  enumeration,  n(Mr  mentioned  as  an  heir  in  any  o4her 
part  of  the  work. 

Srd.— -That  it  has  been  settled  by  a  uniform  course  <^  decisions, 
that  the  sister^s  son  is  not  entitled  to  inherit  under  the  Hind4  law 
administered  in  the  Benares  School. 

With  reference  to  the  first  objection,  we  are  of  opinion  that  i% 
is  altogether  untenable.  The  definition  in  question  occurs  in  a  part 
of  the  work  which  is  exclusively  devoted  to  the  exposition  ei  the 
law  of  inheritance,  and  it  mty  be  fairly  asked,  if  it  has  no  eonnee* 
tion  with  that  law,  for  what  other  purpose  has  it  been  introduced  is 
such  a  place  P 

The  second  objection  is  also  untenable.  Verse  1,  Seetimi^ 
Chapter  II,  runs  as  follows :— -''  On  failure  of  gentiles,  the  cognalM 
are  heirs.  Cognates  are  of  three  kinds,-^related  to  the  man  him- 
self, to  his  father,  or  to  his  mother,  as  is  declared  by  the  foUowii^ 
text.  '^  The  sons  of  his  own  father's  sister,  the  sons  of  his  owb 
mother's  sister,  and  the  sons  of  his  own  maternal  nude  must  be 
considered  as  his  own  cognate  kindred.    The  sons  of  his  fiithat'a 
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paternal  aunt,  the  sons  of  his  father's  maternal  aunt^  and  the  s^ns  ' 
of  his  father's  maternal  uncle  must  be  deemed  bA  his  father's  cog- 
nate kindred.     The  sons  of  his  mother's  paternal  aunt,  the  sons  of 
his  mother's  maternal  aunt,  and  the  sons  of  his  mothers  maternal 
uncle  must  be  recognized  as  his  mother's  cognate  kindred/' 

There  is  nothing,  whatever,  in  this  verse  to  justify  the  contention 
that  the  author  of  the  Mit&kshard  intended  thereby  to  lay  down  an 
exhaustive  list  of  Bandhus  or  cognates.     He  says  first  of  all  that 
Bandhus  are  entitled  to  inherit  in  default  of  gotrajas ;  and^  secondly, ' 
that  Bandhus  are  of  three  kinds,  namely,  those  who  are  related  to ' 
the  man  himself,  and  those  related  to  his  father  and  mother  respec-*' 
tively.    The  only  argument,  therefore,  which  can  be  advanced  in 
support  of  this  contention  is  the  simple  fact  of  his  having  concluded 
this  sentence  by  quoting  a  text  from  one  of  the  Hind6  sages  which  - 
contains  the  names  of  a  limited  number  of  Bandhus.    We  are  of 
opinion  that  this  argument,  per  se,  is  entitled  to  no  weight  what- • 
soever.    Isolated  texts  from  various  Hindu  sages,  and  of  a  similar 
description,  are  to  be  frequently  found  in  the  Mitfikshard,  and  it' 
would  be  manifestly  erroneous  to  contend  upon  the  authority  of  any 
one  of  them  that  an  exhaustive  enumeration  of  heirs  was  intended 
to  be  made  thereby.    The  following  text  of  Vi'ihat  Vishmi,  quoted 
in  page  326  of  (Colebrooke's  edition  of)  the  Mit&kshar4,  might  be 
referred  to  as  an  illustration. 

"The  wealth  of  him  who  leaves  no  male  issue  goes  to  his  wife. 
On  failure  of  her,  it  devolves  upon  the  daughter ;  if  there  be  none, 
it  belongs  to  the  father,  if  he  be  dead,  it  appertains  to  the  mother?" 
It  would  be  obviously  improper  to  say,  from  the  mere  fact  of  the- 
author  of  the  Mit&kshard  having  referred  to  this  text,  that  he  in- 
tended to  declare  that  the  particular  persons  mentioned  therein  are 
the  only  heirs  to  the  estate  of  a  deceased  Hindti  who  has  left  no  ^ 
male  issue;  or  that  such  even  was  the  intention  of  Vrihat  Manu 
himsel£    As  to  the  particular  text  before  us,  there  is  absolutely  no- ' 
thing  in  it  from  which  it  can  be  reasonably  inferred  that  the  author 
of  it  at  least,  if  not  the  author  of  the  Mit&ksharfi,  had  such  an  in-  * 
tention  in  view.    All  that  it  says  is  that  certain  relatives  must  be' 
considered  as  Bandhus  of  one  class,  and  certain  others  as  Bandhus  • 
of  two  other  classes  respectively ;  it  no  where  says  that  these  perisons 
are  the  only  Bandhus  recognised  by.  the  Hindti  Law.    The  object' 
Vol.  IL  65 
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Tvbicli  the  author  of  the  Mitdkshari  had  in  view  in  referring  to  this 
text  is  evident  His  own  words  are  sufficient  to  show  that  this  text 
was  referred  to  merely  for  the  pnrpose  of  establishing  the  three- 
fold classification  of  Bandhus. 

The  text  of  Manu  which  says,  "  to  the  nearest  Sapinda  the 
inheritance  belongs/'  is  frequently  cited  by  him  as  a  leading  authori- 
ty on  all  questions  of  Hindi&  Law.  Indeed,  the  very  definition  of 
Bandhus,  under  our  consideration,  is  based  upon  this  fundamental 
doctrine*  and  in  the  very  next  verse  he  distinctly  lays  down  that  the 
order  of  succession  to  be  observed  among  the  different  classes  of 
Bandhus  is  to  be  regulated  by  **  nearness  of  affinity."  Are  we  then 
to  suppose  that  the  author  of  the  Mit&kshari  has  been  so  far  foiget- 
fnl  of  this  fundamental  principle,  as  to  render  himself  guilty,  iineon- 
sciously  as  it  were,  of  the  gross  inconsistency  of  laying  down  a  defi- 
nition and  of  excluding  those  very  persons  who  are  best  entitled  to 
claim  the  benefit  of  it.  In  what  way^  we  might  repeat  in  this  place, 
are  the  sister's  sons  of  the  father  and  of  the  mother  better  qualified 
to  inherit  than  the  sister's  son  of  the  deceased  proprietor  himsrif  ? 
What  doctrine  of  Hindu  Law,  directly  or  indirectly  sanctioned  by 
the  author  of  the  Mit^ksharii  can  be  cited  in  support  of  the  conten- 
tion that  the  maternal  grandfather  himself  is  not  an  heir,  when  his 
sons*  sons  and  his  daughters'  sons,  nay  even  when  the  sons'  sons  and 
their  daughters'  sons,  of  the  father's  and  mother's  maternal  grand* 
father  are  adcnowledged  as  such  ?  How,  again,  are  we  to  reconcile 
the  proposition  that  the  maternal  uncle,  or  in  other  words  the  uterine 
brother  of  the  mother,  is  to  be  excluded  from  the  liike  of  inheritanee^ 
when  her  cousins,  namely  the  sons  of  her  father's  sisters  and  the  sons 
of  her  mother's  sisters,  are  to  be  included  in  it  ?  Startling  anoma* 
lies,  like  these  cannot  be  imputed  to  an  author  without  there  being 
some  tangible  ground  upon  which  such  an  impatation  can  rest.  It 
is  perfectly  true  that  in  the  particular  case  before  us,  we  are  bound  to 
administer  the  Hind6  Law  as  it  has  been  expounded  by  the  aathor 
of  the  Mit&kshar&,  but  we  can  hardly  be  justified  in  aeeribing  wtA 
gross  absurdities  to  him'  at  the  very  time  when  he  was  really  trying 
to  extend  the  category  of  Bandhus  by  introducing  the  tluree^ild 
dassification  before  allnded  to. 

The  word  '  Bcmdhu'  has  been  sometimes  interpreted  as  distant 
kindred,  but  we  can  hardly  suppose  that  the  author  of  the  UitiBc* 
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'  shaifi  seriously  iDtended  to  authorise  the  suooession  of  the  most 
distant  Bafidhus  by  sacrificiiig  the  right  of  those  who  are  the 
nearest* 

The  fdlowiag  passages  of  the  Mitikshari  will  remove  all  pos- 
sible doubts  on  Ais  point  :— 

"  When  one  dies  in  a  fordgn  country,  let  the  descendants,  cog- 
nates (Bcmdhusjf  gentileSi  or  his  companions  take  the  goods,  or, 
in  their  default  the  king.  When  he  goes  to  a  foreign  country,  of 
those  who  are  associated  in  trade  and  dies,  then  his  share  would 
be  inherited  by  his  heirs,  that  is,  the  son  and  other  descendants ; 
oogtkBt^s  (BaTidkua),  i.  e.,  the  maternal  side  relatives,  maternal 
uncle^  and  others ;  the  gentiles  that  is  the  Sapindaa,  besides  the 
-  son  and  other  deseendaats ;  and  those  who  are  come^  that  is  those 
among  the  associates  who  are  come  from  a  foreign  country ;  or  in 
their  default,  that  is,  of  the  heirs,  &c,,  the  king  shall  take.  The 
word  'va'  (or)  shows  that  tbe'heirs,  &c.,  are  entitled  in  alternation. 
The  rule  as  to  this  order  is  contained  in  the  text  "The  wife, 
the  daughter"  <£^. 

It  will  be  seen  that  the  word  '  Bdndhava'  is  expressly  stated  to 
include  the  maternal  uncle,  whoever  else  might  be  entitled  to  come 
in  within  the  word  'others'  which  follows  immediately  afterwards. 
In  the  case  of  a  foreign  trader,  therefore,  it  is  perfectly  clear  that 
the  maternal  uncle  is  an  heir,  but  before  we  can  apply  this  argu- 
ment to  the  general  case,  it  is  necessary  to  meet  two  objections  that 
have  been  raised  against  such  an  application.  The  objections  are  : 
first,  that  the  word  used  in  this  passage  is  ^Bdndhava*  whereas  the 
word  used  in  the  general  text  is  '  Bandhu' ;  and  second,  that  the 
passage  in  question  refers  to  an  exceptional  state  of  things,  and 
■can  not,  therefore,  be  accepted  as  a  guide  for  the  general  case. 

Both  these  objections  are  conclusively  met  by  the  express  words 
of  the  author  himselft  tt  is  distinctly  stated  by  him  that  the  order 
of  succession  applicable  to  this  case  is  exactly  the  same  as  that  laid 
down  in  i^e  general  text ;  and  further,  that  the  only  necessity  for 
making  a  separate  text  for  the  exceptional  case  arose  from  that  of 
excluding  the  fellow  pupil  and  the  Br&hman,  and  of  substituting  the 
-fellow  traders  in  their  place.  It  is  perfectly  clear,  therefore,  that 
the  words  '  Bandhu  and  BAndha/va'  are  of  identical  import,  or,  in 
other  words,  that  the  two  texts  are  identical  in  every  respect,  except 


Digitized  by  VjOOQIC 


516  PRECEDENTS  OF  [Book  n. 

as  to  the  slight  modification  which  relates  to  the  fellow  pupil  and 
the  Br&bman.  The  second  passage,  too,  is  equally  dedsive  on  this 
point.  It  is  distinctly  pointed  out  therein  that  the  word  matenial 
uncle  used  in  the  text  of  Tdjnavalkya  stands  for  all  the  three  classes 
of  Bandhris  described  by  the  author  in  his  commentary  upon  the 
general  text. 

The  Vira-mitrodaya,  which  is  a  work  of  high  repute  in  the 
Benares  School,  concurrently  with  the  Mitikshar6,  is  also  dear  on 
this  point:  "Cognates  are  of  three  kindsi  related  to  the  person 
himself,  to  his  father^  and  to  his  mother^  according  to  the  following 
text :  *'  The  sons  of  the  father's  sister,  the  eons  of  the  moihei^s 
sister/'  &c.  Here  by  reason  of  near  affinity^  the  cognate  kindred  of 
the  deceased  .himself  in  the  first  instance,  then  the  father's  cognate 
.  kindred,  and  next  his  mother's  cognate  kindred  succeed.  This  is  the 
order  of  succession.  la  the  text  of  Manu,  ''  then  the  distant  kins- 
mat)  shi^ll  be  the  heir,  or  the  spiritual  preceptor  or  the  pupil.  The 
term  Sohdya  oomprehends  the  persons  descended  firom  the  same 
family  (Sagotra)  and  the  kinsmen  allied  by  common  libations  of 
water  SamdTiodaka,  the  maternal  uncle  and  the  rest,  and  the  three 
kinds  of  cognates.  The  term  '  Bandhu*  in  the  text  of  YogiAanira 
(Ydjnavalkaya,)  must  comprehend  also  the  maternal  uncle  and  the 
rest,  othterwise  maternal  uncle's  sons  and  the  rest  would  be  en* 
titled  to  succeeds  and  not  they  themselves,  though  nearer  in  affi- 
nity, a  doctrine  highly  objectionable." — Vifil-mitrodayok,  (Sana.) 
page  209. 

The  Vivdda  ChirUdmanh  which  is  a  work  of  paramount  authoti- 
.ty  in  the  sister  School,  which  goes  by  the  name  of  the  Uithila  School, 
is  also  of  the  same  opinion,  '*  the  maternal  uacle,  and  the  rest'' 
being  expressly  recognised  in  the  category  of  heirs  laid  down  ia 
page  299  of  Proaanna  Coomar  Tagore's  translation  of  the  work. 

In  the  face  of  all  these  concurrent  authorities,  it  seems  impOBf> 
pible  to  contend,  that  an  exhaustive  enumeration  of  Bandhus  was 
made  in  verse  1,  Section  6,  Chapter  II,  of  the  Mit&kshar(.  It  has 
been  said  that  the  sister's  son  is  not  entitled  to  inherit  because  he 
has  been  nowhere  mentioned  as  an  heir  specifically  by  pame  ;  but 
this  objection  can  be  scarcely  maintained  if  the  doctrine  of  exhaofr 
t'ive  enumeration  falls  to  the  ground.  Apart  from  this  last  con8idei% 
tion,  however,  we  do  not  see  any  reason  why  a  specific  eaamemUoa 
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•by  name  should  be  insisted  upon  in  every  case.  An  enumeration 
by  a  general  name^  accompanied  by  a  suitable  definition  sufficiently 
•  illustrated,  is  as  good  as  any  other  kind  of  enumeration,  particularly 
when  the  general  name  in  question  is  applicable  to»a  large  number 
.of  persons  whose  individual  names  it  would  be  very  inconvenient  to 
specify  in  detail ;  and  we  do  not  see  any  reason  why  in  this  parti- 
cular case  we  should  insist  upon  anything  more  than  what  we  have 
.already  got  before  us.  The  great-grandson,  for  instance,  is  no  where 
mentioned  as  an  heir  distinctly  by  name ;  and  yet  it  would  be  simply 
absurd  to  contend  that  the  estate  of  a  deceased  Hiodiiis  to  go  to  the 
fellow  pupil,  or  to  the  king  even,  if  his  own  great-grandson  is  living. 
Similarly,  when  we  now  come  to  the  gotrajaa,  we  find  that  no  one 
below  the  descendants  of  the  paternal  great-grandfather  is  expressly 
recognised  by  name  in  any  part  of  the  Mitiikshar& ;  and  yet,  it  is  a 
fact  admitted  on  all  sides,  that  the  descendants  of  the  remotest  an- 
.cestors  in  the  agnatic  line,  at  least  of  those  who  stand  within  the 
fourteenth  degree,  are  entitled  to  inherit  in  the  Benares  School. 
;Why,  then,  are  we  to  introduce  this  novel  principle  of  interpretation 
when  we  come  to  deal  with  the  Bandhus?  There  might  have  been 
jsome  foundation  for  such  an  argument  if  the  claimant  had  been  a 
female  relative,  females,  as  a  class,  being  generally  supposed  as 
iiaving  no  right  to  inherit  in  consequence  of  their  inability  to  perform 
religious  rites :  but  in  the  case  of  male  relatives,  no  restriction  of 
any  kind  whatsoever  can  be  cited  to  defeat  their  rights,  if  they  are  in 
a  position  rto  establish  their  status  as  Sapindas.  We  have  shown 
.that '  the  maternal  uncle  and  others  are  entitled  to  inherit  in  addition 
.to  those  who  are  admitted  as  Bandhus.  As  fieur  as  the  purposes  of 
the  present  case  are  concerned,  it  is  almost  self-evident  that  if  thd 
xnatemal  uncle  is  entitled  to  succeed  as  a  Bandhu,  the  right  of  the 
sister^s  son  would  follow  as  a  matter  of  course.  We  have  seen  that 
there  is  but  one  definition  of  the  word  Bandhu,  and  the  very  nature 
^f  the  definition  conclusively  proves  that  if  the  maternal  uncle  is  a 
kinsman  from  a  different  family,  and  allied  by  funeral  oblations,  the 
^sister's  son  must  necessarily  be  a  kinsman  of  the  same  description. 

It  remains  for  us  to  meet  the  last  objection.  No  doubt,  if 
there  were,  a  uniform  course  of  decisions  establishing  the  doctrine 
that  the  sister's  son  is  not  entitled  to  succeed,  we  would  have  been 
9carcely  justified  in  holding  otherwise,  however  much  we  might  have 
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beett  disposed  to  do  so  for  the  reasons  set  forth  above.  The  fact,  how- 
erer,  is  that  there  is  no  such  uniform  course  of  rulings  as  bas  been 
erroneously  contended  for  before  us.    The  foUowiog  are  all  the  cases 
that  might  be  iefarred  to  on  tbe  point: — 
1.— Rajendro  Narain  tarsus  Gocool  Chand,  Qoh. — 1st  Select  Reports^ 

page  43. 
2. — Ilias  Eoonwar  venui  Agund  Rai. — 3rd  Select  Report^  page  37. 
8. — Sheo  Suhaye  Singh  versus  Omed  Koonwar. — 6di  Select  Reports, 

page  301. 
4. — Case  No.  XI,  Macnaghten's  Hindii  Law,  Volume  11^  page  91b 
5. — A  decision  of  the  Madras  Sudder  Court  reported  in  page  247  of 

the  printed  cases  for  I860. 
6.— Stokers  Reports,  Volume  I,  page  85. 
7. — Qiootee  Lall  verwa  Oooroodyal-^Agra  Select  Reports,  Volttme 

V,  page  198. 
-8.-^Mobun  Lall  vermta  Thakooranee  Sahibah.— Agra  Law  Journal^ 

1864,  page  17. 
9. — Jowahair  Raoot  vermu  liussummat  Eylasoo. — ^Volume  I,  page75> 

Weekly  Reporter. 
10.— >3ona  Debi  versus  Biswambhar  Sahoo«— -4  Legal  Remembrancer, 

page  168. 
ll.-*-Oridharee  Lall  tfersus  The  Secretary  of  State.— Volume  IV, 

page  13,  Weekly  Reporter. 

The  first  case  has  nothing  to  do  with  the  particular  point  before 
(torn,  and  we  would  not  have  alluded  to  it  at  all,  if  Sir  Thomas 
Strange  had  not  stated  upon  the  authority  of  that  case,  that 
the  sister's  son  is  not  entitled  to  inherit  in  the  Benares  School. 
The  contest  in  that  case,  howeveri  was  between  tbe  sister's  son 
on  the  one  side,  and  a  Oeiraja  Sapinda  on  the  other.  Tbe 
pandits  who  were  consulted  in  it  very  properly  declared  that  if 
the  Bengal  law  were  applicable  to  the  case,  tbe  sister's  son  would 
be  entitled  to  preference,  but  that  the  reverse  would  be  tbe  case 
according  to  Mithila  law.  The  case  was  ultimately  disposed  of  in 
favor  of  the  sister^s  soa,  the  Bengal  law  being  held  to  be  applica- 
ble ;  but  there  is  not  a  single  word,  either  in  tbe  decision  itself,  or  in 
the  Vyavasthd  referred  to,  from  whioh  it  can  be  gathered  that  the 
sister's  son  would  not  have  succeeded  as  a  Bandhu  if  t^e  Mithila 
law  had  been  adopted,  if  there  were  no  Gciraja  relatives  in  his  way. 
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The  second  case  haa  been  already  refeired  to  ia  an  earlier 
part  of  this  judgment.  It  related  to  the  daughter's  son  of  the 
brother,  and»  aa  we  have  already  seen,  the  only  ground  that  waa 
put  forward  for  excluding  him  from  the  inheritance  was  the  erro- 
neous one  of  his  not  being  a  Sagotra  Sapinda. 

The  third  case  is  directly  in  favor  of  our  interpretation. 
The  question  was^  whether  a  daughter's  son's  son  is  entitled  to  in*, 
herit,  and  this  question  was  determined  in  the  affirmative  upon  the 
unanimous  Vyavasth&  of  the  pandits  consulted  on  tiie  occasion,  in^^ 
eluding  those  of  the  Benares  PStsluUd. 

The  fourth  case  clearly  shows  that  the  sister's  son  is  entitled 
to  succeed  as  a  Bandku^  both  according  to  the  Benares  law  and 
according  to  the  Mitbila,  This  case  is  of  particular  importance, 
inaamuoh  as  it  appears  to  have  met  with  the  approbation  of  Sir  W.. 
Maonaghten  himself,  who  has  evidently  cited  it  as  a  leading  authori'i^ 
ty  on  the  point  We  might  also  addj  that  Sir  W.  Maonaghten  had 
ezinresaly  stated  in  his  note  to  case  Na  o,  reported  in  page  87  of 
the  same  volume,  that  the  Yyavaslhd  given  by  the  Pandit  of  ZilU 
Behar,  in  which  the  sister's  son  is  ranked  as  a  Bandhu,  is  conforma* 
Ue  to  the  law  as  current  in  Benares,  Mithila,  and- other  provinces. 

The  fifth  case  is  a  mere  dictum ;  but  it  is  to  be  observed  that  the 
Pandit  who  was  consulted  on  the  occasion  distinctly  stated  that  the 
sister's  son  was  entitled  to  inherit  as  a  Bandhu,  and  no  authority  of 
any  kind  was  cited  or  referred  to  contradict  this  opinion. 

The  sixth  case  is  also  a  dictum,  and  the  same  remarks  that 
have  been  made  with  reference  to  the  preceding  case  apply  to  tbia 
ease  also. 

The  seventh  case  has  nothing  to  do  with  the  point  before  us. 
The  dispute  was  between  a  brother's  daughter's  son  and  a  Ootraja^ 
and  it  was  very  properly  held  that  the  latter  is  entitled  to  succeed 
in  preference  to  the  former. 

The  eighth  case  is  a  mere  dictum,  but  in  this  instance  the  dic-« 
turn  is  in  favor  of  the  sister's  son. 

The  ninth  case  arose  from  a  dispute  between  the  sister's  son 
and  an  agnatic  relation^  and  it  was  correctly  held  in  that  case  that 
the  latter  is  entitled  to  succeed.  The  learned  Judges,  however,  who 
decided  the  case,  went  on  to  say  that  the  sister's  son  is  not  entitled 
to  inherit^  either  according  to  the  Benares  law  or  according  to  the 
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Mitbila  law.  la  the  absence^  however^  of  any  further  exphmation 
on  the  pointy  we  are  rather  disposed  to  think  that  all  that  was  in- 
tended to  be  said,  is  that  he  is  not  entitled  to  inherit  in  preference 
to  the  Ootraja;  but  at  any  rate  it  is  clear  that  this  opinion  cannot 
be  treated  as  anything  more  than  a  mere  dictnm. 

The  next  case^  however,  is  directly  to  the  pointy  and  with  all 
deference  to  the  learned  Judges  who  decided  it,  we  are  of  opinion 
that  it  is  based  upon  erroneous  grounds.  These  grounds  have  been 
too  fully  examined  by  us  in  the  preceding  part  of  our  judgment  to 
require  any  further  notice.  We  wish,  however,  to  make  one  remark 
in  this  place,  and  that  is,  that  the  learned  Judges  appear  to  have 
been  mainly  influenced  by  the  idea  that  the  sister's  son  has  never 
been  recognised  as  an  heir.  With  all  deference  to  the  learned 
Judges,  we  are  bound  to  state  that  this  was  by  no  means  the  actual 
state  of  things  at  the  time  when  their  decision  was  pronounced, 
whatever  it  might  be  in  this  day.  It  is  perfectly  true  that  there  is 
a  paucity  of  decisions  on  the  other  side,  but  this  fact  appears  to  have 
mainly  arisen  from  the  peculiar  doctrine  of  the  Benares  School  by 
which  the  remotest  relative  in  the  agnatic  line  has  been  placed  above 
the  highest  of  the  cognates.  It  might  be  added  that  veiy  few  cases^ 
indeed,  if  any,  can  be  pointed  out  in  which  the  daughter's  son  of  the 
paternal  grandfather  has  been  expressly  recognised  as  an  heir. 

The  last  case  relates  to  the  maternal  uncle  of  the  father,  and 
the  grounds  of  the  decision  in  this  case  being  nearly  the  same  ar 
those  in  the  one  next  above,  no  special  remarks  with  reference  to  it 
are  necessary. 

Upon  the  whole,  then,  it  must  be  admitted  that  the  majority  of 
the  earlier  cases  at  least  are  in  support  of  oixr  view;  and  of  the  more 
recent,  there  are  two  cases  at  most  that  are  directly  opposed  to  it 
The  last  objection,  therefore,  must  also  be  over-ruled. 

For  the  reasons  set  forth  above,  I  am  of  opinion  that  the  ques* 
tion  put  to  us  by  the  Division  Bench  must  be  answered  in  the  affir- 
mative, or,  in  other  words,  that  the  sister's  son  is  entitled  to  inherit 
under  the  Hindti  Law  administered  in  the  Benares  School. 

Peacock,  C.  J. — I  am  of  opinion  that  in  the  absence  of  nearer  rela- 
tives, a  man  may  be  heir  to  his  mother's  brother  as  regards  property 
subject  to  the  Mitdkshari.  The  question  has  substantially  been  de-* 
cided  by  the  Privy  Council  (17th  July  1868}  in  the  c^se  of  Oridharee 
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Lall  Roy  against  the  Qovernment  of  Bengal,*  in  which  it  was  held 
that  the  maternal  uncle  of  the  father  of  the  deceased  was  not  ex* 
eluded  from  the  class  of  Bandhus  capable  of  inheriting,  and  that  the 
text  contained  in  Article  1,  Section  6,  Chapter  II  of  the  Mit&kshar4 
does  not  purport  to  be  an  exhaustive  enumeration  of  all  Bandhus  who 
are  capable  of  inheriting,  that  it  is  not  cited  as  such  or  for  that 
purpose  by  the  author  of  the  Mit&kshar&. 

The  judgment  of  Mr.  Justice  Dwarka-nath  Mitter,  which  he 
has  just  read,  and  in  which  he  has  displayed  great  learning,  ability, 
and  research,  was  written  before  the  decision  of  the  Privy  Council 
in  Gridharee  Lall  versus  the  Government  of  Bengal  was  published 
here.  My  Hon'ble  colleague  has  entered  so  fully  into  the  reasons 
and  exhausted  the  arguments  in  suppott  of  the  view  which  he  has 
taken,  that  it  is  unnecessary  for  me  to  do  more  than  to  say  that  I 
concur  in  the  reasons  which  he  has  given  in  support  of  the  conclusion 
at  which  he  has  arrived ;  and  it  is  extremely  satisfactory  to  find  that 
it  is  entirely  in  concurrence  with  the  view  taken  in  the  judgment  of 
the  Privy  Council.  The  case  must  be  sent  back  to  the  Judges  who 
referred  it. 

Jackson,  J. — I  am  of  the  same  opinion.  It  is  very  satisfactory 
to  feel  that  a  conclusion  so  entirely  consistent  with  reasons  is  also  in 
full  conformity  with  the  Hindti  Law,  as  is  conclusively  shown  in 
the  exhaustive  judgment  which  has  been  prepared  by  Mr.  Justice 
Mitter,  and  also  that  the  view  which  we  had  taken  of  the  subject 
has  been,  it  m^  be  said,  simultaneously  adapted  by  the  highest  tri* 
bunal. 

Phear,  J. — In  referring  this  case  to  a  Full  Bench,  I  expressed 
the  inclination  of  the  opinion  whioh  I  then  hold.  Mr.  Justice  Mitter's 
Tery  complete  argument,  in  which  I  concur,  has,  I  think,  demonstrate 
ed  that  opinion  to  be  correct  I  would,  therefore,  answer  the  ques- 
tion in  the  words  whioh  have  been  used  by  the  Chief  Justice. 

Macpheraon,  J. — I  am  of  the  same  opinion. 

Sutherland's  Weekly  Reporter,  vol.  X,  F.  B.,  p.  76, 

The  enumeration  of  Bandhus  or  cognates,  who  succeed,  given 
in  Section  6,  Chapter  II  of  the  Mit&kshar&,  is  an  exhaustive  one, 
and,  therefore,   those  Bandhus  only  succeed  who  are  enumerated 

•  See  10,  W.  R.,  Privy  Couucil,  p.  31  j  and  post,  p.  522. 
Vol.  II.  68 
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therein.  A  maternal  uncle  or  a  father's  maternal  uncle  cannot  in* 
herit^  as  they  are  not  among  the  persons  enumerated. — Oovemment 
versus  Gndharee  Lall  Roy,—'&.  W.  E.,  Vol.  IV,  p.  13. 


PjaivY  Council— TAe  17th  of  July  1868. 

Present : 

The  Master  of  Bolls,  Sir  James  W.  Colville,  Sir  Edward  Vaughan 
Williams,  the  Lord  Chief  Baron,  and  Sir  Lawrence  PeeL 

On  Appeal  from  the  High  Court  at  Calcutta."^ 

Gai-DHABEB  Lall  Bot 

versus 

The  Goveenment  of  Bengal 

Held  that  the  list  of  Bandhus  giyen  ia  Article  1,  Section  6,  Chapter  II  of  the  MUdh^ 
thard  is  not  exhaustive  but  simply  iUustrative  of  the  proposition  that  there  ire 
three  classes  of  Bandhus,  and  as  such  entitled  to  inherit  in  preference  to  the  Kio|^ 
who  cannot  take  to  the  prejudice  of  a  maternal  uncle  or  a  maternal  grand-unde. 

The  Vir-mitrodoya  is  properly  receivable  as  an  expositioQ  of  what  may  have  been  kit 
doubtful  by  the  MiUQuhard  and  is  declaratory  of  the  law  of  the  Benares  School 

The  facts  on  which  the  determination  of  this  appeal  depends 
are  few  and  undisputed.  Woopendro  Chunder  Boy,  the  owner  of 
the  zemindary  and  other  property  in  dispute,  died  on  the  7th  of 
August  1860,  an  infant  and  unmarried.  He  was  of  a  family  which 
formerly  came  from  the  Upper  Provinces,  and  though  settled  in 
Lower  Bengal,  where  the  zemindary  is  situated,  is  admitted  to  hare 
retained  the  ceremonial  and  other  law  of  its  original  habitat  There 
is,  therefore,  no  dispute  that  any  question  touching  the  succession  to 
Woopendro  Boy  is  determinable  by  the  law  of  inheritance  current  at 
Benares. 

On  Woopendro's  death  the  appellant,  as  the  nearest  male  re- 
lative surviving  him,  performed  his  shradh,  and  claimed  his  proper- 
ty as  heir,  and  shortly  afterwards  applied  to  have  his  own  name 
substituted  for  that  of  the  deceased  as  owner  of  the  zemindaiy  on 
the  Collector's  register.  He  is,  however,  but  a  remote  kinsman  of 
the  deceased,  being  only  the   brother  of  his  grandmother  ex-parte 

•  30th  August  1865,  (present  Trevor,  Officiating  Chief  Justice,  and  Campbell,  J.); 
Bee  4,  W.  R.  Civil  Rulings^  p.  13. 
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patemd,  or,  to  use  the  phraseology  of  the  Mitikshari,  his  father's 
maternal  uncle.  And  accordingly  at  the  time  of  this  application 
for  mutation  of  names,  some  question  whether  the  appellant  was 
entitled  to  inherit,  and  whether  the  property  did  not  pass  for  want  of 
heirs  to  the  Crown,  was  raised.  Thereupon  the  Board  of  Revenue 
consulted  their  adviser,  the  Legal  Remembrancer,  and  on  his  opinion^ 
determined  to  recognise  the  title  of  the  appellant,  who  accordingly 
was  put  into  possession,  or  left  in  possession  of  the  property,  record* 
ed  as  proprietor  of  the  zemindary  in  the  Collector's  books,  and  con- 
tinued to  pay  the  Qovemment  revenue  assessed  upon  it  up  to  the 
date  of  the  institution  of  this  suit. 

In  1863  the  Qovemment  authorities  appear  to  have  changed 
their  view  of  the  appellant's  title ;  and  on  the  3rd  of  August  in  that 
year  the  suit  out  of  which  this  appeal  has  arisen  was  commenced 
against  him  in  the  name  of  the  Government  of  Bengal,  as  represent- 
ing the  Crown,  for  the  recovery  of  the  real  and  personal  property 
of  Woopeudro  on  the  allegation  that  upon  his  death  it  had  escheated 
for  want  of  heirs  to  the  Crown. 

By  the  decree  dated  the  30th  of  September  1864,  the  Zillah 
Judge  dismissed  the  suit,  holding  that  the  Government  was  not 
entitled  to  oust  the  appellant.  The  precise  grounds  of  this  judgment 
it  is  unnecessary  to  examine. 

On  appeal  to  the  High  Court  this  decision  was  reversed  by  two 
of  the  Judges  of  that  Court  And  the  present  appeal  has  been  pre- 
ferred against  their  decree. 

The  points  ruled  by  the  judgment  of  the  High  Court  were : — 

Ist. — That  the  Government  was  not  estopped  by  the  acts  of  its 
officers  in  1861,  when  the  appellant  applied  for  and  obtained  the 
mutation  of  names,  from  bringing  this  suit. 

2nd. — ^That  upon  the  true  construction  of  the  Section  in  the 
Mit&kshara,  which  will  hereafter  be  considered,  the  appellant,  as  the 
maternal  uncle  of  the  father  of  the  deceased,  was  excluded  from  the 
class  of  *'  Bandhus"  capable  of  inheriting,  and  that  consequently,  as 
between  him  and  Government,  he  had  no  title  to  the  property 
sued  for. 

The  able  arguments  before  this  Committee  have  been  principally 
addressed  to  the  question  raised  by  the  second  of  the  above  findings, 
viz.,  whether,  under  the  law  current  at  Benares,  the  appellant  has 
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not  a  title  to  inherit  the  property  preferably  to  the  claim  of  the 
Qoverament  by  escheat ;  and  that  question  their  Lordships  will  first 
consider. 

Its  determination  will  ultimately  be  found  to  depend  on  the 
construction  to  be  given  to  the  first  article  of  the  sixth  section  of 
the  second  chapter  of  the  Mitikshari.  The  absolute  exclusion  of 
the  father's  maternal  uncle  from  the  list  of  possible  heirs^  for  which 
the  respondents  contend,  can  rest  on  no  other  ground. 

Mr.  Forsyth,  indeed,  argued  strongly  against  the  right  of  the 
appellant  to  inherit,  on  the  assumption  that  he  was  not  entitled  to 
ofiTer  the  funeral  oblations.  But  is  this  assumption  well  founded? 
There  is  evidence  of  the  family  priest  and  others,  that  the  appellant 
did,  in  point  of  fact,  perform  the  shradh  of  Woopendro ;  and  he 
seems,  in  the  judgment  of  the  priest,  properly  to  have  performed 
that  function  in  the  absence  of  any  nearer  kinsman.  It  is,  however, 
unnecessary  to  determine  whether  this  act  of  the  appellant  was  re- 
gular or  not  The  issue  in  this  case  is  not  between  two  competing 
kinsmen,  but  between  a  kinsman  of  the  deceased  and  the  Crown.  Let 
it  be  supposed,  for  the  sake  of  argument,  that  the  nearest  existing 
relative  of  Woopendro  at  the  time  of  his  death  had  been,  not  the  ap- 
pellant but  a  natural-born  son  of  the  appellant  It  is  admitted  that, 
on  the  strictest  interpretation  of  the  Mitdkshari,  such  a  person  is 
a  Bandhn ;  that  the  three  classes  of  Bandhus  must  be  exhausted 
before  the  King  can  take  for  want  of  heirs ;  and,  therefore,  that  the 
title  of  the  appellant's  son  would  prevail  against  the  Crown.  Now, 
such  a  Bandhu  either  is  competent  to  perform  the  shradk  of  the  de- 
ceased, offering  some  kind  of  funeral  oblation,  or  he  is  not.  If  ho 
be  incompetent,  it  follows  that  his  right  to  inherit  is  wholljr  ind^ 
pendent  of  the  doctrine  of  spiritual  benefits  derivable  from  funeral 
oblations,  and  is  determined  solely  by  kinsmanship.  If  he  be  com- 
petent, it  follows  a  foi'tioH  that  his  father  would  have  been  one 
degree  nearer  akin  to  the  deceased,  would  also  have  been  competent ; 
and  that  his  exclusion  from  the  line  of  inheritance,  if  it  exiats  de* 
pends  upon  some  other  principle. 

It  is  impossible  to  read  the  second  chapter  of  the  Mit^kshari 
without  remarking  the  extreme  jealousy  with  which  the  Hindd  law 
regarded  the  right  of  the  King  to  take  on  failure  of  heirs.  The 
seventh  section  refuses  altogether  to  recognise  that  right  where  the 
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property  was  that  of  a  BrahmaD.    Admitting  it  as  to  the  property  of  * 
the  other  castes  or  classes>  it  expressly  says,  "  if  there  be  no  Q^elatiova 
of  the  deceased,  the  preceptor,   or^  on   failure  of  hira,  the  pupil ; '' 
and  again,  "  if  there  be  no  pupil,  the  fellow-student  is  the  successor." 
It  thus  exhausts  the  relatives^  and  then  interposes  between  them 
and  the  King  three  classes  of  heirs  not  connected  with  the  deceased 
by  blood,  or  participation  in  funeral  oblations.    The   title   of  the 
King  is  Afterwards  stated  affirmatively!  thus : — ''  The  King  may  take 
the  estate  of  a  Kaliatriya,  or  other  person  of  an  inferior  tribe,  on 
failure  of  heirs  down  to  the  fellow-student/'     So  Manu  ordains  : — 
**  But  the  wealth  of  the  other  classes,  on  failure  of  all  (heirs),  *the 
King  may  take.''    So  far,  then,  the  law  would  seem  to  be  clear  that 
the  King  cannot   take  the  property  to   the  prejudice  either  of  a 
maternal  uncle,  or  a  maternal  grand-uncle,  each  of  whom  is  obvious- 
ly '  a  relation'  of  the  deceased.    What  grounds,  then,  does  the 
sixth  section  afford  for  the  hypothesis  that  these  two  relations  are 
arbitrarily  excluded  from  the  list  of  possible  heirs  ?    That  section 
begins  by  stating  broadly,  ''  On  failure  of  gentiles,  the  Bandhua 
(rendered  by  Mr.  Colebrooke  cognates)  are  heirs/'    But  in  this  par- 
ticular section  it  may  be  taken,  as  defined  elsewhere  by  the  Mit&k- 
fihari  itself,  to  import  kinsmen  springing  from  a  different  family  (and 
therefore,  opposed  to  'gotraja*  or  'gentiles'),  and  connected  by  funeral 
oblations.  From  this  class  the  maternal  uncle,  or  the  father's  maternal 
uncle,  (assuming  their  connection  with  the  deceased  by  funeral  oblar 
tions)  can  be  excluded  only  by  some  arbitrary  definition.    The  author 
of  that  treatise  goes  on  to  state^  ^'  Cognates  (Bandhus)  are  of  three 
kinds :  related  to  the  person  himself,  to  his  father,  or  to  his  mother^ 
as  is  declared  by  the  following  text."     And  then  folbws,  as  a  quota- 
tion, a  more  ancient  text,  (the  authorship  of  which  seems,  from  Mr. 
Colebrooke's  note,  to  be  uncertain),  which  says  : — *  The  sons  of  his 
own  father's  sister,  the  sons  of  his  own  mother's  sister,  and  the  sons 
of  his  own  maternal  uncle  must  be  considered  as  his  own  cognate 
kindred.    The  sons  of  his  father's  paternal  aunt,  the  sons  of  his 
father's  maternal   aunt^   and  the  sons  of  his  father's  maternal  uncle 
'    must  be  deemed  his  father's  cognate   kindred.    The  sons  of  his 
mother's  paternal  aunt,  the  sons  of  his  mother's  maternal  aunt, 
and  the  sons  of  his  mother's   maternal  uncle  must  be  reckoned 
amongst  his  mother's  cognate  kindred/ 
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If,  for  the  determination  of  the  question  under  consideration, 
their  Lordships  were  confined  to  the  four  comers  of  the  Mit&kshar£, 
they  would  feel  great  difficulty  in  inferring,  from  the  omission  of 
'  the  maternal  uncle'  and  '  the  father's  maternal  ^  uncle'  from  the 
persons  enumerated  in  this  text^  that  either  of  *  ihose  relatives  is 
incapable  of  taking  by  inheritance  the  property  of  a  deceased  Hindfi 
in  preference  of  the  King.  Such  an  inference,  in  the'lieth  of  the 
passages  which  say  that  the  King  can  take  only  if. there  ll^^  no  re- 
latives of  the  deceased,  seems  to  be  violent  and  und^gtod.  Fot  '^the 
text  does  not  purport  to  be  an  exhaustive  enumerationS^all  ^Bani^ 
dhus  who  are  capable  of  inheriting,  nor  is  it  cited  as  smli^Qt'lbr 
that  purpose,  by  the  author  of  the  MiULksharft,— it  is  th^'  sidiply 
as  a  proof  or  illustration  of  his  proposition  that  there  are«  three 
kinds  or  classes  of  Bandhus ;  and  all  that^lne  states  fi^rther  upot^it 
is  the  order  in  which  the  three  classes  tAe,  viz.,  that  Ihe  Bandhus 
of  the  deceased  himself  must  be  exhausted  before  any  of  his  father^s 
Bandhus  can  take,  and  so  on. 

Again,  further  doubt  is  thrown  upon  the  theory  of  exhaastiTe 
enumeration  by  the  passage  of  the  Mit&kshar^,  which  is  not  found 
in  that  portion  of  the  Treatise  which  was  translated  by  Mr.  Cole- 
brooke,  but  has  been  translated  for  the  purposes  of  this  suit  The 
general  effect  of  that  passage  is  to  introduce  in  the  case  of  a  trader 
dying  abroad,  a  new  class  of  remote  heirs,  viz,,  his  returning  co-tra- 
ders. But  this  provision  is  preceded  by  an  enumeration  of  prefer- 
able heirs,  which  includes,  among  Bandhus,  the  maternal  uncle. 
Here,  then,  is  a  passage,  written  by  the  author  of  the  Mitikshaii 
himself,  which  treats  the  maternal  uncle  as  capable  of  inheriting. 
The  learned  Judges  of  the  court  below  meet  this  authority 
by  suggesting  that  the  heirship  of  the  maternal  uncle,  as  well 
as  that  of  the  co-trader,  may  be  exceptional,  and  confined  to  the 
case  of  the  trader  dying  abroad.  Their  Lordships,  however,  cannot 
admit  the  reasonableness  of  this  hypothesis,  and  think  that  even  on  the 
Miti^kshard  the  question  under  consideration  is  at  least  uncertain. 
That  question,  however,  is  not  to  be  governed  by  the  Mit&kshar&  alone. 
Adhering  to  the  principles  which  this  Board  lately  laid  do^vn  in  ihe 
Bamnad  case,*  their  Lordships  have  no  doubt  that  the  Vira-mitrth 
daya,  which  by  Mr.  Colebrooke  and  others  is  stated  to  be  a  treatise  of 

*  See  ant€. 
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Iiigh  authority  at  Benares,  is  properly  receivable  as  an  exposition  of 
what  may  have  been  left  doubtful  by  the  Mit&kshar&»  and  declarator 
ry  of  the  law  of  the  Benares  School. 

After  stating  that  the  term  Sahdya^  or  distant  kinsman, 
found  in  the  text  of  Manu,  comprehends  the  three  kinds  of  cog- 
nates, the  commentator  goes  on  to  say, — ''The  term  cognates 
(Bandhus,)  in  the  text  of  Joffishwara,*  must  comprehend  also  the 
maternal  uncles  and  the  rest,  otherwise  the  maternal  uncles  and  the 
rest  would  be  omitted,  and  their  sons  would  be  entitled  to  inherit, 
and  not  they  themselves  though  nearer  in  the  degree  of  affinity,—* 
a  doctrine  highly  objectionable.**  The  learned  Counsel  for  the  respon- 
dents remarked  that  this  paasage  of  the  Vira-mitrodaya  goes  no 
further  than  to  affirm  the  right  of  a  maternal  uncle,  and  that  it  says 
nothing  of  a  maternal  grand-uncle.  But  to  say  nothing  of  the  use 
of  the  term  '  and  the  rest,'  the  te::t  is  at  least  an  authority  for  the 
proposition  that  a  maternal  uncle  is  a  Baudhu.  The  maternal  uncle 
of  the  father  is,  therefore,  a  Bandhu  of  the  father,  and  it  is  admit- 
ted that,  failing  the  Bandhus  of  the  deceased^  the  Bandhus  of  the 
£etther  are  entitled  to  inherit 

This  view  of  the  law  is  confirmed  by  the  majority  of  the  consul- 
ted Pundits ;  it  seems  also  to  make  the  law  of  the  Benares  School 
consistent,  on  the  point  in  question,  with  that  of  Bengal ;  and  the 
concurrence  of  opinions  of  Mitra-misra,  the  author  of  the  *Tira- 
mitrodaya,'  with  JimAta-Vihana,  the  author  of  the  *  D4ya-bh&ga,'  is 
not  unimportant,  since  they  are  stated  by  Mr.  Colebrooke  (Preface, 
p.  VIII)  to  diflTer  on  almost  every  disputed  point  of  Hindfi  law. 

Their  Lordships  do  not  think  it  necessary  to  consider  at  any 
length  the  decided  cases  which  are  cited  in  the  judgment  under 
review.  It  is  admitted  that  there  is  no  case  precisely  in  point ;  and 
the  authority  of  those  cited,  in  so  far  as  they  go  to  support  the 
theory  that  the  enumeration  of  Bandhus,  in  the  text  quoted  in  the 
Mit&kshar&,  is  to  be  taken  as  exhaustive,  has  been  shaken,  if  not 
altogether  over-ruled,  by  the  decision  which,  we  are  informed,  has 
been  recently  passed  by  the  High  Court  of  Bengal  in  the  case  of 
Amrita  Kumari  y.  Lakhi-narayan  ChucJcei'butty.  The  question 
under  consideration  must,  therefore,  be  held  to  be  an  open  one  even 
in  the  Courts  of  India. 

*  That  is  Yd(/mvdlki/a. 
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Their  Lordships,  then,  have  come  to  the  conclusion  that^ 
according  to  the  law  by  which  this  case  is  to  be  governed,  the  appel- 
lant was  capable  of  inheriting  the  property  in  dispute,  and  that  his 
title  thereto  is  preferablo  to  that  of  the  Crown ;  and,  therefore, 
without  holding  the  reasons  given  for  his  judgment,  they  think  that 
the  Zilla  Judge  did  right  in  dismissing  the  suit. — ^S.  W.  B.,  Vol. 
X.,  P.  C,  p.  31. 

According  to  the  Hind  6  law  of  succession  in  force  in  the  Mad- 
ras Presidency,  a  sister's  son  is  in  the  line  of  heirs. 

Semhle,  he  is  a  Bandhu. — ChelVcani  Tirupati  Rdya  Ningdru 
V.  Rajah  Suraneni  Vencata  Oopala  Nara-sinlia  Roe  Bahadoar, 
Zamindan— Mad.  H.  C.  R.  Vol.  VI.,  p.  278. 


Calcutta  H.  C.  A.-^The  26th  of  June  1874. 

The  Hon'ble  W.  Markby  and  Romesh  Chunder  Mittei^  Judges. 

GUNNESH  Chunder  Roy  (Defendant)  Appellant, 

versus 

Nil  Eomul  Roy  and  another  (plaintiffs)  Respondents. 

According  to  the  general  principles  of  Hindd  Law,  a  sister's  son 
is  a  preferential  heir  to  a  mother's  sister's  son,  as  being  capable  of 
conferring  greater  spiritual  benefits  upon  the  soul  of  the  deceased. 

Mitter,  J. — The  question  in  this  case  is,  whether  the  plaintiff, 
who  is  the  sisters  son  of  one  Mudoo  Soodun,  is  a  preferencial  heir  to 
one  Kashee  Nath  who  is  Mudhoo  Soodun's  mother's  sister's  son.  The 
lower  Appellate  Court  has  decided  this  question  in  favor  of  the  plaintiff 
In  special  appeal  it  is  contended  that  that  decision  is  against  the  pro- 
visions of  the  Mit&ksbar&  law.  We  do  not  think  that  this  contention 
is  correct.  It  has  been  decided  by  a  Full  Bench  of  this  Court  that 
the  sister's  son  is  a  Bundhu,*  to  which  class  Kashee  Nauth,  who  is 
the  mother's  sister's  son,  also  belongs.  It  is  clear  that  the  sister's  son 
confers  greater  spiritual  benefits  upon  the  soul  of  the  deceased  than 
his  mother's  sijster's  son.  Therefore,  according  to  the  general  prin- 
ciple of  the  Hind4  Law,  the  plaintiff  is  a  preferencial  heir  to  Ejishee 
Nath.    There  being  no  decided  cases  upon  this  point  and  in  tba 

*  See  <mi9,  page  505. 
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KiULkdiaii&  itselfi  the  respective  positioas  of  these  parties  not  being  de- 
finitely settled,  the  general  principle  of  the  Hindii  Law  should  be  our 
guide  io  determining  this  question.  We  therefore  affirm  the  judg- 
ment of  the  Lower  Appellate  Courts  and  dismiss  the  special  appeal 
with  costs.— 8.  W.  R.,  Vol.  XXII,  p.  264. 

In  Bombay  the  sister's  son  inherits  under  the  Mayilikha»'^Vid$ 
Norton's  Leading  cases^  part  11,  p.  536. 

A  father's  sister's  sou  is  a  Bandhu,  and  cannot  succeed  as 
long  as  there  is  a  Ootraja  or  gentile,  which  tei*m  includes  all  those 
descended  from  the  same  primitive  stock  as  the  deceased  (through 
males)  as  far  as  tlie  fourteenth  generation. — Inderjeet  Singh  v. 
MiU.  Hur  Koonwar.—S.  D.  A.  Decis.  for  1857,  p.  637.  Vide  2 
Nort»  p.  657. 

A  mother's  sister's  son  is  a  Bandhu* — Subbaraya  Jatta- 
VaUabah  t.  Subbarayeru^Utid.  a  B.  for  1859,  p.  194.  Vide  2 
Nort.  p.  557. 

The  great  nephews  by  the  mother's  side  of  a  deceased  Hindii 
who  died  childless,  were  held  to  be  entitled  to  share  in  his  movable 
estate,  on  the  death  of  his  widow. — MtissumTnat  Umroot  v.  Kulyan 
Daw.— Borr.  Bep.  Vol.  I,  p.  284  (1  Mori.  Dig.  p.  328). 


Calcutta  H.  C.  A.— T/ie  7th  of  August  1872. 

B^ore  Sir  Richard  Couch^  Kt,  Chief  Justice,  ami 
Mr.  Justice  Ainslie, 

Mussummat  Doorga  Bibee  and  another  (Defendants), 
versus 
Janaki  Pershad  (Plaintiff). 

A  brother'i  daughter'^  son  succeeds  as  heir,  under  the  HitAshshE,  in  the  absence  of 
nearer  heirs. 

The  facts  of  this  case  were  as  follows  : — ^Zorawur  Sing  had  two 
9on8,  Bogoo-nath  Sing  and  Bood-nath  Sing.  Bogoo-nath  Sing  had  two 
sons,  Bish-nath  Sing  and  8heo*nath  Sing  (neither  of  whom,  according 
Vol.  II.  e; 
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to  tbe  PlaintiflTs  case,  left  any  legitimate  sons,)  and  a  daughter  liy 
came  Sheo  Daee.  Sheo  Daee  left  a  son,  the  plaintiff.  The  plaintiff 
stated  that  the  property  of  Bood-nath  Sing,  after  Bood-nath's  deatb, 
-went  to  his  ^idow'  Mungla  Bibee^  who  died  childless^  and  that  oon- 
sequently  the  plaintiff  beoam^  entitled  to  tbe  same ;  bat  that  one 
Tulsi-rdm,  whose  mother  was  a  servant  of  the  family,  took  wrongful 
possession  of  the  property  ;  and  that  after  his  death  the  property 
was  taken  ppssession  of  by  his  widow,  the  defendant,  Doorga  Bibee. 
Hence  the  plaintiff  brought  this  suit  to  establish  his  right  to  si^cceed 
to  the  property  as  a  brother's  daughter's  son  under  the  MU(Uc8hard 
law,  and  to  set  aside  a  certain  alienation  in  f^vor  of  one  Fireet 
^Coonwar,  one  of  the  defendants  in  the  ^se. 

Couch,  G,  J. — The  only  question  that  remained  was,  \^hetber 
the  plaintiff  being  a  brother's  daughter's  son  could  inherit  the 
property,  and  that  is  settled  by  the  decisions  of  the  Privy  Council 
in  •  the  case  of  Oridhdri  L61  Hoy  v.  the  Government  of  Bengal 
and  of  a  Full  Bench  of  this  Court  in  Amrita  Kunxari  Debt  t. 
Lakhi^narayan  Chvickerb^tty^  where  it  was  held  that'  the 
enumeration  of  Bandhus  in  s^rt.  1,  s.  6,  c.  2  of  the  J^ilakaltiixt  ia 
not  to  \)e  considered  exhaustive.  That  being  so,  there  is  no  ground 
for  saying  that  a  brother's  de^ughter's  son  cai^not  inherit  in  the 
absence  of  any  nearer  heir ;  and  as  it  is  not  found  in  this  suit  thai 
there  is  a  nearer  heir,  the  plaintiff  is  entitled  to  a  decree. 

The  appeal  must  be  dismissed  with  costs. — B.  L.  R  YoL  X, 
page.  341. 

A  Hindu  woman  of  Behar,  who  had  inherited  the  entire  estate 
of  her  father,  died,  leaving  sisters'  son's  sons,  and  a  daughter. 
Held  that  the  former  succeed,  and  that  per  capita,  and  not  per  Mr^ 
pes. — Sheo  Suhae  Singh  and.  others  v.  Mussummat  Omed  ^oonw&r. 
Sel.  S.  D.  A.  Uep.  Vol.  VI,  p.  301  (New,  Ed.  p.  378.) 


^  See  ante  pages  505,  6^22. 
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Admitted  legal  opinions. 

According  to  the  law  of  inheritance,  as  current  in  Bengal,  the  father's  sister's  son  is  the 
eighteenth  in  the  order  of  Buccession ;  hut  according  to  the  law  as  current  in  Mithila 
and  Benares,  he  is  not  entitled  to  the  inheritance  so  long  as  there  is  a  goiraja  or  gen- 
tile, which  term  includes  all  those  descended  from  the  same  primitive  stock,  as  far  as 
the  fourteenth  generation. 

Q. — ^A,  (a  Hind^,)  died,  leaving  a  widow  and  a  father.  Subse- 
quently the  father  died,  leaving  a  widow  (B),  not  the  mother  of  A;  a 
minor  son  (C),  and  a  sister's  son  (D).  Afterwards  C  died  childless^ 
Subseqaently  to  C*s  death,  the  widow  (B)  took  possession  of  the 
property  left  by  the  father,  and  ezecutied  a  will  assigning  over  the 
entire  property  to  her  husband's  sister's  son  (D),  and  died  without 
putting  the  legatee  into  possession  of  the  property  willed  away.  In 
this  case,  is  the  will,  according  to  the  law  as  current  in  Mithila 
and  Bengal>  valid  and  binding?  On  the  other  hand,  supposing  no 
will  to  have  been  executed^  does  the  property  in  question  go  to  the 
sister's  son  of  A's  father^  or  to  his  widow,  by  right  of  inheritance? 

B.-*— Supposing  A  to  have  died,  leaving  a  widow  and  father,  and 
the  father  to  have  died  subsequently,  leaving  a  widow  (B),  being 
the  step-mother  of  the  deceased  A,  a  minor  son  (C),  and  a  sister's 
son  (D),  and  the  minor  C  to  have  died  childless,  and  subsequently  to 
this,  the  widow  of  the  father  to  have  enjoyed  the  property  in  ques- 
tion>  to  have  assigned  it  to  her  husband^s  sister's  son  (D)  by  the 
execution  of  a  will  in  his  favour,  but  to  have  died  without 
putting  D  into  possession  of  the  property  therein  specified;  in 
this  case,  according  to  the  law  as  current  in  Mithila  and  Bengal^ 
the  will  cannot  be  held  to  be  valid  and  binding.  And  the  heirs  who 
are  entitled  to  succeed  to  the  property  may  be  thus  enumerated.  The 
widow  of  the  first  deceased^  (A,)  who  died  before  his  father,  is,  ac- 
cording to  the  law  as  current  in  Mithila  and  Bengal,  competent  to 
inherit  her  husband's  property,  supposing  it  to  have  been  divided  and 
separated  from  that  of  his  co-heirs.  If  the  property  was  held  ia 
joint  tenancy,  his  widow,  according  to  the  law  as  prevalent  in  Bengal, 
is  entitled  to  succeed  to  that  portioq  which  was  her  husband's  share ; 
but,  according  to  the  law  as  current  in  Mithila,  she  would  not  be 
entitled  to  succeed  even  to  this,  for  the  law-expounders  of  that  school 
declare,  that  the  widow's  right  of  succession  depends  on  the  partition 
of  the  joint  stock,  partition  being,  according  to  them,  the  sole  cause 
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of  creating  individual  proprietary  right.  Therefore  of  A's  property 
80  much  as  was  not  his  vibhakta  or  divided^  and  naddharana  or  es- 
dusive  property,  according  to  the  law  as  current  in  Mithila,  and  so 
much  as  was  not  his  individual  proportion,  or  his  share  of  the  joint 
property,  according  to  the  law  as  current  in  Bengal,  will,  on  the  death 
of  the  first  deceased  son,  (A,)  devolve  entirely  on  his  father,  even 
though  his  widow  was  living.  On  the  death  of  the  father,  the  whole 
property  to  which  he  (the  father)  succeeded,  should  have  doToived 
on  his  minor  son  (C).  At  the  death  of  sach  son,  leaving  no  child, 
his  property  should  have  devolved  on  his  next  heir,  that  is,  according 
to  the  law  as  current  in  Mithila,  in  default  of  heirs  from  the  widow 
down  to  gentiles,  on  his  father's  sister's  son,  he  being  ranked  among 
the  cognates ;  and  not  before  :  bat  according  to  the  law  as  current 
in  Bengal,  in  default  of  heirs  from  the  widow  down  to  the  grand- 
fisither's  grandson,  the  father's  sister's  son  is  entitled  to  the  suooessioD, 
he  being  the  grandfather's  daughter's  son. 

This  opinion  is  conformable  to  the  Vitdda-cJiintdmani  and  other 
authorities,  as  current  in  Mithila,  as  well  as  to  the  D£ya-bh^  and 
other  law  tracts,  as  prevalent  in  Bengal. 

Authoi^itiea. 

6.  On  failure  of  gentiles,  the  cognates  are  heirs.  Cognates  are 
of  three  kinds ;  related  to  the  person  himself,  to  his  father,  or  to 
his  mother ;  as  is  declared  by  the  following  text  (of  Y^nyavcUhfa), 
The  sons  of  his  own  father's  sister,  the  sons  of  his  own  molher's 
sister,  and  the  sons  of  his  own  maternal  uncle,  must  be  considered 
as  his  own  cognate  kindred.  The  sous  of  his  father's  paternal  aunt, 
the  sons  of  his  father's  maternal  aunt,  and  the  sons  of  his  father's 
paternal  uncle,  must  be  deemed  his  father's  cognate  kindred*  The 
sons  of  his  mother's  paternal  aunt,  the  sons  of  his  mother's  maternal 
aunt,  and  the  sons  of  his  mother's  maternal  nnde,  must  be  reckoned 
his  mother's  cognate  kindred.  This  must  be  understood  to  be  the 
order  of  succession  here  intended.    The  Vivdia-^intdmani, 

7.  Tlie  following  is  a  text  of  the  Ddya-hhdga : — *'  The  succes- 
sion of  the  grandfather's  and  great-grandfather's  lineal  descendants, 
including  the  daughter's  son,  must  be  understood  in  a  similar 
manner,  according  to  the  proximity  of  the  funeral  offering." 
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8.  In  ilie  case  of  non-partition,  the  text  of  Sarikha  cited  in 
the  Vivdda^chintdmaiii  applies  : — "  To  the  childless  wives  of  brothers 
and  of  sons,  strictly  observing  the  conduct  prescribed,  their  spiri- 
taal  parent  must  allot  mere  food,  and  old  garments  which  are  not 
tattered/' 

Sudder  Dewanny  Adawlut,  December  IStK  1826. 
Mussummat  Hareea  Beebee,  u  Bhowanee  Lai. — Macn.  H.  L. 
YoL  IT,  Chap.  I,  Section  vi^  Case  11. 

The  maternal  uncle's  son  is  heir  after  mother's  sister's  son, 
according  to  the  Mit&kshar&.— Macn*  U.  L.  Yol,  II,  Chap.  I,  Sec* 
tion  vi,  Case  12. 
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SECTION   X. 

RELATIVE  TO  ESCHEAf .  • 

Privy  Council.— TA*  30th  of  July,  1860. 

Present : 

Lord  Justice  Knight  Bruce,  Sir  E.  Ryan,  Lord  Justice  Turner, 
Sir  J.  T.  Coleridge,  Sir  L.  Peel,  and  Sir  J.  W,  Colvile. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut,  at  Madras. 

The    Collector  of  Masulipatam, 

versus 

Cavalt  Vencata  Narainapah. 

On  the  death  of  a  Brahmin  ( ivhether  sacerdotal  or  not)  without  hein,  the  SoTereign 
power  in  British  India  is  entitled  to  take  his  estate  by  escheat  subject  however  to  the 
trusts  and  charges  preyionsly  affecting  the  estate. 

Of  the  various  questions  that  have  arisen  in  this  case,  the  only 
one  which  appears  to  have  been  argued  in  the  Court  of  Sadder 
Dewanny  Adawlut  at  Madras — certainly  the  only  one  decided  by 
that  Court — is ;  whether,  on  the  death  of  a  Brahmin  withoiil  heirs, 
the  Sovereign  power  in  British  India  is  entitled  to  take  his  estate 
by  escheat  The  decision  of  the  Sudder  Court  upon  this  question 
strikes  at  the  root  of  the  appellant's  title ;  and  its  correctness  is 
therefore  the  first  thing  to  be  now  considered. 

The  learned  Judges  of  the  Sudder  Dewanny  Adawlut  have 
treated  the  question  as  one  to  be  determined  merely  by  Hindik  Lawf 
and,  recognizing  the  general  right  of  the  Crown  or  other  ruling 
power  by  escheat  when  there  is  a  failure  of  heirs,  having  adopted 
and  enforced  an  exception  as  to  the  property  of  Brahmins  which  ia 
Riipposed  to  result  from  certain  texts  of  Menu  and  other  ancient 
authorities.  The  arguments  addressed  to  us  have  also  assumed 
the  applicability  of  the  Hindti  Law ;  and  their  Lordships,  therefore, 
purpose  to  deal  primarily  with  the  question,  whether  that  law,  as  it 
now'  obtains  in  British  India,  has,  if  applicable  to  the  case,  been 
properly  held  to  be  fatal  to  the  appellant's  title. 
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For  the  exposition  of  Uie  tlindii'  Law  on  the  poiat,  it  is  un* 
necessary  to  g6  back  further  thiao  the  Mttikshdr^.  That  treatise,  the 
highest  authority  on  the  law  of  inheritance' in.  the  part  of  India 
where  the  zemindary,  the  subject  of  this  suit  is  situate,  comprises^ 
amoagst  other  authorities,  the  passage  oi  Menu,  which  is  princi* 
pally  relied  upon.  It  is,  however,  from  the  cousideration  of  the 
whole  chapter  of  the  work,  and  of  tlie  diSerent  authorities  which 
are  there  collected,  taken  together,  tlmt  we  are  most  likely  td  a;Ltive 
at  a  right  conception  of  the  law.  >       . 

The  important  passages  are  in  Articles  8,  4,  and  5,  of  Chap- 
ter XI,  Section  7.    *  : 

From  these  it  would  appear  that  the.  beneficial  enjoyment  of  a' 
Brahmin's  property  ought  not,  on  his  death  without  heirs,  to  pass  to 
the  !^ing;  that  it  ought,  in  some:  way  or  another,  to  piasa  to  otheit 
Brahniins/  Buti  the  texts  also  show  that,  it  is  not  to  pass  to  Brah- 
mins generally  j  or  even  to  any  definite  or  well-ascertained  cl^$B  pj^ 
them.  The  persons  to  take  the  beneficial  interest  are  to  beBraht 
mine;  having  certain  spiritual  qualifications;! they  are  to  be  pute  in 
body  and  mind,  and  are  to  have  read  the  three  Vedas.  -If  this  be^ 
the  law,  it  seems  to  imply  a  powier  of  selection  ;  and  a  right  6f .  poshes**, 
sion,  at  least  intermediate,  of  the  property  in  somebody.'  ItMsanno:t 
be  supposed  that  the  first  Brahmin,  who  could  lay  hands  upon  i^G\ 
property  of  a  meniber'6f  his  caste  dyingwLthout  heirs,  wa|s  to  'hold 
it,  subject,  perhaps,  to  the  condition:  of  showing  that  hQ  possessfed; 
the  personal  qualifications  which  law  requires.  .,< 

It  appears  to .  their  Lordships  that:  the  passal^e- quoted  by  the 
Ui(Jik8har&  ifrom .  Nareda/  in  Hhe  very:  Section  which  cites  the  pro- 
hibition'of  Jfent^,  shows  what  the  law  in  ita  utmpst  strictness  was.- 
That  passage  is — ''If  there  be  nO  heir  of  a  Brahmanais  wealth,  on. 
his  demise  it  must  be  given  to  a  BrahmoLna^  otherwise  the  Kipg  is. 
tainted  with  sin:"  In  otl\er  words,  the  King  is  to  take  the  proper ty«. 
but  to  take  it  subject  to  the  duty,  which  ho  cannot  neglect  without 
sin,  of  dispoi&lng  of  it  at  his  discretion  amongst  Brahmins  of  the 
kind  .contemplated  by  the  precefding  texts. 

If  thid  be  so^  it  appears  to  their  Lordships  that,,  according  to, 
Hindu  Law;  the  title  Of  .the  Ki&g  by  escheat;  to  the*  property  of  a. 
Brahmin,  dying  without  heirs,  ought,  as  in  any  other  case,  to  pre- 
vail agi^nst  w;  claimant :  iTKhfQ  cannot  shotw  a  better  ^tle :  and  that 
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ihe  only  question  that  arises  upon  the  authoritieB  is,  whether  Bnh- 
minical  property  so  takea  is  in  the  hands  of  the  King,  subject  to  a 
trust  in  favor  of  Brahmins.  In  this  suit,  where  the  issue  is  between 
the  Government  claiming  the  property  (whether  subject  to  a  trust 
or  not)  by  escheat,  and  a  party  claiming  by  an  adverse  title^  it  is 
unnecessary  to  decide  whether  the  duty  imposed  upon  the  King  is 
one  of  imperfect  obligation^  or  a  positive  trust  affecting  the  property 
in  his  hands,  or  whether,  if  a  trust,  it  is  or  is  not  one  incapaUe  of 
enforcement  by  reason  of  the  uncertainty  of  its  objects.  It  is  also 
unnecessary  to  decide  on  the  arguments  addressed  to  us  conceming  a 
distinction  or  supposed  distinction  between  the  Brahmins,  who  have 
been  called  *'  sacerdotal  Brahmins,"  and  the  ordinaiy  members  of 
the  caste.  For  assuming  that  the  appellant's  title  is  to  be  governed 
by  Hindii  Law,  and  assuming  that  there  is  no  valid  distinction  in 
this  matter  between  sacerdotal  and  other  Brahmins,  their  IiordsbiiM^ 
for  the  reasons  above  stated,  would  be  unable  to  concur  in  the  judg- 
ment under  review. 

Their  Lordships,  however,  are  not  satisfied  that  the  Sudder 
Court  was  not  in  error  when  it  treated  the  appellant's  claim  as  wholly 
and  merely  determinable  by  Hindti  Law.  They  coneeive  that  the 
title  which  he  sets  up  may  rest  on  grounds  of  general  or  univenad 
law. 

Tiie  last  owner*'of  the  property  in  question  in  this  suit  derived 
her  title  under  an  express  grant  from  the  Government  to  her  hoa- 
band,  a  Brahmin,  whom  she  succeeded  as  heiress*at-law.  If  upon 
her  death,  there  had  been  any  heirs  of  her  husband,  thoae  bein 
must  have  been  ascertained  by  the^'principles  of  the  Hind6  Law; 
but  by  reason  of  the  prevalence  of  a  state  of  law  in  the  Hofasnl, 
which  renders  the  ascertainment  of  the  heirs  to  take  on  the  death  of 
an  owner  of  property,  a  question  substantially  dependent  on  the 
status  of  that  owner.  Thus  tlie  property  beiug  originally,  and  re- 
maining, alienable,  might  have  passed  by  acts  inter  vivos  in  suocss* 
sion  to  British  subject,  to  foreign  European  owner,  to  Anneniaa,  to 
Jew,  to  Hindti,  to  Mahometan,  to  Parsee,  or  to  any  other  pencil 
whatever  his  race,  religion,  or  country.  According  to  Uie  law  ad- 
ministered by  the  Provincial  Courts  of  British  India,  on  the  death  of 
any  owner,  being  absohite  owner,  any  question  touching  the  inheri- 
tance from  him  of  his  property  is  determinable  in  a  manner  perK»ael 
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to  the  last  owner.  This  system  is  made  the  rule  for  Hiadtis  and 
Mahomedans  by  positive  regulation ;  in  other  cases  it  rests  upon  the, 
course  of  judicial  decisiona  But  when  it  is  made  out  clearly  that 
by  the  law  applicable  to  the  last  owner,  there  ie  a  total  faily/re  of 
heire,  then  the  claim  to  the  land  ceases  ( we  apprehend  )  to  be  sub* 
ject  to  any  such  personal  law  ;  and  as  all  property  not  dedicated  to 
certain  religious  trusts  must  have  some  legal  owner,  and  there  can 
be^  legally  speaking,  no  unowned  property,  the  law  of  escheat  inter- 
venes and  prevails^  and  is  adopted  generally  in  all  the  Courts  of  the 
country  aUke.  Private  ownership  not  existing,  the  State  must  be 
owner  as  ultimate  lord.  Consequently  the  claim  of  the  Government^ 
in  the  present  instance,  might  have  been  considered  with  reference 
to  this  principle. 

In  the  case  of  the  East  India  Company  v.  the  Mayor  of  Lyons 
( 1  Moore,  East  India  Appeals )  the  question  arose  whether  an  alien 
could  hold  lands  in  British  India.  Some  of  those  lands  were  with* 
out  the  bounds  of  a  Presidency  town.  It  was  decided  on  appeal 
here,  that  that  part  of  the  law  of  England,  which  disabled  an  alien 
from  holding  land  against  the  claim  of  the  Crown  had  not  been 
introduced  into  India ;  but  the  reasons  and  principles  of  the  decision 
do  not  appear  to  their  Lordships  to  be  inconsistent  with  the  view 
that  they  take  of  the  present  controversy. 

In  the  present  case^  if  the  Hindti  Law  had  expressly  provided 
that,  upon  the  death  of  a  Brahmin  without  heirs,  ordinarily  so-called, 
his  property  should  pass  to  some  definite  person  or  class  of  persons ; 
if,  for  instance,  it  admitted,  in  the  case  of  a  Brahminical  succession, 
collaterals  more  remote  than  it  would  admit  in  the  case  of  succes- 
sion to  a  Sudra,  there  would  be  ground  for  excluding  the  title  of  the 
Crown,  because  there  would,  by  Hindd  Law,  be  some  person  in  the 
nature  of  an  heir  capable  of  succeeding ;  but  here  the  Court  of 
Sudder  Dewanny  Adawlut  rests  its  decision  on  what  it  terms  ^'  the 
primary  declaration  of  Menu  that  the  property  of  a  Brahmin  shall 
never  be  taken  by  the  King.''  That  declaration  is  contained  in  an 
Article  (see  JUenu  I,  and  189)  which,  assuming  a  complete  failure  of 
heirs,  negatives  the  King's  right  to  Brahminical  property,  whilst  it 
affirms  his  title  to  ihe  wealth  of  all  other  classes  in  such  circum- 
stances. In  so  dealing  with  the  question,  the  Sudder  Court  was, 
Yn.  II.  68 
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^G  think,  applying  the  actual  or  supposed  Hindii  Law,  in  dei^gaitoii 
of  the  general  right  of  the  British  Sovereignty. 

Their  Lordships'  opinion  is  in  favor  of  the  general  right  of  the 
Crown  to  take  by  escheat  the  land  of  a  Hind^  subject^  thoogfa 
a  Brahmin,  dying  without  heirs ;  and  they  think  that  the  clidm  ci 
the  appellant  to  the  zemindary  in  question  (subject  or  not  subjeok 
to  a  trust)  ought  to  prevail,  unless  it  has  been  absolutely,  or  to  the 
extent  of  a  valid  and  subsisting  charge^  defeated  by  the  acts  of  the 
widow  Lutchmedavumoiah  in  her  life-time.  In  the  latter  case^  the 
Government  will^  of  course^  be  entitled  to  the  property  subject  tQ 
the  charge. 

It  follows  that  the  decree  of  the  Sudder  Adawlut  cannot  stand. 
The  manner  iu  which  it  ought  to  be  varied  depends  upoQ  the 
decision  of  the  questions  which  have  been  raised  on  this  appeal 
touching  the  effect  of  the  acts  of  Lutchmedavummah  in  her  life- 
time. On  none  of  these  has  the  Sudder  Adawlut  adjudicated.  On 
some  of  them,  as^  for  instance,  the  effect  of  the  CoUector^a  acts  in 
^841,  it  is  particularly  desirable  to  have  the  judgment  of  that 
Court.  Again,  it  appears  to  their  Lordships  very  doubtful  whether 
the  present  record  affords  the  materials  requisite  for  the  satisfactory 
decision  of  some  of  those  questions.  There  iB  little,  if  any^  legal 
evidence  of  the  nature  of  the  advances  made  to  the  widow,  or  of 
the  necessity  for  them.  It  may  also  be  material  to  know  what  was 
the  nature,  and  what  the  effect,  of  the  proceedings  by  which  the 
execution  of  the  raaee-namah  was  suspended.  In  these  circum- 
stances, their  Lordships,  though  they  would  have  been  glad  to 
determine,  if  they  could,  this  long  litigation  by  a  final  decree,  do 
not  feel  that  they  can  safely  do  more  than  remit  the  appeal  to  the 
Sudder  Adawlut  for  farther  hearing,  with  a  declaration  that  the 
general  right  of  the  Qovernment  by  escheat  (subject  or  not  subject 
to  a  trust)  has  been  established.  It  is  *right,  however,  to  state 
further  their  Lordships'  opinion  that  the  proceedings  of  the  Sudder 
Adawlut,  under  the  dates  of  the*27th  of  October  1858,  and  the  21st 
of  October  1854,  at  pp.  32  and  34  of  the  Appendix,  do  not  consti- 
tute any  bar  to  the  title  of  the  appellant  in  this  suit ;  but  that  they 
do  amount  to  an  award  of  possession,  with  which,  in  the  present 
state  of  the  cause,  and  until  its  final  adjudication,  th^ir  Lordships 
will  not  interfere. 
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Their  Lcurdships  desire  again  to  suggest  for  the  consideration  of 
the  parties,  that  some  arrangement  for  the  surrender  of  the  zemin- 
dary  to  Gk)vernment,  upon  payment  of  what  is  due  to  the  respondent 
for  the  advances  actually  made,  would  probably  meet  the  real 
justice  of  the  case,  and  save  both  parties  from  protracted  litigation. 
Sutherland's  Privy  Council  Judgments,  p.  417; — Moor.  I.  A.  Vol. 
VIII,  p.  500. 


OHAPTES  m. 


EELATIVB  TO  SPIRITUAL  PBBCEPTOB,  PUPIL,  FBLLO W- 
STUDENT,  AND  THE  RBBT. 


The  goods  of  a  yati*  ate  inherited  by  his  Shiahyaf,  and  not 
by  his  cheldl 

A  bairdgi^  is  not  necessarily  such  a  religious  devotee  that  his 
goods  are  inherited  by  his  pupil  in  the  event  of  in  testacy.  ||  Oobind 
Dae  V.  Ram  Suhae  Jummadar  and  others. — Fulton's  Reports 
Vol.  I,  p.  331. 


Admitted  Legal  Opinions. 

An  Aehdrfya,  or  spiritual  teacher,  is  ranked  among  the  heirs  according  to  the  Hindi! 
law,  but  not  a  guru.  In  default  of  heirs,  the  property  of  a  person  deceased  escheats 
to  the  King,  except  he  be  of  the  Brahmlnical  order. 

Q,  On  the  death  of  a  childless  widow,  who  left  .apparently  no 
heir,  her  property  was  seized  by  the  ruling  power,  and  a  proclama- 
tion was  issued  for  the  appearance  of  her  heir  and  representative 
within  a  certain  period.  After  the  expiration  of  the  period  fixed, 
a  jK>mn.  appeared,  and  presented  a  petition  for  the  property,  alleging 
that  the  widtfw  was  his  father's  disciple  ;  and  he  also  proved,  by  the 
testimony  of  his  four  pupils,  that  she  was  bis  father's  follower :  but, 

*  A  sage,  whose  passions  are  completely  under  subjection,  an  ascetic, 
f  A  pupil,  a  scholar.  t  A  pupil,  disciple,  a  servant. 

§  An  ascetie,  a  devotee,  one  who  has  subdued  his  worldly  desires  ;  at  present^  the 
term  in  common  use  is  applied  to  a  particular  class  of  religious  mendicants. 

H  This  decision  is  given  in  tPUeiuo  in  the  Vyavatihd  Dearpana  (2nd.  Ed.)  p.  827. 
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according  to  the  established  usage  of  this  country^  no  goeain  has 
ever  received  any  property  of  his  disciple :  under  these  circum- 
stances, is  the  gosain,  according  to  law,  entitled  to  succeed  as  her 
heir ;  and  can  he,  as  such,  claim  her  property  ? 

i2.  In  default  of  heirs  down  to  the  samdnodakas,  or  kinsmen 
allied  by  the  common  libation  of  water,  the  succession  devolves  on 
the  spiritual  teacher  (aGhdrjya,)  The  gosain  is  the  widow's  gurv^ 
putra,  or  the  son  of  her  spiritual  guide.  A  guru  is  not  termed 
an  dchdrjya.  If  the  widow  was  not  of  the  Brahminical  order,  her 
property  should  escheat  to  the  king,  who  alone  becomes  heir.  So 
Menu  directs ; — "  The  property  of  a  Brahmin  shall  never  be  taken 
by  the  King :  this  is  a  fixed  law.  But  the  wealth  of  the  other 
classes,  on  failure  of  all  heirs,  the  King  may  take." 

Zillah  Hooghly,  3rd  April,  1817. —Macn.  H.  L.  Vol.  II,  Chap,  J, 
Sect,  vii,  case  1. 

A  fellow  disciple  is  by  general  usage  allowed  to  be  heir,  in  default  of  nearer  i^laitnii^, 

Q.  A  religious  mendicant  died,  leaving  no  heir  ;  but  there  is  a 
person  who  calls  himself  the  pupil  of  the  same  spiritual  teacher 
with  the  deceased,  and  alleges  that  he  is  therefore  entitled  to  the 
succession.  Is  such  person  recognized  as  a  brother  by  the  fraternity 
of  mendicants  ? 

R.  There  is  no  provision  in  the  Ddya-bhdga  and  other  works 
of  law,'^  that  on  the  death  of  a  religious  mendicant  his  spiritual 
teacher's  pupil  has  the  right  of  succession  to  his  estate,  and  there 
is  no  relationship  between  them ;  but  the  person  who  becomes  a 
follower  of  the  spiritual  teacher  is  universally  termed  a  religious 
brother  by  the  fraternity  of  devotees.  If  such  person  attend  the 
deceased  on  the  point  of  death,  and  perform  his  exequial  rites,  and 
if  the  spiritual  teacher  himself  disclaim  all  right  of  succession,  such 
religious  brother  is  entitled  to  the  inheritance.  This  doctrine  is  jus- 
tified by  universal  usage.t  Macn.  H.  L.  Vol.  II,  Chap.  I,  Seci  vii, 
case  2. 


*  Certainly  there  is  such  a  proTision.    See  IM.  Bbl    (Coleb.)  pp.  223  and  224 ;  DL 
Kra.  Sang.  pp.  28  and  29  ;  Coleb.  Dig.  Vol.  Ill  (Lond.  Ed.)  pp.  546—648  Hit. 
t  Not  only  by  univerBal  usage,  bat  also  by  the  Exadt  Law:  see  the  main  boolu 
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To  the  property  of  an  ascetao  hia  pupil  or  follower  la  heir,  and  not.  his  relations  by  blood. 

Q.  A  Byragee,  or  religious  mendicant^  having  consecrated  an 
idol^  died,  leaving  considerable  property.  Subsequently  to  his  death, 
his  brother  claims  his  estate ;  and  a  person  who  is  a  stranger  to  him  in 
blood  also -claims  the  estate,  and  adduces  sufficient  evidence  to 
prove  that  the  mendicant  had  left  the  order  of  a  house-keeper,  had 
become  an  ascetic,  and  had  made  him  (the  claimant)  his  pupil  and 
follower,  on  the  strength  of  which  he  had  performed  the  exequial 
rites  of  the  deceased.  In  this  case,  which  of  these  persons  is  enti- 
tled to  inherit  the  property  of  the  defunct  ? 

R.  Supposing  the  mendicant  to  have  actually  left  the  order 
of  a  householder,  and  to  have  become  an  ascetic,  in  this  case,  his 
follower  or  pupil  is  entitled  to  the  inheritance,  to  the  entire  exclu- 
sion of  his  brother,  .whose  fraternal  relation  can  be  held  to  have 
effect  so  long  only  as  the  proprietor  continued  in  the  order  of  a 
householder. 

Authorities. 

Vrihaapati : — "  Decision  must  not  be  made  solely  by  having  re- 
course to  the  letter  of  written  codes  ;  since,  if  no  decision  were  made 
according  to  the  reason  of  the  law,  there  might  be  a  failure  of 
justice.*^' 

August  6,  1817.— Macn.  H.  L.  Vol.  II,  Chap.  I,  Sect,  vu, 
cases. 


•  The  above  opinion  is  doubtless  correct,  though  the  authority  in  support  of  it  appean 
wholly  irrelevant.  The  foUowiug  passage  of  the  Ddya^h/iga  justifies  the  exposition  of 
law  as  given  in  reply  to  the  question.  The  goods  of  a  hei4nit,  of  an  asoetio,  and  of  a 
professed  student*  lefc  the  spiritual  brother,  the  virtuous  pupil,  and  the  holy  preceptor 
take.  On  failure  of  these,  the  associate  in  holiness,  or  person  belonging  to  the  game 
order,  shall  inherit.— Z>rfya-6Aaflra>  page  223. 
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B^GTIOIQ'  XX. 

SUCCBSSION  TO  MOHUNTSHIP,  Ac. 


CALCUTTi.  &  D.  A.— 2%d  15th  of  AugojA  180& 

Present : 
H.  Colebreoke  and  J.  Fombelle,  Judges. 

Dhun  Singh  Oib  (pauper)^  AppeUant, 

vermis 

Mta  Qib,  Beapondent. 

CUim  by  the  appelbait  on  like  respondent,  for  a  moiety  of  property  poiseeMd  by  s  kte 
M^kuM,  On  the  preol  that  the  rwpondent  was  installed  as  the  Mokumfg  eocoeaear 
at  the  oeLebration  of  the  obsequiesy  jodg^nent  was  ^ven  a^oat  the  daim. 

The  parties  in  this  suit  were  Hindis,  of  the  religious  order 
termed  Sanydsts.  The  action  was  brought  by  Dhun  Singh  Gir,  in 
the  city  of  Benares,  to  recover  from  Mya  Qir,  a  moiety  of  the  pro- 
perty stated  to  have  belonged  to  Toola  Gir,  the  late  mokuni,  or 
principal  of  a  religious  institution,  to  which  the  parties  were  attach- 
ed. The  claim  was  preferred  by  the  plaintiflf  on  the  ground  that 
he  and  the  defendant  were  appointed  by  the  late  mohunt  to  succeed 
jointly  to  his  property,  but  that  the  defendant  wrongfully  kepi 
possession  of  the  whole.  The  defendant  denied  that  the  late 
mohunt  had  made  any  such  provision^  and  stated  the  plaintiffs 
claim  to  be  unfounded^  and  himself  to  be  the  sole  successor. 

According  to  the  custom  of  the  religious  societies  of  the  nature 
of  that  to  which  the  parties  belonged,  it  appeared,  that,  out  of  the 
^Mda,  or  pupils,  whom  the  mohunt  in  his  capacity  of  gooroo,  or 
spiritual  teacher,  instructs  in  the  doctrine  of  the  sect,  some  one  is 
selected  by  him  to  succeed  at  his  decease ;  and  that,  after  his  death, 
the  mohunts  of  other  similar  institutes  in  the  vicinage  convene  an 
assembly  of  the  order,  for  performing  the  hhanddrd,  or  funeral 
obsequies,  at  which  they  generally  confirm  the  nomination  made  (by 
the  deceased),  and  install  the  pupil,  he  selected,  as  his  authorized 
successor.  In  the  case  in  question  it  was  proved  by  witnesses  for 
the  defendant,  that  the  late  mx>hunt  appointed  the  defendant  his 
principal  pupil,  and  portioned  off  other  pupils,  tiiat  they  might  not 
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interfere  with  him ;  that  he  was  installed  as  the  successor  at  the 
celebration  of  the  obsequies ;  and  that  the  plaintiff  was  present  at 
the  time,  and  did  not  then  set  up  any  pretentions.  It  being  in 
consequence  the  opinion  of  the  city  Judge^  that  the  defendant  was 
sole  successor  of  Toola  Qir,  the  plaintiff's  claim  was  dismissed  in  the 
city  court. 

On  appeal  by  the  plaintiff  from  the  above  decision  to  the  pro^ 
vincial  court  of  Benares^  and  finally  to  the  Sudder  Dewanny 
Adawlut  (Present,  H.  Colebrooke  and  J.  Fdmbelle),  those  courts  con- 
curring in  the  judgment  passed  against  the  claim,  respectively  dis- 
missed the  appeal.*— Sel.  S.  D.  A.  Bep.  Vol.  I,  p.  15%  (New  Ed. 
page.  202.) 

Calcutta  S.  D.  A.— The  26th  of  September  1806. 

Present: 
H.  Ck)lebrooke  and  J.  Fombelle^  Jvdges. 

Bam-butun  Das,  Appellant, 

vereua 
BuN-MALEE  Das,  Respondent. 

Claim  to  reooYer  lakUrt^  laada  which  had  been  held  by  the  late  principal  of  a  religioiia 
eatablishment.  Judgment  lor  the  defendant  on  proof  that  he  was  duly  appointed  buo- 
oeoor  to  the  late  prinoipaL 

This  was  an  action  brought  by  Bun-malee  Das,  in  the  zillah 
Court  of  Tirhoot  to  recover  from  Ram-rutun  Das  the  lakheraj  mouzah, 
ChooK>ot,  Buram,  &c.  The  parties  were  of  the  Sunydai  Sect 
The  contested  lands  were  situated  in  Tirhoot,  and  bad  belonged,  in 
virtue  of  bis  office,  to  Jykishen  Das,  the  late  mohunt  of  a  religious 
establishment  situated  partly  in  Tirhoot  and  partly  in  Nepal :  each  of 
the  parties  was  a  chela  or  pupil  of  this  person,  and  each  alleged 
having  been  appointed  his  successor.  The  evidence  of  respectable  ' 
persons,  for  the  plaintiff,  agreed  in  the  following  circumstances,  viz,, 
that,  shortly  after  the  decease  of  the  mohunt^  the  principal  persons 

*  Aoooidingto  the  eBtabUahed  usage  of  the  religious  order  of  the  QomiiM  or  SanyculU, 
the  installation  of  the  respondent^  as  mokvmt  at  the  obsequies  of  the  deceased,  was  oonolo- 
give.  The  sevenl  courts  gave  no  credit  to  the  special  agreement  alleged  by  the  appellant; 
and  maintained,  by  the  decree  in  the  cause,  the  regular  election  in  conformity  to  the 
oiage  of  the  order.-^Hote  by  Mr.  Ck^ebrooke. 
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of  the  order,  together  with  the  pupils  of  the  deceased,  and  the 
mohiinta  of  the  sarrounding  districts  were  convened,  for  performing 
the  obsequies;  and  that  after  the  accustomed  ceremonies,  they 
declared  the,  plaintiff  successor  to  the  deceased,  and  installed  him 
as  principal  of  the  establishment.  On  this  evidence,  and  on  proof 
that,  according  to  the  engagement  produced  by  the  plaintiff,  the 
charge  of  the  lands  had  been  accepted  from  him  by  the  pupil  of  the 
defendant,  it  was  the  opinion  of  the  Ziliah  Judge,  that  the  plaintiff 
was  the  person  legally  entitled  to  the  possession  of  them  as  antho- 
rized  successor ;  and  judgment  was  accordingly  given  in  his  fietvor 
in  the  Ziliah  Court. 

On  appeal  by  the  defendant  from  the  above  decision  to  the  Pro- 
vincial Court  of  Fatua,  and  finally  to  the  Sudder  Dewanny  Adawlut 
(present  H.  Colebrooke  and  J.  Fombelle),  those  Courts  respectively 
concurred  in  it,  and  dismissed  the  appeal  with  costs. — Sel.  S.  D.  A. 
Eep,  Vol.  I,  p.  170  (New  Ed.  p.  226). 

Calcutta  S.  D,  A.— The  9lh  of  Novmher  1807. 

Present : 
H.  Colebrooke  and  J.  Fombelle,  Judges. 

OUNES  Of B,  Appellant^ 

versus 

Umbao  OiB,  Respondent 

On  a  claim  by  a  Sanydtif  to  the  Bucceasion  to  a  deoeased  Mohunt,  it  appearing  that  th^* 
claimant  was  principal  pupil  of  the  deceased,  aud  was  installed  as  his  successor  at  tiis 
obsequies  by  an  assembly  of  mokunU,  judgment  given  in  his  &Tor.  The  suceenor 
to  a  goorooy  or  spiritual  teacher,  must,  by  the  law  of  the  Sanydsi  sect^  be  a  ehdA  or 
pupil  of  the  deceased. 

The  parties  in  this  case  were  Hindis  of  the  Sanyasiseci.  The 
*  action  was  brought  by  the  late  Tej  Gir  in  the  Ziliah  Court  of  Sam 
to  recover  from  Qunes  GIr  the  lands  of  Asookee  Pursotum  and  other 
mouzahs  held  exempt  from  revenue  for  the  support  of  a  religious 
institution,  and  attached  to  the  office  of  the  mohunt  or  principal  of 
the  establishment.  The  last  person  who  presided  over  the  institu- 
tion as  mohunty  with  an  acknowledgd  title,  was  Frem  Gir,  who 
died  in  the  year  1195,  and  of  whom  the  plaintiff  was  admitted  to 
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have  been  the  chela  or  pupil.  The  plaintiff  alleged^  that  after  the 
late  mokunt's  death,  he  regularly  succeeded  to  his  office  as  the 
principal  chsld,  and  held  possession  accordingly ;  and  that  at  the 
funeral  obsequies,  he  was  confirmed  as  the  successor  by  the  usual 
public  election  ;  notwithstanding  which,  in  the  month  of  CheU  1206, 
be  had  been  wrongfully  dispossessed  by  the  defendant. 

The  defendant  denied  that  the  plaintiff  had  been  in  possession, 
as  stated  by  him,  or  that  there  had  been  any  constituted  mohunt, 
before  1205,  siuce  the  decease  of  the  last  incumbent  He  stated, 
that  he  ( the  defendant )  was  the  legal  successor ;  that  at  the  time  of 
the  mohwiiCs  death,  he  was  absent  at  Nepal,  but  returning  from 
thence  after  a  lapse  of  ten  years,  convened  an  assembly  of  th^  sect, 
in  Jeith  1205,  to  perform  the  obsequies  of  Tej  Qir,  and  was  then 
elected  his  successor,  and  entered  on  the  office.  The  Zillah  Judge, 
considering  the  defendant  to  have  been  duly  elected,  and  to  be  en- 
titled to  the  office  of  mohuiU  in  preference  to  the  plaintiff,  gave 
judgment  against  the  latter. 

On  appeal  by  the  plaintiff  from  the  above  decision  to  the  Pro- 
vincial Court  of  Patna,  the  decree  passed  by  the  Zillah  Judge  against 
the  claim  was  reversed  by  that  Court. 

On  the  institution  of  an  appeal  by  Gunes  Gir  from  the  decision 
of  the  Provincial  Court  to  the  Sudder  Dewanny  Adawlut  (present, 
H.  Colebrooke  and  J.  Fombelle),  Tej  Gir,  the  respondent,  died ;  and 
Utorao  Gir,  stating  himself  to  be  the  Tch&a  cheld,  or  principal  pupil, 
and  heir,  succeeded  him  in  the  defence  of  the  cause.  On  going  into 
the  case,  the  Court  observed,  that  witnesses  on  the  part  of  the  appel* 
lant  deposed  to  his  having  been  elected  mohunt,  at  the  obsequies  of 
Prem  Gir,  in  Jeith  1 205 ;  and  on  the  other  hand,  the  witnesses  of 
Tej  Gir,  the  original  respondent,  declared  him  to  have  been  the  person 
appointed ;  which  contradictory  accounts  appeared  to  leave  the  actual 
election  uncertain ;  but  Tej  Gir,  as  the  cheld  of  the  deceased  mohunt, 
rested  his  claim  to  exclusive  succession  on  that  ground,  as  well  as 
on  the  alleged  election,  insisting,  that  the  appellant,  as  not  being  a 
ckeld  of  the  deceased  mohunt,  was  on  that  account  unqualified  for 
the  office.  On  reference  to  former  cases  decided  by  the  Court  res- 
pecting disputed  successions  to  the  office  of  mjohunt,  it  appeared, 
that  the  succession  had  been  always  adjudged  to  a  cheld  of  the  last 
TOL.  II.  69 
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incumbent,  but  it  had  not  been  declared  whether  or  not  a  person,  who 
was'not  a  c^cJd,  was  necessarily  excluded  from  the  office.  To  deter- 
mine this  point,  and  to  ascertain  in  whom  the  succession  in  the 
present  instance  was  legally  vested,  it  appeared  proper  to  the  Court 
to  cause  a  new  election  to  be  made  ;  more  especially  as  the  respondent, 
if  he  were  really  the  person  entitled  to  succeed,  could  not  be  placed 
in  the  office  by  the  Court,  without  being  regularly  elected.  An 
order  was  accordingly  issued,  through  the  Provincial  Court,  that  the 
Zillah*Judge  should  convene,  on  the  spot  where  the  religious  estab- 
lishment in  question  was  situated,  a  punchayut,  or  assembly,  of  the 
principal  persons  of  the  sect,  who  should  proceed  to  a  new  election, 
and  determine,  what  person  was  entitled  to  succeed  to  the  office  in 
question,  specifying  the  ground  of  such  person's  right  to  the  succes- 
sion, particularly  if  he  should  not  be  a  cheld  of  Prem  Gir,  or  of 
Tej  Qir  ;  and  that,  previously  to  the  award  of  the  punchayiU  being 
transmitted  to  the  Sudder  Dewanny  Adawlut,  the  opinions  of  the 
pundits  in  the  Zillah  and  Provincial  Courts  should  be  taken  on  its 
legality  and  correctness.  The  award  given  by  the  punchdiyut 
assembled  in  consequence  of  this  order,  after  reciting,  that  Gunes 
GIr  was  never  elected,  though  he  had  intrigued  with  some  persons 
of  the  sect,  and  got  possession  of  the  rtiuth  or  temple,  stated,  that, 
according  to  the  usage  of  the  sect,  the  proper  successor  to  a  mohurU 
is  his  khds  cheld,  or  principal  pupil;  that,  at  the  obsequies  of 
Prem  Gir,  Tej  Glr,  his  principal  pupil,  was  elected  his  successor ;  and 
that  Umrao  Gir,  the  principal  pupil  of  Tej  Gfr,  was  the  person  now 
entitled  to  the  office,  and  had  been  elected  accordingly.  The 
pundits  of  the  Zillah  and  Provincial  Courts  certified  the  legality  of 
this  award ;  and  the  pundits  of  the  Sudder  Dewanny  Adawlut 
having  been  also  referred  to,  reported,  that  "  by  the  law  of  the 
Sunydsi  sect,  a  guru,  or  spiritual  teacher,  must  be  succeeded  in 
his  rights  and  possessions  by  his  cheld  or  adopted  pupil.*'  In  con- 
formity with  the  award  of  the  punchayut;  and  the  opinions  of  the 
law  officers  of  the  respective  Courts,  the  Sudder  Dewanny  Adawlut 
determined,  that  the  appellant  had  no  title  to  be  THohwU  of  the 
establishment  in  question ;  that,  on  the  decease  of  the  mohunt 
Prem  Gfr,  Tej  GIr  ( the  original  claimant)  was  his  legal  successor,  as 
being  his  pupil,  duly  elected  at  his   obsequies ;  and  that,  on  tHe 
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death  of  the  latter,  the  present  respondent^  on  the  same  ground^ 
was  the  person  entitled  to  succeed.'*' 


Calcutta,  S.  D.  A.— The  ZMh  of  November  1810.    • 

OuNQA  Das  and  Mungul  Das, 

Chelda  of  Krishna-bam,  deceased.  Appellants, 

'  versus 

TiLuK  Das,  Respondent. 

This  action  was  commenced  by  the  late  Krishna-ram,  in  the 
Zillah  Court  of  Tirhoot,  against  Tiluk  Das,  to  recover  the  oflSce  of 
TnokuTit  of  a  religious  establishment. 

The  ( Sudder )  Court,  not  considering  the  claim  of  the  late 
jKrishna-ram,  or  of  his  dields,  the  appellants,  to  the  office  of  the 
Tnohunt  of  the  establishment  in  question,  to  be  established,  affirmed 
the  decree  passed  by  the  Provincial  Court.  But  as  it  appears  that,  at 
the  decease  of  Dyal  Das  in  1191 »  and  at  the  demise  of  Churn  Das  in 
1203,  no  bhundara  assembly  was  convened  to  determine  and  appoint 
the  successor,  which  by  the  usage  of  the  sect,  ought  to  have  been 
the  case,  the  Court  directed  that  Tiluk  Das,  the  present  successor, 
asserable  a  bhundara  for  that  purpose  ;  and  that  in  the  event  of  his 
not  assembling  it  within  six  mouths,  the  Zillah  Judge  attach  the 
property,  and  cause  a  bhundara  to  be  assembled,  and  place  the 
person,  then  elected,  in  possession  of  the  office  of  mohunt;  report- 
ing the  same  for  the  information  and  approval  of  the  Court«^SeL 
S.  D.  A.  Rep.  Vol.  I,  p.  309  (New  Ed.  pp.  414—418.) 


*  The  estajdlished  usage  of  the  religious  order  of  Suntfdtis,  or  Ootains,  in  the  election 
of  a  successor  to  the  office  of  mokurU,  was  stated  in  the  case  of  Dhun-sing  Gir  vernis 
MyaOir,  August  15,  1806.  Another  case  in  which  the  successor  was  nominated  by  the 
mohwni  for  the  time  being,  and  his  nomination  confirmed  by  the  assembly  convened  at 
his  funeral  obsequies,  will  be  found  in  the  case  of  Ram-rutun  Das  versus  Bun-malee  Das, 
December  15,  1806.  But  the  present  decision  establishes  a  precedent  where  no 
successor  has  been  nominated ;  and  it  may  be  considered  the  ascertained  rule,  in  such 
cases,  that  ^'  the  proper  successor  to  a  mofmtU  is  his  kkds  cheld  or  principal  pupil  ; " 
though  from  the  result  of  former  enquiries  ( in  the  case  above  noticed  )  the  election  and 
installation  of  the  successor  by  an  assembly  x)f  mohuntSj  at  the  obsequies  of  the  deceased 
mohunt,  appears  to  be  in  all  cases  indispensable  and  conclusive.  The  exposition  of  the 
few  of  the  Swnydsd  sect,  given  by  the  pundits  in  this  case,  further  declares,  that  a 
puru,  or  spiritual  teacher,  ( who,  being  restricted  from  marriage,  can  leave  no  legitimate 
children)  must  be  succeeded  in  his  rights  and  possessions  by  Ms  cA^Zd,  or  adopted 
pupil-^Note  by  Mr.  H.  Colebrooke. 
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Calcutta,  S.  D.  A.— The  I7th  cf  June  1839. 

MoHUNT  Ramanooj  Dass,  Appellant^ 

versvs 
MoHUNT  Deb-eaj  Dass,  Respondent. 

Claim  for  the  office  of  preceding  moAunt  of  a  temple  at  Juggur-nath  was  decided  In  faTOr 
of  the  plaintiff,  ou  the  grounds  of  his  having  been  the  principal  (kM  or  pupfl  of  the 
late  mohunt,  of  his  having  been  nominated  by  the  latter  to  the  suoeenion,  and,  of  the 
nomination  having  been  adhered,  to  by  the  appointing  mofcuiK,  during  the  latter  yeui 
of  his  life ;  against  the  claim  of  the  defendant^  who  had  a  prior  nomination  to  the 
succession  by  the  same  party,  and  pleaded  a  deed  of  gift,  in  his  favor,  of  the  tem]^ 
and  its  appendages. 

This  was  an  appeal  from  a  judgment  of  the  Zillah  Court  of 
Cuttack,  in  a  case  in  which  the  appellant  was  plaintiff  and  the 
respondent  was  defendant 

The  petition  of  plaint  was  to  the  following  effect : — A  certain 
muth  or  temple  called  Utrpdr'us,  situated  in  the  village  of  Marcan- 
dessur  Sahee,  with  all  its  appendages,  belonged  to  my  ancestors, 
and  is  my  hereditary  property.  The  family  custom  is  for  the  presid- 
ing mohunt  to  invest  his  eldest  disciple  with  the  kunthee  (necklace 
of  beads)  of  adhikari,  or  possessor  of  the  right  or  title  and 
manager  of  the  daily  concerns  of  the  temple,  and  having  caused  all 
the  principal  mohunts  to  do  the  same,  to  appoint  him  to  the  per- 
formance of  the  duties  of  the  mtcth.  The  disciple  so  appointed 
remains  under  the  ordera  of  his  guru  (in  this,  the  presiding  mohunt,) 
and  performs  the  duties.  In  the  event  of  the  disciple  not  being 
qualified  for  the  office,  the  presiding  mohunt  is  at  liberty  to  select 
a  qualified  person  from  amongst  his  fellow  mohuTUs  and  such  person 
succeeds  to  the  office  of  mohunt,  on  the  death  of  the  existing 
mohunt  The  muth  Utrpdrus  was  erected  by  my  ancestor  Bhugwan 
Dass,  who  received  the  kunthee  from  the  principal  mohunta,  and 
was  installed  in  the  office  of  the  chief  mohunt.  He  obtained  a 
grant  under  the  title  of  '  Umrut  Manohee/  of  certain  lauds  as  an 
endowment  to  the  muth,  to  support  the  worship  of  Juggur-nath ; 
he  appointed  Ram  Dass,  his  senior  disciple^  the  adhikari,  and  died. 
Ham  Dass  on  becoming  mohunt,  obtained  a  grant  of  more  lands,  and,' 
before  his  death,  appointed  his  head  disciple  Ram  Issur  Oossaio, 
the  adhikari.    Pran-kishen  Dass,  appointed  in  the  same  way  by 
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Bam  IsBur  Qossain,  still  farther  increased  the  lands  appertaining 
to  the  endowment,  and  appointed  Narain  Dass  to  succeed  him.  He 
likewise  obtained  further  grant  of  lands,  but  his  senior  disciple 
Jankee  Dass  not  being  qualified,  he  selected  and  appointed 
Jyram  Dass  one  of  his  fellow  mokunts  as  adhikari.  Jyram  Dasa 
having  succeeded  to  the  office  of  mohunt  on  the  death  of  Narain  Dass, 
obtained,  from  Rughoojee  Bhonslah,  j^ergunnas  Bhodar  and  others  as 
a  grant  to  the  muth,  and  appointed  me,  his  eldest  disciple,  the 
adhikari,  or  successor  to  the  mohuntee.  I  accordingly  iidministered 
the  functious  of  the  office. 

The  defendant  repelled  the  claim  at  considerable  length.  He 
stated  that  the  plaintiff  was  never  appointed  adhikari  by  Jyram, 
who  never  invested  him  with  the  insignia  of  the  office. 

The  Zillah  Judge,  gave  judgment  on  the  28th  of  December 
1836. 

From  the  above  judgment  the  plaintiff  appealed  to  the  Sudder 
Dewanny  Adawlut. 

The  case  was  first  laid  before  Mr.  Money,  who  directed  further  in- 
vestigation, through  the  Zillah  Judge,  as  to  the  usages  and  customs 
current  among  the  different  establishments  of  the  miUha  at  Juggur- 
nath  in  regard  to  the  selection  atid  appointment  of  a  superintendent; 
and  also  enjoined  a  reference  to  the  pundit  of  the  Zillah  Court  of 
Cuttack  for  a  Vyavasthd  declaratory  of  the  law  in  the  case. 

The  reply  of  the  Judge  stated  that  he  had  taken  depositions  of 
some  of  the  most  respectable  mohunts  of  Pursottum  Cbhuttur,  and 
that  their  evidence  went  to  prove  that  the  mvihs  were  of  three  descrip- 
tions, viz.,  mouraoaee,  punchmtee,  and  hikhni ;  that  in  the  first,  the 
office  of  chief  mohunt  was  hereditary,  and  devolved  upon  the  chief 
disciple  of  the  existing  mohunt,  who  moreover  usually  nominated 
him  as  his  successor,  that  in  the  second,  the  office  was  elective,  the 
presiding  mohunt  being  selected  by  an  assembly  of  mohunts;  and  that 
in  the  third,  the  appointment  of  the  presiding  mohunt  was  vested  in 
the  ruling  power,  or  in  the  party  who  endowed  the  temple  ;  and  that 
the  muth,  the  mohuntee  of  which  was  now  under  litigation,  was  of 
the  first  mentioned  class.  The  Judge  added  that  there  was  no  law 
officer  attached  to  his  Court  to  whom  he  could  make  the  reference 
ordered  by  Mr.  Money. 
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Mr.  Money  tben'  directed  the  pundit  of  the  Sudder  Dewanny 
Adawiut  to  state  what  was  the  law  of  the  ehaster  in  regard  to  the 
appointment  of  a  presiding  mohunt  of  a  trnUh  ox  temple  called 
Vmourooeee\'  wliether  the  principal  disciple  of  the  last  mohufU 
ishould  succeed  ?  or  whether  the  existing  Toohunt  was  competent  to 
appoint  whom  he  pleased  from  among  the  body  of  his  disciples  ? 

The  reply  of  the  pundit  was  as  follows ; — Under  the  circum- 
stances stated  in  the  questiop^  the  principal  cheld  or  pupil  is  entitled 
to  succeed  on  the  death  of  the  presiding  mohunt  of  a  mowroasee  or 
hereditary  Tauth.  If  the  principal  pupil  be  personally  unfit  to  suc- 
ceed, or  be  disqualified  by  any  of  those  causes  which  according  to 
the  ahaster  are  sufficient  for  such  disqualification ,  then,  in  that  case, 
the  presiding  mohunt  should,  during  his  life-time,  select  one  proper- 
ly qualified  from  among  his  pupils  to  succeed  him.  The  person  so 
selected  will  succeed." 

Authoritiea: — 

1.  Manu: — "The  first  bom  is  in  this  world  the  most  respect- 
able, and  the  good  never  treat  him  with  disdain." — Institutes, 
Chap.  IX.  u  109. 

2.  Tdjnavalkya: — "The  heirs  to  the  property  of  a  hermit, 
of  an  ascetic,  and  of  a  student  in  theology,  are  in  order  ( that  is,  in 
the  inverse  order,)  the  preceptor,  a  virtuous  pupil,  a  spiritual  bro- 
ther belonging  to  the  same  hermitage." — Mitdk.  Sect.  VIII,  §  2. 

3.  ''  The  virtuous  pupil  is  one  who  is  ajssiduous  in  the  study  of 
theology,  in  retaining  the  holy  science,  and  in  practising  its  ordi- 
uances.''— Ifi^afc  Sect.  VIII,  §  4. 

The  case  was  again  laid  before  Mr.  Money  on  the  14th  of  Feb- 
ruary 1839,  who  proposed  judgment  as  follows : — 

"  It  is  proved  that  the  plaintiff  was  the  principal  pupil  of  the 
late  mohunt  Jyram  Dass,  and  that  the  late  mohunt  invested  both  the 
plaintiff  and  the  defendant  at  different  times  with  the  kunthee  or 
necklace,  in  token  of  appointment  to  the  succession.  The  issue 
of  the  case  must  therefore  depend  upon  the  ,Hind&  law  as  appli- 
cable to  the  case.  This  has  been  declared  by  the  pundit  of  this 
Court  to  be  in  favor  of  the  plaintiff  as  the  chief  pupil,  provided  he 
be  not  disqualified  for  the  office.  The  defendant  declares  that  plain- 
tiff is  disqualified,  because  he  has  been  convicted  of  theft,  juid 
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because  he  left  the  muth  and  resided  elsewhere.  Now  it  is  clear 
that  these  did  not  constitute  disqualifying  objections  in  the  mind 
of  the  late  mokunt  Jyram  Dass,  for  he  constantly  wrote  to  the 
plaintiff  after  these  occurrences,  urging  him  to  return  to  the  temple 
and  undertake  its  duties^  which  in  fact  he  at  last  did.  The  same 
letters  show  that  Jyram  was  dissatisfied  with  the  defendant,  and 
this  in  itself  may  be  considered  as  a  disqualifying  cause.  As  for 
the  hiba-namah,  and  baz-namah  and  other  deeds  filed  by  the  defen- 
dant, I  place  no  reliance  upon  them,  for  the  evidence  in  regard  to 
them  is  of  a  very  doubtful  character.  I  would  reverse  the  decree  of 
the  lower  Court,  and  give  judgment  in  favor  of  the  original  plaintiSl 

On  the  4th  of  June  1 839,  the  case  was  heard  by  Mr.  Tucker, 
who  put  further  questions  to  the  pundit  of  the  Court  desiring  ^to 
state  what  according  to  the  Hindii  law  were  the  causes  which  dia- 
qaalifies  for  succession  to  the  office  of  mohunt 

The  pundit  replied  that  instead  of  entering  into  any  detail 
respecting  them^  he  would  cite  the  authorities  which  declare'd 
them : — 

1.  Manu  : — "Eunuches  and  outcasts,  persons  born  blind  and 
deaf,  mad  men,  idiots,  the  dumb  and  such  as  have  lost  the  use  of  a 
limb,  are  excluded  from  a  share  of  the  heritage.^' — Chap.  IX,  v,  201. 

2.  Manu: — "The  killing  of  a  Brahmin,  drinking  forbidden 
liquor,  stealing  gold  from  a  priest,  adultery  with  the  wife  of  a 
father,  natural  or  spiritual,  and  associating  with  such  as  commit 
those  offences,  wise  legislators  must  declare  to  be  crimes  in  the 
highest  degree.'' — Chap.  XT,  v.  55. 

3.  T&jnavalkya  : — "  An  impotent  person,  an  outcast,  and  his 
issue,  one  lame,  a  mad  man^  an  idiot,  a  blind  man,  a  person  inflicted 
with  an  incurable  disease,  as  well  as  others  (similarly  disqualified) 
must  be  maintained ;  excluding  them,  however,  from  participa- 
tion."— Mitdkshard,  Sect.  X,  §  1. 

4.  Gloss  of  Vijndneshwara : — "  Under  the  term  '  others,*  are 
comprehended  one  who  has  entered  into  an  order  of  devotion,  an 
enemy  of  his  father,  a  sinner  in  an  inferior  degree  (such  as  killing  a 
cow,)  a  person  deaf,  dumb,  and  wanting  any  organ.*' — Mitdkshard, 
Sect.  X,  §  3. 

On  receipt  of  this  Vyavasthd  the  cause  was  again  heard  by  Mr. 
Tucker,  who  passed  the  following  judgment : — It  appears  that  Jyram 
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Dass  had  held  the  office  of  the  presiding  mohunt  for  about  40  years : 
during  this  period,  he  at  different  times  appointed  parties  to  the 
present  suit  to  succeed  to  hiia^  at  one  time  dissatisfied  with  one  of 
them»  and  at  another  with  the  other.  He  did  not  at  first  nominate 
the  appellant  as  his  successor ;  but  in  1208  Umlee  he  appointed  the 
respondent  as  his  adhikari,  and  in  1215  executed  to  him  a  deed  of 
gift,  which  afterwards  led  to  numerous  disputes  between  Jjram 
Dass  and  the  respondent.  In  order  to  arrive  then  at  a  just  decision  ia 
this  case,  it  is  necessary  to  inquire  what  was  the  intention  of  Jyram 
in  regard  to  the  succession^  during  the  four  or  five  years  preceding 
his  death.  Tlie  appellant  claims  upon  the  ground  of  his  being 
the  principal  pupil  of  the  mohunt,  of  his  having  appointed  him  as 
successor  in  an  assembly  of  the  mohunta,  and  of  his  having  con* 
tinned  in  close  intimacy  with,  and  in  the  service  of^  the  late  mo- 
hunt up  to  the  period  of  the  death  of  the  latter^  The  respondent 
claims  in  virtue  of  his  prior  nomination  to  the  succession,  and  of 
the  heba-namah  or  deed  of  gift  in  his  favor,  and  on  the  ground  of  all 
differences  between  him  and  Jyram  having  been  settled  prior  to 
Jyram's  death  as  shown  by  the  razee-naTnah  and  s^fee-nomah  in  the 
suit  between  them.  In  regard  to  the  razee-namah  SLndsa/ee-namah 
the  appellant  replies  that  they  were  filed  without  the  knowledge 
and  consent  of  Jyram  Dass.  Now  it  is  clear  from  the  admission  of 
both  parties  that  the  appellant  was  the  principal  pupil  of  the  late 
mohv/at,  and  thus  according  to  the  Hindu  law  as  expounded  by 
the  pundit,  has  primd  facie  the  right  of  succession.  The  assertion 
of  the  respondent  that  he  held  undisturbed  possession  of  the  temple 
and  regularly  transacted  its  duties,  is  not  established;  on  the  con- 
trary it  is  proved  that  Jyram  Dass  ejected  him  for  misbehaviour ; 
and  having  done  so  never  reinstated  him  in  possession,  notwith- 
standing the  alleged  execution  of  the  razee-rnaToah  and  safee-nasnak 
In  favor  of  the  appellant  it  appears  that  Jyram  Dass  called  him 
from  Calcutta^  and  invested  bim  with  the  collar  of  the  od&iikarf; 
there  is  no  proof  whatever  of  the  appellant  having  incurred  the 
displeasure  of  Jyram  from  the  year  1823  to  1830,  whereas  it  is 
equally  clear  that  during  the  whole  of  that  period  there  were  con- 
stant disputes  between  Jyram  and  the  respondent.  No  reliance  caa 
be  placed  upon  the  razee-namah  and  aafee-namah.  Then  again  it  is 
objected  to  the  appellant  that  in  consequencei  of  a  criminal  coovic- 
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tioB  ]i&  is  Bot  a  fit  peMoa  fov  tbe  oftce  of  mohtmt  Wfaatevet  may 
ba  thoji^t  of  ikk  objeclian  by  oUiera,  it  must  ia  this  oase  be  oon-^ 
feider^  with  refMrenos  to.  the  opinions  and  senttmecits  of  those  of* 
the  aame  ckuus  as  the  paitios,  and  who  must  be  oonsideved  as  the 
l»ost  eompelaatto  jttdgeof  the  matter.  None  of  them^  objects  to  the 
appellai^t  ^n  this  gro,und :  nor  does  the  Rajah  Ram  Chunder  Dea 
briug  this  forward  as  any  objection  to  the  appointment  of  the  appeU 
lant.  Nonex)f  the*  disqualifying  causes  meutioned  by  the  pundit 
appears  against  the  appellant :  and  it  is  proved  that  he  was  in  pos« 
session  of  the  muth  t^nd  executed  its  duties  for  some  years  from 
1831  to  the  death  of  Jyram  Dass,  when  the  respondent  put  forward 
his  claims,  and  finally  ejected  the  appellant  under  the  orders  of  the 
Ciollector.  For  the  foregoing  reasons  1  concur  with  Mr.  Money,  and 
confirin  the.  decree  proposed  by  him,  reversing^  the  judgment  of 
the  lower  Court— Sel.  S.  D.  A.  Rep.  Vol.  VI,  p.  262  (New  Ed. 
page  328). 

A  suit  by  a  chela  of  Sravuk  Guru  to  obtain  possession  of  the 
temple  of  his  sect  at  Surat,  in  quality  of  heir  to  the  last  Guru  was 
dismissed,  because  the  Sett  or  the  chief  of  the  sect  at  Abmedabad 
was  possessed  of  the  sole  power  of  appointing  a  Guru,  and  had 
already  nominated  another  person.  At  the  same  time  the  Court 
held,  that  if  the  eheld  could  establish  his  right  at  Ahmedabad,  and 
bring  a  certificate  to  that  effect  from  the  Mahajuns  of  that  city,  he 
should  be  put  in  possession  of  the  Upasura,  and  confirmed  in  all  the 
rigbts  and  privileges  of  the  office  at  Surat.^^Bkutarub  Rajendh^c 
Sagur  Sooryu  v.  Si>ok  Sagur  and  another. — Borr.  Rep.  Vol.  I,  p. 
851  (1  Mori.  Dig.  p.  331 ). 

The  nephew  ef  a  .deceased  Brdhma/iMri  wcis  appointed  te  suer 
eeed  te  the  Ch^idi  of  a  religious  endowment,  on  proof  of  his  title 
being  superior  to  that  of  the  person  in  suecession  ( tbe  chel4  of  the 
laAe  iBoumbent )  diie  Qvidenee  adduced  showing  that  the  last.  inmiAr 
bent  had  intended  him  to  be  his  ftiM^cesser  m  the  oiQSce.;  and  that  the 
ehe£i  had  usurped  tbe  Gadd(  of  the  l^te  SroJbma^ri  with  the  aid 
of  certain  illrdisposed  persoos,  during  th,e  absense  of  th,e  nephews 
the  rightful  8naoesseff.--riSreeran^  BT(imMh4n  i»  fiwbBqok  BriiJmfih 
€hdri.^S^l  &  D.  A.  Hep,  Yel*  UI,  p,  m. 
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One  of  BIX  chblis  of  h.'Boi'i^gi  Onru  hanng  alien&ted  a  Ifm* 
dir  witbout  the  conseut  of  the  others^  such  alieDation  was  declared' 
to  be  illegal  under  an  award  of  arbitration,  as  among  the  JBoirigis  it 
is  an  unalterable  rule  that  the  chBlda  are  joint  heirs  of  the  Mondiff 
and  have  an  equal  interest  in  it.— (?opa2  Dass  KUhen  Daaav.Dcmth 
dhur  chela  and  others.--Borr.  Bep.  Vol.  I,  p.  397  (1  McmtL  Dig.  p.  381). 


Calcutta  S.  D.  K.—Tlie  ZUt  of  June  1810. 

SuBBAKUND  PUEBUT,  Appellant, 

versus 
Deo-sing  Pubbut,  Respondent. 

In  %  tuH  for  posMBsion  of  tlie  endowed  IadcLb  of  the  mdAimle«;  Um  pladUff.  iMttrMB 
whom  and  d^«o4ant  there  had  been  dii^uteg  about  the  right  ol  mooestioa  to  thi 
late  moKunt,  detennined  by  a  Tpunchayvd  or  apsembly  of  moAiniff ,  oonvened  by  order 
of  the  Sadder  Dewanny  Adawlat,  to  be  the  rightful  Buoceaeor  ;  and  poaMflnoa 
adjudged  to  him  aocordingly. 

This  was  an  action  brought  by  Surbanund  Purbut  in  the  Zillab 
Court  of  Sarun^  to  recover  from  Deo-sing  Purbut  about  502  beeghss 
of  land  held  free  of  revenue  for  the  service  of  a  mtfik,  or  temple* 

The  Zillah  Judge,  considering  the  plaintiff  to  have  been  duly 
constituted  Tnohunt  by  the  award  of  the  'pundiayut,  and  the  lands 
and  other  appurtenances  of  the  nnulh  being  held  by  the  persoa 
filling  that  o£Sce,  judgment  was  passed  by'  the  Zillah  Court  for 
the  plaintiff's  recovering  possession  of  the  lands  claimed  by  hia 
with  costs,  against  the  defendant. 

On  appeal  by  the  defendant  from  .the  above  decision  to  the 
Provincial  Court  of  Patna,  that  Court  on  the  ground  of  its  appear- 
ing from  the  evidence  of  the  MokunU,  or  QoeBams^  who  signed 
the  award  in  favor  of  the  plaintiff,  that  they  assigned  to  him  the 
office  of  mohMnt,  in  consequence  of  the  assent  or  sdection  of  the 
xikdds  of  the  late  mohunt  without  calling  for  the  defendanfi 
documents  or  evidence,  and  vrithout  themselves  determining  on  the 
respective  claims  of  the  parties ;  and  it  appearing  to  the  Court  to 
4>e  proved  by  the  testimony  of  witnesses  for  th«)  defendant. 
Bzamined  by  order  of  the  Court,  that  the  late  mokwnt  did  actually 
select  the  defendant  for  his  successor;  and  Court  having  received 
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A  writtea  answer  to  a.  reference  made  by  them  to  two  of  the  chief 
.TM^unta  in  their  division  declaring  that  the  appointment  by  the  de- 
ceased mohunt  was  valid,  and  that  an  election  in  opposition  to  his 
,<)hoice  was  not  so,  the  Court  considered  the  defendant  the  person 
entitled  to  succeed  to  the  mohuntee  and  the  rights  attached  to  it ;  and 
accordingly  gave  judgment  in  his  favor,  reversing  the  decree  of 
the  Zillaji  Judge. 

*  On  a  further  appeal  to  the  Sudder  Dewanny  Adawlut,  the 
Court,  as  the  clairaaiit  had  been  placed  in  the  office  of  mohunt  on 
the  presentment  and  choice  of  the  ckelda  of  the  deceased  without 
the  claim  of  the  respondent  being  duly  investigated,  deemed  it  pro- 
per that  a  new  pwichayut  should  be  assembled,  to  determine  accord- 
ing to  the  (^ustom  and  usages  of  the  sect,  wl)ich  of  the  parties,  or 
what  otjier  person,  was  legally  entitled  to  succeed  to  the  late  mohunU 
Apunchayut  having  been  accordingly  assembled  by  the  Zillah  Judge, 
their  award,  transmitted  to  the  Court,  recited,  that  the  members  of 
the  punchayut  after  enquiring  into  the  claims  of  the  respective 
parties,  according  to  a  long  established  usage,  were  of  opinion  that 
the  appellant  was  the  person  entitled  to  succeed  to  the  mohuntee 
in  dispute,  as  well  as  to  the  property  left  by  Sheo  Purbut,  and  that, 
the  respondent  had  merely  a  right  to  maintenance.  In  conformity 
with  this  award,  the  Sudder  Dewanny  Adawlut  (present,  Mr.  J. 
Harington  and  Mr.  J.  Fombelle,)  reversed  the  decree  of  the  Provin- 
cial Court  and  affirmed  that  of  the  Zillah  Judge,  decreeing  that  the 
appellant  should  have  possession  of  the  lands  as  mohunt  of  the 
establishment.— Sel.  S.  D,  A.  Rep.  Vol.  I,  p.  296  (  New  Ed.  p.  396.) 

.The  office  of  Superintendent  of  a  Hindti  religious  establishment, 
having  been  by  usage  elective,  such  usage  must  be  adhered  to,  in 
preference  to  any  other  mOde  of  succession,  nor  any  relinquishment 
or  device  by  the  incumbent,  in  favor  of  another  person,  operate  fur- 
ther than  as  a  nomination,  which  to  avail,  must  be  confirmed  by  the 
usual  mode  of  election. — iTamin  Dcw«  (pauper),  v.  Bindrabun  Dass, — 
Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  151  (New.   Ed.  p.  192). 

A  mohunt  in  charge  of  an  endowment,  with  only  a  life  interest  in 
the.  property,  cannot  create  an  interest  superior  tp  his  own,  or  except 
under  the  n^ost,  extraordinary,  pressure  aufl  £9^' the  distinct  benefit 
of  the  endowment  bind  his  successor  in  office.    If  a  jpurcbi^er  fi'om 
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'micfk  mokuM  Trained  possession  after  tfa^  ^fnohiiii^  d^ti,  tb^ 
successor  to  tlie  (jhtddee  y^oxM  have  a  ^u^  of  atitioft  agkiost  liini 
frotn  the  date  of  the  election  =:  and  no  Jeugtlh  of  ifwasessioii  dtrrinjl 
^he  vendor's  life  time  would  give  the  ptirdhaser  a  vatid  (Atle  as  agaSntil 
the  piresent  mohwnt, — Mohunt  Burrri-surfwrp  DebBB"^.  Kho^iu  jkk 
and  others. — Weekly  Reporter  Vol.  XX,  page  471. 

An  ascetic,  a  mere  life-tenant,  cannot  alter  the  succession  to  an 
endowment  belonging  to  ascetics,  by  an  act  of  his  own  in  connectioa 
with  the  etatiLS  under  which  he  originally  acq^uired  the  trust— 
Mohunt  Rumun  Dasa  v.  Mohunt  Ashbul  Dasa. — S.  W.  E.  Vol  I, 
page  160. 

According  to  Hindii  law  a  ciMd  ift  thd  <heir 'of  a  deceit 
^nohunt,  and  as  such  entitled  to  a  eertifioate  to  '^nabte  him  to  eolledl 
his  debts. — Mohunt  Sheo-prohoA  t}0m  v.  tfofcun^  Joywm  Ikfrn.-^ 
S.  W.  R.  Vol.  V,  Mis.  p.  67. 

Gopaul  Dass,  the  reigning  mohunt  of  the  Muih  or  A'kkrd  (a  re- 
ligious endowed  institution)  in  Burdwan,  made  a  will  appointing 
Ladly  Dass,  one  of  his  disciples,  to  succeed  him  as  moAun^^'and  to 
take  possession  of  the  real  and  personal  estate  belonging  to  the 
Ahhrd,  with  a  reservation  that,  when  L.  should  find  himself  incap-. 
able  of  fulfilling  the  duties  of  the  office,  he  should  appoint  one 
Gri-dharee  Dass  who  was  especially  designated  by  him  in  L.'s  place 
as  mohunt 

L.  was  installed  as  mohunt,  and  took  possession  of  the  OuddM 
(or  throne)  and  estates  attached  to  the  akhra ;  and  was  subseqaently 
recognized  and  confirnied  as  superior  by  the  assembly  of  in<)/lania 
1j.,  by  his  will,  nominated  Nutid-kishore  Dass,  his  successor,  *to  the 
mohunfship.  In  a  suit  by  G.  against  N.  for  a  declaration  of  'G.*s 
reversionary  right  to  the  mohuntship  hnder  the  will  of  G.  'D.,^held  :— 

First,  that  according  to  the  true  construction  of  the  will  of 
G.  D.,  there  was  no  absolute  gift  to  Q.  of  the  reversion  upon  L/s 
death  or  incapacity  to  perform  the  duties  of  the  office. 

Secondly,  that  even  in  the  event  of  L.'e  beet>niitig  incapable  to 
perform  the  dutiefs  of  mckunt,  the  direction  ti  the  tFesittitor,  ttr 
Grantor,  amounted  ^t  most  to  a  pr^ietttofy-thllft;  Httd  WUbBot im- 
perative upon  L.  - 
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"Whttthi^l^ytii^ftg^  th^re^asamy  power  in  tte  mvhvaa  to  im. 
^dfi^  Sttdi  a'r^tftofidtttcrti  ttpoh  bi&  'sirceessi^r  as  to  nDmitiato  a  specified 

Held,  further,  that  from  the  frame  of  the  suit  the  plaintiff 
could  only  succeed  by  force  of  his  -own  title,  and  not  by  the  infirmity 
or  illegality  of  the  Defendant's  title.  Gvi-dhwree  Daaa  Appellant,  y^ 
Nundrldshore  Dasa  mo&un^. —tpriyy  Council^  the  17th  land  19^  of 
July  .l&7e.  Moor.  I.  A.  Vol  XI,  p.  40 


Case  No.  ZOl  of  18f51. 
Moiftn^  MA!l«fftmA$r  Dass,  (Defendamt,)  ftppdHant, 

HAltlwKRisfiirA  SBAKtTA, '( Plaintiff,')  Respondent. 

'A.paHj  haying  beoome  a  hyraghee,  but  retained  the  style  and  title  of  Jtqjah,  andmixeA 
in  'the  worldly  affairs,  and  continued  with  his  family,  was  held  not  to  have  become 
an  ascetic,  Or  religious  devotee,  'to  suoli  an  eitent  as  to  exclude  his  adopted  son 
from  succeeding  to  his  property,  whether  acquired  before  or  after  his  becoming  a 
lyraghee* 

Judgment 

'Me88i'8.  Jackson  and  ■aSr3/tton.— The  Court  has  already  ruled  on 
the  arguments  heard  on  both  sides  that  the  fact  of  the  adoption 
has  been  established^  and  that  the  legality  of  that  adoption  is  not 
notv  open  'to  ctuestion.  It  xemains'only 'to  declare  on  the  poidt  last 
argued  whether  the  fact  of  the  deceased  having  become  a  hyraghee 
is  established ;  and  -wbdiher  'the  withdrawal  from  'the  world,  and 
retirement  from  secular  dffaiiiB  and  occnpittions^  were  such  ^sto 
bat  the  suciiesslon  of  the  adopted  son,  to  -the  property  acquired  'by 
the  dece^iseJ  subsequently  to  the  period  of  his  becoming  an  ascetic, 
and  to  constitute  aright  in Jhiscft^/4  or  disciple  to  succeed  to  it  in 
preferenee  to  tbe  adopted  son. 

It  seems  from  the  authorities  cited,  that  every  personcalling 
himself  tk'hyraghee  does  not  thereby  exclude  the  heirs  from  -succes- 
stOh  to  his  piropcffty  ^tibsequetitly  ttcqnired.  To  become  a  religrooB 
ascetic  and  exclude  his  heirs  'from  'stfceeasioh  to  property  subse- 
<!iutotly  aequirtd,  he  must  ^bond  'jttfo  rt tire  from  all^worldly  affarw. 
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wd  ia  fact  become  as  it  were  dead  to.  the  world, •  leaving  all  the 
property  then  vested  ia  him  to  the  legal  heirs  who  succeed  to  it 
at  once.  There  seems  to  be  no  doubt  that  the  deceased  joiaed  the 
sect  of  byraghees^  and .  was  elected  a  mohunt  or  superior  of  one  of 
their  monasteries ;  but  he  still  retained  the  title  and  style  of  a  Rajahs 
and  used  this  title  in  his  legal  affairs.  He  carried  on  worldly  affairs, 
and  communicated  with  his  family,  and  drew  from  Government  a 
pension  of  Rs.  8,000  a  year  as  Rajah  in  which  capacity  it  was  grant- 
ed to  him*  A  strong  presumption  arises'  that 'the  property  in 
question  was  part  of,  or  acquired  by  the  use  of  part  of,  that  very 
pension,  and  not  in  the  exercise  of  the  functions  of  a  hyraghu  or 
recluse.  The  deceased  cannot^  therefore^  be  considered  to  have 
become  a  religious  recluse  to  such  an  extent  as  to  exclude  his  legal 
heirs  from  succeediug  to  the  property  in  question.  The  right  of  the 
legal  heirs  to  succeed,  therefore,  ia  established,  and  no  sufficient 
ground  has  been  shown  for  setting  aside  the  decision  of  the  Lower 
Court.  The  decision  is,  therefore,  affirmed,  with  costs  of  appeal 
against  the  appellant. — S.  D.  A.  Decis.  for  1852,  p.  1089. 


Admitted  Legal  Opinion. 

Theiieira  of  a  founder  have  a  common  right  to  the  uae  of  a  building  relinqoidied  by 
him  for  a  plao< 
of  the  founder. 


him  for  a  plaoe  of  worship :  not  ao  the  heirs  of  a  purohit  or  the  spiritual  preceptor 


Q.  Balram  Seta  Dass^  ( a  devotee,)  had  appropriated  a  building 
for  religious  worship,  and  had  established  in  it  an  image  of  the 
deity.  On  his  deiitb,  the  plain  tiff*,  who  is  the  widow  of  the  son  of 
Prit-ramj  his  purohU  or  spiritual  preceptor,  preferred  a  claim  to  the 
temple  in  question ;  a  son's  son  of  the  founder  beiug  then  liviug. 
Under,  these  circumstances,  aocording  to  the  Hindik  law,  is  the  claim 
of  the  plaintifE  in  virtue  of  the  relinquishment  or  appropciatioQ 
valid,  or  is  the  heir  of  the  founder  to  be  considered  as  owner  of  the 
temple? 

R.  The  building,  with  the  deity,  was  relinquished  to  the 
jpuTokit^  and  not  given  to  him  >  indeed,  the  founder  having  relio- 
jquiahed  a  building  Ia  which  he  hi^i  established  an  image  of  the 
d^ty^  did  in  foot, giye^tlu^t, building  ti^  the  de^ty  ]*  heiu^  it  belougeJ 
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tof  the  drily  solely :  for  the  deity  existing  therein^  it  was  impossible 
to  give  it  to  aDother.  By  mere  relioquishment,  proprietary  right 
cannot  be  established;  and,  consequently^  as  the  purohit  himself 
never  possessed  any  proprietary  rights  none  can  possibly  appertain 
to  the  widow  of  his  son.  The  appropriation,  which  was  an  auspi- 
cious act,  is  common  to  the  lieirs  of  the  founder^  in  whom  the  right 
of  enjoyment  is  vested. 

City  of  Moorsfaedabad. — Lnkhee  Thdkoarain,  v.  KevmL  Punthee 
and  others. — Maon.  H.  L.  Vol.  II,  Chap.  I,  Section  vii>  case  4. 
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OHAFTBB   IV. 

RELATIYRTQ   CXJSTOH   QB  USAGH 

The  duty  of  a  European  Judge>  who  is  under  tbe  obligation  to 
administer  Hind6  Law^  is  not  so  much  to  inquire,  whether  a  dis- 
puted doctrine  is  deduciUie  from  the  earliest  aMtboritiea^  ^a  to  ascer- 
taio,  whether  it  has  been  received  b;  the  particular  school  whic^ 
governs  the  district  with  which  he  has  to  deal ;  and  has  there  been 
sanctioned  by  usage.  For,  under  the  Hindu  system  of  Law,  clear 
proof  of  usage  will  outweigh  the  written  text  of  the  Law. — Part 
of  the  Privy  Council's  judgment  in  the  case  of  the  Collector  of 
Madura  v.  Mutu  Rama^inga  Sathupaihy. — Vide  B.  L.  R.  Vol.  I, 
P.  G  page  12. 

In  cases  of  inheritance  according  to  the  Hindii  law^  in  order  to 
legalize  any  deviation  from  the  strict  letter  of  the  law,  it  is  neces- 
sary that  the  usage  authorizing  such  deviation  should  have  been 
prevalent  during  a  long  succession  of  ancestors  in  the  family,  when 
it  becomes  known  by  the  ^'kuldchdr/*  and  has  the  prescriptive 
force  of  law.  Where  a  usage  is  hereditarily  and  scrupulously  ad- 
hered to^  it  acquires  the  appellation  of  a  duty. — Sumrun  Sint^ 
and  others  v.  Khedun  Singh  and  others. — Sel.  S.  D.  A.  R.  Yol.  II, 
page  116  (New  Ed.  p.  147). 

Custom  when  it  is  ancient,  invariable,  and  established  by  cletf 
and  positive  proof,  overrides  the  usual  law  of  inheritance. — Mui- 
summat  Kustoora  Koomaree  v.  Monohur  Deo ;  The  Qovemrti\eni  v. 
Monohur  Deo.—S.  W.  R.  for  1864,  p.  89. 

To  establish  a  family  custom  at  variance  with  the  ordinary  law 
of  inheritance,  it  is  necessary  to  show  that  the  usage  is  ancient  and 
has  been  invariable,  and  it  should  be  established  by  clear  and  positire 
proof.  A  family  custom  as  to  intermarriages,  being  a  matter  of  family 
history  may  be  proved  by  declarations  made  by  members  of  the 
family. — Rajah  Nugender  Naram  v.  Raghoo  Hauih  Narain  D^y.— 
S.  W.  R.  for  1864,  p.  20. 

According  to  Hind6  Law,  in  order  that  a  custom  may  have  tlie 
force  of  lawj  it  must  be  shown  to  have  existed  from  time  immemo- 
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rial.*— ZttcAmuTir  Lall  v.  Mohun  Lall  Bhayee  Oayal.S.  W.  R.  Vol. 
XVI,  page  179. 

It  is  of  the  essence  of  special  usages  modifying  the  ordinary 
law  of  succession  that  they  should  be  ancient*  and  invariable,  and 
that  they  should  be  established  to  be  so  by  clear  and  unambiguous 
evidence. — Rama-takahmi  Ammal  v.  Sivannuiha  Perumal  Setkur- 
Tayer.—&.  W.  R.  Vol.  XVII,  c.  r.  p.  553. 

Where  a  custom  was  alleged  in  abrogation  of  the  law  of  in- 
heritance, and  the  prevalence  of  such  custom  was  not  clearly 
established  by  the  evidence,  the  Pundits  declared  that  both  the  cus- 
tom and  the  law  were  equally  valid ;  but  iq  their  opinion  the  dis- 
position under  the  law  was  the  best ;  and  the  Court  decreed  (chiefly) 
on  a  verbal  report  from  the  law  officers,  that  the  cast  long  tried  to 
accommodate  matters  between  the  parties  that  the  property  in  dis* 
pute  should  follow  the  law  of  inheritance.— Gunga  v.  Jeeva,  Borr. 
Vol.  I,  p.  384,  (Mori.  Dig.  Vol.  I,  p.  332.) 

If  an  estate  has  not  invariably  devolved  entire  on  the  chief 
heir,  but  has  been  occasionally  held  by  several  heirs  conjointly,  the 
plea  of  family  usage  in  bar  of  a  partition  cannot  be  maintained. — 
Rajah  Sooranany  Venhatapetty  Rao  v.  Rajah  Sooranany  Ram 
Ckundera  iJoo.— Case  1  of  1825.  Mad.  Decis.  Vol.  I,  p.  495. 
(Mori.  Dig.  Vol.  I,  p.  333.) 

Where  a  widow  claimed  a  moiety  of  the  estate  of  her  late  hus- 
band as  his  heir,  the  claim  was  dismissed  on  proof  that  he  had  suc- 
ceeded to  the  whole  estate  (previous  to  the  grant  of  the  Dewany) 
under  a  custom  by  which  it  always  devolved  entire  to  one  heir.— 
Mv>89um7nat  Mohamaya  Debeah  v.  Oouree  Kaunt  Chowdhoory, — 
Sel.  a  D.  A.  R.  Vol  I,  p.  236  (New  Ed.  p.  316.) 

*  "  Although  in  this  oountry  we  cannot  go  back  to  that  period,  which  coDs^i^utes 
l^al  memory  in  England,  viz,,  the  reign  of  Hichard  I,  yet  still  there  must  be  some  limita- 
tion, without  which  a  custom  ought  not  to  be  held  good.  In  regard  to  Calcutta,  I 
should  say  that  the  Act  of  Parliament  in  1778,  which  established  this  Supreme  Courts 
jB  the  period  to  which  we  must  go  back  to  found  the  existence  of  a  valid  custom, 
end  that  after  that  date,  there  can  be  no  subsequent  custom,  nor  any  change  made  in 
the  general  laws  of  the  Hindus,  imless  it  be  by  some  Regulations  by  the  Governor- 
General  in  douncil,  which  has  been  duly  registered  in  this  Court.  In  regard  to  the 
VofuBsil,  we  ought  to  go  back  to  1798,  prior  to  that,  there  was  no  registry  of  the  Rogula- 
tioiiSy  &nd  Uie  relics  of  them  are  extremely  loose  and  uncertain." — Extract  from  a  Judg- 
]  of  Sir  CharUi  Qrej/,  0.  /.    See  Clarke's  Reports,  pp.  118, 114. 
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A  father  canpot  vary  the  law  of  divisibilitj  bo  bb  to  make  a 
zemindary  indivisible, — MootaO'Vencatorchella  Swamy  Manyagv 
V.  Munar  Swamy  Many  agar, -^'ilsd.  S.  R.  1853.  Vide  Horton's 
Leading  Cases  Part  II»  page  478. 

The  Privy  Council  have  observed  incidentally  that,  in  their 
opinion,  there  does  not  exist  in  any  persons  the  power  of  making 
laws  of  inheritance  for  themselves. — Part  of  Mad.  H.  C.  R.  VoL  III, 
page  58. 

A  custom  which  has  not  been  judicially  reco^ised  cannot  be 
permitted  to  prevail  against  the  distinct  authority. — Narsammci 
T.  Bala-rdma  Charloo. — Mad.  H.  C.  Rep.  Vol.  I,  page  420. 


Ancient  zemindaries  are  by  cnetom  indivisible.^ 

Partibility  is  the  general  rule  of  Bindu  inheritaooe ;  the 
cession  of  one  heir^  as  in  the  case  of  raj,  the  exception. — The  Ee^ 
IndM  Company  v.  Kamakshee  Bai  Sahibah, — S.  W.  R  VoL  IV, 
P.  C.  page  42. 

There  is  no  rule  of  Hindu  law  relating  to  descent  of  all  Hindu 
Rajahs  and  their  estates  ;  but  in  every  case  in  which  a  departoie 
from  the  ordinary  law  of  succession  and  inheritance  is  relied  oi^ 
a  particular  custom  or  kuldchdr  must  be  proved.-^— The  Court  of 
Wards  on  behalf  of  Raj-coomar  Sheoraj-nundun  Singh  v.  Baj- 
coomar  Deo-niu'ndun  8ingK-S,  W.  R.  Vol  XVI,  a  r.  p.  148. 

Calqutta  S.  D.  a,— The  17ih  of  November  1813. 

Preeent : 
H.  Colebrooke  and  J.  Stuart^  Judges. 

EoovwuR  BoDH  Singh  and  the  heirs  of  Jte  Srsx  Singh 

versus  Shjso-nath  Sings. 

Tlie  landed  estate  of  a  refractory  Eemmdar  being  confiscated,  it  was  confemd  on  a  pv* 
son  in  remuneration  for  his  public  seryices,  and  on  bis  death  i*  was  Md  l|f  bis  sk^ 

^  FMf#  Norton's  Leading  GassB  part  11,  47S. 

Digitized  by  VjOOQIC 


CAaP.  m.)  SUCCESSION  OP  ACHARYA,  &o.         ^  66S 

iuid  itftertrardB  by  hla  grandsoD,  to  the  exolosion  of  all  other  members  of  the 
iMnily.  On  the  suit  of  two  sons  of  the  original  grantee  to  participate  with  their 
diephew,  judgment  was  given  against  them,  the  zemindaree  being  one  of  those  estates 
not  liable  to  division,  recognised  by  Regulation  XI  of  1798.  Predion  was  made 
in  that  regulation  for  the  future  abolition  of  the  custom,  and  it  was  enacted  that, 
after  the  first  of  Jcme  1794,  soch  estates  should  descend  according  to  the  Muhamme- 
dan  and  Hindu  laws  of  Inheritance.  But  this  provision  not  held  to  be  applicable 
•  to  the  ptemdst  case,  the  father  of  th4  claimants  having  demised  in  the  year  1774. 

Thia  was  an  action  brought  in  the  Zillah  Court  of  Ham-^ghur, 
by  J  ye  Sree  Singh  and  Eoonwur  Bodh  Singh  to^  recover  from  Bajah 
l|uneerath  Singh  two^thirdsr  of  the  estate^  of  Pergnnnah  Ram-ghur. 

(The  principal  part  of  the  deGtsion  which  respected  the  law  of 
inheritance  and  custom  is  as  follows : ) 

With  respect  to  tlie  validity  of  the  claim  of  the  plaintifib,  ac« 
cording  to  the  Hindu  law  of  inheritance,  the  Court  obsei^ved,  that 
this  point  turned  upon  the  further  question,  whether  the  estate 
in  dispute  was  to  be  considered  a  common  zemindary  divisible  by 
the  laws  of  inheritance^  or  one  of  those  estates  whioh  by  the  custom 
noticed  in^  and*  abolished  by>  Regulation  XI  of  1793^  descended  on 
one  heir  in  exclusion  of  all  the  other  members  of  the  family.  Ad- 
verting^ however,  to  the  extent  and  situation  of  the  estate,  to  the 
zemindar  possessing  the  title  of  the  Rajah,  to  his  maintaining  a  sort 
of  feudal  establishment  of  troops  and  dependant  jageer^dars,  the 
Court  could  entertain  little  doubt,  that  it  was  not  a  common  estate 
divisible  by  the  laws  of  inheritance.  Tlie  decrees  of  the  Zillah  and 
Provincial  Courts  were  accordingly  affirmed  by  the  Sudder  Dewanny 
Adawlut,  and  the  costs  declared  payable  by  the  parties,  respectively. 
Sel.  S.  D.  A.  R.  Vol.  II,  page  92  (New  Ed.  pp.  116  &  122.) 


Calcutta  H.  C— TAe  22nd  of  February  1872. 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  CRi^  Justice,  and  the 
Hou  ble  A.  O.  Macpherson  and  F.  A  Qlover,  Judges. 

Mah^-RANeE  Hsra-NATH  KooER,  (Defendant)  Appellant, 

verstis 
Baboo  BuR»r  Narain  SnfGH,  (Plaintiff)  Respondent. 

npon  the  anthority  of  decided  casee  ae  well  as  the  evidence  of  cuatom  in  the  family; 
'  it   urns  held  that,  the  R»j  or  zemindary  of  Ram«ghur  being  an  ancestral  impartible 
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estate,  and  the  family  an  undivided  family  governed  by  the  MuShtkard,  the  phuntifr 
as  eldest  male  heir  was  entitled  to  succeed  to  thp  dignity  and  estates  of  the  faaoily 
in  preference  to  the  mother  of  the  late  infi^it  Rajah  and  widow  of  (ifs  father  the 
last  actual  Rajah. 

Tlte  Judgment  of  the  Fall  Bench  waa  delivered  as  foUowa  hy^^ 

Couch,  C,  J.— This  was  a  suit  brought  by  Burm  Narain  Singh 
against  the  Assistant  of  the  Court  of  Wards  of  Ram-ghur^  and 
Maha-ranee  Heera-nath  Kooer^  the  wife  of  Maha-rajah  Bam-natb 
Singh,  deceased^  to  recover  possession  of  certain  estates  and  pro^ 
perty  mentioned  in  the  plaint  and  therein  stated  in  detail,  which 
were  claimed  as  appertaining  to  the  zemindaree  of  Ram-ghur^  the 
right  to  which,  the  plaintiff  alleged,  had  accrued  to  him  according 
to  the  family  and  country  usage  as  the  eldest  male  heir  on  the 
death  of  Triloke-nath  Singh,  the  son  of  the  second  defendant.  M 
the  dispute  is  really  with  her,  and  the  Court  of  Wards  is  only  n 
formal  party^  we  shall  heieafter  call  her  '  the  defendant/ 

The  zemiudaree  of  Ram^ghur  was  acquired  by  Tej  Singh,  the 
common  ancestor  of  the  plaintiff^  and  the  defendant's  husband 
Ram-natb  Singh.  Tej  Singh  had  three  sons,  Ram-natk  being  a 
descendant  of  his  eldest  son,  and  the  plaintiff  of  his  third  son,  and 
there  being  no  male  issue  of  the  second.  The  defendant  claimed 
the  property,  with  the  exception  of  a  part  called  '  Ouddee  Khurkhar' 
as  heir  to  her  son  by  Ram-nath,  Triloke-nath  Singh,  who  was  bom 
after  the  death  of  his  father  and  died  when  four  monUis  old; 
and  she  claimed  Ouddee  Khurkhar  as  having  been  purchased  for 
her  by  her  husband  with  her  own  private  funds.  The  pliuntiffs 
case  was  that  the  zemindaree  of  Ram-ghur  was  a  Baj  or  principality 
which  was  impartible,  and  descended  to  him  as  the  nearest  male 
heir. 

In  A.  D.  1772,  the  then  Maha-rajah  Mokoond  Singh  being  found 
in  arm9  against  th€)  British  Government  was  conquered  by  it,  and 
his  estate  was  taken  from  bim  and  granted  by  the  Government  to 
Tej  Singh,  a  mennber  of  the  family,  but  not  in  the  direct  line  of 
descent.  No  aunniul  has  been  produced ;  nor  is  it  shown  that  any 
existed :  but  there  are  in  evidence  pottaha  which  were  granted  by  the 
British  Government  successively  to  Tej  Singh,  and  his  son  Purus-nath 
^ngh,  and  on  the  25th  of  March  1790  a  settlement  for  ten  yean 
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was  made  with  Mani-nath  Singh,  the  eldest  son  of  Purus-nath,  who 
had  three  sons,  and  this  was  afterwards  made  perpetual. 

The  question  at  once  arises,  what  was  the  nature  of  the  estate 
granted  to  Tej  Singh,  whether  it  was  a  fresh  grant  of  the  family  Baj 
with  its  customary  rule  of  descent,  or  a  grant  of  the  lands,  formerly 
included  in  that  Raj,  to  be  held  as  an  ordinary  zemindaree.  To 
this  the  judgment  in  the  Privy  Council  in  Baboo  Beer  Pertab 
Sahee  t;^.  Maha-rajah  Rajendra  Pertab  Sahee»  XII  Moore's  I.  A.^  1,* 
is  closely  applicable. 

The  ten  years'  settlement  was  made  by  the  Qovernment  with 
the  eldest  son  of  Purus-nath  Singh^  there  being  other  sons  livings 
which  would  not  have  been  right  if  it  had  been  an  ordinary  zemin-t 
daree^  the  property  of  the  undivided  family. 

3ut  this  is  not  all.  Tej  Singh  who  died  in  1774,  left  three  sons, 
as  appears  by  the  pedigree  in  the  case  :  and  on  the  19th  of 
April  1802,  an  action  was  brought  in  the  Zillah  Court  of  Ram-ghur 
by  the  two  younger  sons  to  recover  from  Muni-nath^  the  son  of  the 
eldestj  two-thirds  of  the  estate.  Pending  the  suit  Muni-nath  died^ 
and  was  succeeded  by  his  son  Sidh-nath.t  The  defence  set  up  waa 
that  according  to  the  custom  of  the  mountainous  country  in  which 
the  estate  was  situate^  and  to  the  usage  of  the  family,  the  estate, 
was  not  divisible,  but  that  on  the  death  of  the  Rajah  for  the  time 
being  he  was  always  succeeded  in  the  Raj  and  zemindaree  by  the 
eldest  son  to  the  entire  exclusion  of  the  other  branohes  of  the 
family: — ^The  Zillah  Court  gave  judgment  against  the  plaintiffs^ 
and  this  being  concurred  in  on  appeal  by  the  Provincial  Court  of 
Patna,  they  appealed  to  the  Sudder  Dewanny  Adawlut.  The  cas^ 
is  reported  in  II  Select  Reports^  92^  and  the  Court  held  that  advert- 
ing to  the  extent  and  situation  of  the  estate,  ta  the  zemindar 
possessing  the  title  of  Rajah,  and  to  his  maintaining  a  sort  of  feudal 
establishment  of  troops  and  jageer-dare,  the  Court  could  entertain 
tittle  doubt  that  it  was  not  a  common  estate  divisible  by  the  laws 
of  inheritance.  The  decrees  of  the  Zillah  and  Provincial  Courts 
were  accordingly  affirmed. 

We  have  no  evidence  in  the  case  of  the  custom  or  usage  of  the 
family  before  the  grant  to  Tej  Singh  :  but  the  w^nt  of  it  is  supplied 
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by  this  decittont,  if hich  declared  the  estate  to  hh  impartible,  the 
decision  being  pronounced  in  a  suit  between  persons  who  are  in 
privity  with  the  plaintiff  and  defendant  in  this  suit. 

Having  arrived  at  the  fact  that  this  is  an  impartible  estate^  we 
have  to  consider  whether  the  defendant,  a  female,  can  succeed  to  il 
]to«the  exclusion  of  the  plaintiff  who  is  the  nearest  male  heir. 

Where  a  family  is  governedj  as  this  family  was,  by  the  law  of 
ihe  Miiikehari  by  which,  in  an  undivided  family,  females  do  not 
inherit  as  long  as  there  are  any  male  members  of  the  &mily,  it  is 
improbable  that  a  custom  that  females  should  inherit  to  the  exclu- 
sion of  males  would  grow  up  with,  and  form  part^  of  a  custom  thai 
the  eldest  male  member  of  the  family  should  inherit.  The  object 
of  the  latter  custom  would  be  fully  attained  without  the  other,  and 
there  is  no  necessary  connection  between  them.  Before  considering 
the  evidence  in  this  case,  it  will  be  convenient  to  refer  to  the  deci* 
sions  which  are  applicable  to  it.  In  a  case  in  IV  Select  Reports^  SZ, 
the  widows  of  Rajah  Zorawur  Singh  sued  his  brother  to  recover 
possession  of  an  estate  in  the  Jungle  Mebals,  alleging  that  by  tfao 
custom  of  the  family,  of  the  Pergunnah  Jurria  and  of  the  other 
Jungle  estates,  the  eldest  son  of  the  late  iocumbent  took  the  whole 
estate,  the  other  sons  receiving  lands  for  their  support;  and  that 
in  the  event  of  the  zemindar  leaving  no  son,  his  widow  took  the 
estate  to  the  exclusion  of  his  brothers.  A  deed  of  gift  by  Zorawuir 
Singh  to  the  plaintiffs  who  were  his  second  and  third  wives^  war 
also  set  up.  The  Provincial  Court  of  Calcutta,  in  which  the  suit 
was  brought^  put  a  question  to  the  Pundit  of  the  Court  witli  direo* 
tions  to  give  an  answer  according  to  the  shaatei*  as  current  in  the 
Western  Provinces ;  and  the  answer  was  that  the  gift,  if  made,  was 
not  valid,  and  the  right  of  inheritance  in  the  estate  vested  on  the 
death  of  the  donor  in  his  two  brothers.  The  Provincial  Court  of 
Calcutta  having  dismissed  the  claim  of  the  plainti&,  they  appealed 
to  the  Sudder  Dewanuy  Adawlut.  One  of  the  Judges  thereupoa 
considering  the  whole  case,  held  that  the  decision  of  the  Provincial 
Court  should  be  reversed ;  but  the  other  two  held  it  to  be  {uroved 
that  the  estate  had  always  gone  to  the  chief  male  heir,  and 
confirmed  the  decision  of  the  Provincial  Court.  In  this  case^  the 
estate  was  ancestral  and  the  family  undivided,  and  the  decision 
shows  thikti  the  impartihility  of   the  estate  only  inierfeiea  with 
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ftbe  ordinary  kw  so  far  as  to  make  it  pass  to  the  chief  of  the 
male  heirs. 

la  Naragunty  Lutchmee  Davamah  va^  Yeogama  Naidoo,  9 
Moore's  I.  A.,  66^*  the  estate  ^hich  was  the  subject  of  the  suit  was 
a  poUiarny  a  tenure  known  in  Madras.  It  was  an  ancestral  estate  of 
the  nature  of  a  Rajj  not  subject  to  partition,  and  could  be  held  by 
only  one  member  of  the  family  who  was  styled  the  polligar^  and 
it  was  held  that,  being  ancestral  estate,  the  succession  vested  in  the 
nearest  undivided  male  cousin  of  the  polligar  last  seised,  who  died 
without  male  issue,  in  preference  to  his  widcrw.  It  appears  in  the 
judgment^  page  86,  that  this  was  the  opinion  of  the  Pundits  who 
were  consulted  by  the  Sudder  Court,  and  that  it  was  adopted  by 
the  Court  and  no  objection  was  urged  to  it  on  the  appeal,  the  ground 
taken  being  that  it  was  not  an  ancestral  estate  nor  were  the  partiefi 
in  their  suit  members  of  an  undivided  Hindu  family.  The  answer 
of  the  Pundits^  page  74^  shows  that  the  ground  of  their  opinion 
was  that  all  the  members  of  an  undivided  family  have  a  joint  right 
in  the  ancestral  property,  although  only  one  of  them  being  capablci 
continues  in  possession  thereof,  Mr.  Justice  Markby  referred  to  the 
Bajah  of  Shivagunga's  case,  9  Moore's  I.  A.,  539f  as  an  instancy 
of  a  woman  succeeding  to  a  Raj,  and  near  the  end  of  his  judgment^ 
said  that  between  impaitibility,  and  the  exclusion  of  females,  there 
is  no  connection  whatever.  That  need  not  be  disputed.  It  is  nof 
upon  the  impartibility  of  the  estate,  but  upon  the  family  being  un- 
divided and  the  law  of  succession  to  ancestral  undivided  property 
that  the  exclusion  of  females  rests.  This  appears  clearly  in  the 
Shivagunga  and  subsequent  cases. 

The  zemindaree  of  Shivagunga  was  created  in  1730  by  the, 
Nubab  of  the  Carnatic  and  by  a  proclamation  of  Xiord  Clive,  dated 
the  6th  of  July  1801,  the  Government  transferred  the  zemindaree, 
which  it  appeared  was  treated  as  an  escheat  for  want  of  lineal  heirs, 
to  Qonery  V^llabha  Taver,  who  was  collaterally  descended  from  the. 
progenitors  of  the  first  zemindar.  But  the  law  applicable  to  it  is 
stated  in  the  judgment  at  page  589,  where  it  is  said  that  if  the 
zemindar,  at  the  time  of  his  death  and  his  nephews,  were  members, 
of  an  undivided  Hindii  family,  and  the  zemindaree,  though    im- 
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partible,  was  part  of  the  common  family  property,    one    of  the 
nephews  was  entitled  to  succeed  to  it  on  the  death  of  his  uncle.^ 

Another  authority  for  the  exclusion  of  females,  where  the  pro- 
perty is  ancestral  and  the  family  undivided^  is  in  the  judgment  of 
the  Privy  Council  in  Jowala  Buksh  vs.  Dharum  Singh,  10  Moore's 
I.  A.,  524,  where  it  is  said  that  Lall  Singh,  a  nephew,  whose  legiti- 
macy was  disputed,  if  the  legitimate  male  heir  of  the  great  ancestor 
would  have  taken  the  Raj  on  the  death  of  his  uncle  to  the  exclu- 
sion of  the  widow,  the  property  being  assumed  to  be  ancestral  and 
the  family  undivided  ;  that  in  the  case  of  Katama  Natchier  vs.  The 
Bajah  of  Shivagunga,  it  was  admitted  that  this  would  have  been 
the  course  of  descent  according  to  the  Mitdkahari  if  the  property 
had  been  ancestral ;  and  that  the  reason  of  that  decision  was  that 
the  Shivagunga  Raj  was  the  separate  acquisition  of  the  deceased. 
And  in  the  judgment  of  the  Privy  Council  in  a  later  case,  13  Moore's 
I.  A.,  140,  it  is  again  said  that  in  the  Shivagunga  case  the  im- 
partible zemindary  was  shown  conclusively  to  have  been  the  separate 
acquisition  of  the  person  whose  succession  was  the  subject  of  dis- 
pute, and  the  ruling  of  the  Court  was,  that  in  that  case  the  zemin- 
dary should  follow  the  course  of  succession  as  to  separate  property, 
although  the  family  was  undivided,  but  that  if  that  zemindary  had 
been  shown  to  have  been  an  ancestral  zemindary,  the  judgment  of 
the  Board  would,  no  doubt,  have  been  the  other  way. 

In  a  later  case,  we  find  their  Lordships  adhering  to  the  law  laid 
down  in  the  earlier  cases.  In  the  judgment  in  Sree  Rajah  Yanmala 
Yenkayamah  vs.  Sree  Rajah  Yanmula  Boochi  Yenkondora  delivered 
on  the  2nd  of  February  1870,'f'  the  strength  of  the  argument  of 
the  learned  Counsel  for  the  appellant  has  been  directed  to  show, 
that  this  case  should  be  governed  by  that  in  the  9th  volume  of 
Moore's  Indian  Appeals,  which  is  generally  known  as  the  Shiva- 
gunga case.  They  have  gone  so  far  as  to  argue  that  the  estate  in 
question  in  this  ease,  being  impartible,  must  from  its  very  nature 
be  taken  to  be  separate  estate,  and  consequently  that,  according  to 
the  decision  in  the  Shivagunga  case,  the  euccession  to  it  is  deter- 
minable by  the  law   which   regulates  the  succession  to  a  separate 
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estate  whether  the  family  be  divided  or  undivided.  The  authority 
invoked,  however,  aflFords  no  grouad  for  this  argument  The  decision 
in  the  Shivaguuga  oase  will  be  foynd  to  proceed  solely  and  express- 
ly on  the  finding  of  the  Court  that  the  zemindary  in  question  was 
proved  to  be  the  self-acquired  and  separate  property  of  **  Gonety 
Vallabha  Taver/^  And,  after  quoting  from  the  judgment,  they  say, 
— "  It  is  therefore  clear,  that  the  mere  impartibility  of  the  estate 
is  not  sufficient  to  make  the  succession  to  it  follow  the  course  of 
succession  of  separate  estate. 

This  judgment  is  closely  applicable  to  the  present  case.  There 
is  here  an  ancestral  impartible  estate  and  an  undivided  family ;  for 
there  is  no  proof  that  the  family  of  Tej  Singh  had  become  divided, 
and  no  isdue  was  raised  as  to  that.  If  there  had  be^n  no  evidence 
of  custom  in  the  case,  we  should  have  held.  Upon  the  authority  of 
the  decisions  we  have  referred  to,  that  the  plaintiff  is  entitled  to 
succeed  to  the  estate* 

The  evidence,  oral  and  documentary,  is  fully  stated  in  the  judg- 
ment in  the  division  Court,  and  it  is  not  necessary  to  re-state  it 
It  shows  that  on  the  only  occasion  since  the  grant  of  the  estate  to 
Tej  Singh  when  a  female  txiight  have  inherited,  she  was  excluded. 
It  is  true  that  in  both  cases  a  brother  succeeded  in  preference  to 
the  widow  of  the  deceased;  but  this  could  only  be  justified  by  the 
family  being  an  undivided  one ;  and  the  undivided  family  was  not 
that  of  Sidh-nath  Siagh,  the  father  of  the  brothers,  but  of  Tej  Singh, 
of  which  family  the  plaintiff  is  a  member.    The  judgment  of  Mr. 
Justice  Markby  for  the  defendant  appears  to  be  founded  on  the 
assumption  that  the  succession  was  governed  generally  by  the  rule 
of  inheritance  of  separate  property  according  to  the  Mitiksbar6, 
treating  separate  as  if  it  were  self-acquired,  and  this  is  supported  by 
the  judginent  in  the  Tipperah  case ;  but  all  the  other  authorities* 
appear  to  show  that  this  is  not  correct.    Where  the  property  is 
ancestral  and  the  family  undivided,  a  custom  modifying  the  law, 
must  be  a  custom  to  admit  females,  not  a  custom  to  exclude  them. 
In  our  opinion  thelplaiotiff  is  entitled  to  succeed  to  the  estate. 

Nothing  is  said  in  the  judgment  in  the  division  Court  about  the 
Khurkhai  property,  and  the  judgment  of  the  Lower  Court  as  to 
that  ^as  confirmed,  apparently,  without  any  difference  of  opinion 
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between  the  leat-ned  Judges.    It  has  not  been  aigaed  before' as 
that  this  part  of  the  decree  is  erroneous. 

We  think  the  appeal  should  be  dismissed  with  costs.  Tbe 
decree  of  the  Lower  Court  will  thus  be  allowed  to  stand.* — S.  W.  B. 
Vol.  XVII,  pp.  316,  and  831—336. 


Privt  Council.— 2%«  lUh  of  Novmher  1873. 

Thakur   Durbyao  Singh,   Plaintiff, 

versus 

Thakub  Duri  Singh,  Defendant, 

[On  Appeal  fromtlie  Court  of  the  Financial  Gommisdoner 

of  Oudk] 

A  cufiiom  of  impartibility  must  be  strictly  proved  in  order  ttf  oontrol  the  opantioB  of 
the  ordinary  Hind6  Law  of  Sttoceaeion.  The  fact  that  an  estate  has  not  been  pazth 
tioned  for  six  or  seven  generations  does  not  deprive  the  members  oC  the  family  to 
which  it  jointly  belongs  of  their  right  to  partition.  , 

The  appellant  sued  his  elder  brother^  the  respondent,  in  the 
Kevenue  Courts  of  Khyeabad  for  a  partition  of  their  Ancestral  estate 
of  Bonneamow.  In  three  judgments,  viz.,  of  the  Assistant  Settle- 
ment  Officer,  of  the  Commissioner  of  Khyeabad^  and,  in  special  ap- 
peal, of  the  Financial  Coilnmissioner  of  Oudh,  the  appellant  was 
held  entitled  to  a  partition  as  a  member  of  a  joint  Hindd  family. 
On  the  27th  of  August  1868,  the  Financial  Commissioner,  in  review 
of  his  own  judgment,  reversed  those  three  judgments,  and  held  that 
the  appellant  was  only  entitled  to  receive  suitable  maintenanoe 
from  the  respondent. 

By  the  facts  as  admitted,  or  as  found  in  the  first  two  Courts,  it 
appeared  that  the  talook  in  question  had  belonged  for  several  genera- 
tibns  to  the  family  of  the  appellant  and  respondent.  It  had  not 
been  divided  for  six  or  seven  generations,  and  the  respondent  pleaded 
a  family  custom  against  partition,  which,  however,  he  failed  to  es- 
tablisb  by  evidence. 


*  From  tlufl  decfaion  an  appeal  was  preferred  to  the  Privy  Council*  feut  jmbAj*' 
liUf  the  appellant,  Moha-ranee  Heera-nauth  Coonwur  haviog  died,  the  appeal  wai  owr 
mined  by  that  Tribimal  for  want  of  prosecution. 
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la  the  jadgment  passed  in  review,  the  Finaneial  Commissioner 
relied  upon  a  case  in  which  his  predecessor  Mr,  Davies  had  decided 
that  an  unbroken  prescription  of  six  or  seven  generations  is  sufficient 
warrant  for  maintaining  the  family  usage  under  which  a  talook  had 
always  descended  to  a  nigh  heir. 

The  appellant  then  appealed  to  her  Majesty  in  CounciL 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  J.  W.  ColvUe. — Their  Lordships  are  of  opinion  that  this 
appeal  must  be  allowed.  That  the  family  was  joint  and  undivided 
was  indisputable ;  and  it,  therefore,  lay  on  the  respondent,  if  he 
could  dispUce  the  operation  of  the  ordinary  Hindti  law,  to  do  so  by 
clear  proof  of  some  family  or  other  custom  which  varied  the  law.  Both 
the  lower  Courts  have  found  that  no  such  custom  was  established ; 
bat  thaty  on  the  contrary^  there  was  evidence,  satisfactory  to  them, 
that  the  estate,  though  engaged  for  in  the  name  of  one  brother,  was, 
in  point  of  fact^  held  and  enjoyed  by  the  two  brothers  as  co-sharers. 
There  was  also  evidence  that  although  there  had  been  no  partition 
of  this  estate  for  six  or  seven  generations,  the  property  of  the  family 
had  in  former  times  been  the  subject  of  partition. 

It  appears  to  their  Lordships  that. the  decision  of  Mr.  Davies 
has  not  the  effect  which  the  Financial  Commissioner,  Colonel  Bar- 
row, attributes  to  it ;  and  that  it  is  not  an  authority  which  governs 
the  present  case.  In  the  case  before  Mr.  Davies,  the  lower  Courts 
had  found  that  during  six  or  seven  generations  the  estate,  then  in 
question,  not  only  had  remained  undivided  in  fact,  but  had  descended 
as  an  impartible  estate  to  a  single  heir.  That  being  so,  Mr.  Davies 
appears  to  have  ruled  that  this  proof  was  sufficient  to  raise  a  pre- 
sumption of  an  unbroken  family  custom,  which  could  not  be  re- 
butted by  some  evidence  that  had  been  tendered  to  show  earlier 
partitions  in  the  family,  where  by  a  larger  estate  had  been  broken  up 
into  several  smaller  portions,  one  of  which  was  the  estate  in  dis- 
pute. In  the  present  case  there  was  no  evidence  of  enjoyment  by  a 
single  member  of  the  family  during  six  or  seven  generations ;  all 
that  was  found  was  that  during  that  period  the  estate  had  never 
been  divided.  That  fact  alone  cannot  control  the  operation  of  the 
ordinary  rule  of  Hindii  law,  or  deprive  the  parties,  if  members  of 
a  joint  and  '  undivided  family,  of  the  right  to  demand  a  partition 
when  they  are  so  minded. 
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Their  Iiordships  will  therefore  humbly  adviae  Her  Majosty  to 
allow  this  appeal  to  reverse  the  decision  of  the  Fioaixcial  OooIhuap 
sioner,  and  to  affirm  the  decrees  of  the  lower  Courts. 

Bengal  Law  Reports,  Vol.  XIII,  p.  165, 

In  a  suit  against  the  son  of  the  late  Rajah  of  Tipperah  for 
the  succession  to  the  Tipperah  zamindari,  there  being  proof  that 
by  the  usage  of  the  family,  the  person  appointed  Jobr*aj  is  sucoessor 
to  the  zamindari,  in  preferance  to  the  next  of  kin,  sueh  usiige  was 
upheld  by  the  Court  and  Judgment  given  accordingly. — Ramganga 
Deo  V.  Doorga  Mones  Jobraj,—Seh  S.  D»  A.  Rep.  VoL  I,  p.  270, 
(New  Ed.  p).    I  Mori.  333. 

By  the  special  usage  of  the  Principal  Zamindari  in  the  distiici  of 
Tipperah,  the  person  appointed  Jobraj  takes  the  inheritance,  in 
preference  to  the  next  of  kin,  and  the  person  appoint^  Burrah 
Thakoov  is  considered  next  to  him  in  sueoession,  and  takes  ihe 
inheritance  in  his  default,  as  well  as  on  his  death,  provide  Ihe 
Jfobraj  after  becoming  Rajah  has  not  nominated  anotiier  persen 
to  be  his  Jobraj.— Urjun  Mcmih  Tkakoor  and  others  v.  Ram  Qhtnga 
ZVo.— Sel.  S.  D.  A.  Rep.  Vol.  II,  p.  189  (New  Ed.  p). 

According  to  the  custom  prevalent  in  certain  mountainoos 
estates  of  Tipperah,  the  ordinary  rules  of  inheritance  do  not  prevail 
and  the  individual  of  the  family  designated  Jobraj^  and  failing 
him  the  individual  called  Burro,  Thakoor  succeeds  to  the  estate  and 
title  of  Rajah. — Rane^  Soomitra  v.  Ramgunga  jifan^— SeL  D.  A. 
Rep.  VoL  III,  p.  40  (New  Ed.  p.  54)» 

According  to  the  Hind6  law  a  Rajah  has  fall  power  to  nomi- 
nate a  Jobraj  or  heir  apparent,  and  a  whole  or  uterine  brother  has 
a  better  title  than  a  half  brother .^£eer  Chunder  Joobrej  v.  Vml 
Kissen  Thakoor.--^.  W.  R.  Vol.  I,  p.  177. 

In  a  suit  for  succession  to  a  Raj,  the  right  to  which  was  founded 
on  family  custom  governing  the  succession,  the  plaintiff  stated  that 
he  was  the  eldest  living  member  of  the  class  out  of  which  the  suc- 
cessor could  alone  be  appointed,  and  that  the  predecessor  of  the  lart 
had  promised  to  appoint  him  the  plaintiff  The  defendant  ooa- 
tended  that  the  choice  of  the  Rifah  within  a  certain  classy  witiua 


Digitized  by  VjOOQ  IC 


Chaf.  m  1  CUSTOM  OR  USAGE.  fi7S 

which  he  was  included^  was  absolutely  frOd  aad  could  not  be  con- 
trolled by  the  wishes  of  a  former  Bajab. 

Held  that  where  there  was  evidence  of  a  power  of  selectiooy  the 
actaal  observance  of  s^io^iority  even  in  a  considerable  series  of  succes- 
sions could  not  of  itself  defeat  a  custom  which .  es.tablished  the 
right  of  free  choice,  and  that  even  if  the  instances  had  been  uniform 
and  without  exception^  that  alone  would  hot  be  sufficient  to  support 
the  piaintifPs  case. 

Where  the  custom  required  the  union  of  two  things  to  consti- 
tute the  legal  heir,  m.,  seniority  in  age  and  nearness  of  kin,  a 
claimant  who  has  but  one  of  these  qualifications  (seniority)  cannot 
be  entitled  to  suoceed  by  the  fiamily  custom* 

Held  that  the  general  rule  of  Hind6  law,  which  gives  a  pre- 
fevence  as  beir  to  the  whole  blood  orer  the  half  blood  extends  also 
to  a  Baj^  in  the  absence  of  evidence  showing  that  the  family  custom 
by  which  the  succession  to  the  rajdom  is  governed  supersedes  the 
General  Law.  Where  a  custom  is  proved  to  exist  it  supersedes  the 
General  Law^  but  the  General  Law  still  regulates  all  beyond  the  cus^- 
iom.^Neel  KrUto  Deb  Burmana  v.  Beer  Chunder  Thakoor  an4 
ethers.— Privy  Council,  the  15th  of  March  1869.— 8.  W.  R.  Vol  XII, 

P.  Cp.  2L    Fwfc  B.  L.  R.  Vol  in,  P.  a  p.  13. 

\  ... 

By  the  general  Hindii  law  where  a  subject  of  inheritance 
is  from  its  nature  indivisible,  and  can  therefore  descend  to  one  only 
of  several  sons,  the  succession  as  between  sons  by  dififerent  wives 
(other  than  the  first  wife)  of  equal  caste,  is  to  be  determined  by  the 
priority  of  birth  of  the  sons,  and  not  by  the  priority  of  marriage  of 
their  respective  mothers ;  and  therefore  with  respect  to  the  succes- 
sion to  an  impartible  zamindaree  in  the  district  of  Tinnevelly  in  the 
presidency  of  Madras,  the  son  of  the  third  wife  is,  in  the  absence 
of  ptoof  of  any  special  custouhs  or  ftimily  usage  to  the  country,  to  be 
.preferred  as  heir  to  a  subsequently  born  eon  of  the  second  wife.*i^ 

A  special  usage  modifying  the  ordinary  law  of  succession  must 

'  be  aifoient  and  invariable,  and  must  be  established  to  be  so  by  clear 

and  unambiguous  evidence.*— JRamtt  Lakehmi  Ammal  v.  Sivanan- 

iha  Permnal   Seihurayer.—Vtivj  Council.     B.  L.  R.  Vol.  XII, 

pp.  890—406. 

*  See  Partition. 


Digitized  by  LjOOQ  IC 


574 


PRECEDENTS  OF  [  Book  n. 


The  mere  impattibility  of  an  estate  is  not  sufficient  f  to  make 
the  succession  to  it  follow  the  course.!  of  succession  of  separate 
estate.  Shiva  Gunga  Case  explained*  the  8ree  Rajah  Tanunndm 
VenhujaTnah  v.  Sree  Rajah  Yanwmalu  Boochi  Ffentedra.— S.  W- 
R.  VoL  XIII,  P.  C.  p.  21, 

There  is  no  difference  between  the  position  of  a  Bajah  holding 
an  impartible  Raj  and  that  of  an  ordinary  zemindar,  in  respect  of 
his  power  to  relinquish  the  property  in  favor  pf  his  next  legjal  heir. 
Such  a  relinquishment  is  not  forbidden  by  the  Hind6  law. 

Where  the  effect  of  such  a*  relinquishment  is  to  give  the  pro- 
perty entirely  to  the  hands  of  his  son,  he  can,  during  his  fathier's 
life-time,  question  and  challenge  any  acts  done,  and  any  acU  that 
are  alleged  to  have  been  done,  by  his  father,  and  which  are  denied 
by  the  father.— Ducfcmee  Narain  Singh  v.  T.  M.  Oihon  and  othera. 
— S.  W.  R  Vol.  XIV,  p.  197. 

Held  thfeit  a  Ghatwali  Mahall  in  zillah  Beerbhoom,  with  refer- 
ence to  the  usual  practice  and  the  meaning  and  intent  of  the  term 
Ohalwalf  is  not  divisible,  on  the  death  of  a  Ohatwal,  among  his  heirs, 
but  should  devolve  entire  on  the  eldest  son,  or  the  next  Ohadwal. — 
Ear  Lai  Singh  v.  Jorawin  Sinjf/L— SeL'S.  D.'A.  R.  Vol.  VI, 
page  169.    (New  M  p.  204) 


MusdAHAT  Teetoo  Eoonwubes,  (Defendant,)  At>peUant, 

vereius . 
SuBWAN  SniGH,  (Plaintiff,)  Respondent. 

Judgment. 

The  court  observe  that  there  is  no  doubt  that  the  Principal  Sad- 
der Ameen  has  decided  correctly,  as  it  is  well  known  that  the  estab- 
lished custom  of  the  QhatwaJXa,  as  of  Hindd  families  in  general  is 
that  the  right  of  succession  is  in  the  eldest  son  and  his  descendantB 
and  representatives,  and  the  pleader  of  appellant  has  not  been  able 
to  show  any  speciality  in  this  case  to  the  contrary ;  there  is  therefore 
no  necessity  to  enquire  into  the  fact  of  Luchmun  Singes  possessian 


*  See  AnU  pp.  244,  448 ;  and  Partition. 
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after  bis  father's  death,  such  possessioQ  not  having  been  of  such  dur- 
ation as  could  in  itself  create  any  prescriptive  title  for  bis  descen- 
dantsy  the  defendant  in  this  suit  Bhola  Sing  the  grandfather  having 
died  in  1830  Fuslee. 

This  appeal  is  dismissed  with  cost&  Sudder  decision  25th  Au- 
gust 1853,  page  765. 

Agreeably  to  the  family  usage,  the  succession  by  primogeniture 
to  an  estate  in  Chota  Nagpore  (under  the  Agent  to  the  Qovemor 
General  at  the  Hazari  Bagh )  was  upheld  against  a  claim  for 
division  of  the  ancestral  estate. — jThakoorai  CktUter  Dhari  Singh, 
V.  ThaJcoorai  Tiluck  DhaH  Singh.Sel  8.  D,  A,  R.  Vol.  VI, 
page  260.    (New  Ed.  p.  325). 

By  the  usage  of  the  zemindars  of  Fachete  the  eldest  son  was 
held  (entitled  to  succeed  to  the  Raj,  the  other  sons  as  well  as  the 
minor  branches  of  the  family  being  only  entitled  to  maintenance. 
Mokarajah  Ourur  Narain  Deo  v.  Anu/nd  Lai  5i^/L— SeU  S.  D. 
A.  Bep.  Vol  VI,  p.  282.    (New  Ed.  p.  354). 

In  the  case  of  an  estate  in  Manbhooro,  in  the  jurisdiction  of 
the  Qovernor-Uenerai's  Agent  at  Hazari  Bagh,  it  was  held  according 
to  the  usage  of  the  family  that  the  succession  vested  in  the 
eldest  son  of  deceased  Rajah  born  of  any  of  his  wives,  in  prefer- 
ence to  the  eldest  son  of  his  paat  or  first  Rani.^1^ — Rajah  •  Raghofh 
nath  Sinigh  v.  Bajak  Hurrihur  Singk^QeL  S.  D.  A.  R.  Vol  VII, 
p.  126.    (New  Ed.  146). 

Where  in  a  disputed  claim  for  a  zemindari  in  jungle  m'ehauls, 
it  appeared  on  the  evidence  that  it  was  an  estate  that,  by  the  family 
custom,  had  always  been  heU  by  the  chief  male  heir,  the  remaining 
heirs  receiving  only  food  and  raiment,  and  that  it  never  had  been  taken 
by  a  female,  it  was  held  that  the  brother  of  the  deceased  childless 
Rajah  should  take  his  estate  to  the  exclusion  of  his .  widows. — The 
widows  of  Rajah  Zorawor  Singh  v.  Koonwur  Perthee  Singh.-^SeL 
a.  D.  A.  R.  Vol.  IV,  p.  67-    (New  Ed.  p.  72). 

In  a  suit  for  succession  to  a  moiety  of  the  estate  of  the  Raja 
of  Tirhut,  the  claim  was  dismissed  on  the  ground  that  the  sucoes- 


•  See  Pwtition. 
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flioti  devolved  upon  the  defendant,  in  virtue  of  a  deed  exacnUA  in 
his  faTor  by  the  late  iocumbeAtb  soch  succession  being  in  oonibroiily 
with  the  long  established  usage  of  the  hmily  in  which  the  title  and 
estate  had  uniformly  devolved  entire  for  many  generationfl.-*-lfaia- 
r»f  Kunwar  Basudkv  Singh  v.  Maha-rtxja  Rudra  Si^ngh  Btihaidur. 
S.  D,  A.  E.  Vol  VII,  p.  228.    (New  Ed.  p.  271). 

'  It  ia  no  bar  to  the  division  amongst  heirs  of  an  estate^  the  pro- 
perty of  a  Hind^  family,  that  it  previously  belonged  to  another 
family,  in  which'  the  custom  had  obtained  that  the  whole  estate 
should  pass  to  the  eldest  son.'^Oopalrdas  Sindk  Mom  DaUa  Maha- 
patra  v.  NaroUam  SindJi  and  others. — S.  D.  A.  R;  VoL  VI,  p,  195. 

Where  a  party  sued  to  recover  the  Ro^  ef  one  of  the  tributary 
mahalls  of  Cuttaok,  as  the  son  and  heir  ef  the  late  possessor,  his 
claim  was  dismissed  on  the  ground  that  his  mother  being  a  kept 
mistress  and  never  having  resided  in  the  itatUill  SaruC,  he  was  not* 
entitled  to  succeed,  according  to  the  local  and  faqiity  u|Utge«*— £i|^ 
Jenardun  Ummar  Singh  Maliendar  v.  Ohhoy  Singh. — Sel.  S.  D. 
A,  R.  Vol.  VI,  p.  4i    (New  Ed.  p.  49). 

The  plaintiff  sued  to  obtain  possession  of  the ,  Rc^  of  an^  of 
the  tributary  mdhaZk  in  C^ttack  as  heir  to  the  late  Rajah,  by  % 
slave  girl,  held  that  he  could  not,  aa  such^  sueoeed  to  the  A^ 
accordbg  to  tbe.  lestablidbed  x^keo.-^BiMtiuddBr  BhM/rk/Hr  V4 
Rajah  Juggemath  Sree  Chundun  MohapaUiiT,'^^^.  &  D.  At  S, 
Vol.  VI,  p.  296.    (New  Ed.  p.  372).  .  . 

According  to  the  Hindft  law  current  in  Benares,'  a  ohil(tlea» 
widow  is  not  entitled  to  succeed  to  ber*lafe  husband's  estate,  whkh' 
devolved  entire  and  withottt  partition  on-  him  from  his  aneeetors,  tor 
the  exclusion  of  his  brothers.**^  Rajah  Shumtkere  MuU  v«  Rmu0 
Delraj  Z^tmww.— Sel.  8,  D.  A  Rep.  Vol.  II,  p.  Ifl9i  (New  Ed« 
page  M6). 


*  ThA  pMi^tff  Vi/ava9thd  upon  wbich  the  abpye  dsxataoxK  wa^  ipjvad  in  aa  foOMn  >- 
''The  Raj  and  zenUndary  havmg  descended  entire  and  Mti^oat  paftCtioa  to  fiakh 
Ajaet  Moll  from  hU  iviaeaton^  IMa  yh^wrr  oaii..iwui4bm  m  rtrht  tn  jrannmifm  ff  ft 
during  her  life-time,  becauae  according  to  the  SkasUn  corrent  in  Goraokport,  a  widow 
is  ovdj  entitled  to  the  portion  of  the  anoestrat  eststo,  yrbidi  on  s  partition  naj  ha?a 
fallen  to  her  husband.  *> 
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Where  by  the  usage  of  the  country  and  family  of  the  parties 
4aiming  certain  prerogatives  and  property,  it  was  customary  that 
such  should  vest  in  the  senior  male  of  a  particular  branch  of  the 
family,  it  was  held  that  a  testamentary  disposition  in  favor  of  any 
other  member  was  void  and  of  no  effect. — Moloshery  KowUagom 
Rcma  Vurma  Rajah  v.  Mooiherakal  RowHagom  Rana  Vwrma 
Rajah.  Case  5  of  1825.— Mad.  Decis.  Vol.  I,  p.  509.  (Mori.  Dig. 
Vol.  I,  page  SSI.) 

By  the  tenure  of  Ohatwally,  the  lands  are  held  under  a  grant 
from  the  ruling  power»  by  the  peformance  of  the  defined  duty  of 
the  OhcUwal  guarding  the  Oboiie  or  passes* 

Upon  the  death  of  the  Ghatwal  last  seized,  the  lands  descend  en- 
tire to  a  male  heir,  as  Ohatwal. — Rajah  lAlanund  Singh,  Appellant, 
v»  The  Oovemment  of  Bengal,  Respondent. — Moore's  India  Appeals 
Vol.  VI,  p.  101. 

Where  it  appeared  on  evidence  that  the  estate  of  a  Hind6 
deceased  had  not  invariably  devolved  entire  on  the  chief  heirs,  but 
bad  been  taken  by  the  most  competent,  and  had  been  occasionally 
held  by  several  heirs  conjointly,  the  Court  considered  it  to  be  divi- 
sible among  the  heirs  according  to  the  Hindii  law  of  inheritance, 
and  decreed  partition  of  the  estate  in  opposition  to  the  claim  of 
one  heir  to  hold  the  same  as  an  individual  estate. — Baboo  Oirwur" 
dharee  Singh  v.  Koldhul  Singh  and  others. — SeL  S.  D.  A.  K 
Vol.  IV,  p.  9.    (New  Ed.  p.  12.) 

This  decision  was  confirmed  on  appeal  by  the  Judicial  Committee 
of  the  Privy  Council. — Vide  Moore's  India  Appeals  Vol.  II,  page  344. 

Where  a  nephew  of  a  deceased  Hindii  claimed  a  moiety  of  his 
uncle's  estate  from  his  cousin,  who  had  possessed  himself  of  the 
whole  property,  he  was  non*suited,  it  being  proved  that  the  estate 
had  always  devolved  on  the  eldest  son  or  the  nearest  heirs  of  the 
deceased  proprietor,  his  other  heirs  being  only  entitled  to  food 
and  raiment  from  the  estate. — Mt  Moha-ranee  and  another  v.  Benee 
Persaud  Rae.—Sel.  S.  D.  A.  B.  Vol.  IV,  p.  62.    iNew  Ed.  p.  79.) 

Evidence  of  the  acts  of  a  single  family  repugnant  or  antago-  ' 
nistie   to  the  general  law  will  not  establish  a  valid  custom  or  usage 
Tei.  II.  •  78 
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enforcible  in  a  Court  of  Justice. — Madltav-rao  Raghavendra,  Ap- 
pellant— Bdl-krishna  Raghavendra  et.  al.  Bespoodenta. — Bom. 
H.  C.  R.  Vol.  IV,  p.  113. 

Where  a  custom,  according  to  which  the  Rajahs  of  Beerbhoom 
had  granted  a  right  to  a  share  of  property,  described  as  "  Bkdbai 
Mehala"  appeared  to  have  been  always  recognised  by  the  Courts, 
it  was  maintained  notwithstanding  that  it  is  in  contravention  of 
the  ordinary  Hindti  law. — Nil  Madhab  Gosaamee  v.  Chunder  Moo- 
khee  Goaaamee.S.  W.  R.  Vol.  XXII,  p.  397. 

By  the  custom  of  a  Hind4  family,  no  distinction  was  made 
between  the  issue  of  a  Sugyi  marriage  and  a  Lyahi  marriage. 
Held  that  the  issue  of  the  son  of  a  Sugyi  wife  first  married  was 
entitled  to  inherit  the  property  of  the  grandfather,  in  priority 
to  the  issue  of  the  son  of  a  subsequent  Lyahi  wife. — Radaik 
Ohasiran  v.  Bvdaik  Pershad  Singh, — Marshall's  Reports^,  p.  614. 

Among  the  Jumboo  Brahmins,  if  a  man  die  leaving  a 
daughter  and  no  male  issue,  the  daughter  and  her  daughter  would 
inherit  the  property  even  where  undivided,  and  not  cousins  or  colla- 
teral relations,  who  could  only  succeed  on  failure  of  all  other  heiis ; 
as  it  is  the  custom  of  the  caste  for  women  to  succeed,  whether  the 
family  be  divided  or  undivided. — Dessaeea  Hwree  Shunkiur  and 
Roop  Shunkur  v.  Man-koomir  and  Amba. — Sel.  Rep.  122.  (Mori. 
Dig.  Vol.  I,  p.  334.) 

Where,  by  the  established  usage  of  any  country  or  province, 
the  right  of  succession  may  be  preserved  to  illegitimate  children  as 
well  as  to  those  born  in  wedlock  or  adopted,  such  usage  is  to  be 
adhered  to. 

It  appearing  that  by  the  custom  of  Nagur  Brahmins  in  Benares, 
illegitimate  sons  cannot  inherit,  judgment  passed  against  the 
claimant,  the  illegitimate  son  of  a  Nagur  Brahmin,  suing  for  his 
father's  estate.— Sel.  S.  D.  A.  R.  Vol.  I,  p.  28.     (New  Ed.  p.  37). 

The  plaintiff  claims  a  moiety  of  the  Jelamuta  Zemindarte 
under  the  ordinary  rules  of  the  Hindfi  law  of  inheritance.  The 
defendant  pleads  a  family  custom  under  which  the  landed  property 
invariably  descended  to  the  eldest  son,  or,  on  failure  of  issue,  to  the 
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next  male  heirs  in  exctosion  of  all  other  heirs.  As  the  defendant 
is  unable  to  establish  the  existence  of  the  alleged  family  custom^ 
the  decision  of  the  lower  court  was  reversed,  and  a  decree  given  for 
the  (plaintiff)  appellant.  Whenever  a  plea  of  family  custom  is  set 
off  against  the  ordinary  law  of  inheritance,  it  is  necessary  that  usage 
be  ancient  and  invariable,  and  be  established  by  clear  and  positive 
proof. — Rajah  Kunwar-naraen  Jloy,  (  Plaintiff, )  Appellant  v. 
Dharani'dhur  Roy  gtmrdian  for  the  minor  sons  of  Krishnender- 
naraen  Roy,  (Defendant,)  Respondent. — S.  D.  A.  Decis.  for 
1858,  p.  1132. 

In  the  case  of  Sumrun  Singh  and  others  v.  Khedun  Singh 
and  HuT'lal  Singh,  the  respondents  pleaded  the  peculiar  usage  of 
their  family,  which,  they  averred,  was  sufficient  to  regulate  the  mode 
of  succession  :  and  they  adduced  two  instances,  in  which  the  dis* 
tribution  had  been  made  by  the  number  of  wives  without  any  re- 
ference to  the  number  of  sons  that  they  had  borne  respectively. 
The  proceedings  in  this  case  were  delivered  to  the  pandits  for  an 
exposition  of  the  Hindti  law,  and  from  their  written  opinion,  it 
appeared  that  to  legalize  any  deviation  from  the  strict  letter  of  the 
law,  it  was  necessary  that  the  usage  should  have  been  prevalent 
during  a  long  succession  of  ancestors  in  the  family,  when  it  be- 
comes known  by  the  name  of  kuldchdr.  In  support  of  these 
opinions  the  following  texts  of  Vrihaspati  and  KatyAyana  were 
cited: — *' Where  there  are  an  equal  number  of  eons  borne  of  two 
or  more  different  wives,  equal  in  degree,  the  distribution  is  to  bo 
regulated  according  to  the  mothers ;  but  where  the  number  of  the 
sons  (by  different  wives)  is  unequal,  the  distribution  is  to  be  regulat- 
ed by  the  number  of  sons."  '*  Where  a  usage  is  hereditarily  and 
scrupulously  adhered  to,  it  acquires  the  appellation  of  dtity;  and 
must  be  adhered  to.'*  On  receiving  the  above  exposition  of  the  law, 
the  first  and  second  Judges  of  the  Sudder  Dewanny  Adawlut,  who 
tried  the  appeal,  being  clearly  of  opinion  that  the  plaintiffs  had  not 
proved  such  a  usage  as  is  required  to  justify  a  deviation  from  the 
Hindii  law  of  inheritance,  awarded  them  a  two-anna  share  of  the 
Zemindaree  (in  conformity  with  the  Hindfi  law.) — Sel  S.  D.  A.  Rep. 
Vol.  II,  pp.  116, 117.     (New  Ed.  p.  147.) 

A  claim  to  an  estate  on  the  plea  of  family  usage  whereby  a 
brother  succeeds  a  brother  to  the  .prejudice   of  surviving  sons  dis- 
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allowedj  on  proof  that  ftueh  was  not  the  family  usage,  but  only  in 
one  instance  tbe  brother  bad  seized  on  and  maintained  bis  title  by 
violence.-^Pratdb-dev  ▼.  Sarh-dev  Rdt/kat.-^^.  D.  A.  Bep. 
YoLII.p.  249.    (New  Ed.  p.  321.) 
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ON    KMIGRATION. 


Calcutta,  &  D.  A.~!Z%e  2Ssid  of  Jum,  1801. 

Baj  Ohunbsb  Narakn  ChowohbTi  Appellant, 

versus 

GocTTJL  Chakd  OoHi  Respondent. 

Suit  for  the  lioidad  estate  of  a  deceased  Hindd,  ritaated  in  Bengal,  by  the  ton  of  hie 
lister,  against  the  son  of  his  paternal  ande.  By  the  law  of  Bengal  the  plaintiff 
would  be  heir :  by  the  law  of  Mithila,  the  defendant  As  the  estate  was  situated 
in  Bengal,  and  the  family,  originally  from  Mithila^  had  resided  for  generationfl 
in  Bengal;  had  intermarried  with  Bengal  women ;  and  had  not  uniformly  obeenred 
the  religious  ordinances  of  Mithila ;  adjudged  that  the  Bengal  law  must  govern 
ihei 


(The  prinoipal  part  of  tiis  decuion  ie  m follows:) 

The  (Sadder)  Court  put  the  following  questions  to  their  pun- 
dits. By  the  law  as  received  in  Bengal^  which  of  the  parties  has 
E  right  to  the  contested  zendndaree  ?  and  which  according  to  the 
MitkUa  kw  ?  and  if  a  Hindd  of  Mithila  reside  in  Bengal,  and 
regulate  the  religious  ceremonies  of  his  familj,  connected  with 
funerals  and  marriages,  by  the  shcuter  of  Mithila ;  or  if  a  Hind6 
of  Mithila  reside  in  Bengal,  and  regulate  those  ceremonies  by  the 
Bengal  shaster;  in  each  case,  by  which  law  will  his  civil  rights  be 
determined  ?  The  answer  of  the  pundits  recited  that  "  if  the  family 
being  from  Mithila,  but  dwelling  in  Bengal,  performed  religious 
rites  with  the  people  of  Bengal,  and  held  a  zemindaree  in  that  pro- 
vince^ OocuUchand  (the  sister's  son)  is  heir  to  it,  conformably  with 
the  Bengal  law.  But  if  the  family  merely  dwelt  in  Bengal,  and 
performed  religious  ceremonies  with  Mithila  people,  and  observed 
the  laws  and  usages  of  that  province,  then  Raj-chunder  (the  son 
of  a  paternal  uncle)  will  inherit  agreeably  to  the  Mithila  law.** 
AjDd  from  the  evidence  taken  it  appeared  that  the  purohit  w  fami- 
ly-priest; of  each  of  the  parties,  was  a  Brdhman  of  Bengal ;  that 
the  ancestors  of  the  parties,  'whose  family  had  been  resident  in 
Bengal  for  several  generations^  had  inter-marxied   with    Bengal 
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women  ;  that  the  rites  and  ceremonies  connected  with  funerals  or 
marriages,  had  been  some  times  according  to  the  MUhUa,  and  some 
times  according  to  the  Bengal  ehdstra.  Under  the  opinion  given 
by  their  TpunditSf  and  on  consideration  that  the  contested  lands 
were  situated  in  Bengal ;  that  the  family  had  been  long  resident 
in  Bengal ;  and  that  there  had  been  no  uniform  observance  of  the 
ordinances  of  the  Mithila  ahdstra,  the  Sudder  Dewanny  Adawlnt 
(present  J.  Lumsden  and  J.  H.  Harington)  held  that  the  case  bad 
been  well  determined  by  the  provincial  court  according  to  the  Hin- 
dd  law  of  Bengal*— Sel.  S.  D.  A.  R.  Vol.  I,  p.  43.  (New  Ed.  p.  56.) 


Calcutta,  S.  D.  A.— 2%e  24rfA  of  ApHl,  18U. 

GUKOA-DUTT  Jha,  Appellant, 

versus 

Sbee-nabain  Bai  and  Mussummaut  Leella-wuttee,  (widow  of 

Lullit-narain  Rai),  Respondents. 

A  person  settling  in  a  foreign  district  shall  not  be  deprived  of  the  benefit  of  the  laws  of 
his  native  district,  provided  he  adhere  to  its  customs  and  luages.  According  to  the 
law,  as  current  in  Mithila,  claimants  to  inheritance  as  far  as  the  seventh  and  even  the 
fourteenth  in  descent  in  the  male  line  from  a  eommon  ancestor,  are  preferable  to  the 
Cousin  by  the  mother's  side  of  the  deceased  proprietor. 

This  was  an  action  brought  by  Gunga-dutt  Jha  in  the  Zillah 
Court  of  Purnea  on  the  18tb  of  January  1805,  against  Sree-naraia 
Bai  and  Lullit-narain  Rai,  for  the  recovery  of  the  estate,  real  and 
personal,  of  the  late  Rajah  Inder-narain,  vacated  by  the  death  of  his 
widow,  Banee  Inderawutty;  the  plaintiff  claimed  as  heir  to  the 
estate  of  Rajah  Inder-narain,  the  Ranee^s  husband,  to  whom  he  was 
maternal  first  cousin,  viz.,  son  of  the  sister  of  Inder-naraiu's  mother. 

The  defendants  were  lineaUy  descended  from  Sumroo  Chowdry, 
paternal  great-grandfather  of  the  great-grandsire  of  Rajah  Inder- 
narain.    The  estate  in  dispute,  the  zemindary  of  Habelee  Purnea, 

*  If  the  family  had  been  shown  to  have  continued  in  the  observance  of  the  natural 
laws  and  usages,  namely,  those  of  ^MUfuia,  the  rule  ol  inheritance,  as  established  in 
that  province,  must  have  been  followed.  By  the  difnise  o!  them,  the  adoption  of  the 
customs  and  laws  of  Bengal,  and  employment  of  priests  of  this  province  in  religioiH 
rites,  the  family  is  considered  to  have  adopted  Bengal  for  its  country  in  all  matters. — 
Kote  by  Mr.  Cotebrooke. 
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ia  partly  situated  within  the  limits  of  the  province  of  Bengal,  and 
the  late  Rajah  and  Ranee,  as  well  as  the  parties  in  this  cause,  were 
resident   within   that   province;  but  all  reUgious  ceremonies,  and 
those  of  a  civil  nature,  including  marriage,  were  performed  in  the 
families  of.  both  appellant  and  respondent  (as  they  had  been  in  the 
family  of  the  late  Rajah  and   Ranee,   whose  ancestors  came  into 
Purnea  from  the  adjacent  district  of  Mithila  or  Trihoot)  by  a  Mithila 
Purohit,  or  priest,  according  to  the  shaatere  current  in  that  district. 
On  a  reference  by  the  Zillah  Judge   to   the   pundit   of  the  Court, 
with   the  view  of  ascertaining    the   Hindu  law    in   this  case,  he 
delivered  the  following  vyavasthd  : — "  Inder-narain  Rai  died  without 
leaving  a  son,  grandson  or  great-grandson ;  his  property  came  to 
his  wife.     There  being  no  kinsman  to  her  husband  within   the  re- 
lation of  brother's  son,  Sree-narain  and  LuUit-narain  (defendants)  are 
the  8apind€t8  (connected  by  funeral  oblations)   and  succeed   to  his 
property.    They  surviving,  Gunga-dutt  Jha,  the  son  of  Inder-narain's 
mother's  sister,  who  is  among  the   Bandhua   (cognates   or   maternal 
kindred,)   does   not   succeed."     Vyavasthda  of   several  pundits  in 
which  the  right  of  the  plaintiff  was  upheld,  having  been  exhibited 
by  the  plaintiff;  the  Zillah  Judge  transmitted  the  genealogical  tables 
of  the  parties,  together  with  the  above  vyavasthda,  to  the  Provincial 
Court  of  Moorshedabad,  and  subsequently  to  the  Court  of  S udder 
Dewanny  Adawlut,  for  the  opinion   of  the  Hindti   law  oflScers  of 
those  Courts.    The    Vyavasthd  of   the  pundit  of  the  Provincial 
.Court  of  Moorshedabad  was   to  the  following  effect : — "  The  widow 
of  Rajah  Inder-narain  possessed  her  husband's  estate.     After  her 
death,  there  survived  the  maternal  first  cousin  of  her  husband,  and 
the  descendants   of  her  husband's  ancestor  (in  the  6th  degree.)    In 
this  case,  maternal  first  cousin  is  entitled  to  offer  funeral   oblations 
and  recover  the  estate.     The    Vyavasthd  of   the  pundita  of   the 
Sudder  Dewanny   Adawlut,  in  answer  to  the  reference  to  the  Zillah 
Judge,    was    to    the    following    effect  :—*' After    the     death     of 
Ranee  Inderawutty,  widow  of  Rajah  Inder-narain,   there  being  no 
descendant  in  the  relation  of  brother's  son  ;  the   Vyavasthd  declar- 
ing the  right  of  Sree-narain  and  LuUit-narain,  the  sapindaa  of  her 
husband,  to  the  estate  left  by  the  Rajah,  and  possessed  by  the  Ranee, 
is  correct,  according  to  the  Bibada-chintamani,   and  other  books 
current  in  the  district  of  Mithila,    The   Vyavasthd  which   declares 
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tho  right  of  Gangft-datt  Jha,  son  of  tho  Bajah^s  matomal  aant^  ivko 
b  therefore  a  Bundhu  (cognate)  of  the  Banee's  hoabaad*  ia  not  to  be 
approved ;  that  exposition  of  the  law,  however,  is  in  oonformity  with 
the  Ddyorhkdga,  DAya^iviwa  and  other  ^books  current  in  Bengal" 

The  Zillah  Judge,  under  the  above  opinion  of  the  panJSta  of 
the  Sudder  Dewanny  Adawlut,  passed  a  decree,  dismissing  the  plain- 
tiff's suit,  with  costs. 

On  appeal  to  the  Provincial  Court  of  Moorshedabad,  the  first 
and  second  Judges  of  that.Court  having  made  another  reference  to 
the  pundits  of  the  Sudder  Dewanny  Adawlut,  for  a  more  specific 
detail  of  the  grounds  of  their  opinion  in  favor  of  the  respondents, 
a  vyavasthd,  to  the  following  purport,  was  delivered  : — "  That  the 
parties  being  of  a  Mithila  family,  and  performing  their  ceremonies 
according  to  Mithila  sTuMters,  the  case  ought  to  be  decided  accord- 
ing to  the  books  current  in  that  district:  that,  according  to  the 
received  and  most  authoritative  books  of  law  of  the  Mithila  system, 
which  was  current  in  Purnea  also,  the  paternal  kindred  are  entitled 
to  succeed  before  the  maternal  relations,  and  that  consequently  the 
appellant  had  no  legal  right  to  the  succession  claimed  by  him/^ 
The  Provincial  Court,  in  conformity  with  the  above  vyavasthd, 
passed  a  decree  affirming  the  decision  of  the  Zillah  Judge,  and  dis- 
missing the  appeal  with  costs. 

A  further  appeal  was  preferred  by  Gunga-dutt  Jha  to  the  Court 
of  Sudder  Dewanny  Adawlut.  The  Court  (present  J.  H.  Hariog- 
ton  and  J.  Stuart),  under  the  opinion  of  the  Hindu  law  officers,  and 
on  reference  to  a  former  decision  in  the  case  of  Baj  Chander  t;.  Oocul 
Ghand  Qoh,*  passed  on  the  22nd  of  June  1801,  (on  which  oocaaion 
it  had  been  determined,  that  if  a  person  of  a  Mithila  family,  livisg 
in  Bengal,  have  a  Mithila  Purohit,  and  perform  the  ceremoDies 
usual  on  occasions  of  joy  and  mourning,  according  to  the  Mithila 
Aaster,  his  right  of  inheritance  and  other  claims  are  determinable 
by  the  law  authorities  current  in  that  country )  were  clearly  of 
opinion,  that  the  decision  in  the  present  case  should  be  governed  by 
those  authorities ;  it  having  been  clearly  ascertained,  that  the  usages 
of  Mithila  bad  continued  to  be  practised  in  every  respect  by  the 
parties.    With  a  view,  therefore,  to  ascertain  the  law  as  applicable 

*  Ante,  i«ge  SSI. 
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to  the  case,  according  to  the  'best  authorities  of  that  system^  refer- 
ence was  made  to  the  Patna  Provincial  Court  and  to  the  Judge  of 

Zillah  Tirhoot^   to   obtain    Vyavaathda  from   the  pundits  of  thos6 
CSourta 

In  the  replies  to  those  references,  many  texts  were  cited  to 
show,  that,  according  to  the  Mitliila  authorities^  the  estate  of  a 
person,  on  failure  of  heirs  within  the  relation  of  brother's  son, 
devolves  on  the  paternal  kindred,  who  are  sapindaSj  which  rela- 
tion includes  the  descendants  of  a  paternal  ancestor  to  the  sixth 
degree,  and  ceases  with  the  seventh  person ;  in  default  of  sapindaa 
on  the  aamdnodakas,  or  those  connected  by  a  common  libation  of 
water,  viz.,  the  more  distant  paternal  kindred  extending  to  the 
fourteenth  degree,  and  on  failure  of  samdnodakas,  to  those  termed 
baTtdhua  or  cognates.  The  appellant  belonged  to  the  latter  des^ 
cription  of  relations.  The  Court  of  Sudder  Dewanny  Adawlut, 
under  the  above  Vyavasth&Sy  being  of  opinion,  after  a  careful  exa- 
mination of  the  objections  of  the  appellant,  that  the  right  of  the 
respondents  was  preferable  in  law,  according  to  the  Mithila  system, 
by  which  the  decision  of  the  present  case  was  guided,  passed  a  final 
decree,  affirming  the  decisions  of  the  Zillah  and  Provincial  Courts^ 
and  dismissing  the  appeal,  with  costs. — Select  Reports  of  the  S.  D.  A, 
Vol.  II,  p.  II  (New  Ed.  p.  13.) 

The  above  was,  in  appeal,  affirmOvl  by  the  Judicial  Committee  (of 
the  Privy  Council),  the  abstract  of  whose  judgment  is  as  follows: — 

By  the  Hkid6  law  in  force  in  Mithila  or  Tirhoot,  the  right  of 
succession  vests  in  the  descendants  in  the  paternal  line  in  preference 
to  those  of  the  maternal  line;  and  such  law  continues  to  regulate 
the  succession  of  property  in  a  family  who  have  migrated  from  that 
district,  but  have  retained  the  religious  observances  and  ceremonies 
«f  UWiila, 

A  suit  having  been  instituted  to  recover  the  estate  of  a  Hind& 
MiUialeee  by  the  maternal  first  cousin  of  the  last  male  proprietor, 
who  claimed  to  be  entitled  according  to  the  law  in  force  in  Bengal — 
Held  by  the  Judicial  Committee  (affirming  the  judgment  below) 
that  according  to  all  the  authorities,  the  shast^rs  of  Mithila  were 
to  govern  the  succession,  and  that  by  them  the  party  in  possession 
being  descended  in  the  sixth  degree  in  the  paternal  line  was  to  be 
preferred  to  the  maternal  line:  notwithstanding  that  part  of  the 
Vol.  II.  74 
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property  was  locally  situate  iu  Bengal,  and  that  the  last  proprietor 
was  domiciled  there.^ — Rutcke-putty  Dutt  Jha  and  others  (sods, 
heirs,  and  legal  representatives  of  Gunga  Dutt  Jah,  deceased) 
Appellants  versus  Rajender  Narain  Rae  (son  and  representative 
of  Sree  Narain  Rae,  deceased)  Respondent. — Moore's  India  Appeals, 
Vol.  II,  p,  132. 

The  title  to  land  in  Purnea,  being  in  dispute,  upon  the  question, 
whether  the  Mithila  or  Nuddea  Law  was  to  regulate  the  succes- 
sion, the  test  to  be  applied  is,  the  form  and  character  of  religious 
rites  and  ceremonies,  and  the  usages  of  the  family. 

Where,  therefore,  a  family  of  Bengali  Soodra  suigops,  who  had 
migrated,  at  a  remote  period^  from  (the  district  of  Burdwan)  the 
South-west  of  Bengal,  where  the  Nuddea  law  prevailed,  to  the  dis- 
trict of  Purnea,  where  the  Mithila  law  was  in  force,  and  adopted 
and  performed  their  religious  rites  and  ceremonies,  according  to  the 
law  of  Mithila, — it  was  held  by  the  Judicial  Committee  (of  the 
Privy  Council)  aflSrming  the  decree  of  the  Sudder  Court,  that  the 
Mithila  law,  in  such  case,  must  govern  the  right  of  succession. 
Rani  Pudmavati  appellant  and  Doolar  Singh  and  others  Res* 
pendents, — Privy  Council,  Moore's  India  Appeals,  Vol.  IV,  p.  259. 

Upon  a  claim  to  the  inheritance  of  a  zemindain/,  situate  in 
ilf  icInapo7*e,which  had  been  held  in  possession,  for  a  long  period  anterior 
to  the  institution  of  the  suit,  by  the  family  of  sut-gop  Brahmins,  who 
had  migrated  from  Bengal  to  Midnapore,  but  had  retained  their 
laws  and  performed  their  religious  ceremonies,  according  to  the 
Ddya-hhaga  and  other  authorities  in  force  in  Bengal,  it  was  held  by  the 
Judicial  Committee  (of  the  Privy  Council)  aflSrming  the  judgment 
of  the  Sudder  Court,  that  the  Ddya-hhdga  Shdstra  must  govern 
the  descent,  and  not  the  Mit^shar^,  which  prevailed  in  Midnapore. 

A  deed  of  gift  of  the  zemindary  to  a  stranger,  by  the  widow  of 
the   zemindar,   last  seized,  who  died  without  issue,  which  gift  was 

*  In  the  above  decision,  the  opinion  expressed  by  Mr.  Harrington  in  the  ju(]gment 
appealed  from  was  confirmed  by  the  judicial  committee,  who,  inter  alia,  said  : — "  Mr. 
Harrington,  who  considered  the  question,  is  of  opinion  that  the  rule  of  Buoceouoa 
ought  to  be  the  Mithila  law,  according  to  which  the  parties  have  governed  themselves, 
and  he  lays  it  down  as  a  clear  proposition  of  law,  that  in  case  where  the  family  migrates 
from  one  territory  to  another,  if  they  preserve  their  ancient  religious  oeremonieit 
tiiey  slso  preserre  the  law  of  succession.  It  appears  to  their  Lordships,  that  the  opinion 
fxpressed  by  Mr.  Harrington  is  the  law  to  govern  this  ca8e/'~2  Moor.  I.  A.  pp.  164^  %^7^ 
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made  with  confirtnation  of  the  Bandhtis,  the  mother^s  brother's  sods, 
the  heirs :  Held  to  be  valid  bj  the  Ddya-bhdga  Sashfra,  as  against 
a  party  claimiDg  the  succession,  according  to  the  Mit&kshard^  as 
being  descended  in  the  seventh  remove,  in  the  male  line^  from  the 
common  ancestor. — Rani  Sreemutty  Debia  v.  Rani  Koond-luta. — 
Moore's  India  Appeals,  Vol.  IV,  p.  292. 

A  Hind6  migrating  from  one  province  to  another,  and  acquiring 
property  in  the  territory  where  he  settles,  must  be  presumed,  until 
the  contrary  be  proved,  to  carry  with  him  and  retain  all  his  religious 
ceremonies  and  customs,  and  consequently  his  law  of  succession; 
especially  when  the  family  is  shown  to  have  brought  with  it,  its  own 
priests,  who  and  tbeir  descendants  after  them  continued  their  min- 
istrations down  to  the  period  of  contest.*  Nobin  Chunder  Perdhan 
(Defendant)  Appellant  v,  Junardun  Misser  (PlsimtiS )  Respondent.* 
High  Court,  the  30th  of  December  1862.  Sutherland's  Weekly 
Reporter,  containing  Full  Bench  Rulings,  Special  number,  page  67. 

Where  a  family  originally  migrated  from  the  Mithila  province 
to  the  province  of  Bengal,  the  presumption  is  that  they  have  pre- 
served the  religious  rites  and  customs  prescribed  by  the  Mit&kshar& 
Law,  unless  the  contrary  be  proved, — Koomud  Chunder  Roy  (plain- 
tiff) appellant  v.  Seeta-kant  Roy  and  others  (defendants)  respondents. 
Ibid,  page  75. 

In  the  Rajah  of  Coorg's  case,  it  was  held  that  the  succession  to 
the  property  of  a  Hindu  is  governed  by  the  laws,  which  regulate  his 
religious  rites,  and  not  by  the  domicile  of  himself  and  his  family. 
There  the  Rajah  made  his  will  and  died  in  England,  his  family 
resided  at  Benares.  The  succession  was  governed  by  the  Atitdk- 
shai^  which  is  the  prevailing  authority  in  Coorg. — Ind.  Jur.  for 
1862-3,  p.  109.  II  Nort.  L.  C.  p.  474. 

Hindti  law  is  in  the  nature  of  a  personal  usage  or  custom,  and 
probably  migrating  families  or  tribes  would  retain  their  own  usages  : 
the  presumption  is  in  favor  of  the  continuance  of  the  ancient  family 
custom. — Soorender  Nath  Roy  v.  Hiramony  Bui^ioni.  Bengal  law 
Reports,  vol.  I,  P.  C.  p.  26.— S.  W.  R.  Vol.  X,  P.  C.  p.  55. 

•  The  body  of  tbia  decision,  of  wLicb  the  above  i«  the  abstract,  is  given  in  the 
ryar«<A4  i>wyami  (2nd  Ed.)  p.  386. 
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Hindti  families  are  ordinarily  governed  by  the  law  of  their 
origin,  not  by  that  of  their  domicile.  The  presumption  is  in  iavor  of 
the  law  of  origin  until  the  adoption  of  the  law  of  a  new  domicile 
is  proved. —  Lukkhee  Dobea  v.  Gnnga  Qobind  Dobey. —  Sutherland's 
Reports  for  1864,  p.  56, 

The  presumption  is  that  all  Hind6  families  migrating  to  anj 
place  retain  their  old  rites,  customs,  and  laws  of  succession,  until 
the  contrary  is  ^Towed.—Sonatun  Miaaer  v.  Ruitun  Maitab.  Suther- 
land's Reports  for  1864,  page  95. 

iProof  of  the  fact  that  in  matters  connected  with  succession,  the 
law  of  the  country  of  domicile  has  been  adopted  by  a  family,  ne- 
gatives any  presumption  arising  from  the  observance  of  ancient 
customs  in  other  matters.— Cfez^ntZer  Sekher  Roy  v.  Nuhun  Soonder 
Roy.—S,  W.  R.  Vol.  II,  p.  197. 

Hind6  families  are  governed  ordinarily  by  the  law  of  their 
origin,  and  not  by  their  domicile.  In  the  case  of  a  Mitdkahard 
family  residing  in  Bengal  the  presumption  would  be  in  favor  of  its 
being  governed  by  the  Mitdkshard  law,  until  proof  were  given  of 
its  having  adopted  the  law  of  its  new  domicile. — Pirthee  Singh,  v, 
Mu88ummat  Shiva  Soonderee  and  the  Collector  of  Bhagtdpore  oo 
behalf  of  the  Court  of  wards.— S.  W.  R.  Vol  VIII,  p.  261. 

The  presumption  that  a  Hind6  family  emigrating  in  to  Bengal 
from  the  N.  W.  Provinces,  imports  its  own  custom  and  law  rega* 
lating  the  succession  and  the  ceremonies  of  Hindti  law  in  the  family, 
may  be  rebutted  by  showing  that  except  as  regards  marriage  all 
other  ceremonies  are  performed  according  to  the  law  of  the  Bengal 
school  and  by  Bengal  priests. — Ram  Burun  Pandah  v.  Kaminee 
Soonderee  Dassee.—S,  W.  R.  vol.  VI,  p.  275. 

The  Jains  are  governed  by  the  Hindti  law  of  inheritance  appli* 
cable  in  that  part  of  the  country  in  which  the  property  is  situate— 
Lallah  Mohabeer  Persad  and  otliere  v.  Muasummdt  Kundun  Koon^ 
vjar.— S.  ^Y.  R.  vol.  VIII,  p.  116.*  See  Bhagvdn  Dds  Tajmal  ▼. 
Rajmal  alias  Hivdldl  Lachiman-dda. — Bom.  H.  C.  Reports,  vol  X, 
a.  c.  j.  p.  241. 


*  See  ante,  page  232,  and  alao  page  436. 
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CHAPTBB  V. 

SECTION  1.— ON  MAINTENANCE. 


Privy  Council.— TA^  28«A  of  March  1873. 
Bajah  Pirthbe  Singh  (Defendant) 

Rani  Raj-kooer  alias  Rani  Shib-cowar  (Plaintiff.) 

[On  appeal  from  the  High  Court  of  Judicature 
North-Western  Provinces.] 

A  Hindu  widow  is  not  bound  to  reside  in  her  deceased  husband's  family  house ;  and  she 
does  not  forfeit  her  right  to  maintenance  out  of  her  husband's  estate  by  going  to  reside 
elsewhere  unless  she  leaves  her  husbaxkd's  house  for  the  purpose  of  unchastttj,  or  for 
aoj  other  improper  purpose. — Arrears  of  maintenance  may  be  awarded. 

The  judgment  of  their  Lordships  was  delivered  by 
Sir  B.  Peacock  : — This  was  a  suit  brought  by  Rani  Raj-kooer 
against  Rajah  Pirthee  Singh  to  recover  arrears  of  maintenance^  and 
also  to  have  a  decree  for  future  maintenance.  Rajah  Pirthee  Singh 
was  the  adopted  son  of  Rajah  Petumber  Singh^  and  the  plaintiff 
was  the  fourth  or  youngest  of  the  four  widows  left  by  the  late  Rajafa. 
The  Subordinate  Judge  gave  a  decree  in  favor  of  the  plaintiff,  which 
was  appealed  to  the  High  Court,  who  supported  *that  decision  and 
increased  the  amount  of  maintenance  awarded  by  it.  From  that 
decision  there  is  an  appeal  to  Her  Majesty  in  Council,  which  we  now 
have  to  consider.  The  defence  set  up  by  the  adopted  son  was  that 
the  plaintiff  had  been  provided  with  maintenance  so  long  as  she 
lived  with  the  family  of  her  deceased  husband,  but  that  she  had 
quitted  his  house  for  improper  purposes.  He  says — ''  The  defend- 
ant provided  the  plaintiff  with  maintenance  so  long  as  she  remained 
in  '  Ava'  (that  was  the  family  house),  according  to  the  family  custom. 
In  1861,  the  plaintiff,  disregarding  her  husband's  honor,  left  for 
Kotah  with  Bholanath,  contrary  to  the  terras  of  the  will  and  the 
family  custom,  and  became  an  abandoned  character.  This  being  so 
she  has  lost  her  right.  Even  after  this  the  defendant,  to  avoid 
scandal  and  to  oblige  her,  and  relying  on  her  promise  that  she  would 
no  more  let  Bholanath  have  any  access  to  her,  allowed  her  lodgings 
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at  Durriya-pore,  and  regularly  took  care  of  her  maiatenance.  The 
plaintifiPs  claim  for  maiatenance  prior  to  the  institution  of  the  suit 
is^  therefore,  illegal,  and  her  claim  for  interest  is  also  illegal,  the 
payment  of  which  was  never  stipulated.  The  plaintiff  has  never- 
theless not  parted  with  Bholanatb^  i,  e.,  she  has  continued  to  act 
and  hehave  contrary  to  her  promise,  disregarding  the  honor  and 
custom  of  the  family,  and  has  not  left  off  her  former  bad  habits. 
She  has,  therefore,  no  right  under  the  Hindii  law  to  have  a  main- 
tenance fixed  for  her  for  the  future/'  Now,  that  defence  oo  the 
part  of  the  defendant  has  not  been  proved,  and  has  been  very  pro- 
perly given  up.  The  plaintiff  alleged  that  some  dispute  arose  be- 
tween her  and  the  elder  widow  with  regard  to  her  jewels  which  she 
did  not  make  out ;  and  she  has  not  made  out  any  cause  for  leaving 
the  residence  of  her  late  husband  any  more  than  the  defendant  has 
made  out  his  defence.  The  question,  therefore,  comes  to  this — 
whether  a  Hindu  widow  loses  her  right  to  maintenance  by  reason 
of  her  leaving  her  husband's  house,  provided  she  does  not  leave  for 
the  purposes  of  unchastity  or  for  any  other  improper  purpose. 

Several   cases  have  been  cited   upon  this  point,  and  it  will  be 
OS  well  as  to  refer  in  the  first  instance  to  a  case  which   was  decided 
by  the  Privy  Council,  as  that  is  one  of  the  highest  authority.     That 
was  a  suit   by  Cassi-nath  Bysack  v.  Hiin^oaoondery   Dassee*  which 
was  tried  in  the  Supreme  Court  in  Calcutta,  in  which  the  Chief 
Justice,  Sir  Edward  Hyde  East,  gave  judgment.     The  question    was 
put  to  the  pundits,  whether  a  widow  was  deprived  of  her  property 
upon  the  ground  of  her  having  left  her  deceased  husband's  residence. 
Sir  Edward  Hyde  East  says : — "  Upon  the  last  ground  of  error  the 
pundits  have  uniformly  answered  that  the  widow  was  not   bound   to 
live  with  her  husband's  relatives.     The  eighth  question  put   by  the 
Court  to  their  pundits  was  : — If  a  widow  from  a  just  cause   cease  to 
reside  in  the  family  of  her  husband,  does  she  thereby  forfeit  her  right 
of  succession  to  her  deceased  husband's  estate  ?  A.  "  If  a  widow,  from 
any  other  cause  but  for  unchaste  purposes,  cease  to  reside  in  her  hus- 
band's family,  and  take  up  her  abode  in  the  family  of  her  parents, 
her  right  would  not  be  forfeited."     He  certainly  goes  on  to  say  :— 
''Here  there  was  a  good"  cause  at  the  time,  namely,  the  extreme  youth 

*  2  Mori.  Dig.,  198  ;  and  Morton'B  Rep.,  85. 
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of  the  wife,  and  no  pretence  was  made  of  the  prohibited  cause.'* 
It  was  alleged  that,  having  left  the  residence  of  hef  deceased  hus- 
band, and  having  refused  to  reside  with  the  family,  she  did  not 
forfeit  the  property  whicli  she  had  taken.  That  case  was  appealed 
to  her  Majesty  in  Council,  and  was  decided  on  the  24'th  June  1826. 
The  opinion  of  the  Judicial  Committee  was  delivered  by  Lord 
GiflFord.  He  says: — ''With  respect  to  the  last  supposed  ground  of 
error  in  this  decree  which  was  assigned  by  the  appellants,  namelyi 
that  it  was  not  ordered  by  either  of  the  decrees  that  Hurro-soondery 
Dassee  should  reside  with,  or  under  the  care,  protection,  and 
guardianship,  of  the  appellants,  who,  as  the  surviving  brothers  of 
Bissouath  Bysack,  were  alone  entitled  to  have  the  care,  protection, 
and  guardianship  of  his  widow,  the  pundit8  appeared  to  be  unanir 
mous  in  the  opinion  that  a  Hindti  widow  is  not  bound  to .  live  with 
her  husband's  relatives.''  That  is  the  principle  laid  down.  Then 
says  his  Lordship: — ''I  will  read  the  answer  to  the  eighth  question 
put,  which  will  explain  what  the  Hindti  law  is  upon  the  subject, 
and  in  that  it  appears  the  other  pundits  who  were  called  in  agreed, 
or  at  least  they  expressed  no  objection  to  the  opinion  pronounced. 
The  question  put  is  this  : — 'If  a  widow  from  a  just  cause  ceases  to 
reside  in  the  family  of  her  husband,  does  she  thereby  forfeit  her  right 
.of  succession  to  her  deceased  husband's  estate  f  The  answer  is : — '  If 
a  widow,  from  any  o|;her  cause  but  unchaste  purposes,  ceases  to  reside 
in  her  husband*^  family  and  takes  up  her  abode  in  the  family  of  her 
parents^  her  rights  would  not  be  forfeited."  Then  his  Lordship  goes 
on  to  say ; — "  Now,  it  was  not  pretended  in  this  case  that  she  had  re- 
moved from  the  protection  of  her  husband's  family  for  unchaste 
purposes.  She  was  only  of  the  age  of  fourteen  years  at  the  death 
of  her  husband.  His  brothers  were  young  men,  and  she  thought 
it  more  prudent  and  decorous  to  retire  from  their  protection,  and 
live  with  her  mother  and  her  family  after  the  husband's  death. 
Therefore  it  appears  quite  clear  from  the  answers  given  by  the 
pundits  that  she  did  not  forfeit  the  right  of  succession  to  her  hus- 
band's estate  on  account  of  removing  from  the  brothers  of  her  late 
husband ;  that  they  had  no  right  to  insist  upon  her  not  withdrawing 
from  them  in  order  to  put  herself  under  the  protection  of  her 
mother ;  and,  therefore,  there  appears  to  be  no  foundation  to  that 
.  extent   for   the   appeal."    The  reasons  given,  that  she  was  only  of 
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the  age  of  fourteen  years  at  the  death  of  her  husband,  and  that 
his  brothers  were  young  men,  do  not  appear  to  be  the  reasons  upon 
mrhich  that  decision  was  founded.  It  was  merely  pointed  out,  as 
their  Lordships  understand  the  judgment,  for  the  purpose  of  showing 
that  the  widow  was  not  removing  from  her  husband's  house  for 
unchaste  or  improper  purposes. 

Itj  therefore,  appears  that  a  Hindii  widow  is  not  bound  to 
reside  with  the  relatives  of  her  husband ;  that  the  relatives  of  her 
husband  have  no  right  to  compel  her  to  live  with  them ;  and  that 
she  does  not  forfeit  her  right  to  property  or  maintenance  merely  oa 
account  of  her  going  and  residing  with  her  family,  or  leaving  her 
husband's  residence  from  any  other  cause  than  unchaste  or  improper 
purposes. 

That  decision  is  quite  in  accordance  with  the  vyAvaath&s  which 
are  quoted  by  Shama-churn  Sircar  in  his  book  called  ^VyuvasUiA 
Darpana.*  At  p.  370,  Vyavasthd  Nos.  199  and  200^  are  thus 
stated:--'' Should  a  woman  without  unchaste  purposes  quit  the 
family-house,  and  live  with  her  parents  or  other  relations,  yet  still 
she  is  entitled  to  maintenance.  The  widow,  however,  is  not  entitled 
to  maintenance  by  residing  elsewhere  without  a  just  cause,  if  she 
was  directed  by  her  husband  to  be  maintained  in  the  family  house.'* 
The  husband  in  this  case  left  a  will,  but  he  did  not  impose  any  con- 
dition upon  either  of  his  widows  to  reside  in  his  family-house  after 
his  death. 

It  has  been  held  that  the  HindA  law  does  not  require  a  Hindu 
widow,  for  the  purpose  of  maintaining  her  reputation,  necessarily 
to  live  with  her  husband's  relatives.  She  does  not  injure  her  repu- 
tation by  living  with  her  own  mother  or  her  own  father.  It  is  laid 
down  as  a  rule  of  law  that  she  is  not  bound  to  live  with  her  hus- 
band's relatives.  The  decision  of  the  Privy  Council  was  quite  in 
accordance  with  those  texts  of  the  Hindii  law  referred  to  by  Shama- 
churn  Sircar. 

In  the  case  of  Shiba-sundari  Dasi,  the  widow  of  Golack-chunder, 
cited  in  Baboo  Shama-churn  Sircar's  book  at  page  381, '^  in  which 
Sir  Lawrence  Peel  delivered  a  judgment,  it  appeared  that  Shiba- 
sundari  Dasi,  widow  of  one  Qolack-Cbunder,  who  died  during  his 
father  Ram   Mohun's  life-time,   voluntarily   left  the  family-house 


•  Of  the  2nd  Kdition. 


Digitized  by  VjOOQ  IC 


,  Chap.  v.  ]  EMIGRATION.  693 

{"voluntarily/^  that  is  to  say,  without  any  cause  except  her  own 
will  and  desire),  and  sued  the  defendants,  who  were  the  surviving 
sons  and  representatives  of  the  other  sons  of  Ram  Mohun,  for  sepa- 
rate maintenance :  a  verbal  reference  had  been  made  to  three 
respectable  Hindiis^  Easinath  MuUick,  Qobinda  Chunder  BanerjeOj 
and  Ram  Mohun  Neoghi,  who  awarded  Rs.  12  per  month  as  suffi- 
cient allowance  to  her,  she  being  allowed  apartments  in  the  family 
house,  and  food.  Sir  Lawrence  Peel  said: — "  We  think  she  is  en- 
titled to  a  separate  maintenance.  The  words  '  food  and  raimenf 
being  too  vague  and  ambiguous  an  expression,  we  must  refer  it  to 
the  Master  to  inquire  and  report  whether  the  amount  offered  was 
just  and  proper  with  reference  to  her  situation  in  life."  Then  in 
anothisr  ca.se: — '^Srimati  Mandodari  Dabi,  the  eldest  of  the  two 
widows  of  Tilakram  Pakrasi,  a  Hindd  native  of  Bengal,  I  believo 
it  was  not  made  a  question  about  her  having  left  the  (husband's) 
father's  house,  but  in  that  case  arrears  of  maintenance  were  awarded 
to  her  and  future  maintenance  secured. 

There  was  also  the  case  of  Jadu-mani  Dasi  v,  Kheter  Mohun 
Sheal*  in  which  Sir  Lawrence  Peel,  having  considered  the  whole 
question,  laid  down  the  law  in  a  clear  and  explicit  manner.  Every 
one  who  is  acquainted  with  Sir  Lawrence  Peel  must  have  the  highest 
respect  for  his  opinion  upon  all  questions  of  this  kind.  He  delivered 
the  judgment  of  the  Court.  He  said  : — ''  The  question  is,  whether  a 
Hindu  childless  widow,  who,  some  short  time  after  the  death  of  her 
husband,  uncompelled  by  cruelty  or  ill  usage,  left  the  house  of  the 
family  of  her  deceased  husband,  to  dwell  at  first  in  the  house  of 
her  own  father,  and  subsequently  with  her  aunt,  living  with  her 
own  relations,  the  residence  being  in  all  respects  a  proper  one,  and 
her  conduct  unimpeached,  forfeits  her  right  of  maintenance  out 
of  the  property  which  was  that  of  her  deceased  husband  in  his  life« 
time  and  which  had  devolved  on  his  heirs.''  There,  the  question 
was  whether  the  principle  which  had  been  laid  down  in  the  case 
cited  from  the  Privy  Council,  which  was  applicable  to  property  in- 
herited by  a  widow  from  her  deceased  husband,  was  applicable  to 
a  case  of  maintenance.  Sir  Lawrence  Peel,  after  referring  to  some 
conflicting  authorities,  said : — '*  This  state  of  the  authorities  has 
induced  us  to  examine  closely  into  the  law  on  the  subject.     We 

•  Yyavastkd  Darpana,  (2nd  Ed.)  p.  884. 
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should  not  besitate  to  follow  the  decisions  of  the  Sudder  in  pre- 
ference to  those  of  our  own  Court,  if  they  appeared  to  us  to  be  at 
once  more  just  and  more  conformable  to  the  Hindii  law.     We  have 
intended  to  follow  the  Privy  Council     The  Privy  Council  has,  on 
the  subject  of  the  right  of  the  Hindii  widow  to  return  to  the  home 
of  her.  parents,  laid  down  a  broad  rule,  upon  which  it  is  not  desirable 
to  iufringe.     That  Court  says  : — ''  It  was  not  pretended  that  she 
had  withdrawn  herself  for  unchaste  purposes.     She  was  only  four- 
teen at  the  death  of  her  husband,  his  brothers  were  young   men ; 
and  she  thought  it  more  prudent  and  decorous  to  retire  from  their 
protection  and  live  with  her  mother  and  her  family  after  the  hus- 
band's death,  therefore  it  appears  quite  clear  from  the  answers 
given  by  the  pundits,  that  she  did  not  forfeit  the  right  of  succession 
to  the  husband's  estate  on  account  of  .removing  from  the  brothers 
of  her  late  husband ;  that  they  had  no  right  to  insist  on  her  not 
withdrawing  herself  from  them,  in  order  to  put  herself  under  her 
mother's  protection.^'     The  decisions   of  that  Court   must  of  course 
give  the  law  to  all  Courts  here.     The  answer  of  the  pundits  which 
the  Privy  Council  adopts,  is,  that '  if  a  widow,  from  any  other  cause 
but  unchaste  purposes,  ceased  to  reside  in  her  husband's  family  and 
took  up  her  abode  in  her  parents'  family,   her  rights  are  not  for- 
feited.' *'    Then  he  says  :— ^'^  In  the  Privy  Council  the  question  was 
whether  the  Hindti  heiress  forfeited  her  estate,  by  selecting  without 
impropriety  her  father's  roof  for  her  residence.    But  it  is  to  be 
observed   that  the  opinion  of  the  pundits  was  generally  expressed 
as  to  forfeiture  of  rights,  and  the  Court  expressed  in  general   terms 
that   the  widow  had  a  right  under  the  circumstances  to  select  that 
residence,  and  could  not  be  compelled  to  reside  under  the  roof  of 
her  husband's  family.    This  freedom  of  choice  had  respect  to  causes 
as  applicable  to  a  widow  not  an  heiress,  as  to  one  who  inherited  /^ 
meaning  to  say,  that  the  rule  which  had  been  laid  down  was  equally 
applicable  to  a  case  of  maintenance  as  it  was  to  the  case  of  property 
which  the  widow  had  inherited ;  that  is  to  say,  that  she  was  entitled 
to  a  freedom  of  choice,   and  that  unless  she  left  the  residence  of 
her  deceased  husband  for  unchaste  purposes,  she  could  not  be  de- 
prived either  of  the  property   which   she  had  inherited  from  him, 
or  be  deprived  of  maintenance  which  the  Hindfi  law  requires  the 
heirs  of  her  husband  to  provide  for  her. 
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We  are^  therefore,  not  now  deciding  the  question  for  the  first 
time.  We  are  not  now  for  the  first  time  laying  down  a  rule  upon 
this  subject  In  the  case  of  Shumo  Moye  Dosaee  v.  Oopal  Lall 
D088*  the  widow  sued  for  maintenance,  and  it  was  held  that  she 
was  entitled  to  that  maintenance  notwithstanding  she  had  left  the 
residence  of  her  deceased  husband.  The  Court  said, — ^'  In  this  case 
a  widow  sues  for  maintenance.  The  defendant,  who  is  her  step- 
son, objects  that  she  resides  in  the  house  of  her  father,  and  alleges 
that  she  is,  therefore,  not  entitled  to  maintenance.  The  widow 
alleges  that  she  left  the  family  home  because  she  was  tortured  or 
rendered  uncomfortable,  but  did  not  prove  that  allegation.  We 
find,  however,  that  it  is  laid  down  in  the  Vyav<Mthd  Darpana  of 
Shamachurn  Sircar,  the  learned  interpreter  of  the  late  Supreme 
Court,  vol.  I,  p.  319,  s.  160,  that  'should  a  woman  without  unchaste 
purposes  quit  the  family  house,  and  live  with  her  parents  or  own 
relations,  yet  still  she  is  entitled  to  maintenance ;' and  in  s.  161, 
'  The  widow,  however,  is  not  entitled  to  maintenance  by  residing 
elsewhere  without  a  cause,  if  she  was  directed  by  her  husband  to  be 
maintained  in  the  family  home/  We  think,  therefore,  that  the 
widow  is  entitled  to  retain  the  decree  for  maintenance  which  she 
has  obtained,  and  dismiss  the  appeal.'' 

In  this  case  their  Lordships  are  of  opinion  that  there  was  no 
direction  by  the  husband's  will  which  rendered  it  necessary  for  the 
widow  to  reside  in  her  husband's  house.  The  case  of  a  widow  is 
very  different  from  the  case  of  a  wife.  A  wife  of  course  cannot  leave 
her  husband's  house  when  she  chooses,  and  require  him  to  provide 
maintenance  for  her  elsewhere  ;  but  the  case  of  a  widow  is  different. 
All  that  is  required  of  her  is  that  she  is  not  to  leave  her  husband's 
house  for  improper  or  unchaste  purposes,  and  she  is  entitled  to  re- 
tain her  maiatenance,  unless  she  is  guilty  of  unchastity,  or  other 
disreputable  practices,  after  she  leaves  that  residence. 

The  case  was  tried  by  a  Subordinate  Judge,  in  the  first  in- 
stance, who  was  a  Hindii,  and,  therefore,  must  be  acquainted  with 
the  habits,  usages,  and  religion  of  Hindfis ;  and  he  thought  that  the 
widow  having  left  the  husband's  house,  was  still  entitled  to  her 
maintenance,  and  he  awarded  her  the  sum  of  Bs.  150  a  month,  with 
a  sum  of  money  calculated  at  that  rate  for  the  years  during  which 

t  Monhall'a  ReportB  p.  497. 
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Bhe  had  not  been  allowed  maintenance.  The  case  was  appealed  to 
.the  High  Courts  and  that  Court  thought  that,  having  regard  to  the 
amount  of  the  husband's  property^  the  widow  was  entitled  to  a 
larger  sum ;  and  they  awarded  her  maintenance  at  the  rate  of 
Bs.  200  a  month.  Their  Lordships  do  not  think  it  necessaiy  to  dis- 
turb that  decision.  The  amount  of  maintenance,  it  is  stated  in  the 
Vyaviisthd  197  in  Shamachurn  Sircar's  book^  should  be  fixed  with 
reference  to  the  proprietor's  estate.  Now  in  this  case  the  deceased 
husband  left  property  to  the  extent  of  two  lakhs»  or  £20^000  a  year. 
It  does  not  appear  to  their  Lordships  to  be  excessive,  even  though 
he  left  four  widows,  that  each  of  those  widows  should  have  a  main- 
tenance allowance  at  the  rate  of  Bs.  200  a  month,  equal  to  £240 
a  year.  Looking  to  the  state  in  which  a  widow  is  bound  to  live  and 
the  religious  duties  which  she  is  called  upon  to  perform,  it  does  not 
appear  to  their  Lordships,  having  reference  to  the  property  of  the 
deceased  husband,  that  this  widow  ought  to  receive  a  less  sum  than 
that  which  has  been  awarded  to  her  by  the  High  Conrt,  namely, 
Rs.  200  a  month. 

Some  question  was  made  as  to  the  right  of  the  widow  to  recover 
past  arrears.  A  case  was  cited  from  the  Madras  High  Court*  in 
which  arrears  were  awarded  ^  in  the  case  also  in  which  Sir  Law- 
rence Peel  gave  that  elaborate  judgment  to  which  I  have  referred, 
arrears  of  maintenance  were  awarded  to  the  widow,  as  well  as  a 
decree  in  her  favor  with  regard  to  future  payments. 

Under  these  circumstances  their  Lordships  are  of  opinion  that 
the  decision  of  the  High  Court  is  correct,  and  they  will  therefore 
humbly  recommend;Her  Majesty  that  that  decree  be  affirmed,  with 
the  costs  of  this  appeal. 

Appeal  dismissed.— Bengal  Law  Reports,  Vol.  XII,  p.  238. 

Calcutta,  S.  D.  A.— The  2ith  of  March  1824. 

MussuMMAT  Bheeloo,  (Pauper,)  Appellant 

versus 

Phool  Chund,  Respondent. 

Where  the  widow  of  a  Hind6  is  excluded  by  law  from  inheriting 
her  husband's  property,  tho  Courts  arc  authorized  to  fix  the  amount 


See  2  Mad.  H.  C.  36. 
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of  maintenance  receivable  by  her  from  her  husband's  heirs^  with 
reference  to  the  circumstances  of  the  family. 

This  was  a  case  brought  in  the  Fatna  Court  of  Appeal  by  the 
Appellant^  formerly  plaintiff  (after  having  established  her  pauperism), 
for  the  sum  of  1,46,075  Rupees  in  ready  money^  jewels  and  other 
property,  on  the  4th  of  November  1815,  against  the  Respondent, 
formerly  defendant.  It  was  set  forth  in  the  plaint,  that  the  husband 
of  the  plaintiff  (Durgahee  Naik)  and  the  defendant,  his  brother, 
after  the  decease  of  their  elder  brother  Nomee  Naik  and  Ruggoo 
Naik  their  father^  carried  on  jointly  a  trade  in  various  commodities. 
That  by  virtue  of  the  deed  of  partition  the  sum  claimed  is  due  to 
the  plaintiff  as  her  husband's  share  of  the  property. 

On  the  15th  of  February  1819,  the  case  came  before  the  Acting 
Judge  of  the  Patna  Court,  and  the  claim  was  dismissed  on  the  follow- 
ing grounds.  That  the  plaintiff,  although  time  and  opportunity  had 
been  allowed  her,  had  not  filed  the  deed  of  partition  mentioned  in 
her  plaint,  that  in  a  former  suit  instituted  by  her  she  had  not  men- 
tiooed  that  deed,  which  might  therefore  fairly  he  presumed  not  to  have 
been  in  existence ;  that  the  claim  of  the  plaintiff  was  therefore  not 
established,  and  that  she  was  only  entitled  to  receive  a  sum  sufficient 
for  her  maintenance.  The  defendant  was  directed  to  pay  her  for 
that  purpose  in  future  the  sum  of  twenty  Rupees  per  mensem  from 
the  1st  February  1819 ;  and  in  consideration  of  all  the  circumstances 
of  the  case  the  parties  were  made  to  pay  their  own  costs  respectively. 

The  plaintiff  appealed  in  forrad  pauperis  from  this  decision  to 
the  Court  of  Sudder  DeWanny  Adawlut  On  the  28th  of  September 
1820,  the  case  was  brought  forward  before  the  Senior  Judge  (Sir 
K  Colebrooke  and  the  fourth  Judge  S.  T.  Goad)  of  that  Court,  After 
reading  the  papers  it  was  thought  necessary  to  institute  a  more  minute 
investigation  into  the  truth,  or  otherwise,  of  the  statement  made  by 
the  appellant  in  the  petition  setting  forth  the  grounds  of  appeal,  es- 
pecially as  to  the  validity  or  otherwise  of  the  d^ed  of  partition  filed 
by  her.  An  order  was  therefore  passed  that  a  copy  of  the  petition 
of  the  appellatkt,  setting  forth  the  grounds  of  appeal  and  the  origi- 
nal deed  of^plEixtition  filed  on  the  31st  July  1820,  should  be  send, 
together  with  the  other  papers  of  the  cause,  to  the  Judges  of  the 
JPatna  Provincial  Court. 
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On  a  final  return  being  made  by  the  Provincial  Court  on  the 
3rd  of  March  1823,  the  case  was  brought  to  a  hearing  before  the 
then  Chief  and  Fourth  Judges  (W.  Leycester  and  W.  Dorin).  Af- 
ter the  case  had  been  gone  through,  an  order  was  sent  to  the 
pundits  of  the  Court  to  deliver  within  one  week  an  answer  to  the 
following  questions  :— If  a  Hindii  inhabitant  of  Zillah  Tirhoot,  who 
carried  on  trade  jointly  and  lived  together  with  his  brother,  died 
leaving  a  wife  but  no  children,  and  if  the  wife  be  heir  to  none  of 
the  joint  properties,  movable  or  immovable^  is  she  entitled  to  receive 
a  sum  sufficient  for  her  maintenance ;  if  she  is  entitled  to  receive  it, 
whether  the  amount  of  it  is  to  be  settled  by  judicial  authority  or 
in  what  manner,  and  what  oyght  to  be  the  rule  in  such  cases  as 
prescribed  by  the  Hindti  law  ? 

The  reply  of  the  pundits  was  to  the  following  effect  :-^''  If  a 
Hindii,  inhabitant  of  Tirhoot,  who  lived  and  carried  on  trade  with 
his  brother,  die,  leaving  a  wife,  but  no  children,  and  if  his  wife  does 
not  acquire  by  inheritance  his  property,  movable  or  immovable,  she 
is  entitled  to  receive  a  sum  sufficient  for  her  maintenance,  because 
the  wives  of  those  who  die  without  a  division  having  taken  place 
of  the  property,  which  they  may  have  possessed  jointly  with  others, 
are  by  the  Hindii  law  entitled  to  receive  a  maintenance,  and  the 
heirs  of  the  deceased  are  in  the  first  instance  to  decide  upon  the 
sum  they  shall  give  for  ttiat  purpose ;  but  if  it  should  appear  that 
they  neglect  to  assign  a  rea^nable  maintenance,  the  Judge  is  at 
liberty  to  award  a  certain  sum  sufficient  for  that  purpose,  with  re- 
ference to  the  usage  of  the  family  and  their  circumstances  in  life," 
and  to  cause  it  to  be  paid  her  from  the  property  of  the  deceased 
It  appeared  to  the  sitting  Judges  that  the  validity  of  the  deed  of 
partition  was  not  proved  from  the  further  evidence,  nor  the  amount 
of  the  property  established  as  set  forth  by  the  appellant ;  and  that 
there  was  no  reason  for  setting  aside  the  judgment  of  the  Provincial 
Court  of  the  15th  of  February  1819.  A  final  decisioni  was  there- 
fore passed  affirming  that  judgment,  and  dismissing  the  appeal  of 
the  appellant,  providing,  however,  that  the  respondent  should  pay 
to  her  the  sum  of  20  rupees  per  mensem,  as  awarded  by  the  Pro- 
vincial Court  fpr  her  maintenance.  The  costs  of  the  Court  were 
made  payable  by  the  appellant,  as  well  as  the  sum  paid  by  the  res- 
pondent as  costs  in  the  Provincial  Court,  to  be  levied  from  any  pro- 
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perty  ^hich  the  appellant  might  be  proved  to  possess  over  and  above 
the  sum  of  20  rupees  per  mensem  assigned  her  by  the  Court  for  her 
maintenance.— SeL  S.  D.  A.  Rep.  Vol.  Ill,  p.  223  (New  Ed.  p.  298.) 

A  Hindfi  widow's  maintenance  is  a  charge  upon  the  family 
estate  in  whosesoever  hands  the  estate  may  fall. — Museummat 
Khukroo  Misrain  v.  Jhoomuk  Lall  Z?om.— S.  W.  R.  Vol.  XV, 
page  263. 

The  heir  who  takes  and  becomes  possessed  of  the  estate  of  the 
deceased  must  be  held  to  continue  to  be  primarily  responsible  both  in 
person  and  property,  for  the  maintenance  of  the  widow^  even  though 
he  should  have  fraudulently  transferred  that  estate,  or  otherwise 
have  improperly  wasted  it,  and  the  widow  is  bound  to  look  to  the 
heir  for  her  maintenance  and  to  claim  it  from  him  primarily  rather 
than  from  the  estate  transferred  or  wasted,  which  may  nevertheless 
be  in  the  last  resort  answerable  to  her  claim. — Ram  Chum  Tewaree 
V.  Muesummat  Jueoda  Ko&nwer.*^ Agio,  H.  C.  Rep.  Vol.  II,  a.  (5. 
page  134. 

The  widow  of  an  undivided  Hindd  who  leaves  a  co-parcener 
him  surviving,  has,  like  the  widow  of  a  divided  Hindii  who  leaves 
male  issue,  merely  a  right  to  maintenance,  where,  therefore,  a 
widow  sued  for  a  Palaiyaputtu  as  heir  to  the  surviving  brother  of 
her  husband :  Held,  that  the  suit  must  be  dismissed. — Fed" 
damuthe  Viramani  v.  Apper  Hau  and  others. — Mad.  H.  C.  Rep. 
Vol.  II,  page  117. 

Where  maintenance  of  a  Hindu  widow  was  not  made  by  her 
deceased  husband  dependent  upon  her  living  with  his  family,  she 
is  entitled  to  it,  notwithstanding  she  leave  the  house  of  his  fSeimily 
and  go  to  that  of  her  father. — Surun-moyee  Dassee  v.  Oopal  Lall 
Does, — Marshall's  Reports,  page  497. 

A  Hindii  widow's  right  to  maintenance  does  not  cease  on  her 
leaving  her  husband's  house. — Sree-ram  Bhuttachaiyee  v.  PvddO" 
mookkee  Debea.—S.  W.  R.  Vol.  IX,  p.  152. 

The  High  Court  remanded  the  case  for  the  determination  of 
issues  regarding  the  circumstances  of  a  widow  who  clcdmed  main* 
tenance  from  her  husband's  father. 
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Senible. — Separation  from  her  husbana's  family  does  not  depriFe 
a  Hindii  widow  of  her  right  to  claim  maintenance  from  them,  if 
she  happens  to  be  in  needy  circumstances. — Ghundra-blulya  Bai  v. 
Kdshirndth  VUhai—Bom.  H.  C.  Rep.  Vol.  II,  p.  322. 

A  Hindii  widow,  who  for  no  improper'  purpose  leaves  her  hus- 
band's family,  does  not  thereby  forfeit  her  right  to  maintenance. — 
Ahollyorbai  Debea  v.  Lukkhimunee  JDefteo.— S.  W.  R.  Vol.  VI, 
page  37. 

Under  the  Hindu  law,  mere  unkindness  short  of  cruelty  would 
not '  be  sufficient  justification  for  a  wife  in  leaving  her  husband's 
house. 

Reference  being  had  to  the  first  Code  of  Criminal  Procedure 
(XXV  of  1861)  and  to  the  existing  Code  X  of  1872,  Section  536, 
unless  a  husband  refuses  to  maintain  his  wife  in  his  house,  and 
has  been  guilty  of  acts  of  cruelty,  which  would  justify  her  in  leaving 
his  protection,  she  is  not  entitled  to  maintenance  while  living 
apart  from  her  husband. — SUa-nath  Mookerjee  v.  SrimuUy  Hoknar- 
buUy  Debea.— S.  W.  R.  Vol.  XXIV,  p.  377. 

Where  a  Hindti  wife  had  left  her  husband's  house,  and  carried 
on  an  independent  calling,  and  the  husband  did  not  object  to  the 
calling  or  give  her  notice  to  return,  Held  that  as  she  was  desirous 
of  returning,  and  the  husband  declined  to  maintain  her,  she  was 
entitled  to  maintenance. — Nity  Laha  v.  Soondery  DaaaeeS,  W» 
iR.  Vol.  IX,  p.  475. 


Calcutta,  H.  C— TAe  20th  Jammi^  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  and  Romesh  Chunder 
MiTTER,  Judges. 

Special  Appeal  from  a  decision  passed  by  the  Judge  of  Outtack 
Baboo  Goluck  Chundeb  Bose  (Defendant)  Appellant, 

versus 
Rani^  OhillA  Datbe  (Plaintifif)  Respondent 

'Under  the  Hindd  law,  property  porehaBed  from  the  heir  with  noUoe  that  a  widow  is 
entitled  to  he  maintained  out  of  it^  continaee  while  in  (he  haods  of  the  parchaaer 
to  be  charged  with  that  mainteuanoe. 
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Before  following  propdrties  from  which  she  h  entitled  to  obtain  her  maintenance  in 
the  hj&ndii  of  the  purohaser,  a  Hindd  widow  is  not  boulkd  in  all  casea  to  attempt 
to  recover  her  maintenance  from  the  heir-at-law. 

Mitter,  J. — We  do  not  tbink  it  necessary  to  call  upon  the  other 
side  in  this  case.  Three  points  have  beeii  raised  in  Special  Appeal. — 

First. — That  the  claim  of  maintenance  should  not  have  been 
held  as  a  charge  upon  the  estate  in  the  hands  of  the  defendant. 

^Second. —^rhat  the  plaintiff  should  not  have  been  aTlowed 
to  recover  a  decree  against  the  defendant  without  first  having  re- 
course to  a  suit  against  the  heir. 

Third. — That  the  debts  on  account  of  which  the  family 
property  was  sold  and  purchased  by  the  defendant,  being  debts 
which  were  binding  upon  the  family,  the  plaintiff  has  no  right  to 
charge  her  maiutenance  upon  that  property  in  the  hands  of  the 
purchaser. 

As  regards  the  first  question,  it  is  not  necessary  for  us  to  decide 
whether  in  all  cases  under  the  Hindti  Law,  maintenance  is  to  be 
deemed  as  a  charge  upon  property  in  the  possession  of  a  subsequent 
assignee  from  the  heir.  It  has  been  settled  by  more  than  one  deci- 
sion of  this  Court,  that  where  a  piirchaser  purchases  property  firom 
the  heir  with  notice  that  a  Hindti  widow  is  entitled  to  be  maintain- 
ed out  of  it,  the  property  in  the  hands  of  the  purchaser  continues  to 
be  charged  with  that  maintenance.  In  this  case  both  Courts  have 
found  the  fact  that  the  defendant/  before  he  purchased  the  property, 
did  receive  such  notice.  That  being  so,  we  think  that  the  Lower 
Courts  are  right  in  making  the  property  in  the  hands  of  the  defen- 
dant liable  for  maintenance  of  the  plaintiff. 

As  regards  the  second  question  that  has  'been  argued  before  us, 
it  seems  to  me  that  it  is  not  a  correct  proposition  of  Hindii  Law 
to  say,  that  in  all  cases^  a  Hindti  widow  is  not  entitled  to  follow  pro- 
perties from  which  she  is  entitled  to  obtain  her  maintenance  in  the 
hands  of  the  purchaser,  unless  she  at  first  attempts  to  recover  her 
maintenance  from  the  heir-at-law.  It  may  be  that  in  certain  cases 
where  the  defence  is  that  sufficient  property  is  still  in  the  hand  of 
the  heir-at-law  from  which  the  maintenance  can  be  recovered,  the 
person  entitled  to  maintenance  might  not  be  allowed  to  recover  it 
from  the  purchaser  of  a  small  portion  of  the  family  property  without 
first  attempting  to  recover  it  from  the  properties  in  the  possession  of 
Vol.  II.  7« 
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the  beir-at-law.  But  in  this  case  there  was  no  such  defence,  and^ 
in  either  of  the  Courts  below>  the  objection  in  this  form  was  not 
raised.  And  we  do  not  think  that  we  ought  to  allow  it  to  be  raised 
here  for  the  first  time  in  special  appeal. 

The  same  remarks  will  apply  to  the  third  ground  of  special 
appeal  which  has  been  argued  before  us ;  that  was  never  raised  in 
either  of  the  Courts  below ;  and  we  do  not  think  that  we  ought 
to  allow  it  to  be  raised  for  the  first  time  in  special  appeal. 

Upon  these  grounds  we  think  that  the  special  appeal  ought  to 
be  dismissed  with  costs. 

Olover,  J.— I  concur.— S.  W.  R  Vol.  XXV,  p.  100. 

A  Hindii  widow's  claim  to  maintenance  upon  an  estate  does 
not  necessarily  render  the  sale  of  the  property,  subversive  of  her 
right ;  for  even  if  there  be  no  other  property  out  of  which  that 
maintenance  can  be  derived,  there  is  nothing  to  prevent  her  from 
suing  to  establish  her  right  to  make  her  maintenance  a  charge 
upon  the  property  sold. — Anundrmoyee  Goopta  v.  <}<ypaUchunder 
Bane7yea,—S.  W.  R.  for  1864,  p.  310. 

Held  that  the  Hindti  widow's  right  to  maintenance  being  a 
charge  on  the  property  forming  her  deceased  husband's  estate,  re- 
mains claimable  out  of  the  property,  notwithstanding  its  alienation 
by  the  heirs,  unless  she  bargains  to  forego  it-^Heera  Lall  v.  Mua- 
summat  Kousillah. — Agra  H.  C.  Rep.  Vol.  I,  p.  42. 


CALCUTTA  H.  C.—The  Uth  of  December  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo-nath   Pundit,  Judges. 

Bhuqwan-CHUNDER  Bose  and  others  (Defendants)  Appellants, 

verstia 
BiNDOO  Bashinee  Dassee  (Plaintiff)  Respondent 

A  Small  Cause  Court  has  juriBdiction  only  as  regards  arrears  of  fixed  maintenance,  but 

not  to  determine  the  right  to  receive  it. 
On  what  principle  maintenance  for  a  Hindti  widow  should  be  awarded. 


Digitized  by  VjOOQ  IC 


Chap.  v.  ]  MAINTENANCE.  603 

Shumbhoo-nath  Pundit,  J.— On  the  case  coming  up  for  trial,  the 
respondent  took  objection  regarding  jurisdiction,  but  we  hold  that 
the  Small  Cause  Court  could  have  jurisdiction  only  as  regards  arrears 
of  fixed  maintenance,  and  not  for  determination  of  the  right  to  re- 
ceive it. 

We  have  great  doubts  regarding  the  legal  liability  of  the  special 
appellant,  the  brother  of  the  deceased  husband  of  the  plaintifFj 
to  support  her.  At  least  he  may  be  liable  to  maintain  her  in  case 
of  his  having  obtained  from  his  father  any  property  yielding  him 
an  income.  In  that  case  also,  the  amount  of  the  maintenance  can 
be  fixed  with  reference  to  the  amount  of  this  income^  and  not 
solely  on  the  necessities  of  the  plaintiff.  It  is  also  to  be  kept  in 
mind  that,  in  case  of  the  income  of  the  special  appellant  from  an- 
cestral property,  or  in  case  of  his  personal  liability,  his  personal 
property  being  small,  the  Lower  Appellate  Court  will  have  to  con- 
sider that  the  special  appellant  may  find  it  more  convenient  to  main- 
tain the  plaintiff  in  his  house  than  if  she  were  to  live  separate. 
The  reasons  given  by  the  Lower  Appellate  Court  to  decree  two 
annas  per  day  appearing  incorrect,  inasmuch  as  they  are  not  in 
accordance  with  the  above  principle,  we  remand  the  case  to  the 
Lower  Appellate  Court  to  retry  the  whole  case,  with  reference  to 
the  above  remarks,  and  to  fix  an  amount  suitable  to  the  income  of 
the  special  appellant— S.  W.  R.  Vol.  VI,  p.  286. 

It  is  not  necessary  that  a  Hindu  widow  should  be  maintained 
in  the  same  state  in  which  her  husband  would  maintain  her. — Kalee- 
persavd  Singh  v.  Koopoor  Konwaree.—S.  W.  R.  Vol.  IV,  p.  65. 

The  question  of  the  adequacy  of  maintenance  granted  to 
widows  and  daughters  depend  on  each  case  on  its  own  peculiar 
circumstances. — Uino-bundhoo  Chowdry  v.  Rajmohinee  Cliowdry, — 
S.  W.  R.  Vol.  XV,  c.  r.  p.  73. 
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Calcutta,  H.  C.—fhe  ^th  of  September  1875. 

Present . 

The  Hon'le  W.  Markby,  Judge. 

NoBO  QoPAL  Roy  (Defendant)  Appellant, 

versus 

3BEEMUTTT  Amrit  Motbe  Dasseb,  (Plaintiff,)  Respondent. 

A  Civil  Court  has  power  io  fix  the  rate  of  maintenance  payable  by  a  hnaband  to  lua 
wife,  where  she,  for  lawful  cause,  is  residing  apart  from  him,  and  to  make  an  order 
that  maintenance  at  that  rate  shall  be  paid  in  future,  subject  to  be  set  aside  or  modi- 
fied according  to  oircumatances. 

I  think  that  the  plaint  did  ask  that  the  maintenance  to  be  paid 
to  the  wife  should  be  fixed  not  only  for  the  period  which  had  already 
elapsed,  but  for  the  future. 

I  also  think  that  the  Civil  Court  has  power  to  fix  the  rate  of 
maintenance  payable  by  the  husband  to  his  wife  in  cases  where, 
she,  for  lawful  cause,  is  residing  apart  from  him,  and  also  power  to 
mtike  an  order  that  maintenance  at  that  rate  should  be  paid  in 
future. 

But  I  think  it  equally  clear  that,  that  order  must  be  subject 
to  any  modification  which  future  circumstances  may  render  neces- 
sary, and  that,  under  some  circumstances,  the  maintenance  might 
be  withdrawn  altogether.  I  am  rather  disposed  to  think  that  that 
is  so  without  any  special  directions  contained  in  the  order.  I  am 
inclined  to  think  that  if  it  could  be  shown  that  the  wife  had  been 
guilty  of  such  misconduct  as  would  disentitle  her  to  maintenance, 
or  that,  under  the  changed  condition  of  circumstances,  she  could  b^. 
called  upon  to  return  to  her  husband's  house,  or  that  the  rate  of 
allowance  should  be  changed,  the  Court  would  have  power  in  all 
such  similar  cases  either  to  set  aside  or  to  modify  the  order  as  cir- 
cumstances might  require. 

The  decree  will  therefore  be  modified  in  accordance  with  this 
view.— S.  W.  R.  Vol  XXIV,  p.  428. 

A  woman  divorced  for  adultery  who  had  continued  in  adultery 
during  her  husband's  life,  and  in  unchastity  after  his  death,  is  not 
entitled  to  maintenance  out  of  the  property  of  her  deceased  husband 
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accorj^iDg  to  Hindfi  law. — Muftammal  v.  KamahBhee  AmmqL — ^Mad. 
H.  c!  R  Vol.  Il/p. '337. 

A  Hindii  adultress  living  apart  from  her  husband  can  not  re- 
cover maintenance  from  him  so  long  as  the  adultery  is  uncondoned.— 
Ilata  Skavairi  v.  Ilata  Ndrdyan  -STamftiuim.— Mad.  H.  0.  R. 
Vol.  I,  a.  c.  p.  872. 

A  daughter  living  apart  from  her  father  for  no  sufiBicient  cause 
cannot  sue  him  for  maintenance.  Ilata  Shavatri  and  another  veraua 
Ilata  Ndrdyan  Nambvdiri, — Mad.  H.  C.  R.  Vol.  I,  p.  872. 

According  to  Hind6  law  a  son's  widow  is  entitled  to  mi^ntent^nce 
so  long  as  she  leads  a  chaste  life,  whether  she  elects  to  live  with  her 
father-in-law  or  with  her  own  relations. — Khoodee-manee  Debea  v. 
Tara  Chand  ChukerbyMy,—S,  W.  R.  Vol.  II,  p.  134. 

A  Hindu  father  and  son  lived  joint  in  food  and  worship,  but 
separate  in  estate. — Held  that  the  widow  of  the  son  has  no  legal 
claim  upon  the  father  for  maintenance. — Rujjo-money  v.  Shih 
Chunder  AfuZiioi.— Hyde's  Rep.  Vol.  II,  p.  103. 

On  a  division  of  an  estate,  the  Hindu  law  recognizes  the  right  of 
a  grand-mother  to  maintenance,  but  not  l^er  title  to  any  share  of 
the  estate.*— Pwdrfo-w>jpAf€6  Da99ee  v.  Raee-monee  Daesee. — S.  W. 
R  Vol.  XII,  p.  409.. 

A  Hindii  died  leaving  a  widow  and  an  adopted  son,  who  con- 
tinued after  his  deaths  to  reside  in  the  same  dwelling-house  in  which 
they  had  resided  with  the  deceased  during  his  life-time^  and  which 
formed  a  portion  of  his  estate.  The  son  being  an  infant^  the  widow 
had  the  management  of  the  house^  and  let  a  portion  of  it  to  tenants 
at  a  monthly  rent  Subsequently  the  son  sold  the  house^  as  his 
property  by  inheritance,  to  a  stranger,  who  gave  the  widow  and 
tenant  a  week's  notice  to  quit. — Held  that  the  son^  even  if  he  had 
attained  his  maj,outy,^could  not  evict  the  widow^  or  authorize  the 
purchaser  to  do  so,  without  providing  some  other  suitable  dwelling 
for  her;  nor  in  any  case  could  the  tenant  be  turned  out  without  a 
month's  notice. 

*T  See,  however,  Partition. 
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It  seems  that  the  text  of  KIttIyaka  (2  Colebrooke's  Digest^ 
p.  133)  is  a  restriction^  and  not  a  moral  precept  only  ;  that  the  heir 
of  the  deceased  has  not  such  a  right  in  the  dwelling  of  the  family^ 
that  he  can  at  once^  of  his  pleasure,  turn  out  the  females  of  the 
family^  or  sell  it^  and  give  the  purchaser  a  right  to  turn  them  out— - 
Mongala  Debee  v.  Deeno-naiUh  Bose.—B.  L.  R.  Vol.  IV,  p.  72;  and 
S.  W.  R.  Vol.  XII,  p.  35. 

A  son,  whether  adopted  or  begotten,  can  claim  maintenance  of 
his  father  until  put  into  possession  of  his  share  of  the  ancestral  pro- 
perty.— Ayyavu  Muppanar  v.  Niladatchi  Ammal  and  others. — Mad. 
H.  C.  Rep.  Vol.  I,  p.  46. 

According  to  the  EUndii  or  Jain  law,  a  father  is  not  bound  to 
maintain  his  grown-up  son.— Prem  Ohand  Peparah  v.  EvZas  Chand 
Peparah.'-B.  L.  R.  Vol.  IV,  ap.  p.  23;  and  S.  W.  R.  vol.  12,  a  r. 
page  494. 

The  illegitimate  son  of  a  Shfidra  by  a  concubine  not  being  a 
slave,  is  entitled  to  maintenance  according  to  Eindfi  law. — Muthu- 
swamy  Jagavira  Yettapa  Naikar  v.  Venkatta  Subha  Tettia. — Mad. 
H.  C.  Rep.  Vol.  II,  p.  293. 

Held  that  the  appellant  had  failed  to  establish  the  alleged  marri- 
age of  his  father  with  his  mother,  and  that  consequently  his  claim  as 
a  legitimate  son  of  the  late  Rajah  of  Ramnuggur  could  not  be  sus- 
tained ;  that  he  was  not  entitled  to  inheritance  as  the  illegitimate 
son  of  the  Rajah,  because  his  father,  who  was  a  Rajpoot,  was  a 
Khattri,  or  one  of  the  three  regenerate  or  twice  born  races  whose 
illegitimate  sons  could  not  inherit ;  but  that  he  was  entitled  to  main- 
tenance out  of  his  father's  estate. — Chauturya  Run  Murdun  Syn 
V.  Sahih  Purlhad  Syn.—B.  L.  R  Vol.  IV,  P.  0.,  182 ;  and  &  W.  R. 
Vol.  XII,  p.  686. 

In  a  suit  for  maintenance  brought  by  an  illegitimate  son  of  a 
Hindii  Zemindar  deceased, — Held  that  it  was  established  that  the 
plaintiff  was  the  natural  son  of  such  zemindar,  and  recognized  by 
him  as  such,  it  not  having  been  ectential  to  the  plaintiff's  title  to 
maintenance  that  he  should  be  shown  to  have  been  born  in  the 
house  of  his  father,  or  of  a  concubine  possessing  a  peculiar  status 
therein.    Case  remanded  for  the  Courts  in  India  to  try  whether  such 
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maintenance  can  be  a  charge  upon  an  impartible  zemindary^  or,  if 
notj  out  of  what  property  or  fund,  if  any,  the  son  was  entitled  to  be 
paid. — Muthri-awamy  Jagivira  Yettappa  Naiken  v.  Vencuta-awara 
Yettappa,  2  B.  L.  Re.  P.  C,  15.— S.  W.  R.  Vol.  II,  p.  684. 

Plaintiff  sued  his  elder  brother  for  mainteuance,  calculated  at 
Rs.  300  per  month.  The  first  Court  gave  a  decree  for  Rs.  50  per 
month,  which  was  reversed  on  appeal  by  the  Judge,  on  the  ground 
that  he  could  recover  no  smaller  amount  than  that  claimed  in  his 
plaint.  Held,  in  special  appeal^  that  plaintiff  had  a  right  to  a  iiud- 
ing  by  the  Judge  as  to  what  amount  and  what  kind  of  maintenance 
he  was  entitled  to  receive  from  defendant. — Neeladree  Singh  v.  Ma- 
jah  Rughoo-nath  Singh.S.  W.  R.  Vol.  XVII,  c.  r.  p.  411. 

No  rule  of  Hindfi  law  precludes  the  recovery  of  arrears  of 
maintenance.  The  only  bar  to  the  enforcement  of  a  purely  legal 
right  is  the  lapse  of  the  time  required  by  the  law  of  limitation  to 
bar  the  remedy. — Venkopadhyaya  v.  Kavari  Hengu8U, — Mad.  H. 
C.  Rep.  Vol.  II,  p.  36. 

A  right  to  maintenance  bequeathed  to  a  person  is  not  affected 
by  private  arrangement  entered  into  by  the  members  of  the  testator's 
family,  who  are  liable  to  pay  the  maintenance  as  a  charge  on  the 
testator's  estate. 

A  plaintiff,  however,  who  has  resided,  and  been  supported  by 
the  family  for  twelve  years  afterthe  testator's  death  without  claim- 
ing the  maintenance  bequeathed  to  her,  is  presumed  to  have  waived 
her  right. — Ram  Lall  Mookerjea  v.  Mussummat  Tara  Soondery 
Dabea.^3.  W.  R  for  1864,  p.  8. 

A  Hindii  widow  cannot  alienate  for  any  purpose  property  en- 
trusted to  her  solely  that  from  its  profits  she  may  maintain  her- 
self.—Sei^fc  OobiTid  Daas  v.  Ranchora.—^.  W.  R.  Vol.  Ill,  p.  324, 

A  Hind6  widow's  right  to  maintenance  out  of  lands  which  be- 
longed to  her  husband  and  have  devolved  on  her  son,  is  a  purely 
personal  right,  which  cannot  be  sold  in  execution  of  a  decree  or 
otherwise  transferred. — Bhyrub  Chunder  Ohose  v.  Nubo  Chunder 
Ouho.—S.  W.  R.  Vol.  V,  p.  111. 
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There  is  no  rule  of  Hindu  law  which  recognizes  authority  in  a 
willow  entitled  only  to  maintenance  to  make  contracts  for  necessary 
supplies  binding  upon  the  heir  in  possession  of  the  family  property 
and  liable  to  maintain  hew-^Rama-swamy  Aiyan  v.  Minahhi 
Ammal  and  another. — Mad.  H.  C.  Rep.  Vol.  II,  p.  409. 

A  Hindu  widow  who  had  been  supported  by  her  father-in- 
law,  after  his  death  sued  his  eldest  doti  for  maintenance  and  obtained 
a  decree  for  Bs.  150,  notwithstanding  the  defendant's  objection  thaC^ 
being  one  of  three  brothers  who  inherited  their  father's  estate,  he 
was  not  solely  liable  for  the  maintenance  claimed. 

Held  that  as  this  was  a  Small  Cause  Court  suit,  the  appeal  did 
not  lie.  The  maintenance  of  a  widow  is  by  Hindti  law  a  charge  upon 
the  whole  estate  and  therefore  upon  every  part  thereof.  The  defend- 
ant might  have  the  question  raised  by  him  decided  by  suing  his 
brothers  for  contribution.— Kama-cfcandra  DikahU  v.  SavUri-baL — 
Bom.  H.  C.  Rep.  Vol.  IV,  a.a  j.  p.  73. 

The  fact  of  A  having  been  long  supported  by  B,  or  of  his^ 
having  been  purchased  either  as  a  slave  or  as  a  chela  will  not  entitle 
him  to  claim  perpetual  maintenance  for  himself  and  his  heirs.  Es- 
pecially where  A  does  not  show  that  he  has  been  deprived  of  ordi- 
nary means  of  livelihood  which  he  might  otherwise  have  comman- 
ded.— Narain  Daaa  v.  Maharajah  Mahtab  Chund  Bahadoor. — S.  W. 
R.  Vol.  VII,  p.  137. 

Admitted  legal  opinions. 

An  expelled  wife  is  not  entitled  to  demand  a  eliare  of  her  husband'^  property. 

Q.  A  person  had  two  wives,  who  quarrelled  with  each  other, 
and  the  husband  turned  away  his  senior  wife  from  his  family  house. 
In  this  case,  is  the  first  wife,  during  the  husband's  life,  entitled  to  a 
share  of  his  property  ?    If  so,  to  what  proportion  ? 

R,  Under  the  circumstances  stated,  the  wife  is  not  entitled 
to  demand  a  share  of  her  husband's  property. 

Manu  has  declared,  that  a  mother  and  a  father,  in  their  old 
age,  a  virtuous  wife,  and  an  infant  son,  must  be  maintained,  even 
though  doing  a  hundred  times  that  which  ought  not  to  be  done. 
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According  to  the  preceding  authorities,  the  eldest  wife  is  entitled 
only  to  a  sura  sufficient  for  the  necessary  expenses  attendant  on  her 
food  and  raiment,  even  though  expelled  from  her  husband's  house. 
It  is  the  general  rule,  that  a  wife  must  be  maintained  by  her 
husband. 

Zillah  Sarun,  July  lOth,  1812.— Macn.  H.  L.  Vol.  II,  Chap.  II, 
Case  3. 

There  is  no  provision  for  alimony  in  the  Hindd  law,  but  only  for  maintenance.  ' 

Q.  A  widow  was  in  possession  of  some  property,  which  had 
devolved  on  her  at  the  death  of  her  husband.  The  widow  of  her 
son  (who  died  before  his  father)  sues  her  for  alimony  to  a  specific 
amount ;  and  on  referring  the  case  to  a  pundit,  the  following  Vya- 
vasthd  was  given  :  that  "  if  a  widow  live  in  the  house  of  her  mother- 
in-law,  the  latter  should  aflford  her  food  and  raiment ;  but  that  no 
rules  as  to  a  specific  portion  on  account  of  alimony  had  been  laid 
down  in  the  law,  and  that  this  should  be  determined  by  extent  of 
means.'*  Is  it  then  necessary,  supposing  that  a  disagreement  should 
subsist  between  the  mother  and  daughter-in-law,  that  the  latter 
should  live  with  the  former'?  If  there  should  be  any  established 
rule  making  it  incumbent  to  give  alimony  to  the  family  of  the  person 
in  possession  of  the  estate,  and  the  person  in  possession  should  not 
give  alimony  in  proportion  to  the  extent  of  the  means,  in  such  case, 
is  it  competent  to  any  authority  to  fix  the  amount  to  be  given  ? 

R.  While  the  father  and  other  relations  of  her  husband  exist, 
the  residence  of  a  widow  in  their  house  is  declared  to  be  obligatory 
on  her;  and  the  law  does  not  contemplate  any  case  of  opposition  to 
this  rule,  as  in  the  following  text. 

The  father-in-law  and  the  rest  are  bound  to  maintain  a  virtuous 
and  childless  widow ;  but  there  is  no  provision  for  a  case  in  which, 
alimony*  may  be  sued  for,  not  having  been  given  in  proportion  to 
the  means  :  "Let  them  (the  brothers)  allow  a  maintenance  to  his 
(brother's)  women  for  life."— Pa^na  Court  of  Appeal.  February 
25tk,  1870.— Macn.  H.  L.  Vol.  II,  Chap.  II,  Case  4.        '^ 

•  This  word,  according  to  its  rendering  in  English  law,  is  not  exactly  applicable ;  bub 
there  does  not  appear  to  be  any  other  better  suited  to  express  the  sense  of  the  original. 
Though  the  Hindti  law  does  not  recognize  alimony,  yet  the  amount  of  maintenance  is 
specified  with  sufficient  precision. 
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An  unchaste  tyidow  is.  not  entitled  to  maintenanc/B  frpm  lier  lins^ 
band's  brothers,  even  though,  she  niay  have  resigned  h^r  right  to  hia 
property  in  their  favor,  in  consideratpc^  of  such  majnteDanceLrr 
Macn.  H.  L.  Vol.  II,  Chap,  ii.  Case  5. 

Sons  are  bound  to  maintain  their  aged  parents.— Macn.  H.  L, 
Vol.  II,  Chap,  ii,  Case  ft. 

According  to  the  law  as  cument  ia  Benares,  the  widow  of  a  nepbe^  is  entitled  to  iiaiki'' 
tenance  only  from  his  uncles  with  whom  he  was  in  partnerbhip. 

Q.  A  merchaut  died,  leaving  three  sons,  who  supceedpd  jointly 
to  the  property  of  their  father,  and  continued  to  carry  on  his  mcf- 
chantile  concerns.  The  eldest  of  these,  brothers  also  died,  and  was 
succeeded  by  a  son,  who  remained  as  a  partner  in  the  business  with 
his  uncles,  and  he  died  childless,  leaving  a  widow.  Under  these 
circumstances,  is  the  widow  entitled  to  a  share  of  the  property  h^Id 
in  coparcenary  by  her  husband  and  his  uncles,  or  merely  to  subsis- 
tence ;  and  if  the  former,  is  she  entitled  to  her  husband's  share,  or 
less  than  that  ? 

IL  Supposing  the  merchant  to  have  di,ed  leayinor  ibfee^saDB, 
and  they  to  have  carried  on  in  coparcenary  bis  comi^ergial  ooueerns^ 
anjd  the  elder  of  them  to  ha^ve  died  leavi;^g  a  son^  who  also  died, 
leaving  a  widow,  while,  the  property  was  undivided }  in  this  013^,  tke 
widow  has  no.  title  to  her  busband'3  share,  bu^  she  i^  entitled  tg  her 
maintenance,  as  declared  by  a  "text :  ''  To  the  cl^ildless  wive&  of 
brothers  and  of  %ons,  strictly  observing  the  conduct  prescribed,  their 
spiritual  parent  must  allot  mere  food  and  aid  garn>ents  which  are  doI 
tattered.f— Pa^^wt  Court  of  Appeal,  May  Sth,  1811. — Miawmmai 
Chourasee,  pauper,  v.  Kurmoo  Bhukut  and  anotl>er. — Macn.  H.  h 
Vol.  II,  Chap.  II,  Case  7. 

A  widow  whose  husband  died  before  bis  father  has  a  legal  daim 
to  maintenance  only. — Macn.  H.  L  Vol.  II,  Chap,  ii.  Case  8. 

A  woii>an  cannot  inherit  immediately  from  ber  step-son,  but  she 

is  entitled  to  maintenance  from  his  heir.— Macn.   H.  L   Vol  Ur 

Chap  ii.  Case  9. 

A  aoQ,  on  succeeding  to  hia  father's  estate,   must  maintain  his   step^molher  and  ber 
daughters. 


t  Savkba. 
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Q,  A  person  died,  leaving  two  sous  by  one  wife  (who  died 
before  him),  and  a  widow  and  her  two  daughters,  and  subsequently 
to  his  death  one  of  the  sons  died.  There  are  now  surviving  a  son 
of  his  first  wife^  and  a  widow  and  her  two  daughters  ;  and  supposing 
the  widow  to  have  received  no  portion  of  the  property  from  her 
step-son,  in  this  case,  is  she  entitled  to  any  share  of  the  estate ; 
and  if  so,  what  is  the  extent  of  her  right  ? 

i2.  The  widow  is  only  entitled  to  a  proper  maintenance  from 
her  step-son^  and  if  her  two  daughters  have  not  been  disposed  of 
in  marriage,  they  will  also  have  some  share  of  their  father^s  wealth 
to  defray  their  nuptial  expenses.  Should  they,  after  marriage,  be 
id  waht  of  maintenance,  in  consequence  of  their  husbands^  inability 
id  Support  them,  they  must  be  provided  Mf'iih  food  and  raiment  by 
their  half-brother.  This  is  conformable  to  the  Ddya-bKdga  and 
other  authorities.  Zillah  24f-Pergunnahs,  24iih  January  1818. — 
Maica  H.  L.  VoL  II,  Chap,  ii,  Case  10. 

The  widow  of  a  separated  brother  is  not  entitled  to  mainteuance 
from  het  late  husband's  family.— Macn.  fl.  L.  Vol.  II,  Chap,  ii, 
C2&S6  11. 

The  illagitiiiute  gon  of  k  penoa  belongiog  id  one  of  Uie  regenerate  tribes  is  entitied 
to  maintenauce  only. 

Q:  A  RtLJpoot  died,  leaving  a  widow  and  a  concubine  of  the 
Aheer  tribe,  by  whom  he  had  four  sons ;  and  on  his  d^ath,  his  widow 
performed  all  the  ezequial  ceremonies  necessary  on  the  occasion. 
In  this  case,  are  the  sons  and  their  mother  entitled  to  any  portion 
of  ibe  pto|)erty  left  by  the  deceased  owner  ;  and  if  so,  to  what  pro- 
portion is  each  of  the  stltvivors  entitled  ? 

R.  Under  the  circumstances  stated,  the  entire  property  left 
fay  the  de6ea8<ed,  Excepting  su^h  ornaments  and  clothes  as  were  worn 
by  the  ooficufoine  and  her  sons,  will  devolve  oh  the  widow.  The 
c6ncubiiye  and  her  sons  have  no  right  to  share  such  property,  but 
they  are  entitled  tb  maintenance.  This  opinion  is  conformable  to' 
Menu,  the  MUahhard,  Vivdda  RatnMara,  Vivdda  Chintamani, 
and  other  authorities. 
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Authoi^ies. 

The  text  of  Vrihaspati,  cited  in  the  Vivdda  Ratndkara  and 
other  authorities : — **  The  virtuous  and  obedient  son  born  of  a  9udra 
woman  unto  a  man  who  leaves  no  legitimate  offspring,  shall  take  a 
provision  for  his  maintenance,  and  the  kinsmen  shall  inherit  the 
remainder  of  the  estate." 

'^  This  relates  to  the  son  of  a  woman,  not  lawfully  married/' 
The  Vivdda  Ratndkara  and  Vivdda  Chintdmani, 

"  Even  a  son  begotten  by  a  svdra  on  a  female  slave,  may  take  a 
share  by  the  father^s  choice."  '*  From  the  mention  of  a  sndra 
in  this  place,  it  follows  that  the  son  begotten  by  a  man  of  a  regene- 
rate tribe  on  a  female  slave»  does  not  obtain  a  share  even  by  the 
father's  choice,  nor  the  whole  estate  after  his  demise.  But»  if  he 
be  docile,  he  receives  a  simple  maintenance.'' — MUdishard, 

Qoutama  : — "  A  son  by  a  svdra  woman,  born  unto  a  man  who 
leaves  no  legitir^iate  offspring,  shall,  if  ho  be  strictly  obedient  like 
a  pupil,  receive  a  provision  for  his  maintenance." 

"  The  son  begotten  on  a  sudra  woman  not  lawfully  married^  by 
a  man  belonging  to  one  of  the  three' first  classes,  who  leaves  no  son 
by  a  woman  of  a  twice-born  class,  shall  receive  a  provision  for  his 
maintenance,  that  is,  some  trifle,  as  a  stock  whereon  he  may  earn 
a  livelihood  by  agriculture  or  the  like. — The  Vivdda  Ratndkara. 

Zillah  Bhaugulpore,  nth  July  1824.— Macn.  H.  L.  Vol.  II, 
Chap,  ii,  Case  12. 

The  sale  by  a  widow  of  her  husband's  landed  property  is  valid,  if  neoeasary  for  her 
maintenance. 

Q,  There  were  three  uterine  brothers,  who  held  their. patri- 
monial lands  in  joint  tenancy.  Two  of  the  brothers  died,  each 
leaving  a  widow,  and  the  other  brother  still  survives.  The  estate 
is  jointly  possessed  by  these  individuals.  The  widows,  being  much 
distressed  for  the  means  of  maintenance,  sold  a  part  of  their  hus- 
bands' shares  of  the  joint  landed  estate,  without  the  consent  of 
their  husbands'  brother,  and  appropriated  the  purchase  money  to 
their  ONvn  use.     In  this  case,  is  the  sale  good  and  valid  ? 

jR.  The  text  of  Vi'^iaspati  cited  in  the  Ddya-bhaga : — "  Let 
the  wife  of  a  deceased  man,  who  left  no  male  issue,  take  his  share. 
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notwithstanding  kinsmen,  a  father^  a  mother^  or  uterine  brethren  be 
present" 

*'  Therefore,  the  widow  of  a  person  dying  without  male  issue 
takes  his  entire  heritage,  even  though  his  father  and  brother  be 
livings  because  she  confers  benefit  on  her  deceased  husband  by  pre- 
serving her  life  with  the  enjoyment  of  his  wealth,  and  by  offering 
oblations  to  his  manes :  and  if  she,  having  become  indigent^  defile 
her  chastity,  then  hell  becomes  her  husband's  portion.  Under  these 
circumstances,  the  preservation  of  her  chastity  and  life  is  absolutely 
necessary.  If,  with  the  produce  of  their  husbands'  estate,  their 
maintenance  cannot  be  supplied,  they  (the  widows)  for  the  purpose 
of  acquiring  the  means  of  subsistence,  may  mortgage,  or  seU  a  por- 
tion of  their  husbands'  landed  estate,  and  the  sale  in  such  case  is 
legal  and  valid. 

27th  August  1808.— Dowlut  Singh,  v.  Bukhtavrar  Singh.— 
Macn.  H.  L.  Vol.  IJ,  Chap,  xi.  Case  12. 


\ 
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SSCTXOIT  IX. 

ON  PAYHKNT  OF  DEBTS. 


Calcutta,  Hi  d^The  20(hv/June  1866. 

Present  : 
l^he  Hon'ble  F.  B.  Kemp  and  W.  S.  ^ton  Earr,  Judges, 
SuK^NAfl  Banoo  (one  of  the  defendants^)  Appellant^ 

versus 

HtJBo  CEJJBif  BUBUJ,  (Tlaitktiff;)  Respondent 

t 

The  payment  of  a  debt  inobrred  in  oonduottng  the  tradh  df  a  father  is  inoilmbeBt  npoa 
a  Bon  whether  he  is  of  age,  or  a  minor  or  a  posthumous  son. 

The  purchaser  is  not  bound  to  prove,  that  the  sum  borrowed  was  appropriated  for  tJie 
maintettan(Se  of  the  minor. 

This  was  a  suit  to  set  aside  an  alienation  made  by  the  mother 
and  brother  of  the  plaintiff  during  his  minority. 

The  necessity  recited  in  the  bill  of  sale  is  payment  of  debts  in- 
curred in  performing  the  sradh  of  the  father,  and  the  maintenaooe 
of  the  minor^  the  plaintiff. 

The  Courts  below  have  held  that  the  money  went  to  pay  off  ibe 
expenses  of  the  sradh,  and  not  that  of  the  minor's  maintenance^  be- 
cause the  sradh  of  the  father  could  not  have  been  performed  by  the 
plaintiff  inasmuch  as  he  was  not  born  at  the  time  the  father  died,  he 
was  not  liable  to  pay  any  portion  of  the  debt  incurred  for  that 
purpose. 

With  reference  to  the  debt  incurred  for  maintenance,  the  Coarti 
below  held  that  the  ontis  of  proving  that  the  sum  borrowed  was  ap- 
propriated for  the  purpose  of  the  maintenance  of  the  minor,  was  on 
the  purchaser,  special  appellant  before  us,  and  that  he  had  failed  to 
prove  such  appropriation. 

We  are  clearly  of  opinion  that  both  the  Lower  Courts  are  wrong. 
The  payment  of  a  debt  incurred  in  conducting  the  sradl^  of  a  father 
is  incumbent  upon  a  son  whether  he  was  of  age,  or  a  minor  or  a  pos* 
thumous  son  of  the  deceased.  (See  page  297  Volume  II).  Macnaagh* 
ten's  Hideo  Law.) 
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The  Courts  below  are  also  wrong  in  tbrowiDg  the  onus  upon  the 
purchaser  of  proving  the  appropriation  of  the  monies  borrowed.  This 
is  contrary  to  the  ruling  of  the  Privy  Council  in  the  well-known 
case  of  Hanuman  Pershad  Pandey. 

Finding,  therefore^  that  the  sale  was  made  for  purposes  such  as 
are  recognized  as  legal  nocessities  under  tl^  Hindoo  Law,  wb  reverse 
the  decisions  of  the  Lower  Courts  and  decree  this  appeal. — S.  W.  R. 
Vol  VI,  p.  34. 


Calcutta,  H.  C.—Thc  9th  of  June  1864. 

The  Hon'ble  G.  Loch  and  F.  A.  Glover^  Judgi^^ 

QuNGA  Naaain  Paul,  (Plaintiff,)  Appellant, 
verevs. 
UmSSH  Chundeb  Bosb  and  others,  (Defendants,)  Respondents. 

AccordiDg  to  Hidu  Law,  a  man's  property  is  liable  for  hja  debts^  and  property  descends 
to  an  heir  burdened  with  the  debts  of  the  ancestor,  wbich  must  all  be  satisfied  before 
the  heir  can  be  said  to  have  any  interest  in  the  property  at  alL 

Where  a  decree  was  obtained  against  an  heir  for  a  debt  of  the  ancestor,  but  before 
the  property  was  sold  in  execution  ol  such  decree,  the  property  was  attached  Aud  sold 
in  executioi^  o^  a  second  decree  lor  a  personal  debt  of  the  heir,  l^eld  th^t  the  prior 
sal^in  execution  of  the  second  decree  could  give  the  purchaser  no  preferei^ti^  right 
in  tl^e  property  over  the  subsequent,  purchaser  in  execution  of  the  first,  decree. 

Loch,  J. — One  Choonee  Lai  died  indebted.  Previous  to  his 
death,  a  suit  had  been  brought  against  him  to  recover  the  amount  of 
a  bond,  and  the  decree  passed  against  Monee  Lai,  nephew  of  the  de- 
ceased, Avho,  claiming  under  a  will,  had  taken  possession  of  the  de- 
ceased's property,  and  obtained  a  certificate  to  administer  to  the 
estate.  Execution  was  taken  out,  and  Mouzah  Chittra,  the  property 
in  dispute^  was  attached  by  the  judgment-creditor  in  Srabun  1268. 
In  the  course  of  the  same  year^  another  suit  by  a  different  party  was 
instituted  against  Monee  Lai  and  his  two  brothers  for  a  personal 
debt,  and  a  decree  obtained.  Execution  was  taken  out,  and  the 
same  village  attached  in  Aghran  1268,  and  the  rights  and  interests 
of  the  judgment-debtors  sold  in  Magh  of  the  same  year  ;  subsequent- 
ly, the  property  was  sold  in  Cheyt  1268  in  execution  of  the  first-men- 
tioned decree. 
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The  contest  now  is  between  the  auction  purchasers.  Plaintiff 
alleges  that  he  stands  in  the  shoes  of  Choonee  Lai  to  whom  the  pro- 
perty originally  belonged,  and  for  whose  debts  it  was  liable,,  and 
against  whom,  as  represented  by  Monee  Lai,  decree  was  executed 
and  the  property  attached ;  that  the  estate  of  Choonee  Lai  is  pri- 
marily liable  for  his  debts,  and  as  the  attachment  under  which  the  pro- 
perty was  sold  and  purchased  by  the  plaintifF,  it  cannot  be  supersed- 
ed by  a  subsequent  attachment  made  by  another  party  in  a  decree 
for  a  personal  debt  of  Monee  Lai. 

The  defendant  urges  that,  though  the  other  execution  was  first 
in  time,  the  sale  under  which  the  purchase  took  place  first,  and, 
therefore,  Avhen  tiie  second  sale  was  made,  there  was  nothing  to  sell : 
and  under  the  provisions  of  Section  170,  Act  YIII  of  1859,  a  second 
attachment  is  clearly  contemplated,  and  the  doctrine  of  caveat 
emptor  must  be  applied  to  the  plaintiff  s  purchase. 

The  Lower  Courts  have  dismissed  the  suit. 

By  Hindti  Law  a  man's  property  is  liable  for  his  debts,  and 
property  descends  to  an  heir  burdened  with  the  debts  of  the  ances- 
tor, which  must  all  be  satisfied  before  the  heir  can  be  said  to  have 
any  interest  in  the  property  at  all.  Both  decrees  referred  to  in  this 
case  were  given  against  Monee  Lai,  but  with  this  essential  difference, 
that  in  the  first,  under  which  plaintiff  purchased,  Monee  Lai  was 
the  representative  of  his  uncle,  Choonee  Lai,  and  the  property  was 
sold  for  the  debt  of  Choonee  Lai,  for  which  it  was  legally  liable 
and  which  liability  it  was  necessary  to  satisfy  before  any  right  in 
the  property  accrued  to  Monee  Lai.  The  second  decree  v^as  for  the 
personal  debt  of  Monee  Lai,  and  the  rights  and  interests  of  Monee 
Lai  in  the  property  were  sold  to  satisfy  that  debt.  But  his  rights 
and  interests  amounted  to  nothing,  so  long  as  the  debt  of  Choonee 
Lai  remained  unsatisfied,  and  in  purchasing  the  rights  and  interests 
of  Monee  Lai,  the  defendant  purchased  nothing  but  a  bag  of  wind. 
No  doubt  he  might,  at  the  time  of  the  second  sale,  have  paid  Choonee 
Lai's  debt ;  but  failing  to  do  so,  the  fact  of  his  sale  being  prior  in  time, 
cannot  give  him  a  preferential  right  to  the  property,  or  enable  him  to 
keep  out  the  plaintiff  auction-purchaser,  who  has  really  purchased  the 
rights  and  interests  of  Choonee  Lai,  for  whose  debt  the  property 
was  primarily   liable.     Under  this  view  of  the  case,  we  reverse  the 
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decision  of  the  Lower  Court,  and  give   a  decree  for  the  plaintiff 
with  aU  co8ts.--S.  W.  Rep.,  for  1864,  p.  277. 

Calcuita,  H.  C.—The  27th  of  April  1865. 

Present : 

The  Hon'ble  Q.  Loch  and  F.  A.  Glover,  Puisne  Judges. 

Unno-poorna  Dassba,  (Respondent,)  Petitioner, 

versus 
GUNGA  Narain  Paul,  (Appellant,)  opposite  party. 

If  two  paxiies  attach  a  prc^rty  in  ezecation  of  separate  deorees,  and  the  oale  of  pro- 
perty takes  place  at  the  instance  of  the  decree-holder  who  made  the  second  attach- 
ment^ the  decree-holder  who  made  the  first  attachment  will  be  first  satisfied  from 
the  sale-proceeds,  but  the  sale  cannot  be  disturbed  if  such  decree-holder  instead 
of  taking  payment  of  his  claim  out  of  the  sale-proceeds,  puts  up  the  rights  and 
interests  of  his  debtor  in  the  property  for  sale.  ^ 

There  is  nothing  in  the  Hindoo  law  to  show  that  the  property  of  a  deceased  person 
is  so  hypothecated  for  his  debts  as  to  prevent  his  heir  from  disposing  of  it  to  a 
third  party,  or  to  allow  a  creditor  to  follow  it  and  take  it  out  of  the  hands  of  a 
third  party,  who  has  purchased  in  good  faith  and  for  valuable  consideration.  The 
creditor  may  hold  the  heir  personally  liable  for  the  debt,  but  he  cannot  follow  the 
property. 

In  conformity  with  the  Resolution  of  the  Court,  dated  3rd 
February  1865,  this  case  was  argued  before  us.  Against  the  appli- 
cation for  review,  it  was  urged — Ist,  that  as  the  first  decree-holder 
had,  in  execution,  attached  the  property  in  question  in  the  month  of 
Srabun  1268,  before  it  was  attached  by  the  other  decree-holder  in 
Aghran  of  the  same  year,  the  sale  which  took  place  in  execution 
of  the  first  decree,  though  subsequent  in  time  to  the  sale  under  the 
second  decree,  must  have  the  preference,  because  of  the  priority 
of  the  attachment ;  2nd,  that,  under  the  Hindoo  Law,  an  obligation 
rests  on  the  heir  to  pay  the  debts  of  his  ancestor,  and  the  property 
cannot  be  considered  to  belong  to  the  heirs  till  such  debts  have  been 
paid.  .  Consequently,  a  creditor  of  the  ancestor  has  a  lien  in  such 
property,  and  may  follow  it  wherever  he  may  find  it,  whether  in  the 
hands  of  the  heir^  or  of  a  thi^d  party  who  has  purchased  it  for  valu- 
able consid^tion  in  good  faith  from  the  heir. 

On  the  first  point,  we  think  that  the  pleader  is  altogether  mis- 
taken. Priority  of  attachment  entitles  the  attaching  decree-holder 
Vol  II.  78  t 

Digitized  by  ^^nOOQ IC 


618  PRECEDENTS  OF  [Book  nl 

to  have  his  claim  ^tisfied  firat,  but  giv€s  him  no  other  pr^rence. 
If  two  parties  attach  a  property  in  execution  of  separate  decrees^ 
and  the  sale  of  the  property  takes  place  at  the  instance  of  the 
decree-holder  who  made  the  second  attachment^  the  decree  of  the 
decree-holder  who  made  the  first  attachment  will  be  first  satis- 
fied from  the  sale  proceeds ;  but  the  sale  cannot  be  disturbed  if  such 
decree-holder^  instead  of  taking  his  money  out  of  the  sale  proceeds, 
put  up  the  rights  and  interests  of  his  debtor  in  the  property  again* 
for  sale. 

On  the  second  ground>  we  think  Uiat^  in  our  judgment  of  9th 
June  1864|  we  carried  the  doctrine  of  the  liability  of  an  heir  under 
the  Hindoo  Law  to  pay  the  debts  of  his  ancestor  too  far.  There  isj 
no  doubts  a  moral  obligation  to  do  so  ;  but  we  do  not  find,  nor  ean 
the  pleader  show  us  from  any  text  of  Hindoo  Law^  that  the  property 
of  a  deceased  person  is  so  hypothecated  for  bis  debts^  as  to  prevent 
his  heir  from  disposing  of  it  to  a  third  party^  or  to  allow  a  creditor 
to  follow  it  and  take  it  out  of  the  hands  of  a  third  party  who  has 
purchased  in  good  faith  and  for  valuable  consideration.  The  credi- 
tor may  hold  the  heir  personally  liable  for  the  debt,  if  he  have  alie- 
nated the  property,  but  he  caonotj  we  think,  follow  the  property. 
Under  this  view  of  the  case,  we  set  aside  our  former  order,  and  con- 
firm the  order  passed  by  the  Judge  on  Hth  August  1863.  The 
petitiooei  will  obtain  his  coats.— S.  W.  B.  Vol.  II,  p.  296. 


Calcutta  H»  C— 2%a  27a  of  March  186&. 

Present : 
The  Hon'ble  £.  Jackson  and  F.  A.  Qlover,  Judgea. 

BaJ-EOOP  Singh  and  another  (Plaintiffs,)  Appellants, 

veraua 
£UL-P£0  Sn^QH  and  others  (Defendants,)  Respondents* 

Hein  are  liable  for  the  debts  of  the  person  from  whom  they  have  inherited  to  the 
extent  of  the  property  which  they  have  inherited.  The  qnedtion  at  issue  in  thn 
suit,  and  upon  which  the  speoiat  appeal  is  preferred,  is  the  liability  to  sale  in  e»- 
oution  of  a  decree  i^^st  one  Uurdeo  Boy«  of  a  eevtain  landed  estate  whidi  wm 
purohased  by  ^ttr-deQ  Roy's  son  Shen^  Singh,  in  the  names  of  Ehema  SiDgh'a  i 
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We  find  that  Kliema  Singh  rested  his  right  to  hold  this  estate 
on  the  allegation  that  he  had  inherited  no  property  from  his  father 
Hur-deo  Roy,  and  the  Judge  has  found  upon  very  clear  evidence^ 
both  oral  and  documentary,  that  this  allegation  of  his  was  a  deli- 
berate falsehood.  The  Judge  was  accordingly  correct  in  recording 
that  Khema  Singh  was  liable,  and  this  estate,  as  in  his  possession, 
was  liable  for  Hur-deo  Boy's  debts,  until  Khema  Singh  gave  in  a 
full  account  of  all  moneys  and  property  to  which  he  had  succeeded 
as  heir  to  Hur-deo  Roy.  The  principle  is  that  on  which  Section  203, 
Act  Yin  of  1859  makes  heirs  liable  for  the  debts  of  the  person 
from  whom  they  have  inherited  to  the  extent  to  which  they  have  so 
inherited.  We  think  the  Judge  was  correct  in  his  law,  and  dismiss 
this  appeal  with  costs.— S.  W.  R.  Vol.  II,  p.  258. 

A  widow  is  liable  for  a  debt  contracted  by  her  husband.  Such 
debt  may  be  set  off  against  any  debt  due  to  her. — Giish  Chunder 
Lahoory  v.  Koomaree  Dabea. — S.  W.  R.  Vol.  I,  Mis.  p.  24. 

The  grandson  of  a  Hindu  is  bound  to  pay  the  debt  of  bis 
grandfather,  independent  of  assets,  but  without  interest^  according 
to  the  Mitakshard  school. — Nara^simhor^ao  Krishna-rao.  Appelf- 
lant,  Antdji  Vir6/pakth  and  others,  respondeots.^Bom.  H.  C.  Rep. 
Vol.  II,  (2nd  Ed.)  p.  61. 

But  see  Bombay  Act  VII  of  1866,  in  which  alteration  is  made 
in  the  Hindoo  law  on  the  above  subject,  and  which  has  been  quoted 
in  this  Section  of  the  main  book. 

NoTB.~-Briha8pati  declares  :  "  The  eons  mast  pay  the  debt  of  their 
father,  wheu  proved,  as  if  it  were  their  own,  [that  isj  with  interest ;  the  aon'g 
flou  mnst  pay  toe  debt  of  his  grandfather  [but]  withotU  irUereit,  and  his  son 
[that  is,  the  greatgraadson]  shall  not  be  compelled  to  dischaiife  ity  [unless  he  be 
heir,  and  have  assets.]"      ♦•♦••* 

The  order  of  those  bound  to  pay  the  debts  (of  one  deceased)  is  thus  told 
by  Ydynyavatkya  : — *^  He  who  has  received  the  estate  must  pay  the  debts  of  it ; 
and  iu  like  mauuer,  he  who  takes  the  wife  [of  the  deceased]  ;  or  the  son,  whose 
father's  assets  are  not  held  by  another  [anany^hrita]  :  but  of  one  having  nb 
sen,  the  other  heirs  [tikthinah],  must  pay  the  debts/'  •  •  • 

^  And  first  of  all,  he  who  has  received  the  estate  ;  on  failure  of  him,  th^e 
person  who  takes  the  wife  >  and  on  failure  of  him,  the  son,  possessed  of  un- 
alienated wealth  [anany^hrita].  If  there  be  none,  it  roust  be  paid  by  the  grand- 
9011^  hut  the  principal  o^Uy.  If  they  be  not  in  existence,  then  the  greatgrand- 
son,  the  wife,  daughter,  or  other  heira  [rikthiuah],  if  they  have  received  the 
estate,  must  pay  the  d^t — such  is  the  meaning.  It  is  not  to  be  paid  by  the 
great-grandson,  the  wife  or  the  others,  if  they  have  not  taken  the  estate.  But 
receipt  of  ever  so  small  a  portion  of  the  estate,  imposes  the  liability  of  llqui- 
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dating  the  debts,  to  whatever  amount.    For  there  is  no  such  law,  as  [thai 

f)ayment  shall  follow  only  on  receipt  of  property]  eqaal  or  more  than  eqnal 
to  the  debts  to  be  paid.  J'     Vyavakdra  Mayitkhay  Chap.  V,  Sec.  iv,  §  12,  16, 17. 
tJtokea,  B.  L.  Bks.,  pp.  122, 123.  > :?    -^     * 

Admitted  Legal  Opinions, 

'  Circumstancee  under  which  a  Bale  of  the  paternal  esta^  by  the  eldest  son  dmii^  tlw 
minority  of  his  brothers  is  valid. 

Q.  There  was  a  family,  coDsiatiQg  of  five  uterine  brojbheiB^  of 
whom  two  are  adult^  and  the  others  uuder  age.  Is  the- eldest 
brother,  in  this  case,  competent  to  sell  the  ancestral  landed  estate 
which  is  in  common,  himself  signing,  for  his  four  brothers,  as  well 
as  his  own  name^  in  the  deed  of  sale  \  and  supposing  him  to  bav^ 
sold  it^  is  the  sale  legal,  or  otherwise  ? 

22.  If  of  the  brothers  some  are  adult  and  others  minors,  the 
eldest  is  competent  to  sell  the  paternal  immovable  property  for  the 
maintenance  of  his  minor  brothers^  for  the  peiformance  of  their 
initiatory  ceremonies  and  so  forth,  for  the  exequial  rites  of  his 
father,  and  for  the  discharge  of  the  debts  incurred  by  the  father; 
but  excepting  under  these  circum&tances,  he  cannot  sell  any  por- 
tion exceeding  his  own  share.  If  he  should  have  made  the  sal^j 
excepting  under  those  circumstances,  it  must  be  considered  void. 
Macn.  H.  L.  Vol.  II,  Chap.  XI,  Case  6. 

The  heira  who  take  the  aasete^  are  bound  to  diaehaxge  the  debts  of  the  deceased. 

Q.  A  person  died  involved  in  debt^  leaving  some  property,  but 
not  sufficient  to  answer  all  legal  demands.  His  three  minor  sons 
and  his  widow  took  possession  of  the  assets  of  the  deceased's  estate. 
In  this  case,  are  the  individuals  in  question  bound  to  liquidate  the 
debts  contracted  by  him  ? 

ii.  If  the  assets  of  the  estate  have  been  taken  by  the  widow 
of  the  deceased  and  his  sons,  they  are  bound  to  pay  his  debts.  It 
is  incumbent  on  a  son  to  exonerate  hia  father  by  liquidating  his 
debts,  and  this  should  be  done  before  any  partition  of  the  paternal 
•estate  among  the  sons.  The  minor  sons  cannot  exercise  any  power 
over  the  patrimony  until  they  come  of  age,  but  then  the  liquidatkm 
of  the  father^s  debts  becomes  incumbent  on  them  also.  If  the 
widow  succeed  to  the  estate,  she  should  discharge  the  debts,  but  if 
the  amount  of  the  debt  be  larger  than  the  property  is  capable  of 
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satisfying,  the  i?hole  property  which  the;  deceased  left  must  be  given 
to  the  creditors,  and  then  his  heirs  must  be  considered  as  absolved 
also  from  all  claims.— Macn.  H.  L.  YoL  II,  Case  1. 

The  heir  who  takes  the  assets  of  a  deceased  debtor,  must  satis« 
fy  his  creditors,  as  far  as  the  assets  go.'*-Macn.  H.  L.  Vol  II,  Chap* 
X,  Case  6. 

The  debts  of  an  ftacetic  follow  bia  awets  in  the  hands  of  his  representatiyes. 

Q.  A  person  having  contracted  a  debt,  becomes  a  recluse ; 
that  is,  enters  into  the  order  of  ap  ascetic.  His  ancestral  landed 
property  falls  into  the  hands  of  his  brother's  representatives.  la 
this  case,  can  the  creditor  realize  his  debt  out  of  such  property  ? 

JB.  If  the  individual  in  question  borrowed  a  sum  of  money, 
and  relinquished  the  order  of  a  house-keeper,  leaving  a  patrimonial 
immovable  estate  in  the  possession  of  his  relatives,  in  this  case, 
those  relatives  who  are  in  the  enjoyment  of  his  property  are  liable 
for  the  debt ;  and  if  they  do  not  liquidate  it,  the  creditor  is  com- 
petent to  recover  his  money  due  from  the  debtor  out  of  his  property, 
as  TdjnyavaUcya  propounds :  *'  He  who  has  received  the  estate  of 
a  proprietor  leaving  no  son  capable  of  buaineas,  must  pay  the  debts 
of  the  estate,  or,  on  failure  of  him,  the  person  who  takes  the  wife 
of  the  deceased;  but  not  the  son  whose /o^Aer's  assets  are  held  by 
another.'* 

The  law  on  this  subject  is  more  distinctly  laid  down  in  the 
Mitacshara  and  other  authorities,  in  the  Chapter  treating  of  the 
payment  of  debts,— Macn.  H,  L.  Vol.  II,  Chap.  X.  Case  12.  - 

The  suxriyon  are  answerable  for  a  debt  contracted  by  their  deceased  partner,  ii  the 
0om  borrowed  was  applied  to  their  use. 

Q.  A  father  with  his  five  sons  lived  jointly  in  respect  of  food 
and  in  the  conduct  of  mercantile  a£Fairs.  One  of  the  sons  contract- 
ed a  debt  for  his  private  use,  and  not  on  account  of  the  joint  con- 
cern. On  the  expiration  of  the  period  agreed  upon  for  the  dis- 
charge of  the  debt,  the  creditor  brought  an  action  against  the  debtor 
who  subsequently  died  before  his  father  and  four  brothers,  leav- 
ing a  widow.  The  father  and  brothers  of  the  deceased  are  enjoy- 
ing the  joint  property.  In  this  case,  should  the  debt  be  liquid* 
ated  out  of  the  joint  funds  of  the  concern  ?  . 
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R,  SupposiDg  the  debtor  Imag  with  his  father  and  brotben 
as  a  joiat  family  and  having  joint  dealiags  with  them,  to  have  con# 
tracted  the  debt  for  his  private  use,  and  that  the  produce  of  the 
land  and  other  estate  parchased  with  the  sum  borrowed  was  ex- 
pended for  the  use  of  the  joint  jamily  or  joint  trade,  then  the  &ther 
and  brothers  who  jointly  possess  the  ancestral  property  should  li- 
quidate the  debt.^  But  according  to  the  doctrines  of  Mann,  the 
MUakahard,  Vivddot^hintdmani  and  Vivdddmavasetu,  and  other 
legal  authorities,  debts  contracted  for  the  following  purposes  will 
not  be  claimable  from  them.  VrUuupati: — ^"The  sons  are  not 
compellable  to  pay  sums  due  by  their  father  for  spiritual  liqnon,  for 
losses  at  play^  for  promises  made  without  any  consideration,  or  under 
the  iniuence  of  lust  or  of  wrath,  or  sums  for  which  he  was  a  surety^ 
{except  in  the  cases  before  mentioned,)  or  a  fine,  or  toll,  or  the 
lialance  of  either. — Macn.  H.  L.  Vol.  IIj  Chap.  X.  Case  3. 

Those  who  take  the  property  of  the  deoeaaed  are  bound  to  liquidate  hie  debta. 

Q,  A  person  having  borrowed  a  sum  of  money  established  a 
shop  with  the  said  money^  and  then  died.  Subsequently  to  his 
death,  his  father  and  brotliers  appropriated  all  the  goods  that  were 
in  the  shop.  In  this  case,  is  the  satisfact;ion  of  the  debt  contracted 
by  the  deceased  incumbent  on  his  father  and  brothers,  or  not?  An4 
supposing  the  debtor  to  have  left  a  widow,  who  took  no  part  of  the 
property  left  in  the  shop,  is  she  nevertheless  responsible  for  his  debt, 
or  ^otherwise? 

R.    Under  the   circtimstances  stated,  the  debtor's  father  and 

brother  are  bound  to  liquidate  his  debt,  but  his  widow  cannot  be 

held  liable  for  it. 

AuQuniUes. 

The  text  of  YdjnavaVeya  cited  in  the  Mitikshar^  and  other 
books  of  law : — "  If  one  of  trvo  or  more  parceners  or  undivided  kins- 
;nen  contract  a  debt  for  the  support  of  the  family,  and  either  die, 
pr  be  very  long  absent  abroad,  the  other  parceners  or  joint  tenants 
fihall  pay  it'* 

Macn.  H.  L.  Vol  II,  Chap.  X,  Case  10. 

*  Tlua  appeara  to  be  only  half  an  anawer  to  the  query  ;  for  it  is  uuqueelaoaabla, 
that  the  brothers  who  took  the  eejbate  are  liable  for  the  debta,  m  far  m  thero  mn  be 
aaeeta,  whether  the  money  waa  borrowed  by  the  deoeaaed  brother  for  hie  private  use  aknt, 
or  was  expended  for  the  benefit  of  tlMlaaiiiyatlarge.*-!Noteby  Sir  W.  Maawai^tsii. 
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I>ebto  of  a  mlMiog  pawm  muit  b«  pMd  by  tbote  in  poaoanjop  of  hb  eeiate,  without 
waiting  tweWe  years  for  his  re-appearance. 

R.  If  a  man  contract  a  debt  while  he  lives  with  his  brothers^ 
as.  an  undivided  and  united  family,  and  subsequently  become  miss- 
ing, the  debtor's  brothers  and  wife  who  possess  his  estate  must  pay 
Lis  debts,  without  waiting  for  expiration  of  twelve  years. 

AtUhariiiea. 

YdjnavcUkya.  See  ante,  page  622.  A  debt  contracted  before 
partition  by  an  uncle^  or  a  brother,  or  a  mother,  for  the  support  of 
the  family,  all  the  parceners  or  joint  tenants  shall  discharge. 

Ndrada  : — The  creditor  need  not  wait  a  specific  time ;  for  there 
is  no.  authority  for  such  a  supposition. 

Macn.  H.  L.  Vol.  II,  Chap,  X,  Case  5. 

•  CSreonnCaDoeB  under  whicli  a  father  nniat  pay  a  debt  contraeted  by  Us  deceased  son. 

Q.  A  son  being  in  a  state  of  union  with  his  father  as  a  joint 
family,  died,  and  no  property  of  the  son  came  into  the  father's 
bands.  In  this  case,  is  the  liquidation  of  a  debt  contracted  hy  the 
son,  incumbent  on  the  father,  or  not  1 

R.  Supposing  the  son  to  have  died  childless,  and  involved  in 
debt,  while  the  family  were  undivided^  and  the  father  not  to  have 
received  any  assets  belonging  to  his  son,  he  is  not  in  this  case  bound 
to  liquidate  his  debt,  unless  the  debt  were  contracted  by  the  son 
for  the  purpose  of  the  family  support,  or  the  conduct  of  religious 
observances  which  were  incumbent  on  the  family;  or  unless  the 
father,  after  the  debt  was  contracted,  promised  to  satisfy  the  claim 
of  his  son's  creditor,  in  which  cases  the  liquidation  becomes  incum*^ 
bent  on  the  father. 

ZilldhAiigurh,  April  IS,  1818.— Mane.  H.  L,  Vol.  11,  Chap,  x, 
Cased. 

Beapoiuft  Prudentuzn, 
QuesHons. 

1.  Is  the  SOB  bound  to  discharge  a  debt  contracted  by  the 
CBitber? 

2,  The  father  having  in  his  life-time  given  his  son  a  release, 
exoneratiDg  him  from  his  debts,  and  liviDg  ^separately  from  him,  is 
the  0oa  still  liable  notwithstanding  ? 
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3.  Is  the  obligation  personal,  or  does  it  depend  on  the  father 
having  left  assets  ? 

Answers. 

1.  It  is  incumbent  on  the  son  to  repay  money  borrowed  by  the 
father  for  the  supper t>  or  on  account  of  the  necessities,  of  the  family. 

2.  But  not  in  the  case  of  a  release  as  stated ;  the  father  haviog 
survived^  for  a  length  of  time,  the  division  of  families. 

3.  The  general  obligation  is  independent  of  assets. 

(Sd.)    Dusky  Narrain  Sasteooloo,  Pundil 

Remarks. 

1.  It  is  so,  if  he  were  a  member  of  the  family  having  made 
no  partition,  nor  accepted  a  separate  portion. 

2  &  3.  Without  assets,  the  son  is  under  a  moral  and  religions, 
not  a  civil  obligation,  to  pay  his  father's  debts,  according  to  the 
remark  of  Sir  Willam  Jones.  See  Jaganndtha  Dig.  6.  i.  clxvii. 
Sir  W,  Jones's  note.  This  is  inferable  from  the  reason  given  for 
the  son's  liability,  which  is  entirely  a  religious  one.  See  Ndrada,  cited 
by  Jaganndtha,  Dig.  b.  i.  cxciv.  *  ♦  *  It  is  then  a  moral  obligation 
only,  to  pay  a  debt  contracted  by  the  father  for  his  separate  accoant. 
But  one  contracted  by  him  for  the  common  concern,  binds  his  sons, 
&c.,  who  were  not  previously  separated  by  a  partition  of  effects  and 
debts. 

It  should  however  be  remarked,  that,  to  exonerate  himself  from 
payment  of  debts,  the  son  must  decline  the  succession  to  the 
patrimony.  By  so  doing  the  burden  is  left  upon  the  property.  See 
passages  in  Jaganndtha,  b.  i.  clxxi,  &c.  An  insolvent  estate 
being  thus  abandoned  to  the  creditors,  is  taken  by  them  alone,  and 
no  one  renders  himself  liable  for  debts  without  assets. — Stra.  H.  L. 
Vol.  II,  (2nd  Ed.)  pp.  274—276. 

See  YdjnyavaUcya,  cited  by  Jaganndtha,  Dig.  b.  i.  clxx,  &C., 
with  the  commentary.  It  is  not  expressly  said  that  the  debt  shall 
be  paid  by  the  son,  in  the  life-time  of  his  father,  who  is  insolvent. 
It  is  declared,  however,  that  he  shall  pay  the  debt  of  the  CsUber 
who  is  oppressed  by  calamity,  such  as  incurable  disease;  &a,  and 
that,  even  though  no  patrimony  have  come  into  his  hands.  Bat; 
according  to  the  remark  of  Sir  William  Jones^  the  obligation  is 
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moral  and  religious,  not  civil. — See  note  on  Jaganndtha,  Dig.  b.  i. 
Clxvii.    C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  pp.  277,  278. 

The  defendant,  a  widow,  is  sued  for  a  debt  contracted  by  her 
husband's  father^  who  is  dead,  her  husband  being  also  dead,  having 
left  a  son^  who  however  is  only  an  infant.  Is  the  action  maintain- 
able against  the  grandson  ? 

Answer, — Failing  the  son,  the  grandsonof  him  who  contracted 
the  debts  is  liable ;  consequently  the  infant  alluded  to  when  he  comes 
of  age. 

Remark, — Provided  the  father's  estate  be  not  possessed  by  an- 
other; {Jagan-ndtha'a  Dig.  b.  i.  clzxi.  &c.)  or,  if  there  be  no  assets 
provided  the  grandson  were  not  separated  from  the  family  partner- 
ship : — and,  at  all  events,  being  a  minor,  he  cannot  be  called 
upon  to  pay  the  debt,  until  he  have  attained  the  age  of  sixteen. 
Kdtydyana,  cited  by  Jagan-natha^  Dig.  b.  i.  clxxxvii.  *^  Nor  is  he 
liable  for  interest  payable  out  of  his  own  funds.'' — {Ibid,  cxcvii.)  C. 

Stra,  H.  L.  Vol.  II,  (2nd  Ed.)  p.  279. 

A  woman  is  not  in  general  liable  for  the  debts  of  her  husband. 
See  passages  quoted  in  Jagan-ndtka'a  Dig.  b,  i.  ccvii^  &c.  But,  if 
she^  or  any  other  person,  possess  assets  of  the  debtor,  his  debts 
must  be  discharged  out  of  such  funds;  {Ibid,  ccxx,)  and 
this,  whether  enough  remain  for  her  maintenance,  or  not. 

The  case  of  her  undertaking  for  the  debt  would  be  a  special 
one ;  but  it  is  not  so  stated  in  the  question.     C. 

Stra.  H.  L.  Vol.   II,  (2nd  Ed.)  page  280. 

Assets  are  to  be  pursued,  into  whatever  hands.  See  Nd/rada, 
cited  by  Jagan-ndtha  Dig.  b.  i.  Clxxii,  and  innumerable  other 
authorities,  may  be  cited,  were  it  requisite  in  so  plain  a  case.    C. 

Stra,  H.  L.  Vol  II,  (2nd  Ed.)  p.  282. 

The  law  directs  the  debts  as  well  as  effects  to  be  divided.  Mit 
on  Inh.  Chap.  I,  Sect,  iii,  §  1  &  9.  This,  however,  is  an  adjustment 
among  the  parceners,  which  cannot  bar  the  plaintiffs  remedy  against 
all,  or  any  of  the  debtors,  who  were  jointly  bound ;  or  against  his  par- 
ticular debtor,  if  it  were  a  separate  debt.    C. 

Stra.  H.  L.  Vol.  II,  (2nd  Ed.)  pp.  283-284. 
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A  Hindtji  governed  by  the  Mitdkahard  Law,  who  has  two  sods 
andivided  from  him,  cannot,  whether  his  act  be  regarded  as  a  gift 
or  a  partition,  bequeath  the  whole,  or  almost  the  whole,  of  the 
ancestral  moveable  property  to  one  son  to  the  exclusion  of  the 
other. — Ldkahman  Dddd  Ndik  (Defendant,  Appellant)  v.  lUma 
Ohavdra  Dddd  Ndik  (Plaintiff  and  Respondent). — ^Indian  Law 
Reports,  Bombay  Series,  Vol.  I,  p.  561. 

Under  the  Mitdkahard  and  MayHkha,  the  son  takes  a  vested 
interest  in  an  ancestral  estate  at  his  birth.  But  that  inter^t  is 
subject  to  the  liability  of  that  estate  for  the  debts  of  bis  &ther  and 
grandfather. 

The  ancestral  property  of  a  B[ind6  father  may  be  sold  eith^ 
by  himself  or  by  a  Civil  Court  having  jurisdiction  in  satisfaction  of 
his  debts,  not  contracted  for  illegal  or  immoral  purposes,  and  such 
sale  will  bind  sons  in  ease  at  the  time  of  the  sale. — Ndrdyanir 
chirya  (Defendant,  Appellant)  v.  Narao  Krishna  and  another 
(Plaintiffs,  Respondents). — Ind«  L.  R»  Bombay  Series,  Vol.  I, 
page  262. 

Oirdharee  Loll  and  Muddun  Thakoor  v.  Kantoo  LaH^  (L.  R. 
1  Ind.  Ap.  321 ;  S.  C.  14  Beng.  L.  R  187 ;— 22  Calc  W.  R.  66  c,  r.) 
followed. 

Privy  Council.— TAe  let  of  February  1876. 

[On  appeal  from  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal.] 

Phool-bas  Koonwijb  (Plaintiff^) 

veraua 

Lalla  Jogeshur  Sahat  and  others  (Defendants). 

The  limitation  of  one  year,  provided  by  s.  246  of  Act  viii  of 
1859,  is  subject,  in  the  case  of  a  minor,  to  be  modified  by  ss.  11 
and  12  of  Act  xiv  of  18.59. 


SeeoiKe  page  72. 
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The  benefit  of  ss.  11  and  12  of  Act  xiv  of  1859  is  not  limited 
to  the  period  when  the  disability  of  minority  has  ceased,  but 
applies  also  to  the  period  daring  which  the  disability  continues ; 
and,  therefore,  during  the  latter  period,  it  is  open  to  the  minor  to 
sue  by  his  guardian. 

On  the  death  without  issue  of  a  member  of  a  Hind6  family 
joint  in  estate  and  subject  to  the  Mitdkskard  law,  his  undivided 
share  in  the  joint  family  property  passes  to  the  surviving  members 
of  the  joint  family  and  not  to  his  widows,  and  cannot  be  made 
liable  for  his  debts  under  decrees  obtained  against  his  widows  as 
his  representative.* 

Quasre,  where  a  member  of  a  joint  Hindii  family  governed  by  the 
MUdkahard  law,  without  the  consent  of  his  co-sharers,  and  in  order 
to  raise  money  on  his  own  account,  and  not  for  the  benefit  of  the 
joint  family,  mortgages  in  his  life-time  his  undivided  share  in  a 
portion  of  the  joint  family  property,  can  the  other  members  of  the 
joint  family,  on  his  death,  recover  from  the  mortgagee  the  mortgaged 
share,  or  any  portion  of  it,  without  redeeming  ? 

A  suit  by  a  surviving  member  of  a  joint  Hindti  family  subject 
to  the  Mitdkskard  law,  to  recover  a  moiety  of  the  undivided  share 
of  a  deceased  member  of  the  family  in  the  joint  family  property, 
ought  not  to  be  dismissed  on  the  ground  that  all  the  members  of  the 
family  have  not  joined  in  bringing  the  suit,  where  it  appears  that 
the  only  other  surviving  member  of  the  family  has  already  sued  for 
and  recovered  his  moiety  of  th^  property,  and  disclaims  all  further 
interest,  and  is  joined  as  a  co-defendant  in  the  suit. — Indian  Law 
Report,  Calcutta  Series  Vol.  I,  p.  226. 

Sons  in  possession  of  family  property,  are  liable  for  the  payment 
of  their  father^s  debt,  unless  they  can  prove  that  the  debt  was 
incurred  for  an  immoral  purpose  or  otherwise  invalid. 

The  question  whether  a  decree-debt  was  invalid  can  not  be 
opened  at  the  execution  .stage ;  but  must  form  the  subject  of  an 
independent  suit. — Burtoo  Singh  v.  Ram  Purmessur  Singh  and 
othera— S.  W.  R  Vol.  XXIV,  p.  255. 

•  By  this  part  is  upheld  the  High  Court's  FuU  Bench  dedmon  passed  in  the  very  suit. 
See  Precedents  page,  H9. 
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Calcutta,  H.  C.  A.-^The  22nd  of  May  1877. 

Before  Mr.  Justice  L.  8.  Jackson  cmd  Ifr.  Justice  White. 

Bh£k-nabain  Singh  and  another  (Defendants,) 

versus 

JuNUK  Singh  (Plaintiffi)* 

A  Hind6,  subject  to  the  MitiLkehartf  law,  and  forming  with  his  aons  a  joint  Hindtf 
famllyi  mortgaged  certain  anceatral  immoveable  property  during  the  minori^  of  his 
sons.  In  a  suit  by  the  mortgagee  against  the  father  and  sons  to  recoyer  the  moit- 
gage-debt  by  sale  of  the  mortgaged  property,  and  out  of  other  properties,  as  well  as 
from  the  person  of  the  father, — held,  that  it  was  incumbent  upon  the  plaintifF  to 
show  for  what  purpose  .the  loan  was  contracted,  and  that  that  purpose  was  one 
which  justified  the  father  in  charging,  or  which  the  plaintiff  had  at  least  good 
grounds  for  believing  did  justify  the  father  in  charging,  the  sons'  interests  In  the 
ancestral  immoTsable  property. 

The  special  appellants^  who  were  two  of  the  defendants  in  the 
Court  below,  sought  relief  against  a  decree  passed  by  the  Officiating 
Judge  of  Patna,  under  which  their  shares  of  the  ancestral  property 
were  declared  liable  to  be  sold  in  satisfaction  of  a  bond  executed  by 
their  father,  the  first  defendant,  in  favour  of  the  respondent^  who 
was  the  plaintiff  in  the  Court  below. 

The  judgment  of  the  Court  was  delivered  by 

White,  J, — (who,  after  stating  the  facts,  continued) : — 
It  is  to  be  observed  that  the  present  suit  is  not  one  in  which  a 
son  is  seeking  to  set  aside  a  sale  of  ancestral  property  made  by  his 
fother  or  to  recover  from  a  purchaser  ancestral  property  which  has 
been  sold  in  execution  of  a  decree  against  the  father ;  but  a  suit 
in  which  a  creditor,  in  whose  favour  a  father  has  created  a  charge 
upon  the  ancestral  immoveable  estate,  is  endeavouring  to  enforce 
that  charge  against  the  share  or  interest  of  the  sons  in  that  ancestral 
estate,  where  the  latter  were  no  parties  to  the  charge,  and  were  also 
minors  at  the  time  of  its  creation.  Such  being  the  nature  of  the 
present  suit,  the  proposition  of  law  kid  down  by  the  Officiating 
Judge  amounts  to  this,  that  when  a  creditor  brings  such  a  suit,  he 


•  Special  Appeal,  No.  836  of  1876,  against  a  decree  of  E.  Gray  Esq.,  Offidating 
Judge  of  Zillah  Patna,  dated  the  17th  of  February,  1876,  revexmng  a  decree  of  Baboo 
Kam  Fersad;  Second  Subordinate  Judge  of  that  difltrict,  dated  the  15th  of  Juaaary,  1875. 
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is  entitled  to  a  decree  against  the  sons  upon  simply  proving  the  loan 
and  the  instrument  of  charge,  and  that  his  right  to  a  decree  can  only 
be  defeated,  in  the  event  of  the  sons  showing  that  the  money  was 
advanced  for  an  immoral  purpose.  In  other  words^  any  charge 
which  the  father  may  create  upon  the  ancestral  immoveable  property 
during  the  minority  of  his  sons  is  a  valid  charge,  and  must  be  satis- 
fied out  of  that  property,  unless  the  sons,  on  whom  the  Judge 
throws  the  burden  of  proof,  can  show  that  the  charge  was  created 
to  secure  money  borrowed  by  the  father  for  immoral  purposes.  If 
this  be  good  law,  it  follows  that  the  interests  in  the  ancestral  im- 
moveable property,  which,  under  the  Mitakshara  law,  are  vested 
in  sons  by  their  birth,  are  entirely  unprotected  from  the  selfish  or 
wasteful  or  capricious  acts  of  the  father  except  in  the  single  instance 
of  money  borrowed  by  him  upon  the  estate  for  immoral  purposes. 

The  decisions  on  which  the  Officiating  Judge  relies  lA  support 
of  a  proposition  fraught  with  such  serious  consequences,  are  OirdhU' 
res  Lall  v.  Kantoo  Lall*  and  Muddun  Oopaul  Laul  v.  Mvs^ 
eammat  Oourun-hutty.^  But  neither  of  these  cases,  when 
examined  with  reference  to  the  facts  involved  in  them,  can,  in  my 
opinion,  be  considered  as  authorities  for  any  such  doctrine. 

In  CHrdhai'ee  Loll  v.  Kantoo  Loll,  the  suit  was  brought 
by  sons  for  the  purpose  of  setting  aside  a  deed  of  sale  of  ancestral 
property  executed  by  their  father,  and  also  of  recovering  from  the 
purchaser  the  whole  of  the  property  which  purported  to  pass 
by  the  deed. 

Their  Lordships'  decision,  as  I  understood  it,  proceeds  on  the 
ground  that  a  primA  facie  case  of  necessity  for  the  sale  had  been 
shown,  against  which  no  rebutting  evidence  had  been  offered,  and 
that  as,  moreover,  a  considerable  portion  of  the  purchase  money  had 
been  proved  to  be  applied  for  purposes  which  would  make  the  sale 
binding  on  the  sons,  their  suit  to  set  aside  the  sale  could  not  be 
maintained. 

In  Muddun  Oopal  LaU  v.  MvsauTnmat  Oourun-butty,  sons 
were,  again  the  plaintiffs,  and  brought  a  suit  against  their  father 
and  elder  brother,  and  certain  persons  who  claimed  interests  in  the 
ancestral  estate  under  bonds,  or  as  purchasers  in  execution  of  decrees 

•  U  B.  L.  B.,  187;  S.  C,  L.  R.    See  aiKe,  p.  72. 
t  15  B.  L.  B.,  264  ;  S.  C,  28, 1  L  A.  221  and  22  W.  B.,  565,    Ante,  p  176. 
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obtained  on  bonds,  praying  for  a  partition  of  the  ancestral  estate  and 
for  possession  of  their  shares  free  from  encumbrances  by  cancelment 
of  the  bonds.  Phear  J.,  in  delivering  the  Court's  judgment,  which 
was  given  in  those  appeals  at  the  same  time,  states,  as  the  facts 
found  ''that  in  Muddun  QopaFs  case  the  plaintifif's  father  and  elder 
brother  had  mortgaged  8  annas  of  the  joint  property  to  Muddun 
Qopal  in  consideration  of  a  loan  of  money  which  was  wanted  for  a 
family  purpose ;  and  that  in  the  cases  of  Qirdharee  Lall  and  Poorao 
LalU  the  plaintiflf's  father  and  elder  brother  had  mortgaged  8  annas  of 
the  joint  property  in  order  to  prevent  the  sale  of  that  property  at  the 
instance  of  Qirdharee  Lall  and  Pooran  Lall,  in  execution  of  decrees' 
which  these  persons  had  respectively  obtained  against  the  father 
and  eldest  son  personally."  J^nd  tlie  Court  then  held  that,  under 
these  circumstances,  the  plaintiffs,  the  minor  sons,  were  not  entitled 
to  obtain  their  share  of  the  joint  property  free  from  these 
mortgages. 

Li  neither  of  the  decisions  which  are  relied  on  by  the  Officiating 
Judge  was  the  suit  brought  by  a  bond-holder  or  mortgagee  against 
the  father  and  sons  to  enforce  a  charge  upon  the  ancestral  estate 
created  by  the  father,  and  in  both  of  the  decisions  it  is  clear  that 
the  transaction  of  the  father,  whether  it  consisted  of  a  sale  or  a 
loan,  was  inquired  into  by  the  Court  with  a  view  to  see  if  there  was 
any  legal  necessity  for  the  transaction,  or  if  it  had  reference  to 
family  purposes,  and  that  the  result  of  that  inquiry  formed  the  main 
ingredient  of  the  decisions  arrived  at. 

The  liability  of  a  son  for  the  debts  of  his  deceased  father  under 
HindO  law  appears  to  me  to  be  a  distinct  question  from  the  right 
of  a  father  in  his  life-time  to  charge  the  interest  of  his  infant  sons 
in  the  joint  ancestral  immoveable  estate  with  the  payment  of  a 
debt.  It  is  the  latter  question  which  is  before  the  Court  in  the 
present  suit ;  and  to  arrive  at  a  correct  decision,  I  think  that  the 
principles  to  be  applied  are  those  which  are  laid  down  in  the  leading 
case  of  Hv/nooman  Persad  v.  Mussammat  Baboaee*  The  author- 
ity of  that  case  has  been  often  recognized  in  the  Privy  Council, 
and  notably  in  LaUa  Bunaeedhur  v.  Koonwar  Bindesuree,^  and 

*  6.  Hoor6*8  I.  A.,  p.  898. 
t  10  Moore's  I.  A,,  451,  at  p.  461. 
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also  ia  Girdhai^ee  LaU  v.  Kantoo  Lall.*  Iq  Hunoaman  Per- 
saSs  case^  the  mortgage  was  made  by  a  mother  and  widow,  as 
guardian  of  her  iufietnt  son  and  manager  of  his  estate,  but  so  far  as 
relates  to  the  interest^  in  the  ancestral  estate  which  sons  get  by 
birth  under  the  Mit&kshar<  law,  and  the  right  of  the  father  to 
alienate  the  same,  there  seems  to  be  no  essential  difference  between 
the  position  of  the  father  when  dealing  with  those  interests  during 
the  minority  of  his  sons>  and  the  position  of  a  mother  when  dealing 
as  guardian  and  manager  of  her  infant  son's  estate.  Lord  Justice 
Knight  Bruce. says  in  Hunooman  Persad'a  coue:  ''The  power  of 
the  manager  for  an  infant  heir  to  charge  an  estate  not  his  own  isj 
under  the  HindA  law,  a  limited  and  qualified  power ;  it  can  only  be 
exercised  rightly  in  a  case  of  need  or  for  the  benefit  of  the  estate ;" 
and  with  respect  to  the  question  on  whom  the  anua  of  proof  lies, 
his  Lordship,  after  stating  that  the  onus  will  vary  with  the  circums- 
tances, proceeds  to  say :  **  When  the  mortgagee  himself  with  whom 
the  transaction  took  place  is  setting  up  a  charge  in  his  favour  made 
by  one  whose  title  to  alienate  he  necessarily  knows  to  be  limited  and 
qualified,  he  may  be  reasonably  expected  to  allege  and  prove  facts 
presumably  better  known  to  him  than  to  the  infant  heir, — namely, 
those  facts  which  embody  the  representations  made  to  him  of  the 
alleged  need  of  the  estate  and  the  motives  influencing  his  immedi- 
ate loan." 

Taking  these  to  be  the  principles  of  law  applicable  to  the  de- 
cision of  this  suit,  I  am  of  opinion,  that  the  Officiating  Judge  was 
wrong  in  holding  that  it  lay  upon  the  special  appellants  to  prove 
that  the  loan  was  contracted  by  the  father  for  immoral  purposes, 
and  that  on  their  failing  to  do  so,  the  respondent  was  entitled  to  a 
decree  for  a  sale  of  the  special  appellants'  interests  in  the  ancestral 
property.  Before  he  was  entitled  to  such  a  decree,  I  think  it  was 
incumbent  upon  the  respondent  to  show  for  what  purpose  the  loan 
was  contracted  and  that  ihat  purpose  was  one  which  justified  the 
father  in  charging^  or  which  the  respondent  had  at  least  good 
grounds  for  believing  did  justify  the  father  in  charging,  the  interests 
which  the  special  appellants  have  in  the  ancestral  immoveable  pro- 
perty.   As  the  respondent  has  failed  to  show  this  either  in  the 

•  II.  B.  L.  B..  187 ;  S.  0.,  L.  R^—l  I.  A.,  821 ;  and  22  W.  R.,  56. 

\  m 
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Court  of  first  instance  or  in  the  lower  Appellate  Courts  I  think  the 
order  of  remand^  and  the  subsequent  decree  of  the  Officiating 
Judge,  must  be  reversed,  and  that  o{  the  Court  of  first  instance 
restored.    The  appeal  is  allowed  with  costs. 

Decree  reversed. 
Indian  Law  Reports,  Vol  II,  Calcutta  Series,  page  438. 
Ancestral  property  which  descends  to  a  father  is  not  exempted 
from  liability  to  pay  his  debts  because  a  son  is  born  to  him,  unless 
the  debt  is  illegal  or  contracted  for  an  immoral  purpose  whether  the 
money  was  raised  for  the  satisfaction  of  a  decree  or  not. — Mtiemm-^ 
mat  Kooldeep  Kooer  and  others  (plaintifiFs)  appellants,  versus  Run- 
jeet  Singh  and  others    (defendants)  respondents. — S,  W.  Rep.  Vol. 
xxiv,  page  231. 

Calcotta  H.  C.  a— The  8(h of  February  1876. 

Present: 

The  Hon'ble  A.  Q.  MacphersOn  and  Q.  Q.  Morris,  Judges. 

f 
Shaikh  Shsrajooddeek  Ahmed  and  others  (Defendants) 

Appellants, 

vefi^sus 

HOBEL  SiKGH  (Plaintiff)  Respondent. 

The  fact  that  one  member  of  a  joint  family  is  separate  in  residence  aa4  mesi^  in  no 
way  affects  his  position  as  to  ttie  anoestral  property  until  a  separation  in  estate  has 
taken  place. 

Macplierson,  J. — The  plaintiff  in  his  plaint  states  that  he  is 
separate  from  his  father  and  brother  in  residence,  food,  and  business. 
He  also  states  in  his  plaint  that  he  is  entitled  to  recover  possession 
of  his  share  by  partition.  As  he  finds  it  necessary  to  sue  for  a 
partition,  it  is  clear  that  no  partition  or  separation  in  estate  has  yet 
taken  place.  And  in  fact  it  is  not  disputed  that  the  plaintiff  is  joint 
in  estate  with  his  father  and  the  other  members  of  his  family,  al- 
though it  may  be  true  that  he  does  not  reside  with  them  or  eat  with 
them,  and  that  he  transacts  certain  business  separately. 

If  he  is  joint  as  regards  the  ancestral  estate,  then  this  case 
falls  within  the  principle  of  the  decision  of  the  Privy  Council  in 
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/ 
tli6  case  of  Oirdkaree  Loll  v.  Kantoo  Lall^  (xxii  Weekly  Reporter, 
56).     The  fact   that  one  member  of    the  family  is  separate  ia 
residence  and  mess,  in  no  way  affects  bis  position  as  to  the  ancestral 
property  until  a  separation  in  estate  bas  taken  place. 

It  is  clear  that  the  present  case  must  be  governed  by  the  deci- 
sion of  the  Privy  Council  just  referred  to.  The  original  debt  is  not 
shown  to  have  been  incurred  for  any  improper  purpose,  and  the 
property  which  is  the  subject  of  suit  was  sold  to  save  the  rest  of 
the  estate. 

The  decrees  of  the  Lower  Courts  must  be  reversed,  and  the 
plaintiff's  suit  dismissed  with  all  costs. — S.  W.  R.^  Vol.  XXV, 
page  110. 

A  person  lending  money  on  security  of  the  property  of  undi- 
vided Hindii  family,  is  bound  to  make  enquiries  as  to  the  necessity 
that  exists  for  such  a  loan.  If  he  lends  the  money  after  reasonable 
enquiry,  and  bond  fide  believing  it  will  be  properly  expended^  he  is 
not  bound  to  see  to  the  application  of  it.  The  rule  is  the  same 
whether  all  the  members  of  the  family  are  adults  or  minors. — Gane 
Bhive  Parap  et  al  Versus  Kan^  Bhive  et  a/. — ^Bom.  H.  C.  R. 
Vol  iv,  a.  c.  j.  p.  169. 

Alljlhabad,  H.  C.  a.— 27(^5  26th  of  August  1875. 

(Mr.  Justice  Turner,  Officiating  Chief  Justice,  and 
Mr.  Justice  Oldfield.) 

BULDEO  Das  (Paintiff,)  versus  Shah  Lal  (Defendant.)t 

The  sons  in  an  undivided  Hindd  family,  although  they  have  a  proprietary  right  in  the 
paternal  and  ancestral  estate,  haye  not  independent  dominion. 

Where,  therefore^  the  plaintiff  sued  to  eject  the  defendant^  his  son,  from  a  portion  of 
a  house,  partly  self -acquired  by  the  plaintiff  and  partly  ancestral  property,  in  which 
the  defendant  was  living  against  the  plaintiff's  will,  the  Cburt  decreed  the  claim. 

The  plaintiff  and  the  defendant^  Hindus,  were  father  and  son. 
The  plaintiff  sued  to  eject  his  son  from  a  portion  of  a  house  of 
which  he  had  taken  possession  on  its  being  vacated  by  a  tenant. 
The  defendant  replied  that  the  plaintiff  had  no  right  to  eject  him^ 

♦  See  ante,  page  72. 

t  Special  Appeal  No.  185  of  1875.  from  a  decree  of  the  Subordinate  Judge  of  Kora- 
dabad,  dated  the  8th  of  Pecember,  187^»  reYersiog  a  decree  ol  the  Muuaif,  dated  the 
14th  May,  1874. 
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the  house  being  ancestral  propertji   in  \vhich  father  and  son  had 
equal  rights. 

The  first  Court  found  that  a  portion  of  the  house  was  ancestral 
property^  and  a  portion  acquired  by  purchase  by  the  plaintiff  from 
his  brother,  and  decreed  the  clainii  holding  that,  under  HindA 
law,  a  son  could  not  enforce  a  right  to  possession  of  any  property, 
whether  ancestral  or  self-acquired,  in  his  father's  lifetime.  The 
lower  appellate  court  dismissed  the  suit  on  the  ground  that,  under 
Hindi]  law,  sons  have  equal  rights  with  their  fathers  in  immoveable 
ancestral  property. 

The  plaintiff  appealed  to  the  High  Court.  The  plea^i  set  out 
in  the  memorandum  of  appeal  were  that,  under  Hindd  law,  a  son 
was  not  entitled  to  take  possession  of  any  portion  of  ancestral  pro- 
perty without  the  father's  consent ;  and  that,  as  a  moiety  of  the 
property  in  dispute  was  the  plaintiff's  self-acquired  property,  he  was 
entitled  to  eject  the  defendant 

Oldfield,  J. — (Who,  after  stating  the  facts  as  above,  continued) : — 

The  decree  of  the  Court  of  first  instance  should,  in  my  opinion, 
be  restored. 

A  son,  no  doubt,  takes  by  birth  a  vested  interest  in  immoveable 
ancestral  property,  and  there  is  authority  for  considering  that  bis 
interest  in  the  father's  life-time,  and  before  partition,  is  a  present 
interest  of  a  proprietary  and  coparcenai7  nature — {Mitdkshara^ 
ch.  i,  s.  1  and  s.  5) ;  and  the  power  to  enforce  partition  of  the 
ancestral  estate  implies  such  an  interest,  looking  to  the  definition 
of  partition  given  in  the  Mitdkshard,  ch.  i,  s.  1,  para  4,  and  ch.  i,  s.  1, 
para  23.  But  even  assuming  such  ownership  on  the  part  of  the 
son,  yet  until  partition  takes  place,  or  until  the  death  of  the  father, 
natural  or  civil,  the  father,  by  reason  of  his  paternal  relation,  and 
his  position  as  head  of  the  family,  and  its  manager,  is  entitled  to 
make  lawful  disposition  of  the  property  in  the  interest  of  the  family. 
This  is  shown  by  ch,  i,  s.  5,  paras  9  and  10,  MUdkshara^  which  by 
marking  the  extent  of  the  son's  power  of  interference  in  the  father's 
disposition  of  the  property,  shows  that  the  power  of  disposition 
within  certain  limits  is  centered  in  the  father.  The  son's  enjoyment 
of  the  property  is  subject  to  the  dispositions  lawfully  made  by  the 
father,  and,  if  dissatisfied,  the  son's  remedy  will  lie  in  any  right 
he  may  possess  to  enforce  partition  of  the  estate. 
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In  iLis  case  there  has  been  no  illegal  disposition  of  the  property 
on  the  part  of  the  father.  It  appears  that  the  defendant  objects 
to  live  >vith  his  mother-in-law,  and  insists  on  occupying  part  of  a 
bouse^  which  used  to  be  rented,  and  which  his  father  desires  to  dis- 
pose of  in  the  way  he  considers  most  advisable. 

I  would  decree  the  appeal  and  decree  the  claim,  but,  looking 
to  the  relationship  subsisting  between  the  parties,  they  should  bear 
their  own  costs  in  all  courts. 

Turner,  Offg,  G.  J. — I  concur  in  decreeing  the  appeal.  Sons,  who 
are  members  of  an  undivided  Hindi!  family,  acquire  by  birth  an  in- 
terest in  the  paternal  as  well  as  the  ancestral  estate,  and  are  entitled 
in  certain  events  to  interfere  to  prevent  waste  or  to  enforce  partition 
in  the  lifetime,  and  without  the  consent^  of  their  father,  but,  while 
their  interest  is  proprietary,  it  lacks  the  incident  of  dominion. 
"They  have  not  independent  dominion,  although  they  have  a 
proprietary  right.''  Colebrooke's  Digest  of  Hindu  Law,  Bk.  v,  Ch. 
VII,  §  43S,  Vol,  ii,  p.  56^,  3d.-ed,— Indian  Law  Reports, 
Allahabad  Series,  Vol.  I,  p.  77. 

A  Hindu  brother  who  during  the  life-time  of  a  deceased  debtor 
was  separate  in  transaction  and  lived  separately  from  him,  and  was 
therefore  not  a  joint  member  of  the  same  family,  is  not  his  legal 
representative  after  his  death. — Tekait  Chumun  Singh,  Appellant, 
versus  Kullyan  Stihae,  Respondent. — S.  TF.  22.  Vol.  zziii  p.  231. 


ALLAJiABAD  H.  C.  A.— The  27th  of  August  1875. 

Before  a  FttU  Bencll. 

(Blr.  Justice  Turner,  Officiating  Chief  Justice,  Mr.  Justice  Pearson, 
and  Mr.  Justice  Spankie.) 

Debi  Farsad  and  others  (Defendants) 

versus 
THAE0R  Dial  and  others  (Plaintiffs.) 

When,  ia  an  undivided  Hindti  family  living  under  the  Mitdkthard  law,  a  brother  diet 
without  leaving  issue,  but  leaving  brothers,  and  nephews,  the  sons  of  a  predeceased 
brother,  the  interest  in  the  joint  estate  of  the  brother  so  dying  doM  not  pass  on 
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his  death  to  hia  Burviviug  brothers,  but  on  pariition  the  whole  estate,  in^adipg  tlie 
interest  of  the  brother  so  dying,  is  divisible,  and  the  right  of  representation  secures 
to  the  sons  or  grandsons  of  a  deceased  brother  the  share  which  their  father  or 
grandfather' would  have  taken,  had  he  survived  the  period  of  distribution. 
Madho  Singh  v.  Bindeasery  Boy*  over  ruled. 

Durga,  Bisheshar,  Bhairo,  and  Ram  Pargas  were  four  brothers 
united  in  estate.  Ram  Pargas  died  leaving  sons  who  were  the 
plaintiffs  in  this  suit.  Then  Durga  and  Bhairo  died  without  issue. 
Finally  Bisheshar  died  leaving  sons  who  were  the  defendants  ia 
tins  suit. 

The  principal  issue  raised  by  the  suit  was  whether  the  plaintifi& 
were  entitled  on  partition  to  a  moiety  of  the  undivided  immoveable 
estate  of  the  family,  or  to  one-fourth.  The  first  Court  held,  having 
regard  to  the  answers  to  the  questions  3  and  4  given  in  p.  33, 
Bk.  ii.,  West  and  Buhler's  Digest  of  Hindd  Law  Cases,  to  bywas- 
tha  No.  2,  dated  5th  July,  1860,  Bywastlifo,  S.  D.  A.,  N.  W.  P.. 
vol.  I.,  part  I,  and  to  the  opinion  of  three  of  the  Benares  paridits 
whom  it  examined  on  the  point,  that  the  plaintifiEs  were  entitled  to 
a  moiety  of  the  estate. 

The  first  plea  taken  by  the  defendants  on  appeal  by  them  to 
the  High  Court  impugned  this  ruling.  With  reference  to  that 
plea,  the  Court  (Pearson  and  Spankie,  JJ.,)  referred  to  the  Full 
Bench  the  following  question,  viz : — 

**  Whether,  in  a  joint  family  property,  two  of  four  brothers 
dying  without  issue,  their  interest  passed  on  their  death  to  their 
surviving  brother  exclusively,  or  whether  the  sons  of  a  brother  who 
predeceased  them  are  entitled  to  participate  in  it  ?' 

The  order  of  reference  was  accompanied  with  these  remarks  :— 
Had  Bhairo  and  Durga  left  separate  estates^  there  can  be  no 
doubt  that  their  surviving  brother  would  have  succeeded  to  them 
in  preference  to,  and  to  the  exclusion  of,  their  nephews ;  and  it  is 
contended  that  the  succession  would  not  be  different  in  a  joint  un- 
divided family.  The  contention  is  supported  by  the  decision  of  a 
Bench  of  this  Court,  dated  the  25  th  February^  1868,  in  special 
appeal  No.  1779,  of  1867,  at  page  101  of  the  High  Court  Reports 
for  1868.    The  ruling  of  the  lower  Court  in  this  case  is   opposed  to 


•  fl.  C.  U.,  N.  W.  P.,  1868,  p.  101, 
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that  decision,  bat  is  supported  by  the  answers  to  the  questions  3  and  4 
given  in  page  33,  Bk  ii,  West  and  BUhler's  Digest,  and  by  the 
opinions  of  the  Benares  pandits  examined  by  the  Subordinate 
Judge.  Under  the  ciroumstances  we  think  it  expedient  to  refer  tho 
point  in  question  for  the  consideration  of  a  Fall  Bench. 
The  opinion  of  the  Full  Bench  was  as  follows  :— 
To  the  answer  to  the  question  proposed  to  us  it  is  necessary  to' 
consider  the  condition  of  the  Hindii  family  in  these  Provinces  while 
it  remains  undivided,  and  to  inquire  whether  the  same  rules  of  sue* 
cession  apply  while  the  members  continue  joint  in  estate^  when  they 
separated  and  effected  partition  and  when  they  have  re-united. 

Sir  Thomas  Strange  in  the  ninth  chapter^  of  his  work  on 
Hindu  Law  declares  that  *'  wherever  a  plurality  of  sons  exists^  the 
inheritance  descends  to  them  as  coparceners  making  together  but 
one  heir*'  #  i|t  #  « the  deceased  may  have  left,  not  only 
more  sons  than  one,  but  brothers,  as  well  as  a  widow  or  widows^  and 
daughters,  together  with  other  dependants;  and  such  sons  and 
brothers  mny  have  their  wives  and  childern  respectively ;  the  whole 
having  constituted  in  his  lifetime,  not  so  many  coparceners  indeed  in 
the  proper  sense  of  the  term,  but  an  undivided  family.  Or  suppos- 
ing him  to  have  been  a  single  man,  with  collateral  relations  only, 
their  descendants  and  connexions,  all  living  together  in  coparcenary, 
his  death  makes  no  difference  in  this  respect  among  the  survivors." 
If  undivided  at  his  death  they  still  continue  so  in  point  of  law^. 
however  appearances  may  indicate  a  different  state.  So  long  as 
they  remain  joint  they  offer  one  common  sacrifice.  "  The  religi- 
ous duty  of  unseparated  brethren  is  single,"  Nareda,  quoted  in 
the  MitSeJiard,  ch.  ii,  s.l2,  v.  3, — until  partition  takes  place. 

In  respect  of  property,  whatever  is  acquired  by  the  several 
members,  with  certain  exceptions,  falls  into,  and  becomes  part  of, 
the  common  fund,  and  the  expenses  of  all  members  are  met  from 
this  common  fund  ;  no  account  being  taken  of  exccess  in  the 
expenditure  of  some  over  the  expenditure  of  other  members.  This 
community  of  worship  and  property  beiog  the  ordinary  condition 
of  a  Hindti  family,  it  is  to  be  presumed  that  a  Hindfi  family 
is  undivided  until  the   contrary  is  shown,  and  that  the  acquisi- 


•  On  partition,  4th  ed.  p.  198. 
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tions  of  the  several  members  from  part  of  the  common  stock  unless 
the  acquirer,  or  those  claiming  under  him,  prove  that  it  was  acquir- 
ed in  such  a  manner  as  would,  by  the  special  provisions  of  the  law, 
constitute  it  the  sole  property  of  the  acquirer. 

Moreover,  "  according  to  the  true  constitution  of  an  undivided 
Eindfi  family,  no  individual  member  of  the  family,  whilst  it  remains 
undivided,  can  predicate  of  the  joint  and  undivided  property,  that 
he  has  a  certain  share". — Appovier  v.  Rama  8viba  Aiyan* ; 
while  a  Full  Bench  of  the  High  Court  of  Calcutta  has  gone  bo  far 
as  to  hold,  in  Sadabart  Praeliad  SaJiu  v.  Foolbaa  Kaerf,  that 
under .  the  MiLdkahard  law  one  of  the  several  members  of  a  joint 
Hindd  family  cannot,  without  legal  necessity,  alienate  any  portion 
of  the  undivided  ancestral  property  without  the  consent  pf  the 
whole  of  the  co-sharers,  and  that  such  an  alienation  is  not  valid, 
even  for  the  share  to  which  the  alienor  would  have  been  entitled 
on  partition. 

The  condition  of  an  undivided  family  being  such  as  has  been 
described,  it  is  not  unintelligible  that  rules  may  govern  the  distribu- 
tion of  the  joint  inheritance  different  from  those  which  would  r^a« 
late  the  devolution  of  separate  property,  and  it  has  been  ruled  that 
in  one  and  the  same  family  different  rules  may  govern  the  sucoessioa 
to  the  estate  of  a  deceased  member  according  to  the  nature  of  the 
different  properties  comprising  it,  whether  it  be  joint  or  separate.*— 
Katama  Natohier  v.  The  Rajah  of  Shiva-gungal. 

The  peculiar  incidents  of  the  joint  property  of  an  undivided 
family  are  survivorship  and  the  right  of  representation.  In  the 
Shiva-gunga  case  above  cited  the  Lords  of  the  Privy  Council  declar- 
*  ed  that,  <*  according  to  the  principles  of  Hind6  law,  there  is  copar- 
cenership  between  the  different  members  of  a  united  family,  and 
survivorship  following  upon  it.  There  is  community  of  interest  and 
unity  of  possession  between  all  the  members  of  the  family,  and 
upon  the  death  of  anyone  of  them  the  others  may  well  take  by 
survivorship  that  in  which  they  had  during  the  deceased's  lifetime 
a    common  interest  and  a  common    possession."§    It  has    been 

*  11  Moore's  Ind.  App.  75. 

1 12.  W.  R.  F.  B.  1.  ;-B.  c.  3  B.  L,  R.  F.  B.  81.   AnU  ^ 
T  9  Moore's  Ind.  App.  at  p.  610. 
§  Ibid.  At  page  611. 


Digitized  by  VjOOQ  IC 


APPENDIX.  €89 

argued  that  this  is  a  mere  statement  of  the  general  rule,  and  that 
it  does  not  necessarily  follow  from  it  that  the  benefit  of  survivor- 
ship  extends  to  all  and  not  only  to  sonue  of  the  surviving  members 
of  the  family.  When  once  the  principle  of  survivorship  is  admitted, 
it  is  difficult  in  the  absence  of  express  law  to  limit  its  operation. 
The  principle  of  survivorship  taking  effect  on  the  common  fund,  in 
ii^hich  no  one  of  the  members  of  the  family  has  any  distinct  share, 
operates  not  to  augment  the  rights  of  any  particular  class  of  the 
coparceners  but  to  enlarge  the  shares  which  upon  partition  would  fall 
to  the  lot  of  every  one  of  the  members*  In  effect,  by  the  operation 
of  this  rule  the  share  to  which  a  coparcener  dying  without  issue 
would  have  been  entitled  does  not  pass  by  descent  but  lapses.  The 
right  of  representation  operates  at  the  time  of  partition  to  secure  an 
equal  partition  of  the  inheritance  between  the  several  sons  of  the 
common  ancestor  and  the  issue  to  the  third  generation  of  sons  who 
have  died  leaving  issue  surviving  the  period  of  distribution,  such 
issue  taking  'per  stirpes  the  share  of  their  father  or  forefather.-— 
"Should  a  younger  brother  die  before  partition,  his  share  shall  be 
allotted  to  his  son,  provided  he  had  received  no  fortune  from  his 
grandfather.  That  son's  son  shall  receive  his  father's  share,  from  his 
uncle,  or  from  his  uncle's  son,  and  the  same  proportionate  share 
shall  be  allotted  to  all  the  brothers  according  to  law.  Or  if  that 
grandson  be  also  dead  his  son  takes  the  share ;  beyond  him  the 
succession  stops."  Katydyana  cii^di  in  Vyavakdra  MayiUkha,  Ch. 
IV,  a.  4,  v,2l,  '*  Although  grandsons  have  by  birth  a  right  in  the 
grandfather's  estate  equally  with  sobs,  still  the  distribution  of  the 
grandfather's  property  must  be  adjusted  through  their  father,  and 
not  with  reference  to  themselves.  The  meaning  here  expressed  is 
this  :  if  unseparated  brothers  die,  leaving  male  issue,  and  the  number 
of  sons  be  unequal,  one  having  two  sons,  another  three  and  a  third 
four,  the  two  receive  a  single  share  in  right  of  their  father,  the  other 
three  take  one  share  appertaining  to  their  father,  and  the  remain- 
ing four  similarly  obtain  one  share  due  to  their  father.  So  if  some 
of  the  sons  be  living  and  some  have  died  leaving  male  issue,  the 
same  method  should  be  observed :  the  surviving  sons  take  their  own 
allotments,  and  the  sons  of  their  deceased  brothers  receive  the 
shares  of  their  own  fathers  respectively.  Such  is  the  adjustment 
prescribed  by  the  text"  Mitdkshard,  Ch.  I,  s.-5,  v.  3.    "A  grandson 
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(D)  whose  father  (B)  is  dead,  and  a  great-grandson  (F)  whose  father 

(E)  and  grandfather  (C)  are  dead,  participate  equally  in  the  inherit- 
ance with  the  son  (A),  for  they  without  distinction  confer  equal 
benefits  on  the  deceased  owner  of  the  property  by  the  presentation 
to  him  of  funeral  oflferings.at  solemn  "obsequies."    Ddya^krama 
Sangraha,  Ch.  I,  s.  1  v.  3.    Unless  authority  be  shown  to  the 
contrary,  these  incidents  of  the  joint  estate  of  an  unseparated  Hindfi 
family,  survivorship  and  the  right  of  representation,  govern  the 
case  before  us  and  determine  the  answer  to  be  given  to  the  question 
put  to  us.    The  fathers  and  uncles   of  the  parties  lived  as  an  un- 
separated Hind^  family  in  possession  of  an  undivided  estate.    As- 
suming partition  to  be  made  now,  there  are  living  representatives 
of  two  sons  only  of  the  common  ancestor,  and  equal  partition  beiog 
made  between  the  stocks,  each  stock  is  entitled  to  one  moiety ;  but 
it  is  argued  that,  inasmuch  as  the  father  of  the  one  line  died  before 
any  of  his  three  brothers,  and  the  father  of  the  other  lino  died  after 
two  other  brothers,  who  died  without  male  issue,  the  ahares  of  the 
brethren  dying  without  male  issue  descended  to  the  sole  surviving 
brother  and  passed  from   him   to  his  issue  to  the  exclusion  of  the 
line  of  the  brother  who  died  first — in  other  words,  it  is  contended 
that  the  case  is  not  to  be  governed  by  the  law  of  survivorship,  ex- 
cept so  far  as  to  exclude  females,  but  that  the  shares  of  the  deceased 
brothers  passed  to  the  surviving  brother  in  virtue  of  the  rule  that 
^  in  case  of  competition  between  brothers  and  nephews,  the  nephews 
have  no  title  to  succession,  for  their  right  of  inheritance  is  declared 

,  to  te  on  failure  of  brothers.  "  Mildkshard,  Ch.  II,  s.  4,  v.  8.  No 
doubt,  if  this  rule  was  intended  not  only  to  apply  to  the  descent  of 
the  separate  property  of  a  brother  but  to  operate  on  the  share  which 
he  would  have  taken  in  the  common  property  of  the  family  had  he 
survived  the  period  of  partition,  the  contention  is  correct;  but  if  we 
carefully  examine  the  system  on  which  the  MUdkahard  is  compiled  and 
bear  in  mind  the  principles  of  Hind6  law,  as  to  which  there  can  be  no 
dispute,  it  will  appear  that  the  rule  on  which  the  contention  is  based 
cannot  apply  to  the  undivided  ancestral  estate,  nor  to  any  thing 
which  has  accrued  to,  and  become  part  of,  that  estate.  The  author 
of  the  treatise  commences  with  a  definition  of  heritage,  'ddya/ 
and  distinguishes  between  the  wealth  of  a  father  or  grandfather 
which  becomes  the  property  of  his  sons  or  grandsons  by  right  of 
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iheir  being  hU  aona  and  grandsons,  and  which  the  author  conse- 
quently termg  unobstructed,  and  property  which  devolves  on  parents,* 
brothers  and  the  rest,  on  the  demise  of  the  owner  without  male  issue 
and  which  he  terms  liable  to  obstruction,  because  existence  of  issue 
or  the  survival  of  the  owner  impede  its  devolution.  After  investi- 
gating the  nature  of  property  and  reviewing  the  methods  by  which 
it  may  be  acquired,  he  declares  the  fundamentaji  principle  of  the 
Hindd  law  obtaining  in  these  Provinces  that — '  property  in  the 
paternal  or  ancestral  estate  is  by  birth\  He  next  describes  the' 
limitation  to  wldch  the  power  of  the  father  over  'ancestral  and 
acquired  wealth  is  subject,  and  having  previously  deBued  partition 
to  be  "  the  adjustment  of  divers  rights  regarding  the  whole,  by 
distributing  them  on  particular  portions  of  the  aggregate,"  he 
proceeds  to  declare  in  what  manner  and  subject  to  what  rules  the 
common  property  of  the  family  is  to  be  distributed  by  partition 
in  the  fathers's  life-time  or  after  his  decease.  The  consequence 
of  the  doctrine  that  a  right  in  the  paternal  ancestral  estate  is  ac« 
quired  by  birth  is  that  there  is  in  fact  no  devolution  of  the  pro- 
perty from  one  owner  to  another,  but  that  as  each  son  comes  into 
being,  he  forthwith  acquires  aright  which  would,  on  partition, reduce 
the  shares  of  the  other  sons,  and  which,  should  he  not  survive  parti- 
tion and  have  issue,  his  son  or  grandson  would  take  by  substitution, 
and  which,  if  he  dies  before  that  period,  will  simply  lapse.  There 
being  no  devolution  of  the  property,  the  Jaws  of  descent  are  in- 
applicable. 

If  shares  are  not  ascertained  until  the  period  of  distribution, 
if,  until  that  time,  no  one  can  declare  he  has  any  share  in  the  com- 
mon property,  it  accounts  for  the  circumstances  that  in  none  of 
the  treatises  on  Hindti  law  which  have  been  brought  to  our  notice 
is  there  any  rule  declaring  what  is  to  be  done  with  the  interest  (it 
can  hardly  be  called  a  share)  in  the  common  property  which  has 
been  acquired  by  a  member  of  the  family  who  has  not  survived  the 
period  of  distribution.  On  the  otlier  hand,  there  are  express  rules 
declaring-  that  the  partition  is  to  be  an  equal  partition,  subject  to 
the  qualification  that  those  who  take  by  representation  take  only 
the  share  which  he  whom  they  respectively  represent  would  have 
taken,  had  he  survived  partition. 
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The  author  next  proceeds  in  ch.  ii^  to  treat  of  the  descent  of  the 
estate  of  a  man  who  dies  without  issue.  The  first  section  clearly 
relates  only  to  separate  property.  **  That  sons,  principal  and  seoon* 
dary,  take  the  heritage,  has  been  shown.  The  order  of  succession 
among  all  tribes  and  classes,  on  failure  of  them,  is  next  declared." 
Here  then  we  pass  from  a  law  of  partition  to  a  law  of  devolution  of 
inheritance,  the  persons  entitled  no  longer  acquire  an  interest  by 
birti).  It  accrues  on  the  death  of  the  owner,  and  to  be  entitled  to 
claim  they  must  survive  the  owner,  and  first  in  the  line  of  descent 
the  author  places  the  widow,  and  after  explaining  that,  if  the  pro- 
prietors died  in  union  with  his  brethren,  the  widow  has  merely  a 
right  of  maintenance,  he  concludes  the  discussion  of  her  claims  with 
the  declaration  that  a  wedded  wife,  being  chaste,  takes  Uie  whole 
estate  of  a  man  who,  being  separated  from  hie  co4ieir8,  and  not 
subsequently  re-united  with  them,  dies  leaving  no  male  issue. 

In  the  second  section  the  right  of  succession  of  daughters  and 
daughter's  sons  are  declared.  Now  in  this  section  there  is  no  dis- 
tinct allusion  to  separate  property,  yet  it  has  never  been  doubted 
that  it  deals  only  with  separate  property,  and  the  intention  is  evi- 
dent from  the  commencement  of  the  section  : — "  On  failure  of  her 
(the  widow),  the  daughters  inherit/'  The  widow  could  only  take 
separate  property  and  the  daughters  succeed  to  what,  if  she  had 
BixtYiyed  the  pivpoeitiLS,  the  widow  would  have  taken.  Similarly, 
the  following  section,  which  treats  of  the  rights  of  parents,  com- 
mences with  the  declaration : — "  On  failure  of  those  heirs,  the  two 
piurents,  meaning  the  mother  and  father,  are  successors,"  preference 
being  given  to  the  mother.  In  this  section  again  there  is  no  men- 
tion of  separate  property,  but  it  manifestly  deals  only  with  that 
property,  for  it  is  declared  that  the  parents  take,  in  default  of  widow, 
daughters,  and  daughter's  sons. 

We  now  arrive  at  the  fourth  section,  which  treats  of  the  rights 
of  brothers,  and  which  it  is  argued  governs  the  case  before  us. 
That  section  commences  like  the  preceding  by  premising  the  failure 
of  the  heir  whose  right  had  been  last  declared ;  and  from  this 
circumstance  it  must  again  be  inferred  that  the  property  to  which 
it  regulates  the  succession  is  such  property  as  would  have  been 
taken  by  the  heirs  entitled  to  priority  of  succession,  had  they  sur- 
vived the  jn^apositria.    If  it  be  held  that  the  interest  which  a 


Digitized  by  LjOOQ  IC 


APPENDIX.  64S 

coparcener  acquires  by  birth  does  not  lapse  on  his  death  without 
male  issue,  but  passes  under  the  law  of  succession  to  heirs  other 
than  direct  issue,  who  presumably  do  not  exist,  and  other  than  his 
widow,  whose  title  is  expressly  denied,  it  follows  that  the  right 
would  devolve  not  on  brothers  only,  but  on  those  heirs  also  who  are 
entitled  to  succeed  in  priority  to  brothers.  Thus,  a  daughter^  a 
daughter's  son,  a  mother,  or  a  father,  might,  on  partition,  claim 
the  share  of  a  deceased  coparcener.  No  instance  is  cited  in  which 
such  a  claim  has  been  allowed.  The  conclusion  seems  clear  that 
>s.  4,  like  the  preceding  sections  of  the  chapter  provides  only  for  the 
devolution  of  the  separate  estate  of  the  propositus. 

But  in  support  of  the  contention  that  the  interest  of  a  member 
of  an  undivided  family  in  the  common  fund  is  a  share,  and  that  the 
rules  respecting  the  succession  of  brothers  operate^  notwithstanding 
the  propositus  may  have  died  in  union  with  his  brethren,  and 
regulate  the  inheritance  of  that  share,  reference  has  been  made  to 
the  provisions  of  s.  9,  which  treat  of  the  succession  to  re-united 
kinsmen « 

It  is  argued  that  brethren  who  have  re-united  are  in  the  same 
position  as  those  who  have  never  separated ;  that  the  whole  of  the 
property  is  again  brought  into  a  common  fund,  each  brother  saying 
to  the  other  "  what  is  mine  is  thine,  and  thine  is  mine,"  yet  never- 
theless the  interests  of  each  is  described  as  his  share  :— *'  A  re- 
united brother  shall  keep  the  shai*e  of  his  re-united  co-heir  who  is 
deceased." — Tdjnavalkya,  cited  in  Mitdkshard,  ch.  ii,  s.  9,  v.  1 — and 
inasmuch  as  on  the  death  of  a  re-united  brother  without  male 
issue  his  share  devolves  on  re-united  brethren  of  the  whole  blood, 
to  the  exclusion  of  re-united  brethren  of  the  half  blood,  or  if  there 
be  no  brethren  of  the  whole  blood  in  re-union,  the  re-united 
brethren  of  the  half  blood  and  the  unassociated  uterine  brothers 
divide  the  share  equally,  it  is  contended  that  the  principle  of  survi- 
vorship does  not  operate  to  over-rule  the  rules  regulating  the 
succession  of  brotherSi  but  that  so  far  as  is  possible  effect  is  given 
to  both. 

To  these  arguments  it  may  be  replied  that  a  distinction  is 
recognized  by  Hindd  writers  between  undivided  and  re-united 
brethren  •  (  Colebrooke's  Digest,  ccccxxx ).  Moreover  a  re-union 
implies  a  previous  partition,  in  virtue  of  which  each  of  the  re-united 
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brethren  has  acquired  separate  owDership  of  a  share.  He  briogi 
to  the  re-united  fund  something  i^hich  is  specially  his,  ^hile  in  aa 
undivided  family  he  acquired  his  right  by  birth  in  the  estate  of  bis 
father  or  grandfather.  Again^  when  a  partition  is  made  of  the 
property  of  an  undivided  family^  no  distinction  is  made  between 
the  half-blood  and  the  whole  blood  : — ''If  any  immoveable  property 
of  divided  heirs,  common  to  brothers  by  different  mothers,  have 
remained  undivided,  being  held  in  coparcenary,  the  half-brothers 
shall  have  equal  shares  with  the  rest,  but  the  uterine  brother  has 
the  sole  right  to  the  divided  property,  moveable  or  immoveable/— 
(Colebrooke's  Digest,  ccccxxxi).  Indeed,  the  circumstance  that 
rules  have  been  specially  prescribed  to  regulate  the  devolution 
of  the  common  property  of  re-united  brethren  afforda ground  for 
arguing  that  they  were  exceptions  to  the  ordinary  rules  regulatiog 
the  partition  of  the  common  property  of  an  undivided  family.  I 

If  then  the  provisions  of  ch.  ii,  s.  4,  are  not  applicable  to  the 
interest  of  an  undivided  coparcener  in  the  common  property,  but 
that  interest  lapses  on  his  death  without  issue^  it  follows  that,  in 
the  case  before  the  Court,  the  interests  of  the  brothers  who  died 
without  issue  do  not  devolve  on  the  last  surviving  brother,  and  that 
the  sons  of  the  last  surviving  brother  are  only  entitled  to  one  moiety 
of  the  estate.  This  conclusion  is  supported  by  the  opinions  of  the 
three  pandits  examined  by  the  Subordinate  Judge  of  Benares, 
although  the  reasons  given  by  one  of  those  gentlemen  for  the  con- 
clusion at  which  he  has  arrived  are  not  satisfactory.  It  is  also  sup- 
ported by  the  decision  of  the  Sudder  Court  of  Calcutta  in  DtUjed 
Singh  V.  Sheo-munook  Singh,*  to  which  Mr.  Colebrooke  was  a 
party,  and  by  the  decision  of  the  Bombay  Court  in  Bhugwan  Gokih 
chand  v.  KHpa-ram  Anund-ram.f  The  decision  of  this  Court 
in  Madho  Singh  v.  Bindeaaery  Royt  it  is  true  is  opposed  to 
these  authorities,  but  in  our  judgment  that  ruling  cannot  be  support- 
ecL — Indian  Law  Reports,  Allahabad  Series^  Vol.  I,  p.  105. 


*  1  S.  D.  Bep.  59.    Ante,  p.  195.  t  2  Borr.  89. 

t  8.  C.  R.  N.  W.  P,  1868,  p.  101. 
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Calcutta  H.  C.  K.-^-Tlu  lOifc  of  April  1877. 

Full  B6lioh« 

Before  Sir  Richard  Gartli^  Kt,  Chief  Jusiiee,  Mr.  Jastice  Kemp, 

Mr.  Justice  Macpherson,  Mr.  Justice  Markby^  and  Mr.  Justice  Aiuslie. 

Bhimcl  DoSSj  alias  Lall  Baboo  (one  of  the  Defendants) 

versus 
Choonee  Lall  (Plaintiff.)* 

Whtre,  in  an  nndinded  Hindii  family  living  under  tha  MiUkahari  law,  a  parson  dies 
without  laaTiog  issue,  but  leaving  a  brother,  and  a  nephew  the  son  of  a  predeceased 
brother,  the  latter  is  not  excluded  from  succession  by  the  former. 

t)M  Parshad  v.  Thakur  Dial  t  followed. 

This  case  is  referred   by  Garth,  C.  J.,  and  Milter,  J.,  to  a  Full 
Bench  in  the  following  order  of  reference  : — 

OaHli,  0,  J. — The  Plaintiff  and  the  defendant,  special  appellant^ 
are  related  to  each  other  as  first  cousins. 

The  plain tifif's  case  is  this.  The  six  sons  of  Banee  Prosad  lived 
as  members  of  a  joint  Hindii  family  till  the  death  of  the  fourth 
son,  Jun-bhunjun  Dass,  which  took  place  in  1276  (1869);  Baboo  Lall, 
Futteh  Chund,  and  Jun-bhunjun  died  without  issue,  and  upon  these 
facts  the  plain tifif  contends  that  he  is  entitled  to  one-third  share 
of  the  family  property. 

The  defendant,  special  appellant,  contends  that  the  plaintiff's 
father^  Pirtum  Lall,  having  predeceased  Jun-bhunjun,  the  plaintiff 
is  not  entitled  to  the  one-third  share  of  the  family  property  which 
he  claims.  The  date  of  separation  was  disputed  in  the  Courts 
below,  but  it  has  been  found  as  a  fact  that  it  took  place  after  the 
death  of  Jun-bhunjun,  The  defendant,  special  appellant,  contends 
that,  on  the  death  of  Jun-bhunjun,  his  interest  in  the  joint  family 
property  devolved  upon  the  surviving  brothers  Baboo  Lall  and 
Bhoku  Lall  alone,  to  the  exclusion  of  the  plaintiff  and  Dosanund, 
Bons  of  Pirtum  Lall  and  Hurro  Lall,  who  had  predeceased  Jun- 
bhunjun. 

The  contention  of  the  plaintiff  on  the  other  hand  is,  that,  on 
Jun-bhuDJun's  death,  his  interest  in  the  joint  family  property  passed 

*  Special  Appeal,  No.  770  of  1875,  against  a  decree  of  A.  J.  Elliot,  Esq.,  Judge  of 
Zillah  Bhahabad,  dated  the  18th  of  February,  1875,  afllrming  a  decree  of  Moulvie 
Mahomed  N6rul  Hossein,  Munsif,  Subordinate  Judge  of  that  district^  dated  the  21st 
of  September,  1874.  t    ^^^  WS9  ^85. 
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to  all  the  surviving  members  of  the  joint  family.  This  coDtention 
is  supported  by  a  Full  Bench  decision  of  the  Allahabad  High  Court 
in  the  case  o{  DeU  Parshcid  Y.  Thakur  Dial,  and  also  apparently 
by  an  important  passage  Tvhich  occurs  in  the  judgment  of  the  Privy 
Ck)uncil  in  the  well-known  Shivagunga  case,  upon  which  the  above 
Full  Bench  decision  appears  mainly  to  be  founded. 

We  entertain  grave  doubts  whether  the  passage  in  the  judgment 
of  the  Privy  Council  justifies  the  decision  of  the  Allahabad  High 
Courts  and  whether  that  passage  is  in  accordance  with  the  Mitak* 
shara  law ;  and  as  the  question  raised  is  one  of  great  importanoej 
and  of  very  general  application^  we  think  it  right  to  refer  it  to  a  Full 
Bench. 

The  question  referred  is^  whether^  in  an  undivided  Hind6 
family  governed  by  the  Mitfikshar^  law,  if  a  brother  dies  leaving  no 
issue,  but  leaving  brothers  and  orphan  nephews^  who  are  members 
of  the  joint  family,  his  interest  in  the  family  property  passes  on  his 
death  to  his  surviving  brothers  alone,  or  to  all  the  surviving  mem* 
bers  of  the  joint  family ;  and  in  case  of  a  partition  is  that  the 
principle  according  to  which  the  respective  shares  of  the  persons  en- 
titled to  succeed  to  that  interest  are  to  be  apportioned  ? 

Oarthj  0.  J. — ^This  case  raises  precisely  the  same  question  which 
was  decided  by  a  Full  Bench  of  the  Allahabad  High  Court  in  the 
case  of  Ddbi  Parahad  v.  Thdkur  Dial*  and  we  feel  bound 
having  regard  to  the  weight  of  authority,  to  decide  in  accordance 
with  that  decision,  that,  under  the  circumstances  stated  in  the  case, 
interest  of  the  deceased  brother  in  the  family  property  ought,  in 
the  event  of  a  partition,  to  be  divided  between  his  nephew  and  his 
two  brothers  in  equal  shares. 

This  point  was  distinctly  decided  by  the  Sudder  Dewanny 
Adawlut  in  the  year  1802  in  the  case  of  Duljeet  Sinff  v.  Skeomunook 
Singf  and  Mr.  Colebrooke  was  one  of  the  Judges  who  decided  it 
The  same  rule  has  been  laid  down  since  by  other  authorities,  and 
is  recognized  by  the  Lords  of  the  Privy  Council  in  the  case  of  Kata^ 
ma  Natchiar  v.  the  Raja  of  Shivagunga.t 


«  I.  L.  R.,  1  AU.,  105.  Ani€t  p.  685. 
1 1.  Sel.  Bep.,  59 :  Ante,  p.  195. 
t  9  Moore's  I.  A.,  539,  at  p.  611. 
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We  do  not  find  any  authority  conflicting  expressly  ^ith  tliose 
decisions;  and  we  are>  therefore,  of  opinion  that  the  judgment  of 
the  Lower  Court  is  right,  and  that  this  special  appeal  should  be 
dismissed  with  costs.    Appeal  diamisaed. 

Indian  Law  Reports,  Calcutta  Series,  Vol.  II,  .p.  879. 


The  reversioners  next  after  J.  to  the  estate  of  S.  deceased  sued 
to  avoid  an  alienation  of  S.'s  estate  affecting  their  reversionary  right 
made  by  his  widow.  J.  had  not  been  heard  of  for  eight  or  nine  years, 
and  there  was  no  proof  of  his  being  alive.  Held  that  his  death 
might  be  presumed  under  the  provisions  of  S.  108,  Act  I  of  1872, 
for  the  purposes  of  the  suit,  although,  in  a  suit  for  the  purpose  of 
administering  the  estate,  the  court  might  have  to  apply  the  Hind(i 
law  of  succession  prescribed  when  a  person  is  missing  and  not  dead. 
Rameshar  Roy  and  others  (defendants),  Bisheakar  Singh  and 
others  (plaintiffs.) — Indian  Law  Keports,  Allahabad  Series,  vol.  I, 
(F.  B.)  page  53. 

To  a  suit  by  one  member  of  a  Hindii  joint  family,  living  under 
the  Mit^kshari  law,  for  a  specific  share  of  the  joint  family  property, 
all  the  members  of  the  family  are  necessary  parties. — NiUhani 
Makton  (defendant)  versus  Manraj  Mahton  (plaintiff.)— Indian 
Law  Reports,  Calcutta  series,  vol.  II,  p.  149. 

In  a  suit  by  a  Hindti,  subject  to  the  MitikshariC  law,  against 
certain  auction-purchasers  at  a  sale  in  execution  of  a  decree  against 
the  father,  to  recover  a  portion  of  the  ancestral  estate  by  cancella- 
tion of  the  sale,  it  appeared  that  the  property  which  waa  mortgaged 
by  the  bond  upon  which  the  decree  was  passed  was  not  put  up  for  sale. 
The  decree  provided  *'  that  the  plaintiff  recover  the  amount  with 
costs  and  interest,  and  that  the  decree  be  executed  against  the  pro* 
perty  specified  in  the  bond,"  and  it  also  allowed  interest  at  about  50 
per  cent,  the  rate  in  the  bond,  to  the  decree-holders.  It  was  con- 
tended on  behalf  of  the  plaintiff  that,  upon  a  proper  construction 
of  the  Privy  Council  Ruling  in  Muddun  Thakoor  v.  Kantoo  ImU^ 
the  decree  under  which  the  property  had  been  sold  was  an  improper 
one.  Held  that,  under  the  Privy  Council  Ruling,  the  purchaser  is 
not  bound  to  look  beyond  the  decree.    Held  also,  that  an  usurious 

*  U  B.  L.  E.,  187.    AnU,  page  72. 
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rate  of  interest  cannot  be  treated^  withia  tbe  principles  of  the  abore 
cafie,  as  showing  that  the  decree  was  for  a  debt  which  the  son  was 
not  bound  to  discharge. 

Held  further^  that  where  a  decree  is  against  the  mortgagor  ge« 
nerally,  coupled  with  a  declaration  of  the  lien^  the  decree-holder 
may  proceed  either  against  the  person  and  his  property  or  against 
the  mortgaged  property^  though  whether  such  a  course  will  be  al- 
lowed in  any  particular  case  is  a  matter  for  the  discretion  of  the 
court  executing  the  decree. — Lutchmi  Dai  Koori  (  plaintiff)  versus 
Awman  Singh  and  others  (defendants). — Indian  Law  Reports, 
Calcutta  series,  vol.  II,  p.  213. 


The  general  result  of  the  authorities,  both  juridical  and  forensic, 
i&  that  among  the  three  regenerate  classes  of  HindiiSy  (Brahmans, 
KhatriyaSy  and  Yaishyas,)  illegitimate  children  are  entitled  to 
maintenance,  but  cannot  inherit,  unless  there  be  local  usage  to  the 
contrary;  and  that,  among  the  S6Jra  class,  illegitimate  children,  in 
certain  cases  at  least,  do  inherit.  The  extent  to  which  this  right 
exists,  considered,  and  the  texts  of  Hindu  law  books  bearing  on  the 
point  referred  to. 

According  to  Vijndneshwara,  the  author  of  the  Mitdkshard 
(Chap  I.,  Section  12),  the  father  of  an  illegitimate  son  by  a  DdH 
among  Sfidras  may  in  his  (tbe  fathers's)  life-time  allot  to  such  son 
a  share  equal  to  that  of  a  legitimate  son,  and,  if  the  father  die 
without  making  sUch  allotment,  the  illegitimate  son  by  the  Ddri  is 
entitled  to  half  the  share  of  a  legitimate  son,  and,  if  there  be  no 
legitimate  sou  and  no  legitimate  daughter  or  son  of  such  a  daughter, 
the  illegitimate  son  by  the  Ddst  takes  the  whole  estate.  If,  how- 
ever, there  be  a  legitimate  daughter  or  legitimate  son  of  such  a 
daughter,  the  illegitimate  son  would  take  only  half  the  share  of  a 
legitimate  son,  and  such  daughter  or  daughter's  son  would  take  the 
residue  of  tbe  property,  subject  to  the  charge  of  maintaining  the 
widow  of  the  deceased  proprietor. 

The  dictum  of  Lord  Cairns  in  Sri-Oajapatti  Rddhika  r.  &<• 
Oajapatti  Nilamani  (13  Moore  Ind.  App.  497 ;  S.  C.  6  Beng.  L.  R. 
202 ;  14  Calc.  W.  R.  P.  C.  33,  reversing  2  Mad.  H.  C.  Rep.  369),— 
**  Supposing  the  sons,  or  either  of  them,  to  have  been  legitimate. 
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the  widow  (of  Padma-nibha)  could  have  been  entitle  J  to  maintenance 
only.  Had  both  the  sons  been  illegitimate,  their  claim,  unless  some 
special  custom  governed  the  case,  (which  is  not  in  proof,)  would 
have  been  to  maintenance  only.  In  this  last-named  case  the  widow 
would  have  had  the  ordinary  estate  of  a  Hindti  widow'^ — commen- 
ted upon  and  explained.  The  terms  Ddsi  and  Ddsi-putra,  as  defined 
by  various  writers  on  Hindi  law,  discussed,  and  the  rights  by  inheri- 
tance of  a  Ddai-putra  considered. 

The  condition  that,  in  ordei;  to  entitle  the  illegitimate  offspring 
of  a  Stidra  woman  by  a  Sfidra  to  inherit  the  property  of  the  latter, 
or  a  share  in  it,  she  should,  according  to  Jimlita  Vdkana  and 
Nila-kantha,  be  an  unmarried  woman,  has,  in  practice,  been  discarded 
in  the  Presidency  of  Bombay. 

In  this  Presidency  the  illegitimate  offspring  of  a  kept  woman, 
or  continuous  concubine,  amongst  Sfilras,  are  on  the  same  level  as 
to  inheritance  as  the  issue  of  a  female  slave  by  a  Siidra. 

The  custom  of  Pat  marriage  among  the  Marathas,  and  Ndtri 
amongst  the  inhabitants  of  Guzerat,  referred  to,  and  the  authorities 
bearing  on  the  subject  considered  and  discussed. 

The  sons  of  a  Punarbhu  (twice-married  woman)  by  a  duly- 
contracted  Pat  marriage,  i.  e.,  in  accordance  with  the  custom  of  the 
caste,  are  legitimate  and,  as  to  the  right  of  inheritance  and  extent 
of  shares,  rank  on  a  par  with  the  sons  by  lagna  marriage. 

Q,  a  Sfidra  woman,  was  married  to  T  (also  a  Sfidra)  by  Pat 
marriage,  without  having  received  a  chhor-chiti  (release)  from  her 
first  husband,  who  was  then  living,  or  obtained  any  other  sanction 
of  her  Pa^  with  T:  — 

Held  that  the  intercourse  between  0  and  T  was  adulterous,  and 
that,  therefore,  the,  plaintiff,  their  son,  being  the  result  of  such  in- 
tercourse, was  not  entitled  to  take  as  heir  even  to  the'exterit  of  half 
a  share,  and  was  not  a  Disi-putra  within  the  scope  of  Jdjnyavalkya's 
text,  or  recognized  as  such  by  other  commentators.  He  was,  how- 
ever, held  entitled  to  maintenance,  as  he  had  been  recognized  by  T 
as  his  son. — Raid  wife  of  T^jd  Kurad  and  others  (defendants, 
appellants)  versus  Govinda  Valad  Tejd  (plaintiff.  Respondent.) — 
Indian  Law  Reports,  Bombay  series,  Vol,  I,  p.  97. 

According  to  the  doctrines  of  the  Bengal  school  of  Hindu  law, 
a  certain^  description  only  of  illegitimate  sons  of  a  sfidra-  by   an 
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unmarried  sfidra  woman  is  entitled  to  inherit  the  father's  propertj 
in  the  absence  of  legitimate  issue,  viz.,  the  illegitimate  sons  of  a 
sfidra  by  a  female  slave  or  a  female  slave  of  his  slave. 

Per  MitUr,  J. — Marriage  between  parties  in  different  sub-divi- 
sions of  the  siidra  caste  is  prohibited  unless  sanctioned  by  any 
special  custom,  and  no  presumption  in  favor  of  the  validity  of  such 
a  marriage  can  be  made,  although  long  cohabitation  has  existed  be* 
tween  the  parties. 

Per  Markhyy  J.—QuoBre,  whether  there  is  any  legal  restriction 
upon  such  a  marriage  ? 

Naraiin  Dhara  (plaintiff)  v.  Rahhal  Gain,  Guardian  of  Jonardon 
(defendant). — Indian  Law  Reports,  Calcutta  series,  vol.  I.  p.  1. 

Although  an  estate  be  not  what  is  technically  known  in  the 
north  of  India  as  a  ro;,  or  what  is  known  in  the  south  of  India  as  a 
polliam,  the  succession  thereto  may,  under  a  kuldchdr,  or  family 
custom,  be  governed  by  the  rule  of  primogeniture. 

Where  the  family  to  which  ancestral  property  held  in  this  pecu- 
liar manner  belongs  is  subject  to  the  Mit&kshar&  law,  and  the  pro- 
perty is  not  separate,  the  succession,  in  the  event  of  a  holder  dying 
without  male  issue,  is  given  to  the  next  collateral  male  hejjr  in  pre- 
ference to  the  widow  or  daughters  of  the  deceased  holder. 

That  an  estate  is  impartible  does  not  imply  that  it  is  separate, 
and  so  to  be  governed  by  the  law  applicable  to  separate  succession. 

Whether  the  general  status  of  a  Hind(i  family  be  joint  or  divid- 
ed, property  which  is  joint  will  follow  one,  and  property  which  is 
separate  will  follow  another,  course  of  succession. 

Since  in  documents  between  Hindiis  and  in  the  Mit&kshahl 
itself  it  is  not  unusual  to  find  the  leading  members  of  a  class  alone 
mentioned  when  it  is  intended  to  comprehend  the  whole  class,  a 
written  statement  of  a  family  custom,  whereby  an  impartible  estate 
passes  in  the  event  of  the  holder  dying  without  issue  to  his  younger 
brother  or  to  his  eldest  son,  need  not  be  construed  as  limiting  the 
collateral  succession  to  the  two  cases  named,  but  as  providing  gener- 
ally  that  on  failure  of  the  direct  male  line,  the  nearest  male  heir  in 
the  collateral  line  shall  succeed.^ Chintaman  Singh  (plaintiff)  versus 
Noivlukho  Komuar I  (defendant),— Privy  Council,  the  23rd  of  June 
and  1st  of  July  1875. — Indian  Law  Reports,  Calcutta  Series,  Vol,  I, 
page  153. 
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An  uncle  and  nephews  were  in  a  state  of  general  severalty,  but 
held  some  ancestral  property  in  common.  Such  tenure  by  the  Hindu 
law  of  the  Western  Schools,  will  not  establish  the  right  of  nephews 
to  take  their  uncle's  estate  before  his  wife  and  daughter's  son. — Rajah 
Putni  Midi  and  Roy  Bansidkur  appellants  versus  Maiiohur  Lall  snnl 
Lis  minor  brother.— Sel.  S.  D.  A.  R.  Vol.  IV,  p.  349. 

The  digging  of  a  tank,  though  a  meritorious  act  and  of  great 
convenience  to  the  public,  is  not  a  legal  necessity  for  wliich  a  widow 
can  alienate  property  left  to  her  for  life  only. —  Runjeet  Ram  Koolal 
(defendant)  appellant,  versus  Mohamed  War  is  and  others  (plain  tififs) 
respondents.— S.  W.  R.  Vol.  XXI,  c.  r,  p.  49. 

Immovable  property  purcliased  by  a  Ilind6  widow  with  the 
profits  of  her  husband's  estate,  there  being  no  proof  of  any  distinct 
intention  on  her  part  to  sever  such  purchases  from  the  estate  and 
appropriate  it  to  herself,  held  to  form  part  of  her  husband's  estate. 
Oonda  Kooer  and  another  (defendants)  versus  Kooer  Oodoy  Sing 
(plaintiff).— Privy  Council,*  the  6th,  7th,  and  23rd  of  March  1874. 
Bengal  Law  Reports,  vol.  XIV,  (P.  C,  )  p.  159. 

Sreemutty  Sjorjeemony  Dassee  v.  Dtiiobuvdhoo  Mullik-f  dis- 
tinguished. 

.    Privy  Council.  t—TAe  4^/i  and  5th  of  June  1875. 

[On   appeal  from  the  High    Court  of  Judicature  at  Fort 
William  in  Bengal.l 

Bhagbutti  Devi  (Defendant) 

versus 

Bhola-nath  Thakoor  and  others  (PlaintiffN). 

In  this  case  the  decision  of  the  High  Court§  was  reversed  by 
the   Privy   Council,   who  held  that  the  effect  of  the  instruments  was 


•  On  appeal  from  the  High  Court  of  Judicature,  North  Western  Provinces  Allaha- 
bad. ' 

1 1  Moore's  I.  A.  p.  123. 

t  Present: -Sir     J.   W.   Colvile,  Sir  B.  Peacock,   Sir  M.  E.  smith, and  Sir  Robert  P 
Colliar. 

§  7  B.  L.  R.,  93. 
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to  give  the  widow  an  estate  for  life  with  power  to  use  the  proceeds 
as  she  chose,  and  cousequeutly  that  the  proceeds  or  property  pur- 
chased by  her  out  of  the  proceeds  would  beloug  on  her  decease  to 
her  heirs.  But  as  the  decision  turns  entirely  on  tlie  eflFect  of  the 
particular  expressions  use<l  in  the  instruments  and  illustrates  no 
principle  of  law,  no  detailed  report  is  now  given. — Indian  La\v 
Reports,  Calcutta  series,  vol.  I,  p.  104«. 

Tlie  institution  of  a  suit  by  a  widow  may  have  been  beileficial 
to  her  as  well  as  to  those  who  would  succeed  her  in  the  property, 
and  ret  not  a  necessity. 

There  is  no  necessity  for  a  widow  to  borrow  money  when  she 
has  an  income  to  pay  the  expenses  of  litigation.— iioy  MukJiun 
Laiil  (plaintiff)  appellant  versus  AJr.  W.  Steward  and  others 
(Defendants)  Respondents.— S.  W.  R.  Vol.  XVIII,  p.  121. 

Where  a  widow  raises  money  by  mortgaging  her  husbands 
property,  the  mortgagee  is  not  bound  to  look  to  the  appropriatiou 
of  the  monies  so  raised,  his  responsibility  ceasing  when  he  has  satis- 
fied that  there  was  legal  necessity  for  the  loan. — liuTn  Pevsaud  and 
another  (plaintiffs)  Appellants  v^rsw*  Mussummat  Xag-hxinshee  Koev 
and  others  (Defendants)  Respondents.— S.  W.  R,  Vol.  IX,  p.  501. 

Where  property  to  the  immediate  possession  of  which  a  Hindu 
widow  is  entitled  is  conveyed  away  by  parties  having  no  right  to 
it,  the  cause  of  action  for  a  suit  to  recover  possession  la  afforded 
thereby  to  the  widow,  and  not  to  reversionary  heirs. 

Qucere — Have  not  the  reversionary  heirs  a  right  to  ask  for  a 
declaratory  decree  to  the  effect  that  as  against  ultimate  heirs  the 
possession  of  the  trespassers  and  others  should  be  considered  as  the 
possession  of  the  widow  V-Joy  Moorth  Kooer  and  another  (plaintiffs) 
Appellants  versus  Buldeo  Singh  and  others  (Defendants)  Respon- 
dents—S.  W.  R.  Vol.  XXI,  p.  4U. 
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Calcutta  H.  C.  A.— The  Uth  o/ApHl  1864. 

Present : 

The  Hou'ble  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  the  Hon'ble 
L.  S.  Jackson,  Shumbhoo  Nath  Pundit,  E.  P.  Levinge,  and 
E.  Jackson,  Judges. 

Lalla  Jotee  Lall,  (Plain tiflE)  Appellant, 

versus- 

Mussummat  Dooranee  Kooer  and  others  (Defendants)  Respondents. 

A  atep-mother  canuot  take  by  iuheritance  from  her  step-eon. 

This  case  was  referred  for  the  opinion  of  a  Full  Bench  by  Mr. 
Justice  Kemp  and  Mr.  Justice  Campbell. 

The  question  to  be  considered  is,  whether,  assuming  the  family 
to  be  a  divided  one,  a  step-mother  can  succeed  to  the  estate  of 
her  step-son,  according  to  the  law  prevalent  in  Mithila. 

It  is  clear  that,  according  to  the  law  as  current  in  Bengal,  the 
step-mother  cannot  succeed  to  the  estate  of  her  step-son. 

But,  it  is  contended  that,  according  to  the  Mitdkskard,  which 
is  the  law  prevalent  in  Mithila,  a  diflferent  rule  prevails.  We  have 
considered  the  several  authorities  cited  in  the  course  of  the  argu- 
ment, and  are  clearly  of  opinion  that  the  step-mother  can  not 
succeed. 

It  was  admitted  that  the  decisions  1  Select  cases  S.  D.  A.  pages 
37  and  39,  are  the  only  express  authorities  in  her  favor.  In  those 
cases  the  right  of  the  step-mother  was  upheld,  but  doubts  are 
thrown  upon  them  by  Mr.  Macpherson  in  his  notes.  The  question 
depends!  upon  the  sense  in  which  the  word  *'mdtd'*  in  used  in  the 
Mitdlcshard  in  the  Chapter  on  Inheritance. 

It  was  urged  that  when  a  distribution  is  made  after  the  life  of 
the  father,  a  step-mother  is  included  under  the  word  "  mother.^' 

In  the  Mitdlcshari  the  rule  is  laid  down  at  page  285,  para.  2, 
where  it  is  said,  *'of  heirs  separating  after  the  decease  of  the  father, 
the  mother  shall  take  a  share  equal  to  that  of  a  son ;"  and  our 
attention  was  called  to  the  fact  that,  in  the  AHtdkshard,  there  is 
nothing  to  show  that  the  step-mother  is  not  included,  whereas  in 
the  Daya-bhaga  page  63;  paragraph  30,  the  step-mother  is  expressly 
excluded. 
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We  think  thai  the  rule^  whatever  it  may  be  in  the  case  of 
partition^  is  not  necessarily  applicable  to  the  case  of  inheritance ; 
and  that  although  the  word  "  mdtd  '^  may^  in  some  cases^  include  a 
step-mother,  it  does  not  necessarily  do  so  in  all  cases.  The  passage 
cited  from  Macnaghten's  Hindti  law  50  related  to  partition.  We 
must  look  to  the  circumstances  of  each  particular  case  in  wbkh  the 
word  is  used. 

It  would  be  contrary  to  the  reason  for  which  according  to  the 
Mitakahard,  a  mother  succeeds  to  her  natural  son  in  preference 
to  his  father,  to  hold  that  the  mother  includes  a  step-mother. 

In  Section  3,  Chapter  2,  page  343  of  the  Mitdkshard  it  is  said, 
"  on  failure  of  those  heirs  (speaking  of  daughters  and  daughter's 
■ous)  the  two  parents  meaning  the  mother  and  father,  are  successors 
to  the  property. — Para.  1. 

Paragraph  2  assigns  a  reason  why,  in  construing  the  above  text, 
the  mother  takes  the  estate  in  the  first  instance^  and,  on  failure  of 
her,  the  father. 

Paragraph  3  proceeds  : — "Besides  the  father  is  a  oommon  parent 
to  other  sons,  but  the  mother  is  not  so  ;  and  since  her  propinquity 
is  consequently  the  greatest,  it  is  fit  that  she  should  take  tlie  estate 
in  the  first  instance  conformably  to  the  text,  as  to  the  nearest 
sapinda  the  inheritance  next  belongs." 

In  the  note  to  paragraph  3  it  is  said — "  The  mother  is  in  res- 
pect of  sons  not  a  common  parent  to  several  sets  of  them,  and  her 
propinquity  is  therefore  more  immediate,  compared  with  the  father  s. 
Bat  his  paternity  is  common,  since  he  may  have  sons  by  women  of 
equal  rank  with  himself,  as  well  as  children  by  wives  of  KshatHya 
and  other  inferior  tribes,  and  his  nearness  therefore  is  mote  mediate 
in  comparison  with  the  mothers.  The  mother,  consequently,  is 
nearest  to  her  child,  and  she  succeeds  to  the  estate  in  the  first 
instance.  Since  it  is  ordained  by  a  passage  of  Manu  that  the 
person  who  is  the  nearest  of  kin  shall  have  the  property.'* 

The  reason  given  in  the  above  cited  passage  shows  that  a  step- 
mother is  not  intended  to  be  included  in  the  word  "mother." 
Strange  in  his  book  on  Hindd  law,  page  144,  refers  to  the  paragraph 
as  an  authority  in  support  of  the  text — "  step-mothers,  when  they 
exist,  are  excluded.*'  See  also  Macnaghten  s  note  1  Select  Cases 
page  39,  note  (a)  id.  42,   note  (a).     There  are  other  passages  in  the 
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Mitdkshard  with  regard  to  the  rights  of  the  grandfiiother  to  succeed 
to  the  property  of  grandson's  son  in  preference  to  grandfather,  which 
show  that  step-grandmothers  could  not  be  included.  See  Chapter  2, 
Section  4,  pkra.  2,  id.,  Section  5,  para.  2,  and  the  notes  on  those  pas- 


For  the  above  reasons  we  are  of  opinion  that  a  step-mother 
cannot  take  by  inheritance  from  her  step-son.  We  may  remark 
that  our  opinion  is  in  conformity  with  the  table  of  succession  preva- 
lent in  the  Western  Schools,  including  Mithila,  prepared  by  Baboo 
Prosunno  Coomar  Tagore  according  to  the  Mitdlcshard,  Vivdda^ 
chifitd-mani  and  other  works,  in  which  it  will  be  found  that  step- 
mother and  step-grandmother  are  entered  as  nil.  The  table  imme- 
diately succeeds  the  preface  to  Viydda-chintd-mani  by  Prosunno 
Coomar  Tagore.-— Sutherland's  Full  Bench  Reports,  for  1862—1864, 
page  173. 

According  to  Hindti  Law  obtaining  in  Western  India,  the  wives 
of  Ootraja  Sapindaa  and  Samdnodakas  have  rights  of  inheritance 
co-extensive  with  those  of  their  husbands  immediately  after  whom 
they  succeed. — Lakahmi  widow  of  Kalyan-rav  Anant,  Appellant— 
Jayram  HaH  Ravji  Sripat  And  Oanpat  Rav  Mahipat,  Respon- 
dents.—Bom.  H.  C.  R.  a.  c.  j.  Vol.  VI,  p.  liJ2. 


Calcutta  H.  C.  A.— The  Idth  of  June  1876. 

Before  Mr,  Justice  Pontifex. 

JoHXJBRA  BiBEE  ve7*8us  Sree-gopal  Misseb  and  others. 

A  joint  family  property  acquired  and  maintained  by  the  profits  of  trade  ii  lubjeet  to 
aU  the  liabilities  of  that  trade. 

Jtamlal  Tkahurtidat  y.  Lakmiehand  (I)  followed. 

Pontifex,  J. — The  plaintiff  in  this  case  is  the  widow  of  Monohur 
Lall,  who  died  in  the  lifetime  of  his  father  Lutchmee-narain  Kuppoor 
Khettry.  Lutchmee-narain  left  a  brother  joint  in  estate,  Hurry-narain 
Kuppoor  Khettry,  who  subsequently  became  insolvent.  The  parties 
were  and  are  governed  by  the  Mitdkshard  law. 

(1)  Bom.  H..C.  App.  51,  at  p.  71. 
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The  plaintiff  claims  that^  as  the  widow  of  Monohur  Lall,  she  has 
a  right  to  be  maintained  and  supplied  with  money  for  the  perform- 
ance of  her  religious  ceremonies  out  of  the  rents  and  profits  of  the 
house,  No.  13  Roop-chand  Roy's  Street,  in  Calcutta,  as  property  which 
belonged  to  the  joint  family,  and  that  any  interest  which  passed  to 
the  Official  Assignee  as  representing  Hurry-narain  the  surviving 
member  of  the  joint  family  passed  subject  to  such  rights.  A  great 
many  cases  have  been  cited  in  support  of  the  proposition,  that  a 
widow  has  what  is  called  a  lien  for  maintenance  on  the  joint  estate 
and  particularly  in  a  Mitakshara  family.  It  is  not  necessary  far  me 
to  give  any  opinion  on  the  ordinary  case,  where  the  surviving  mem- 
bers of  a  joint  family  contract  to  convey  without  reserving  the 
widow's  rights,  for  in  my  opinion  the  present  is  a  special  case  which 
does  not  fall  within  the  ordinary  rule.  The  plaintiff,  in  her  plaint^ 
admits  that  the  property  out  of  which  she  claims  maintenance,  was 
acquired  by  her  father-in-law  partly  by  money  supplied  to  him  by 
his  father,  and  partly  out  of  the  profits  of  a  business  forr  the  sale 
of  shawls,  silks^  and  Benares  piecegoods  which  he  carried  on  with 
moneys,  portions  of  which  were  given  to  him  by  his  father,  and 
portions  received  by  him  from  his  estate.  In  ray  opinion,  the  busi- 
ness established  and  carried  on  with  moneys  so  derived  must  be 
treated  as  a  joint  family  business^  and  in  fact  the  insolvent  was 
carrying  on  such  business  at  the  date  of  his  insolvency  as  appears  by 
the  written  statement  of  the  Official  Assignee. 

It  was  in  respect  of  his  debts  incurred  in  such  business  that 
Hurry-narain  was  adjudicated  insolvent.  And  it  is  not  alleged  that 
any  of  the  debts  were  incurred  improperly,  or  otherwise  than  in 
the  due  course  of  business.  The  debts  of  the  family  business  be- 
came greater  than  could  be  provided  for  by  the  insolvent  or  the 
joint  family  property,  and  the  insolvent  accordingly  filed  his  petition. 
It  seems  to  me  that  the  law  is  correctly  laid  down  in  the  case  of 
Ramlal  Thakursi-das  v.  Lakmi-chand  (1),  that  persons  carrying  on 
a  family  business  in  the  profits  of  which  all  the  members  of  the 
family  would  participate  must  have  authority  to  pledge  the  joint 
family  property  and  credit  for  the  ordinary  purposes  of  the  business. 
And  therefore  that  debts  honestly  incurred  in  carrying  on  such  busi- 

(1)  Bom.  H.  C,  App.  61,  at  p.  71. 
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ness  must  override  the  rights  of  all  members  of  the  joint  family  ia 
property  acquired  with  funds  derived   from  the  joint  business.    In 
other  words^  it  seems  to  me  that  those  who  claim  to  participate  in 
the  benefits  must  also  be  subject  to  the  liabilities  of  the  joint  busi- 
ness, and  by  the  plaintiff's  own  admission,  the  joint  family  title   to 
the  house,  in  respect  of  which  she  claims,  would  not  have  existed^ 
except  for  the  profits  of  the  business.    I  had  some  difficulty  at  first 
in  seeing  how  the  house  could  vest  in  the  Official  Assignee  without 
being  subject  to  the  claim  of  the  plaintiff;  but  the  debts  being  joint 
business  debts  and  as  such,  debts  for  which  business  creditors  could 
have  attached  the  property,  the  whole  interest  in  the  property  vest- 
ed in  my  opinion  in  the  Official  Assignee.    In  this  case,  the  property 
was  put  up  for  sale  by  the  Official  Assignee,  subject  to  the  plaintiff's 
right   (if  any)   to  maintenance,  and  was  so  conveyed.    The  effect  of 
such  conveyance  is,  that  the  purchaser  took  ohly  such  estate  as  the 
Official  Assignee  could  give,  but  if  the   plaintiff  had  no  right  the 
purchaser  would  take  an  absolute  estate.    In  my  opinion,  the  plain- 
tiff, under  the  circumstances  of  this  case,  has  no  right  as  against 
joint  creditors  to   maintenance  or  residence,  out  of  or  in  the  house 
in  question.    I  am   however  of  opinion  that  the  plaintiff  has  no 
claim  .which  can  be  enforced  against  any  part  of  the  joint  estate, 
until  after  payment  of  the  joint  trade  debts.     Suit  dismissed. — 
Indian  Law  Reports,  Calcutta  Series,  Vol.  I.  pp.  470-476. 

The  lien  of  a  Hindd  widow  for  maintenance    out  of  the  estate 
of  her  deceased  husband  is  not  a  charge  on  that  estate  in  the  hands  * 
of  a  bond  fide  purchaser  irrespective  of  notice  of  such  lien. 

A  Hindd  widow,  before  she  can  enforce  her  charge  for  mainten- 
ance against  property  of  her  deceased  husband  in  the  hands  of  a 
purchaser  from  his  heir,  must  show  that  there  is  no  property  of 
the  deceased  in  the  hands  of  the  heir. 

Debts  contracted  by  a  Hindd  take  precedence  of  his  widow's 
claim  for  maintenance,  and  semhle,  that  if  a  portion  of  his  property 
is  sold  after  his  death  to  pay  such  debts,  the  widow  cannot  enforce 
her  charge  for  maintenance  against  such  property  in  the  hands  of 
the  purchaser. 

Qucere. — Whether  a  Hindfi  widow,  by  obtaining  against  her 
husband's  heir  a  personal   decree  for  maintenance  unaccompanied 
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by  any  declaration  of  a  charge  on  the  estate,  does  not  lose  her  charge 
upon  the  estate. — Adhhxinee  Narain  Coomary  (one  of  the  defendants) 
versus  Shoiia  Malee  Pat  Mahadai  (plaintiff)  and  Biddyadkur 
(Defendant). — Indian  Law  Reports,  Calcutta  Series,  YoL  1,  p.  365* 


Privy  Council— TAc  2nd  and  Zrd  of  July  1875. 

Baijctn  Doobey  and  others  (Defendants), 

versus 
Brij  Bhookun  Lall  Awusti  (Plaintiff), 

[On  appeal  from  the  High  Court  of  Judicature  atFo^i 
William  in  Bengal] 

C,  a  Hindfi,  inherited  from  his  father  property  charged,  under 
the  Mitakshara  law,  with  the  maintenance  of  N,  his  mother.  G 
dying  without  issue,  his  property  passed  to  D,  his  widow,  who  allowed 
the  maintenance  of  N  to  fall  into  arrears.  N  brought  a  suit  against 
D  personally  for  the  amount  of  the  arrears,  and  obtained  a  money 
decree,  in  execution  of  which  D's  right,  title,  and  interest  in  the 
property  left  by  her  husband  were  sold.  Neither  the  decree  nor 
the  sale  proceedings  declared  the  property  itself  to  be  liable  for  the 
debt.  In  a  suit  by  the  reversionary  heir  of  C,  after  the  death  of  D, 
to  establish  his  right  of  inheritance  to,  and  to  recover  possession  of, 
C's  estate.  Held,  that  the  purchaser  at  the  execution-sale  took  only 
the  widow's  interest,  and  not  the  absolute  estate,  and  therefore  the 
plaintiff  was  entitled  to  recover. — Indian  Law  Reports,  Calcutta 
Series,  Vol.  I,  p.  133. 

Allahabad  H.  C.  A.— The  29th  of  June  1876. 
Gauri  (Plaintiff)  v.  Chandramani  (Defendant). 

A  Bindtl  widow,  who  resides  with  her  hasband  and  the  members  of  his  family  in  tbo 
family  dwelling-house  while  he  ia  alive,  is  entitled  to  reside  therein  lifter  his  death, 
and  cannot  be  ousted  by  the  auction  purchaeer  of  the  rights  and  interests  in  the  house 
of  her  husband's  nephew. 

Mangala  Debi  v.  Dinanath  Bose*  followedf. 


•  4  B.  L.  R^  O.  J.  72  ;  s.  c,  12  W.  R.,  O.  J.  35.    Ante  pp.  605,  606. 
t  See,  however,  Mohun  Qew  v.  ToUi,  H.  C.  R.,  N.  W.  P.,  1872,  p.  153. 


Digitized  by  VjOOQ  IC 


APPENDIX.  659 

TIi6  plaintiff  ID  this  suit  was  the  auction-purchaser  ef  the 
lights  and  interests  in  a  certain  dwelling-house  of  his  judgment- 
debtor,  Bitidesri  Pershad. 

Bindesri  Pershad  was  the  son  of  Lachman  Pershad,  deceased^ 
and  nephew  of  Beni  Pershad,  also  deceased. 

When  the  plaintiff  endeavoured  to  obtain  possession  of  the 
house  he  was  resisted  by  the  defendant,  the  childless  widow  of  Beni 
Pershad  who  was  residing  in  the  house,  and  claimed  the  right  to 
reside  in  a  moiety  thereof  as  her  husband's  widow.  He  therefore 
brought  the  present  suit  to  eject  her. 

The  Court  of  first  instance  gave  him  a  decree.  The  lower 
appellate  Court  held,  on  the  ground  that  a  moiety  of  the  house  was 
admittedly  the  separate  property  of  Beni  Pershad^  that  the  defend- 
ant was  entitled  to  the  right  of  residence  claimed  by  her^  and  dismissed 
the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

The  judgment  of  the  Court  was  as  follows : — 

It  does  not  appear  to  have  been  admitted  that  the  property  was 
held  by  Lachman  Pershad  and  Beni  Pershad  in  equal  shares,  but 
assuming  it  was  the  joint  property  of  the  two  brothers,  the  widow 
of  Beni  Pershad  is  entitled  to  live  in  it,  it  being  the  house  in  which 
she  resided  with  her  husband.  She  cannot  be  ousted  by  a  purchaser 
of  her  nephew's  rights.— ifanflfa/a  Debi  v.  Dinanath  Bose."^  The 
house  is  a  small  one,  and  it  is  not  shown  that  one  moiety  is  more 
tijan  sufficient  as  a  residence  for  the  Mussammat  We  shall  not^ 
therefore,  disturb  the  decree  of  the  lower  appellate  Court,  but  dis- 
miss the  appeal  with  costs. — ^Indian  Law  Reports,  Allahabad  Series, 
Vol.  I,  p.  262. 

Allahabad.— Tfee  8th  of  May  1876. 

Held  by  the  Full  Bench  that  a  Hindu  widow  is  not  entitled, 
under  the  Mitakshara,  to  be  maintained  by  her  husband's  relatives 
merely  because  of  the  relationship  between  them  and  her  husband. 
Her  right  depends  upon  the  existence  in  their  hands  of  ancestral 
property. 

•  4  B.  L.  B.,  0.  J.  72  ;-12  W.  B.,  0.  J.  85.    Ank,  pp.  605,  606 
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Heldy  on  the  case  being  returned  to  the  Division  Bencb^  that 
the  fact  that  the  defendant  in  this  case  was  in  possession  of  ancestral 
immoveable  property  at  the  death  of  his  son  and  had  subsequently 
sold  such  property  to  pay  his  own  debts^  did  not  give  the  son's  widow 
any  claim  to  be  maintained  by  him. — Ounga  Bai  (Plaintiff)  versus 
Setaram  (Defendant.) 

Indian  Law  Reports,  Allahabad  Series,  Vol.  I,  F.  B.  p.  170. 


The  End. 
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A 

Paoi. 
ABDIOATION— See  resignation  of  wordlj  ooncernff. 
ABSENCE- 

for  more  than  12,  16  or  20  years,  effect  of      ...  •••  •••  21r-25 

ABSENT  PERSON  UNHEARD  OP— 

the  period  for  which — must  be  waited  for,  when  he  must  be  treated  as 
dead,  his  funeral  obsequies  performed,  and  his  property  inherited   ...  21—26 

A'CHA'R— See  custom  or  usage. 
ACQUIRER— 

by  what  means  becomes  owner  of  the  property  acquired  ...  ...      1—6 

ACQUISITION— 

virtuous  modes  or  means  of—      .••  ...  ...  •••  3 — fi 

made  through  any  of  the  virtuous  means  produces  ownership  snd  pro- 
prietary right         ...  ...  ...  ...  ...  3—6 

ADOPTION— 

tantamount  to  the  birth  of  a  son  ...  ...  ...  ...  18 

ADOPTED  SON— 

is  bom  again  in  the  family  of  his  adopter       ...  ...  ...  18 

has,  from  the  moment  of  his  adoption,  all  the  righ|0  of  a  legitimately 
begotten  son  ...  ...  ...  ...  ...  18 

ADULTERY— See  unchastity  or  incontinence. 

ADULTEROUS  WOMAN— 

is  not  entitled  to  inherit  ...  ...    116,117,160,169 

ALIENATION— 

Jy  a  father  or  grandfather — 

of  ancestral  real  property  without  the  consent  of  his  son  and 

grandon  for  purposes  not  warranted  by  law,  is  illegal ...    35 — 39, 46,  46 
of  the  required  portion  of  the  property  even  without  the  consent  of 

his  son  and  grandson  for  purposes  warranted  by  law,  is  valid  40,  41,  43 
with  the  consent  of  all  his  sons  and  grandsons  is  valid  for  any 

purpose  ...  ...  ...  ...  ...    38,39 

of  movable  property,  ancestral  or  acquired,  for  any  purpose, 

valid,  without  the  consent  of  his  son  and  grandson  ...    66,  65 
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of  any  property  received  bj  him  in  partition  with  hii  ion  or 
grandson,  valid  ,.«  ...  ...  ...  64 

of  property   inherited  from  a  collateral  maternal  relation,  or 

self  acquired,  valid  ...  ...  .„  ...  57 

hy  an  undivided  parcener — 

of  any  portion  of  joint  property  without  the  consent  of  his  oo-par- 
oeoer  or  co-heir  is  valid  if  made  [for  the  sake  of  the  family, 
otherwise  invalid  even  to  the  extent  of  the  alieoor's  own 
share  ...  ...  ...  ...  ...    78,76 

of  joint  property  valid  according  to  the  law  as  administered 
in  the  provinces  of  Madras  and  Bombay,  to  the  extent  of  the 
alienor's  own  share  ...  ...  •••  ...  77 

by  a  divided  parcener  of  his  own  acquired,  sole,  separate  or  divided 
property,  valid  for  any  purpose  without  the  consent  of  the  other 
member  or  members  of  the  family       ...  ...  ...  78 

by  a  female  of  her  inherited  property,  when  valid  and  when  invalid : 
see  widow,  daughter  and  mother. 

by  a  female  of  her  inherited  property  being  set  aside,  the  property 
should  revert  to  her  if  she  have  not  already  committed  any  act 
involving  forfeiture  of  her  right  of  inheritance  (See  waste)      ...        144 

by  a  widow  (or  a  female)  of  her  inherited  property,  whether  for  an 
allowable  cause  or  otherwise,  should,  according  to  the  modem 
Judges  of  British  India,  remain  intact  until  her  death  ;— the 
reversionary  heir  may,  however,  institute  a  suit  even  during  the 
life-time  of  the  widow  or  female  for  a  declaration  that  the  con- 
veyance  was  executed  for  a  cause  not  allowable,  and  is,  therefore^ 
not  binding  beyond  her  life;  and  also  for  remedy  against 
the  grantee  to  prevent  waste  or  destruction  of  the  property 
whether  movable  or  immovable  ...  ...  ...         1 45 

ANCESTRAL  PROPERTY- 

defined—  ...  ...  ...  ...  H^Nota. 

immovable  or  real,  cannot  be  alienated  by  a  father  or  grandfather  with- 
out the  consent  of  his  son  and  grandson,  except  for  purposes  war- 
ranted by  law  or  for  a  legal  necessity  ...  ...  ...  85—48 

movable,  cannot,  according  to  the  Mitdkshard,  be  alienated  by  a  father 
or  grandfather  without  the  consent  df  his  son  and  grandson,  except 
for  pui-poses  sanctioned  by  law  or  for  a  legal  necessity,  but  accord- 
ing to  the  VirorMitrodoya  and  some  other  authorities,  can  bo 
alienated  by  him  for  any  purpose  without  the  consent  of  his  son  and 
grandson  ...  ...  ...  ...       32—36, 54    66 

ANCHORET— See  yar(  or  ascetic. 

ASCETIC  (YATI)— 

ia  succeeded  by  his  Yirtuous  pupil  ...  ...  ...        S17 
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B 

BASTBAD^See  illegithnate  iumt. 
BENARES  SCHOOL  (of  law)— 

the  law  books  preferably  used  in—  ...  ...        zri— zriii  Pref. 

BENGAL  SCHOOL  (of  law)* 

the  law  books  preferably  used  in —  ...  ...  . .  .zz  Pref. 

BIRTH— 

twofold,  oonoeption  and  actual  production       ...  ...  ...  16 

BOOKS— 

of  the  2>Aarma-tAtf«rra  ...  ...  ...    '       t— zzzi  Pref. 

preferably  used  in  each  of  the  schools  of  law  .-  zyi-^zz  Pref. 

BOIRA'Gr— See  Mahant. 

* 

BBA'HMANA— 

inherits  the  property  of  a  twice-born  man  on  fulure  of  heirs  down  to 
the  fellow-student    ...  ...  »..  ...  ...        200 

BRAHMA-CHA'RI'— See  student  in  theology. 

BROTHER— 

of  the  whole  blood  inherits  in  default  of  parents  ...  „  171^  172 

of  the  half  blood  inherits  on  fiedlure  of  a  whole  brother    ...  ...        172 

BROTHER'S  SON— 

inherits  in  default  of  the  half-brother  ...  ...  ...        175 

of  the  half  blood  succeeds  in  default  of  a  uterine  brother  s  son  ...        176 

according  to  the  Vyavahdra-mayiikha'-^f  the  half  blood  does  not  in- 
herit in  default  of  a  whole  brother's  son,  but  as  a  gentile  ...        176 
if  more  than  one,  they  take ;>ercap^           ...               ...  ...        177 

but  if  any  of  the  surviving  brothers  die  leaving  sons  before  partition 
of  his  previously  deceased  brother's  estate,  then  the  sons  of  the  bro- 
ther latterly  deceased  inherit  par  «t»;yM      ...  ...  ..        177 

BROTHER'S  GRANDSON— 

inherits  as  above  in  default  of  brother's  son    . . .  ...  ...        178 

o 

CAUSE— 

of  heritable  right        ...  ...  ...  14^16,19,20 

CHASTITY— 

a  requisite  condition  for  a  womau  to  inherit  ...  ,.  116««'118, 160, 169 

CEREMONIES— 

initiatory,  how  many,  by  and  for  whom  to  be  performed  ...  ...236, 237 

CHARGES  ON  THE  INHERITANCE— 

how  many  kinds  of—  ...  •••  ...  ...       230 
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CHELA'— (disciple.) 

principal  or  virtaous,  inherits  from  his  spiritual  preceptor  ...221, 222 

CIVIL  DEATH— 

how  caused  or  effected  ..  ...  ...  ...    90,21 

CrVILITER  MORTUUS— (civilly  dead) 

who  are  they  ...  ...  ...  ...  ...20—23 

COQ^kTES-(bandhus.) 

how  many  classes  or  kinds  of—    ...  ...  ...  .••        194 

inherit  according  to  the  order  of  their  proximity  ...  ...195, 190 

CONSENT— 

may  be  express,  tacit  or  implied  ...  ...  ...  ...  39 

of  co-parceners,  requisite  for  the  validity  of  an  alienation  made  without 

a  legal  necessity  or  for  purposes  not  warranted  by  law  ...  ...•   3S,  39 

of  reversionary  heirs,  requisite  for  the  validity  of  an  alienation  by  a 
female  of  her  inherited  property  for  purposes  not  warranted  by  law 
or  without  a  legal  necessity        ...  ...  ...  128,  167,  1G9 

CO-HEIR— See  co-parcener. 

CO-PARCENER— 

inherits  the  undivided  property  of  his  deceased  co-heir  or  co-paroener...        214 
is  incompetent  to  alienate  his  interest  in  the  joint  property  without 
the  consent  of  his  undivided  coparcener  even  to  the  extent  of  his 
own  share,  except  for  purposes  warranted  by  law  ...  ...  72 — ^76 

co-ordinate  or  concurrent  right  of—  ...  ...  ...83 — 81 

CUSTOM  OR  USAGE— 

immemorial,  invariably  observed,  and  not  repugnant  to  the  Vedas,  su- 
percedes the  general  mjaxims  of  law  ...  ...  ...        223 

not  invariably  observed  from  time  immemorial  or  for  many  generationa, 

does  not  override  the  maxims  of  law  ...  ...  ...        226 

the  prevention  of  enforcement  of  a — by  violence  or  undue  means  not 
held  to  be  a  breach  or  break  in  its  observance  ...  ...        225 

regulates  succession  to  a  r&j  or  great  landed  estate  ...  226—^228 

D 

DAUGHTER— 

succeeds  to  the  sole,  separate  or  divided  property  of  her  father  in  default 

of  his  widow  ...  ...  ...  ...  ...146,150 

unchaste,  is  excluded  from  inheritance  ...  ...  ...        150 

unmarried,  inherits  to  the  exclusion  of  the  married-^       ...  .«.         161 

married,  inherits  in  default  of  the  xmmarried —  ...  ...        152 

xmprovided,  inherits  "  to  the  exclusion  of  the  provided  or  enriched 
*—  who  inherits  on  failure  of  the  former  according  to  Uie 
Benares,  Mahrattd  and  Drdvida  schools       ...  ...  ...  162, 153 
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banren  or  destitute  of  a  son,  does  not  inherit  according  to  the  Smriti- 
ehitndrikd  ...  ...  ...  ...  ...        154 

if  more  than  one,  they  equally  take  the  heritage,  and  can  divide  it 

among  themselves   ...  ...  ...  ...  ...        156 

surviving  another^,  takes  also  the  portion  inherited  by  the  deceased...        155 

right  once  vested  in— does  not  cease  until  her  death,  notwithstanding 
she  become  barren  or  a  sonless  widow         ...  ...  ...        156 

cannot  alienate  any  portion  of  her  father's  property  without  a  legal 
necessity  or  for  a  purpose  not  warranted  by  law  ...  ...        1 57 

is  Subject  to  all  the  restrictions  imposed  on  a  widow.    (See  widow)     ...157, 158 

in  Mithila  and  Madras  has  absolute  power  over  the  movable,  while  in 
Bombay — has  such  power  over  both  the  movable  and  immovable, 
property  of  her  father  ...  ...  ...  ...        158 

DAUaHTER'S  SON— 

succeeds,  in  default  of  a  qualified  daughter,  to  the  sole,  separate  or 

divided  property  of  his  maternal  grandfather  ...  ...         159 

succeeds  on  £ulnre  of  a  father  according  to  the  Vivdda'chintdfnani  ...        162 
if  more  than  one,  whether  bom  of  one  or  of  several  daughters,  they 

take  equally  and^6r  oapUd      ...  ...  ...  ...        163 

DEATH— 

comprehends  civil  as  well  as  physical — (See  civil  death)    ...  *•>         20 

of  the  owner  combined  with  the  existence  of  the  heir  produces  herit- 
able right  in,  and  domination  over,  the  property  of  the  deceased    • .    19, 20 

DEBTS— 

of  the  late  owner — 
comprehend  also  whatever  he  had  promised,  whatever  price  he  did 

not  pay  after  buying  a  thing,  and  whatever  he  had  mortgaged 

for    ...  ...  ...  ...  ...  ...        243 

must  be  paid  by  the  person  receiving  his  heritage  or  property        ...        239 
should  be  paid  by  the  son  even  if  no  heritage  was  received  by  him, 

also  by  the  grandson  but  without  interest  ...  240 — 243 

not  positively  payable  by  the  great-grandson  and  the  rest  unless  they 

receive  the  heritage  ...  ...  ...  240—243 

incurred  for  immoral  oses,  the  fines  and  tolls  imposed  on  the  late 

owner  and  the  sum  for  which  he  was  a  surety,  are  not  payable  ...  244 
follow  his  assets :  each  heir  is  to  pay   in  proportion  to  the  property 

received  by  him,  and  in  the  case  of  an  heir's  not  getting  or  taking 

the  heritage,  he  is  not  legally  bound  to  pay  debts  of  the  deceased...  145 
may  be  apportioned  by  the  heirs  with  the  consent  of  the  creditor  ...239, 240 
can  be  realized  by  a  creditor  from  the  assets   of  his  debtor  even 

though  his  heir  be  a  minor    ...  ...  ...  ...        247 

should  be  paid  by  the  son  born  afler  partition  in  proportion  to  the 

share  received  by  his  father  in  the  partition  with  his  other  sons  ...        247 
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of  a  pertoQ  long  abudni,  incapacitated  by  old  age,  by  long  and  in- 
cnrable  disease,  or  wholly  involyed  in  calamity  or  distress,  &c., 
should  be  paid  by  his  son  or  another  who  manages  his  property      ...        248 

contracted  for  the  family  by  any  person  connected  therewith)  if  not 
paid  by  the  head  of  the  family,  most  be  paid  by  his  son  or  the 
person  inheriting  his  property   ...  ...  ...  . . •        250 

contracted  by  any  of  the  co-parceners  of  a  joint  family  for  the  sake 
of  the  family,  mast  be  repaid  by  all  the  surviving  co-heirs  ...        253 

contracted  by  a  widow  or  the  like  for  the  liquidation  of  the  debts  of 
the  late  owner  or  for  the  performance  of  an  act  or  acts  indispens- 
ably necessary  must  be  repaid  by  the  surviving  heirs    ...  •••152,258 
DEGRADATION  (for  sin)^ 

causes  exclusion  firom  inheritance  .••  ...  ...  ••«  21 

DIGESTS- 

of  law      ...  ...  ...  ...  ...  adv— xvPrefL 

DEA'VIDA  (country  or  school  of  law)  — 

defined     ...  ...  ...  ...  ..  zri  Prat 

law  books  preferably  used  in —     ...  ...  ...  ...xiz  PrefL 

DUTIES— 

of  an  heir :  see  charges  on  the  inheritance, 
of  a  widow  ...  ...  ...  ...  102— US 

E 

EMIGRATING  FAMILIES— 

are  entitled  to  the  benefit  of  the  laws  of  the  former  country  provided 
thej  have  uniformly  observed  the  customary  ceremonies  and  re* 
ligious  rites  ordained  by  those  laws  ...  ...  .«.        229 

must  be  presumed,  until  the  contrary  be  proved,  to  have  brought  with 

them  their  laws  and  customs      ...  ...  ...  ..«        229 

ENTRANCE  INTO  ANOTHER  ORDER— 

that  is,  a  condition  other  than  that  otgrihattha,  a  dvil  death  ^    21, 22 

ESCHEAT— 

for  want  of  all  (other)  heirs         ...  ...  ...  ^.201,207 

EXCOMMUNICATION— 

a  civil  death  ...  ...  ...  ...  ...    20,21 

EXTINCTION  OP  WORLDLY  CONCERNS— 

causes  extinction  of  right  ...  ...  ..  •••    21,22 

F 

FATHER— 

has  equal  ownership  with  his  son  in  the  ancestral  real  estate  ...  32—36 

cannot  without  the  consent  of  all  his  sons  and  grandsons  alienate  any 
portion  of  the  real  property,  ancestral  or  acquired,  except  under  a 
legal  necessity  or  for  purposes  warranted  by  law  ...  ••«  36«^tt 
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«an  without  the  ooiuient  of  hiii  sons  and  grandsons  alionaU  tho  nquirid 
portion  of  the  estate  under  a  legal  neoessity  or  for  purposes  sanction- 
ed by  latr  ...  ...  ...  ...  ...  40—43 

even  without  the  consent  of  his  sons  and  grandsons,  can,  through  afiec- 

tion,  make  a  gift  of  a  moderate  portion  of  the  movahle  property     ...    40, 45 

with  the  consent  of  all  his  sons  and  grandsons  can  for  any  purpose 
alienate  any  portion  of  any  property  ...  ...  ...  37 — 39 

has  absolute  power  over  his  own  acquired  movable  property  ...  65 

according  to  the  Vira-mitrodoya,  &c.,  has  absolute  power  over  the  an- 
cestral movable  property  ...  ...  ..  ...  56 

has  absolute  power  over  property  which  was  inherited  by  him  from  a 
collateral  or  maternal  jfelative,  or  was  self-acquired        ...  ...    53, 57 

can  alienate  any  description  of  property  received  in  partition  with 
his  sons  and  the  rest  ••.  ...  ...  ...  64 

has  absolute  power  over  any  property  if  he  has  no  son,  grandson  or 

great-grandson  whose  father  and  grandfather  are  dead  ...  ...  58 

cannot  alienate  even  the  whole  of  his  divided  or  own  acquired  pro- 
perty if  he  has  a  family  whom  he  is  bound  to  maintain  ...  60 

inherits  after  the  mother  according  to  the  law  of  the  Benares  and  Mi- 
thil&  schools,  and  before  the  mother  according  to  the  Mahratta  and 
i>^di^Mb  schools      ...  ...  ...  ...  164,168,204 

FELLOW-STUDENT  IN  THEOLOGY— (sa-^raAmacAdrt.) 

inherits  on  failure  of  a  pupil        ...  ...     '  ...  ...        199 

FCETUS— 

effect  of  the  existence  of-^  ...  ...  ...  ...     16, 17 

when  bom  alive  has  the  rights  of  a  posthumous  son        ...  ...     16, 17 

a 

GENTILES— ('y^^^'/^J 

who  they  are—           ...                ...                 ...  178—180,184—188 

inherit  according  to  proximity  on  failure  of  a  brother's  son  or 

grandson                  ...                ...                ...  ...                181^193 

GRANDFATHER— (paternal) 

is,  in  respect  of  alienation  of  real  property  subject  to  the  same  res- 
trictions and  rules  as  the  father  (see  father)  ...  ...     45, 46 

inherits  after  the  grandmother  according  to  the  Benares  and  Mithi- 

16  schools  ...  ...  ...  ...  ...182,204 

inherits  after  the  sister  according  to  the  Mahratta  school  ...189, 205 

does  not  inherit  before  his  descendants  according  to  the  SmriH' 
ekandrikd  •••  ...  ...  ...  •..187,188 

GRANDMOTHER— (paternal) 

inherits  after  the  father's  descendants  and  before  the  grandfather 
according  to. the  Benares  and  Mithil&  schools  ...  181,  205 
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does  not  inherit  after  the  father's  descendants  according  to  the 
Smriti'chandrikii  ...  ^.  ...  ...  187,  188,  W6 

is  subject  to  the  same  restrictions  as  the  widow  and  the  rest  (see 

widow,  daughter  and  mother)...  ...  ••.  ...157,158 

GRANDSON— (son's  son) 

inherits  in  default  of  a  son         ...  ...  ...  ...  90 

if  fatherless,  takes  his  father's  share  simultaneously  with  his  uncle 

or  uncles  ...  ...  ...  ...  ...  92 

has  the  rights  of  a  sou  (see  son.) 

GRANDSONS— 

inherit  per  stirpes    ...  ...  ...  ...  ...  92 

GREAT-GRANDFATHER— 

is,  in  respect  of  alienation  of  real  property,  subject  to  the  same  rules 
aud  restrictions  as  the  father  (see  father)  ...  ...  ...    45, 46 

inherits  after  the  great-grandmother  ...  ...  ...  182, 205 

does  not  inherit  as  above  accordiug  to  the  Smriti-ehandrikd  ...187, 188 

succeeds  in  default  of  the  paternal  grandfather  and  half-brother  ac- 
cording to  the  Vi^avahdra-mayilkha         ...  ...  . .  .190, 205 

GREAT-GRANDMOTHER- 

inherits  before  the  great-grandfather  according  to  the  Benares  and 
Mithil4  schools       ...  ...  ...  ...  ...182,205 

GREAT-GRANDSON— 

inherits  in  default  of  a  son  and  grandson    ...  ...  ...     90, 91 

if  destitute  of  father  alid  grandfather,  inherits  simultaneously  with 
his  uncle  or  grand-uncle  ...  ...  ...  ,,,  92 

GREAT  LANDED  ESTATES— (great  umindareei) 

if  ancient,  are  succeeded  to  according  to  the  rule  or  custom  regula- 
ting the  succession  of  a  r4;      ...  ...  ...  .,,        229 

H 

HALF-BROTHER— 

not  reunited,  succeeds  in  default  of  a  whole  brother      ...  ...172, 204 

HALF-BROTHER'S  SON— 

succeeds  on  failure  of  a  whole  brother's  son...  ...  "*    ...175  204 

HEIRS- 

who  they  are —  ...  ...  ...  ..,  504—207 

order  of  the  succession  of  —        ...  ...  ...  204—207 

other  than  a  son,  grandson,  and  the  great-grandson  whose  father 
and  grandfather  are  dead,  have  no  right  or  power  to  restrain  his 
(probable)  predecessor  from  alienating  at  pleasure  his  ancestral  or 
acquired  estate       „.  „,  ,„  „,  ^^         5g 
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bERMABLE  HIGHT- 

of  the  son  and  grandson  accrues  by  birth,  so  also  of  the  great- 
grandson  whose  father  and  grandfather  died  before    the    late 
owner    ..  ...  ...  ...  ...     14,16,18,19,29 

of  other  heirs,  accrues  hy  their  surviviDg  at  the  time  of  the  owner's 
death    ...  ...  ...  ...  ...  ...     19,20 

HEBITAGE— 

defined  ...  ...  ...  ...  ...     8—12 

obstructed  ...  ...  ...  ...     12,13 

unobstructed  ...  ...  ...  ...  ...     12,13 

I 

ILLEGITIMATE  SON— 

begotten  by  a  ShUdra  on  his  female  slave  or  on  a  female  slave  of  his 
slave  takes  the  whole  or  half  of  his  estate  under  different  cir- 
cumstances ...  ...  .  •      '  ...  ...  85 

begotten  by  a  Sh&dra  on  an  unmarried  Sh^rd  woman  with  whom 
carnal  connection  was  not  incestuous  is  eutitled  to  take  as  above...    88,  89 

begotten  by  a  ShUdra  on  a  kept-woman  or  continuous  concubine  is 
also  entitled  to  take  as  above  ...  ..  .«  ...  90 

begotten  by  a  twice  boi-n  man  on  a  slave,  on  the  slave  of  his  slave, 
on  an  unmarried  SkUdrd  woman,  or  on  a  kept-woman  or  continu- 
ous concubine,  does  not  inherit,  but,  if  docile,  is  entitled  to  main- 
tenance ...  ...  •     ...  ...  ...  86 — 90 

INCHOATE  EIGHT—  ...  ...  ..  ...  14  Anno. 

INCONTINENCE— See  unchastity, 

INITIATORY  CEREMONIES— 

what  are  they  and  how  many  in  number      ...  ...  ...236,  237 

by  whom  to  be  performed  and  in  respect  of  whom —    ...  233^237 

E 

KING  (Rdjd)— 

takes  in  default  of  all  heirs  the  property  of  Kthatriyas  and  Voiihycu        201 
takes  the  property  of  a  Shitdra   who  died  without   leaving  heirs 

down  to  the  &ancfA?4«  or  cognates  ...  ...  ...        203 

M 

MAHRATTA  SCHOOL  ^of  law)— 

the  law  books  preferentially  used  in —      ...  ...  '         xix  Pref. 

MAHANTS— 

or  other  like  devotees  are  succeeded  by  their  virtuous  pupils  or 
principal  chelas^  subject,  however,  to  the  usage  or  custom  of  the 
particular  Ma(k8  or  monasteries  of  each  sect.  ...  ...        221 
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not  bond  fide  retired  from    the  worldly  affairs  are  succeeded  bj 

their  sous  and  the  rest  ...  ...  ...  ...         222 

MAINTENANCE— 

from  the  deceased's  estate  or  from  the  person  taking  his  estate  is 
receivable  by  the  persons  whom  the  deceased  was  bound  to  support        256 

to  be  positively  supplied  from  the  late  owner's  estate  to  his  old 
mother,  father,  virtuous  wife,  infant  son,  unmarried  daughter  and 
sister,  and  to  those  relations  who  on  account  of  defects  or  by  the 
force  of  custom  are  excluded  from  inheritance  ...  ...257,  25d 

to  be  supplied  to  the  widow  daughter-in-law  of  the  deceased  in 
case  of  her  being  engrafted  in  his  family  by  deceased  or  fiy  his 
permission  and  not  receiving  any  property  from  her  late  husband 
or  any  other  person  ...  .-..  ...  ...         258 

not  to  be  supplied  to  the  adulterous  wife,  widow,  or  any  other 
female  whom  the  late  owner  was  otherwise  bound  to  maimtain  ...260,  261 

is  to  be  supplied  to  the  wife  or  any  member  of  the  family  (who 
must  be  supported,  but)  was  expelled  without  a  good  cause,  or 
who  for  a  just  cause  could  not  live  in  the  family        ...  ...        261 

receivable  by   the  woman  who   without  unchaste  purposes  quitted 

the  family  house,  and  lived  with  her  parents  or  other  relations    ...        261 

not  receivable  by  the  woman  who  without  a  just  cause  resided 
elsewhere  though  she  was  directed  by  her  husband  to  be  main- 
tained in  the  family  house        ...  ...  ..  ...        261 

receivable  by  the  son  begotten  by  a  Brdhmanay  Kshatriya  or 
Voishya  on  a  female  slave  or  a  female  slave  of  his  slave,  or  kept- 
mistress,  out  of  his  father's  estate  ..  ...  ...         261 

the  amount  of— should  be  fixed  in  consideration  of  the  receivei-'s 
rank  and  position  in  life  as  well  as  to  the  extent  of  the  estate      ...         261 

should  be  allowed  or  not  allowed  according  to  the  custom,  if  any, 
existing  in  the  family  ...  ...  ...  ...         262 

MISSING  PERSON— 

held  to   be  dead  after  12,   15,   or  20  years,  in  reference  to  his  age 

or  relation,  from  the  date  of  his  having  been  missing...  ...  23—25 

how  to  be  treated  upon  returning  after  the  fixed  period  ...     26,  27 

MITIIILA'  SCHOOL  (pf  law)— 

defined      ...  ...  ...  .  ^  ..  xv  Pref,  Note 

the  books  preferentially  used  in —  ,  ...  xviii  Pref. 

MOTHER— 

micceedd  in  default  of  the  daughter's  son —  ...  ...                 ...         164 

inherits   in   default  of   the  father  according  to     the    Vyavahdra- 

mayUk'hay  Sniriti-chancMlcd       ...                 ...  ...                 ...         163 

if  uncha&te,  is  not  entitled  to  inherit—          ...  ...                ...         ICil 
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is  incompetent  to  alienate  her  son's  heritage  without  a  legal  neces- 
sity or  without  the  consent  of  the  reversionary  heirs  (see  widow.)...        169 

has  absolute  right  in,  and  power  over,  the  movables  inherited  by 
her,  according  to  the  Mithil^  School  and  the  High  Courts  of 
Madras  and  Bombay  ...  ...  ...  ...        169 

MORTGAGE— 

is  included  in  sale      ...  ...  ...  ...  ,m  40 


OUT-CASTS— 

are  not  considered  dead  as  to  the  property  acquired  after  their  do- 
gradation                ...                ...                ...  ...  ...          23 

0BSEQUIE3— (o/  the  late  otoner) 

by  whom  to  be  performed  or  through  whom  ...  ...231,  232 

ORDER  OF  SUCCESSION— 
to  the  divided  property — 

according  to  the  Benares  school                  ...  ...  ...        204 

according  to  the  Mithila  school                   ...  ..>  ...         204 

according  to  the  Dravida  school                 ...  ...  ...187,204 

according  to  the  Mahratt^  school               ...  ...  ...172,  204 

to  the  sole  or  separately  acquired  property  ...  ...        208 

to  the  undivided  property        ...                ...  ...  ...        214 

OWNEB— 

is  by  what  means       .,.               ...                ...  .,.  ,,.      i— 9 

OWNERSHIP— 

how  accrues                ...                ...                ...  ,..  ...      i^c 

of  the  father  and  son  in  the  ancestral  property,  the  same—         "  ...  32 — 34 


PATNr— See  widow 

definition  of—  ...  ...  ...  109—112 

employed  with  a  general  import  to  embrace  all  the  females  entitled 

to  inherit  ...  ...  ...  ,,.  ...        157 

PROPRIETARY  RIGHT— 

how  produced  >.,  ...  ...  .„  .,,       3^6 

Wnij^shUhya,) 

inherits  on  failure  of  the  spiritual  preceptor  ...  ...        193 

if  virtuous,  succeeds  to  the  property  of  an  ascetic  ...  ...        217 

POWER— 

of  a  father — 
over  ancestral  and  self-acquired  real  property  ...  ...  35—37 
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for  an  allowable  catiBe  or  under  a  legal  necesaity        ...  ...  40^4S 

over  his  own  acquired  or  ancestral  movabU  property...  ...     66,65 

over  the  property  which  is  not  ancestral,  but  is  otherwise  acquir- 
ed by  him,  or  which  is  divided  with  his  sons  and  the  rest        ...     57, 64 
of  a  son  or  grandson  over  the  ancestral  real  property  in  the  hands 
of  his  father  or  grandfather...  ...  ...  47,48,57 

of  a  widow  or  female  over  the  property  inherited  by  her —    122,  157,  169 
for  an  allowable  cause  or  under  a  legal  necessity        ...  142 — 143 

of  a  reversioner,  over  the  property  inherited  by  a  female  ...144, 145 

B 

BA'J— 

succession  to— is  regulated  by  custom  prevalent  from  time  imme- 
morial ...  ...  ...  ...  ...        220 

RA'JA'— (see  King.) 

RESIGNATION— (of  the  worldly  concerns.) 

operates  as  civil  death  ...  21,22,143 

REAL  PROPERTY— 

includes  crorody  and  slaves  as  well  as  lands...  ...  ...  36 

RE- APPEAR  AN  CE— 
of  a  misshig  person — 
times  fixed  foif —    ..  ...  ...  ...  ...  23 — 25 

effect  of—  ...  ...  ...  ...  ...    24,26 

REMARKS— 

respecting  alienation  by  a  father  of  his  own  acquired  real  property...  50 

on  the  orders  of  succession  given  by  the  European  writers  ...  208 — 213 

REVERSIONERS  OR  REVERSIONARY  HEIRS— 

inherit  after  the  succession  of  a  female  heir  ...  .••        124 

who  of  the— iDherit  in  preference  to  others...  ...  ...        124 

who  of  the — have  a  right  to  restrain  the  female  successor  from 
alienating  the  inherited  property  without  a  legal  necessity,  or 
for  purposes  not  warranted  by  law,  and  to  have  such  alienation,  if 
madCf  set  aside       ...  ...  ...  ...  •••        144 

the   consent  of  which  of^  the — is  necessary  for  the  validity  of  an 
illegal  alienation  by  a  female  of  her  inherited  property  ...        143 

8 

BALE- 

bi/  a  father — 
of  ancestral  or  self-acquired  real  property  cannot  be  made  with- 
out the  consent  of  his  sons  and  grandsons  except  under  a  legal 
necessity  or  for  purposes  warranted  by  law  ...  ...35—43 
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\7ith0ut  the  ^consent  of  all  the  sons  and  grandsonfl  only  so  much  of 
the  above  property  can  be  alienated  as  may  be  necessary  for  the 
purpose  warranted  by  law    ...  „.  ...  •••  40—43 

with  the  consent  of  all  the  sons  and  grandsons — may  be  made  of 
any  portion  of  the  above  description  of  property    ...  . .  37 — 39 

the  share  received  by— in  partition  with  his  sons  may  be  validly 

alienated  by  him...  ...  ...  ...  ...  64 

by  a  coparcener — 

of  the  undivided  property  cannot  be  made  without  the  consent  of 
the  other  parcener  or  joint-owner  even  to  the  extent  of  the  alie- 
nor's own  share  ...  ...  ...  ...  ...  72 

may  be  made  of  the  nquired  portion  of  the  undivided  property 
under  a  legal  necessity  or  for  a  purpose  sanctioned  by  law  even 
without  the  consent  of  the  other  co-owner  or  co-owners    40 — 43^  7fi,  76 

may  be  made  of  any  portion  of  the  above  property  with  the  con- 
sent of  the  other  co-owner  or  co-owners  ...  ...     38, 39 

according  to  the  High  Court  of  Madras— valid  to  the  extent  of 
the  alienor's  own  share,  whilst  according  to  the  High  Court  of 
Bombay  only  the  sale  or  mortgage  of  it  is  valid,  but  not  gift   ...  77 

of  the  divided  share  of  each  parcener  is  valid  ...  ...  78 

BELF-ACQUIRED  "REAL  PROPERTY— 

cannot  be  alienated  by  a  father  or  grandfather  without  the  consent 

of   his  son  or  grandson  except  under  a  legal  necessity  or  for 

purposes  sanctioned  by  law      ...  •  ...  ...  35,  38,  60 

according  to  the  late  decisions,  however,  can  be  alienated  without 

any  restriction        ...  ...  ...  •».  ...  50 — 53 

SLAVES— 

described  to  be  fifteen  kinds  of—  ...  ...  ...  88 

SAPINDAS- 

definition  of-  ...  .-  .-  ...  184,190—196 

inherit  according  to  the  proximity  of  degree  ...  ...        190 

SAMA'NODAKAS— 

defined  ...  -  -  -  ...184,193 

inherit  on  failure  of  sapindas  according  to  the  proximity  of  degree...        184 

SISTER— 

inherits  after  the  paternal  grandmother  according  to  the  law  of 

Bombay  —  •  •••  •••  •••        ^®^ 

SON- 

inherits  first  of  all     ...  ...  ...  •••  —  ^^ 

has  a  right  to  prohibit  and  power  to  restrain  his  father  from  mak- 
ing an  alienation  of  hereditary  real  property  without  a  legal 
necessity  or  for  purposes  not  warranted  by  law  ...  ...  47 
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has  also  a  right  to  sue  to  set  aside  any  illegal  alienation  by  his 
father  of  the  hereditary  property  ...  ...  ...     48,49 

(See  Partition.) 

SONS— 

of  the  same  description  inherit  in  equal  shares  ...  ...  84 

illegitimate,  see  illegitimate  son 

SON'S  SON— 

inherits  in  default  of  the  son       ...  ...  ...  ...    90, 9 1 

whose  father  is  dead,  inherits  simultaneously  with  his  uncle,  if  any...  92 

has  a  right  or  power  to  prohibit  and  restrain  his  grandfather  from 
making  any  illegal  alienation  of  the  hereditary  property,  and  also 
a  right  to  sue  to  set  aside  such  alienation,  if  made     ...  ...  47—49 

SONS'  SONS- 

whose  fathers  are  dead  inherit ^cr  stirpes  and  not  per  eapitd  ...  92—97 

(See  great-grandsons.) 

SPIRITUAL  PBECEPTOR  (A'chdrya)^ 

inherits  on  failure  of  cognate  kindred  •••  ...  ...        198 

STEP-MOTHER— 

does  not  inherit  from  her  step-son  ...  ,..  ...        170 

STUDENT  IN  THEOLOGY  (BrahmachdH)-^ 

noiehthika  or  perpetual,  is  succeeded  by  his  spiritual  preceptor  ...  217 

upa-kurvdna  or  temporal,  is  succeeded  by  his  father  and  the  rest  ...  217 

SUPREMACY  OR  DOMINION— 

of  a  father  over  the  joint  family  property    ...                ...  ...  67 

of  the  eldest  son  or  of  another  best  qualified                 ...  ...  69 

SUSPICION  OP  INCONTINENCE— 

causes  forfeiture  of  right  to  inheritance,  but  not  to  maintenance    ...        118 

u 

UNCHASTE— 

not  entitled  to  inherit  ...  ...  ...  .,,        ii6 

suspected  to  be — is  not  also  entitled  to  inherit,  but  to  have  main- 
tenance ...  ...  .„  ...  ...        118 

UNCHASTITY— 

causes  exclusion  from  inheritance  ...  ...  ...        \\q 

USAGE— See  Custom. 

V 

VOLUNTARY  ABANDONMENT— 

effect  of—  ...  ...  ,.,  ...  ,,^    21,22 
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w 

WAS-BE— 

by  a  female  defined  ...  ...  ...  ...        133,134 

of  the  inherited  property,  by  a  widow  or  female,  prohibited  ...  132 — 134 
when  made  by  a  widow  or  a  feniale  to  the  injury  of  the  reversionary 
heir,  and  the  property  is  in  danger,  the  court  of  justice  may  adopt 
such  measures  whereby  the  estate  may  be  secured  for  the  ultimate 
heirs,  provided  those  measures  do  not  affect  the  widow's  or 
female's  rights  as  the  then  heir  entitled  to  enjoy  the  income         ...        145 

WIDOW— 

if  a  patni  (q,  r.),  chaste,  and  capable  of  performing  Skrdddhas  and 
other  religious  acts,  inherits  from  her  husband  in  the  case  of  his 
dying  witfiout  a  son,  grandson  and  great-grandson  (in  the  male 
line)  and  separated  from  his  co-parceners  and  not  subsequently 
re-united  with  them  ...  ...  ...  100—108 

if  married  in  the  dshura  form  (that  is  by  being  bought)  does  not  in- 
herit according  to  the  SmHti-chandnkdy  but  inherits  according 
to  Vira-mitrodoya  in  the  event  of  there  existing  no  widow  married 
in  one  of  the  approved  forms  of  marriage  ...  110,  111 

not  being  the  mother  of  a  daughter,  inherits,  according  to  the 
Smriti-chandrikd  only  the  movable  property  ...  ...         113 

being  entitled  to  inherit  not  the  undivided  but  the  divided  share 
or  the  sole  property  of  her  husband — inherits  also  such  property 
as  was  separately  acquired  or  held  by  him  or  was  vested  in 
him,  though  the  enjoyment  thereof  was  postponed  till  after  a 
contingency  ...  ...  ...  ...  ...        115 

as  heir  to  her  husband — inherits  only  such  property  as  belonged  to, 
or  was  vested  in,  him,  or  as  he  was  entitled  to,  though  not  pos- 
sessed of,  and  not  such  property  as  would  have  devolved  on  him 
had  he  out-lived  its  owner        ...  ...  ...  ...         119 

if  unchaste,— is  entitled  neither  to  inheritance  nor  to  maintenance  ...        llG 

if  suspected  of  incontinence, — is  not  entitled  to  inheritance,   but  to 

maintenance  only    ...  ...  ...  ...  ...         ng 

if  more  than  one,  they  inherit  equally  and  simultaneously,  and   may 

divide  the  estate  among  themselves  ...  ...  ...119,  120 

(See  2  Ind.  L.  R.  Cal.  pp.  270,  271.) 

upon  the  death  of  one— the  surviving— takes  also  the   portion  held 

by  the  deceased       ...  ...  ...  ...  ...         120 

if  unable  to  stay  in  her  husband's  family  for  cruelty  or  any  other  just 
cause— may  betake  herself  to  the  ftimily  of  her  father  and  the  rest, 
provided  her  change  of  residence  be  not  for  unchaste  purposes    ...         125 

generally— is  entitled  to  enjoy  the  estate  of  her  husband,  and  is  in- 
competent to  alienate  it.  ...  ...  ...  ...         122 
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may  make  any  disposition  of  her  inheritad  movable  property  accord- 
iDg  to  the  law  of  the  Mithil^  Bchool,  and  al80*according^to  the 
High  Coarts  of  Madras  and  Bombry  ...  ...  ...         128 

according  to  the  Benares  school,— cannot  dispose  of  the  movable  as 
well  as  the  immovable  estate  inherited  by  her,  except  under  a 
legal  necessity  or  for  purposes  warranted  by  law.        ...  ...         126 

cannot  dispose  of  at  pleasure  also  that  property  of  her  husband 
which  she  had  recovered  by  litigation  and  also  the  accumulated 
savings  of  the  income  of  the  inherited  property  and  the  property 
acquired  with  such  income       ...  ...  ...  ...131,133 

cannot  dispose  of  any  portion  of  the  inherited  property  for  the  pay- 
ment ol  her  personal  debts,  or  for  any  religious  act  ^which  could 
be  performed  with  the  income  of  the  property  ...  *  ...        139 

cannot  dispose  of  her  inherited  property  if  the  reversioners  supply 
or  agree  to  supply  to  her  the  expenses  for  her  subsistence  and 
performance  of  the  necessary  acts  ...  ...  ...        139 

not  being  a  hrdhmani,  cannot,  even  in  the  event  of  there  being  no 
reversionary  lieir,  dispose  of  her  inherited  property,  without  the 
consent  of  the  ruling  power,  for  purposes  not  warranted  by  law  ...         140 

can  dispose  of  her  inherited  property  for  any  purpose  with  the 
consent  of  those  reversionary  heirs  who  are  likely  to  be  interested 
in  disputing  it         ...  ...  ...  ...  ...139,143 

is  competent,  even  without  the  consent  of  the  reversioners,  to 
alienate  her  inheribsd  property  for  secular  purposes  legally  neces- 
sary, as  well  as  for  religious  purposes  warranted  by  the  shdstra     132 — 138 

can  nevertheless  alienate  only  so  much  of  the  property  as  may  be 
required  for  the  performance  of  necessary  acts  religious  or  se- 
cular, but  for  the  performance  of  an  optional  act  of  religion — can 
dispose  of  only  a  small  portion  of  the  property  ...  ...138,  139 

being  unable  to  hold  and  manage,  or  for  any  other  good  cause — may 
surrender  or  make  over  the  property  to  the  then  next  reversionary 
heir,  or,  with  his  consent,  to  the  heir  next  after  him  ...  ...        143 

resigning  the  worldly  concerns,  or  voluntarily  abandoning  the 
estate  inherited  by  her,  it  descends  at  once  to  the  then  next 
reversionary  heir    ...  ...  ...  ...  ...143,144 

if  without  the  consent  of  the  reversionary  heirs,— alienate  her  in- 
herited property  for  purposes  not  warranted  by  law,  the  alienation 
so  made  is  illegal  and  may  be  invalidated  by  the  reversionary  heir  1^4 
alienation  by—being  set  aside,  the  property  should  revert  to  her, 
if  she  have  not  already  committed  any  act  involving  forfeiture 
of  her  right  of 'inheritauce       ...  ...  ...  ,..        144 
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if  waste  is  made  by— to  the  injarj  of  the  reversionary  heirs  and  the 
property  is  in  danger,  the  Dispensers  of  Justice  may  adopt  such 
measures  whereby  the  estate  may  be  secured  to  the  ultimate  heirs  145 

alienation  or  transfer  by-^whether  for  an  allowable  cause  or  other- 
wise, should,  according  to  the  modern  Judges  of  British  India« 
remain  intact  until  her  death,  the  reversionary  heir  may,  however, 
institute  a  suit  even  during  the  life-time  of  the  widow  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and 
is,  therefore,  not  binding  beyond  her  life ;  and  also  for  reme- 
dy against  the  grantee  to  prevent  waste  or  destruction  of  the 
property...  ...  ...  ...  ...  ...        145 


YATl— See  Ascetic 

ZAMINDARI— 

ancient  and  great  is  succeeded  to  by  custom...  ...  ...        228 
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Page. 
A'CHA'RYA  (spiritual  teacher)— 

is  an  heir,  not  a  ^wrw  ...  ...  ...  ...        639 

ACTS— 

of  a  Government  officer  when  bind  the  Government      ...  ...        S60 

ADOPTED  SON— 

has  all  the  rights  and  privileges  of  a  son  bom  ...  ...  16—19 

is  vested  with  property  immediately  after  his  adoption  ...  18 

has  equally  a  vested  right  in  that  property  which  was  purchased 
with  the  income  of  the  ancestral  estates  before  his  adoption  as  he 
has  in  any  other  immovable  property  which  the  father  had  it  in 
his  power  to  alienate,  but  which  he  did  not  alienate  ...  18 

is  equally  entitled  with  his  father  as  well  to  the  profits  of  ances- 
tral property  as  to  the  property  itself  from  the  moment  of  his 
adoption  ...  ...  ...  ...  ...  18 

adoption- 
Is  tantamount  to  the  birth  of  a  son  to  the  adopter  (See  adoption)    ...  18 

ALIEN  ATI0N—('5y  gift,  sale  or  otherwise.) 
hy  a  father — 

of  immovable  ancestral  property  without  the  consent  of  his  sons, 
except  under  a  legal  necessity  or  for  purposes  warranted  by  law, 
illegal  ...  ...     6,  52—59,  116, 118,  133, 136,  136,  138,  160 

of  self-acquired  immovable  property,  to  the  prejudice  of  his  sons, 
except  under  a  legal  necessity  or  for  purposes  warranted  by  law, 
prohibited      ...  ...  ...  ...     93,  94,  116,  121,  122 

without  the  consent  of  his  son  of  such  ancestral  immovable  pro- 
perty as  is  by  custom  impartible  and  descends  to  his  eldest  ton, 
is  void,  unless  it  is  justified  by  family  necessity      ...  .„  86 

made  after  the  birth  of  a  son  without  the  consent  of  the  son, 
unless  for  a  purpose  justified  by  the  Hindti  law  as  a  legal 
necessity,  will  not  bind  the  son  ...  ...  ...  49 

of  immovable  ancestral  property  without  the  consent  of  his  son 
and  grandson,  is  invalid,  and  can  be  stayed  or  set  aside  by 
them,  but  by  no  one  else        ...     6,  101,  102,  104,  105,  107,  108,  123,  124 
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may  be  qnestioned  by  a  son,  but  it  will  have  to  be  seen  whether 
the was  made  for  purposes  which  justify  it       ...  ...  78 

made  with  the  consent  of  his  son  cannot  be  questioned  by  the 
grandson  •..  ...  •••  ...  ...         129 

of  the  required  portion  of  the  inherited  property  made  under  a 
legal  necessity  or  for  purposes  warranted  by  law,  validi  even 
without  the  consent  of  his  son        ...  ...  61 — 83,  105, 189 

to  justify— of  ancestral  property,  a  legal  necessity  for  the  sale 
must  be  strictly  proved  to  have  existed  ...  ...  79 

of  the  ancestral  property  reasonably  made  for  the  purpose  of  dis- 
charging a  debt  of  his  which  does  not  fall  within  the  exception 
is  one  of  those  spoken  of  and  authorized  as  "  unavoidable^  by 
the  mitdkihard,  Chap  I,  Sect  i,  §  28,  29  ...  ...        176 

without  the  consent  of  his  son,  of  property  self-acquired,  or  re- 
ceived in  partition  with  his  son,  or  inherited  from  a  collateral  or 
maternal  relation,  valid,  and  cannot  be  stayed  or  set  aside  by 
the  son  and  the  rest         «     ...  83,90,92,95^-97,110,118,121 

of  movable  property,  whether  ancestral  or  acquired,  is  valid  for 
any  purpose  without  the  consent  of  his  son  ...  121, 122 

of  the  whole  ancestral  or  self-acquired  movable  property  in  favor 

of  one  son  to  the  exclusion  of  his  other  son  or  sons,  invalid  44, 117,626 

consented  to  or  ratified  by  all  his  sons  and  grandsons,  legal 
and  valid  ...  ...  ...       44,49—56,86,103,106^173 

destitute  of  male  issue,  of  his  sole,  separate  or  divided  property 
is  valid  (See  father)  ...  ...  ...      107—110, 123, 179 

by  a  member  of  an  undivided  family-^ 
without  the  consent  of  his  co-sharer,  invalid,  even  to  the  extent  of 
the  alienor's  own  share,  unless  made  under  a  legal  necessity  or 
for  purposes  warranted  by  law  35,  122, 123,  133, 135,  136,  138, 

147,  149-161, 181, 186 
without  the  consent  of  his  co-sharers,  of  the  share  of  the  family 
property  to  which,  if  partition  took  place,  he  (the  alienor)  would 
be  individually  entitled,  allowable  according  to  the  law   as 
administered  in  Madras  and  Bombay  ...     139—147,  162, 189—192 

of  any  portion  with  the  consent  of  the  co-sharers,  valid  .«.        135 

without  the  consent  of  his  co-sharers  of  the  required  portion  of 
the  joint  estate  under  a  legal  necessity  or  for  purposes  warrant- 
ed  by  law,  is  valid  and  binding  upon  them  105, 136 — 138,  283, 

285—287,194 
by  a  man  destitute  of  male  issue  of  his  sole,  divided,  self  acquired, 
or  separate  property  valid  for  any  purpose,  provided  it  does 
not  affect  the  maintenance  of  his  family  whom  he  was  bound 
to  support        ...  ...  ...  ...     1 79, 191^194, 18S 
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by  a  widow  or  a  female  of  her  inherited  property^{Bee  widow) 
generally  prohibited  240,  260-^268  ;  277—292,  404,  407,  410,  411, 416— 

418,  424,  427,  435,  462—472 
allowed  under  a  legal  necessitj  or  for  purposes  warranted  by 
law  or  with  the  consent  of  those  reversionary  heirs  who  are 
interested  in  disputing—  260,  267,  278,  288,  292—294, 340, 

307—330,  383,  407, 408,  410,  411 

by  way  of  surrender  to  the  reversionary  heir,  allowed        ...        295—306 
without  a  legal  necessity,  or  an  allowable  cause,  and  not  consent- 
ed to,  or  ratified,  by  the  reversionary  heir,  invalid        ...    278,  288,  332, 
340, 352-357,  372,  373,  385—388,  407,  416,  424 

ANCESTRAL  PROPERTY— (See  alienation) 

defined        ...  ...  ...  ...  ...18,112,134,135 

which  descends  to  a  father  under  the  mitdkshard  law  is  not  exempt- 
ed from  liability  because  a  son  is  born  to  him,  unless  the  debt  is 
illegal  or  has  been  contracted  for  an  immoral  purpose,  in  which 
case,  the  son  may  not  be  under  any  pious  obligation  to  pay  it  72,146 

cannot  be  alienated  by  a  father  without  the  consent  of  his  son  ex- 
cept under  a  legal  necessity  or  purposes  warranted  by  law      . .   6,  52 — 59, 

81,  118,  133, 135,  136, 138,  160, 189,  190 

APOSTACY— (from  Hindti  faith) 

causes  the  property  acquired  (by  the  apostate)  before  the  conversion 
to  devolve  on  the  Hindti  heirs,  and  that  subsequently  acquired 
to  devolve  according  to  the  law  of  the  new  faith        ...  ...  40 

ASCETIC— (see  Mohant  and  Yati). 

a  mere  life-tenant  cannot  alter  the  succession  to  an  endowment  by 
an  act  of  his  own  in  connection  with  the  status  under  which  he 
acquired  the. trust  ...  ...  ...  ...  ...        556 

B 

BANDHUS— (See  cognates.) 

BROTHER— 

takes  the  undivided  estate  of  his  deceased  brother  in  default  of  his 

father,  and  to  the  exclusion  of  his  widow,  daughter,  daughter's 

son,  and  mother    ...  ...  ...  ...  ...        473 

of  the  whole  blood  excludes  a  half-brother  ...  ..        474 

of  the  half-blood  inherits  the  undivided    share  of   his  deceased 

half-brother  to  the  exclusion  of  the  deceased's  widow  and  the  rest        474 
inherits  the  divided  share  of  his  deceased  half-brother  in  default  of 

his  widow  and  to  the  exclusion  of  his  uterine  brother's  son        ...        474 
if  an  illegitimate  son  of  a  Shudra,  inherits  from  his  brother  of  the 

same  description     ...  ...  ...  ...  ...        473 
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BROTHER'S  SON— 

has  no  right  whatever  in  the  ancestral  property  of  his  ancle  until 

after  the  death  of  the  latter     ...  ...  •-  107—109 

has  no  right  to  sae  to  set  aside  the  alienation  bj  his  uncle  of  his 

divided  ancestral  property       ...  .-  ...  107 — 109 

inherits  the  undivided  property  of  his  uncle  to  the  exclusion  of  his 

widow  and  the  rest  ..  ...  ...  474,475 

represents  his  father  in  the  undivided  estate  and  equally  with  his 

surviving  uncle  inherits  the  share  of  a  deceased  uucle  35,  635 — 647 

BROTHER'S  GRANDSON— 

succeeds  in  default  of  all  (the  above)  heirs  ...  ...  ...        475 

BROTHER'S  DAUGHTER'S  SON— 

succeeds  as  an  heir,  under  the  Mitdkshard,  in  the  absence  of  nearer 
heirs      ...  ...  ...  ..«  ...  ...        629 

BOIRA'Gr— (See  Mohant) 

is  not  necessarily  such  a  religious  devotee  that  his  goods  are  inherited 
by  his  pupil  in  the  event  of  intestacy       ...  ...  ...        539 

0 

CAUSE  OF  ACTION— 

to  the  son  accrues  when  possession  is  taken  by  the  purchaser  from 
his  father*  A  new  cause  of  action  does  not  accrue  upon  the  sub- 
sequent birth  of  a  youuger  brother,  either  to  the  elder  brother 
alone  or  to  him  and  to  his  brother  jointly  ...  ...  6 

CHARGES  ON  THE  INHERITANCE— 

are  Obsequies  of  the  late  proprietor,  Initiation  of  his  children*  Pay- 
ment of  his  debts,  and  Maintenances  of  those  persons  whom  he 
was  bound  to  support  ...  307,  311,  316,  484,  534,  588—695 

CHELA'— 

is  the  heir  of  a  deceased  Mahant,  and,  as  such,  is  entitled  to  a 

certificate  ...  ...  ...  ...  ...         556 

COGNATES— 

how  many  classes  or  descriptions  of  ...  ...  525, 526 

inherit  in  default  of  SanidnodakcM  or  kindred  connected  by  a  liba- 
tion of  water  ...  ...  ...  ...  ...        503 

list  of — ^given  in  article  1,  Section  6,  chapter  ii  of  the  Mitdkshard  is 
not  exhaustive,  but  simply  illustrative  of  the  position  that  there 
are  three  classes  of  bandhus,  and,  as  such,  entitled  to  inherit  in  pre- 
ference to  the  King,  who  cannot  take  to  the  prejudice  of  a  mater- 
nal uncle  and  maternal  great-uncle  ...  ...  ...        522 

in  the  absence  of  nearer  relatives,  a  man  (as  a  cognate)  may  be 
heir  to  his  mother's  brother  as  regards  property  subject  to  the 
Mtdkshard  ...  ...  ...  ...  ...        605 
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fathei'^s  sister's  son  is  not  entitled   as  a to  the  inheritance  so 

long  as  there  is  a  gotrajok  or  gentile  which  term  includes  all  those 
descended  from  the  same  primitive  stock  as  far  as  the  fourteenth 
generation  ...  ...  ...  ...  -..        <^31 

CONSENT— (See  alienation) 

may  be  express  or  implied  ...  ...  ...  ..-.86,190 

of  all  the  sons  is  necessary  to  the  valid  ity  of  an  alienation  by  a 
father  of  the  immoyable  ancestral  property  without  a  legal  neces- 
sity or  an  allowable  cause  ...        53,  69,  103, 105,  122,  136,  173, 190 

of  all  the  oo-sharers  is  necessrry  to  the  validity  of  alienation  of  any 
portion  of  joint  property  made  without  a  legal  necessity  or  an  al- 
lowable cause  ...  ..•  ...    122,  136,  138,  173,  190, 191 

is  not  necessary  to  the  validity  of  an  alienation  hy  a  man  destitute 
of  male  issue,  of  his  sole,  divided  or  separate  property      ...  107—110, 123 

of  such  reversioners  as  are  likely  to  be  interested  in  disputing,  is 
necessary  to  the  alienation  by  a  widow  or  a  female  of  her  inheri- 
ted property  without  a  legal  necessity  or  an  allowable  cause  (See 
vndow)  ...  ...  ...  ...  ...  ...   288—294 

given  at  the  very  time,  or  afterwards,  renders  the  alienation  valid  86, 103, 302 

CONCEPTION— 

as  not  the  cause  of  proprietary  right  :  a  child  in  the  womb  takes  no 
estate.  In  cases  where,  when  the  succession  opens  out,  a  female 
of  the  family  has  conceived,  the  inheritance  remains  in  abeyance 
until  the  result  of  the  conception  is  ascertained.  If  it  should  be 
still-bom,  the  estate  goes  not  to  his  heir,  but  to  the  heir  of  the 
last  owner  ...  ...  ...  ...  ...    15,16 

CO-PARCENER- 

defined    ..  ...  ...  ...  ...  ...        481 

^rights  of—  ...  ...  ...  ...     35,149,481—485 

inherits  the  undivided  property  of  his  undivided  parcener  to  the  ex- 
clusion of  his  female  heirs  and  daughter's  son  ...  244,  443,  481 — 485 

CO-PARCENERSHIP  or  CO-PARCENERY— 

exists  between  the  different  members  of  an  undivided  family,  and 

survivorship  follows  upon  it    ...  35, 149,  232,  244,  443,  481,  635—647 

COUSIN— 

in  the  second  degree  excludes  a  third  ...  ..•  475,  481—485 

CUSTOM  or  USAGE— 

ancient,  invariable  and  established  by  clear  and  positive  proof,  over- 
rides the  usual  law  of  iuheritance  ...  ...  560 — 573 

whicli  has  not  been  judicially  recognised,  cannot  prevail  against  the 

lijtiuct  authority  ...  ...  ...  ..  ...         562 

.1.  )C'\.'.\  that  a may  have  the  force  of  law,  it  must  be  shown  to 

have  existed  from  time  immemorial  ...  ...  ...        560 
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if  an  estate  has  not  invariably  devolved  entire  on*  the  chief  heir, 
but  has  been  occasionally  held  by  several  heirs  conjointly,  the  plea 
of  family — ^in  bar  of  a  partition  cannot  be  maintained  ...         561 

particular— or  kuldchdr  must  be  proved  in  every  case  in  which  de- 
parture from  the  ordinary  law  of  succession  and  inheritance  is 
relied  on  ...  ■••  •••  •••  .••         662 

ancient  zemindarees  are  by — ^indivisible       ...  ..  ...        562 

of  impartibility  must  be  strictly  proved  in  order  to  control  the 
operation  of  the  ordinarjr  Hindti  law  of  succession.  The  fact  that 
an  estate  has  not  been  partitioned  for  six  or  seven  generations, 
does  not  deprive  the  members  of  the  family  to  which  it  jointly 
belongs  of  their  right  of  partition  ...  ...  ...        570 

on  the  suit  of  two  sons  of  the  original  grantee  to  participate  with 
their  nephew,  judgment  was  given  against  them,  the  zemindaree 
being  one  of  those  estates  not  liable  to  division,  recognised  in 
Regulation  XI  of  1793.  Provision  was  made  in  that  regulation 
for  the  future  abolition  of  the  custom,  and  it  was  enacted  that 
after  the  1st  of  June  1874,  such  estates  should  descend  according 
to  the  Muhammedan  and  Hindu  laws  of  inheritance...  ...562, 563 

the  r6j  or  zemindaree  of  Bamnugur  being  an  ancestral  impartible 
estate,  and  the  family  an  undivided  family  governed  by  the  Mi- 
tdkshard,  the  plaintiff  as  eldest  male  heir  waA  entitled  to  the 
dignity  and  estates  of  the  family  in  preference  to  the  mother  of 
the  late  infant  Rdjd  and  widow  of  his  father  the  last  actual  R^d  483,  563 

according  to  the— prevalent  in  certain  mountainous  estates  of  Tip- 
pera,  the  ordinary  rules  of  inheritance  do  not  prevail,  and  the 
individual  of  the  family  designated  ^  Jobraj"  (JubardJ)  and  failing 
him,  the  individual  called  Burra  ThaJtoor  {bard-thdhtr)  succeeds 
to  the  estate  and  title  of  R^'d  ...  •••  ...        572 

where  a  custom  is  proved  to  exist  it  supersedes  the  general  law,  but 
the  general  law  still  regulates  all  beyond  the  custom  ...  ...        573 

of  succession  of  the  eldest  son  by  right  of  primogeniture  upheld 
or  allowed  to  prevail  ...  ...  ...         573,574 — 576 

where  by^f  the  country  or  family  of  the  parties  claiming  certain 
prerogatives  and  property,  it  was  customary  that  such  should 
vest  in  the  senior  male  of  a  particular  branch  of  the  family,  held 
that  a  testamentary  disposition  in  favor  of  any  other  member  was 
void  and  of  no  effect  ...  ...  ...  ,^        577 

by  the — of  a  Hindti  family  no  distinction  being  made  between  the 
issue  of  a  Sug^fi  marriage  and  ZyaAi  marriage,  held  that  the  issue 
of  a  Suffyi  wife  first  married  was  entitled  to  inherit  the  property 
of  the  grand*father  in  priority  to  the  issue  of  the  son  of  a  sub- 
sequent Z^aA»  wife  ...  ...  ...  ...       578 
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amoDg  the  Jiimboo  BrabmiDS,  if  a  man  die  leaving  a  daughter 
and  no  male  Lssue,  the  daughter  and  her  daugh'ter  would  inherit 
the  property  even  where  undivided,  and  not  cousins  or  collateral 
relations,  who  could  ouly  succeed  on  failure  of  all  other  heirs  ; 
as  it  is  the  — —  of  the  caste  for  women  to  succeed,  whether  the 
family  be  divided  or  undivided  ...  ...  ...       578 

property^might  by — be  divided  according  to  the  number  of  wives 
without  any  reference  to  the  number  of  the  sons  they  bore  had 
such — been  proved  to  have  existed  in  the  family       ...  ...        579  . 

where  by  the  established — of  any  country  or  province  the  right  of 
suceession  may  be  preserved  to  illegitimate  children  as  well  as  to 
those  bom  in  wedlock  or  adopted,  such^is  to  be  adhered  to       ...        578 

CREDITOR-(See  debt) 

is  bound  to  enquire  beforehand  and  show  for  what  purpose  the 
loan  was  contracted  ...  ...  ...  ...        628 

is  not  bound  to  see  the  application  of  the  money,  if  he  lent  it  after 
reasonable  enquiry  and  bond  fide  believing  that  it  will  be  properly 
expended  (See  mortgagee)        .••  •••  ...  ...        633 

CROWN  (R6jd)^ 

has  the  same  power  of  protecting  its  interest  as  an  heir  by  impeach- 
ing  any  injurious  alienation  by  the  widow  where  for  want  of 
heirs,  the  property,  so  far  as  it  has  not  been  lawfully  disposed  of 
by  her,  passes  to  the —  ...  ...  ...  ...        260 

on  the  death  of  a  Brahmin  (whether  sacerdotal  or  not)  without  heir, 
the  Sovereign  power  in  British  India  is  entitled  to  take  his  estate 
by  escheat  subject,  however,  to  the  trusts  and  charges  previously 
afTecting  the  estate...  ...  ...  ...  ...        534 

D 

DATTGHTER— (See  widow.) 

succeeds  on  failure  of  widows  where  the  property  is  divided  or  se- 
parate ...  ...  ...  412,413,443,446,484 

unmarried,  takes  the  whole  inheritance  in  preference  to  others       ...416, 445 

marrried  but  unendowed,  inherits  to  the  exclusion  of  the— en- 
dowed ...  ...  ...  ...  ...  ...415,416 

unchaste,  is  excluded  from  inheritance         ...  •••  ...        447 

has  no  power  to  alienate  ancestral  property,  except  for  an  allowable 
cause,  to  the  detriment  of  the  other  heira  of  her  father  ...424—427 

in  Bombay,— takes  absolutely  the  property  of  her  father,  both  mov- 
able and  immovable,  which,  on  her  death,  descends,  as  stridhan,  to 
ker  own  heirs,  and  riot  to  those  of  her  fcUher  «..  ...420, 428 

if  more  than  one,  they  take  equally,  and  upon  the  death  of  any  of 
them,  the  others,  who  survive  her,  take  as  heirs  to  their  father 
the  portion  held  by  the  deceased  ...  427,  433—442,  444,  446 
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DAUGHTER'S  SON— 

iDherits  the  estate  of  hia  grandfather  in  default  of  hiB  daughter 
where  the  family  is  separate  or  the  property  is  divided,  or  separ- 
ately acquired  or  possessed  of  ...  ...  448—460, 484 

if  more  than  one,  they  equally  take  per  eapitd  ...  ...        448 

canuot  claim  where  his  mother  or  any  other  qualified   daughter  of 
his  maternal  grandfather  is  living  ...  ...  ...448, 459 

DEBT— 

contracted  by  a  father — 

cannot  be  made  a  charge  on  the  son's  interest  in  the  ancestral 
property  unless  the  purpose  for  whioh  it  was  contracted  justi- 
fied him  in  so  doing  ...  ...  ...  ...        ^^ 

if  not  illegal,  or  contracted  [for]  an  immoral  purpose,  is  payable 
from  the  ancestral  property  though  a  son  is  bom  ...  72,  176,  614 

if  contracted  for  a  purpose )  immoral  or  otherwise  illegal,  the 
son  may  not  be  under  any  obligation  to  pay  it  ...  72, 176,  626,  627,  638 

if  not  paid  by  the  debtor  must  be  paid  by  his  heir  and  successor 
whether  a  widow  or  any  other  person  ...  ...  811 — 318 

it  is  a  moral  obligation  to  pay  a contracted  by  the  father 

for  his  separate  account.  But  one  contracted  by  him  for  the 
common  concern  binds  hia  son,  and  those  who  were  not  pre- 
viously separated  by  a  partition  of  effects  and  debts  ...  72,  624 

to  exonerate  himself  from  payment  of— the  son  must  decline  the 
succession  to  the  patrimony.  And  the  insolvent  estate  being 
thus  abandoned  to  the  creditors,  is  taken  by  them  alone,  and 
no  one  renders  himself  liable  for  debts  without  assets  ...        624 

heirs  are  liable  for  the — of  their  predecessor  to  the  extent  of  the 
property  which.tbey  have  inherited       ...  ...  618,  620, 622 

a  man's  property  is  liable  for  his — and  property  descends  to  an 
heir  burthened  with  the  debts  of  the  ancestor         ...  ...        615 

there  is  nothing  in  the  Hiud6  law  to  show  that  the  property  of 
a  deceased  person  is  so  hypothecated  for  hb— as  to  prevent  his 
heir  from  disposing  of  it  to  a  third  party,  who  has  purchased 
it  in  good  faith  and  for  valuable  consideration.  The  creditor 
may  hold  the  heir  personally  liable  for  the  debt,  but  he  can- 
not follow  the  property        ...  ...  ...  ..,        617 

incurred  in  conducting  the  shrHdh  of  a  father,  must  be  paid  by  a 
son,  whether  he  is  of  age,  or  a  minor,  or  a  posthumous  son     ...        614 

of  an  ascetic  follows  his  assets  in  the  hands  of  his  representatives        621 

of  a  missing  person  must  be  paid  by  those  in  possession  of  his 
estate  without  waiting  twelve  years  for  his  re-appearance        ...        623 

contracted  by  a  widow  for  necessary  or  spiritual  purposes  must 

be  paid  by  her  husband's  heirs  .,.  •••  ••        408 
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contracted  by  a  sou  for  the  family  support,  conduct  of  religious 
obserFauces  which  were  incumbent  on  the  family,  or  promised 
by  the  father,  roust  be  liquidated  by  the  father      ...  ...        623 

a  minor  cannot  be  called  upon  to  pay  the— of  his  grandfather 

until  he  have  attained  the  age  of  sixteen  i*.  ...        625 

a  woman  is  not  in  general  liable  for  the—of  her  husband.  Bnt 
if  she,  or  any  other  person,  possess  assets  of  the  debtor,  his 
'  — must  be  discharged  out  of  such  funds ;  and  this  whether 
enough  remain  or  not  for  her  maintenance  ...  ...        625 

takes  precedence  of  the  widow's  claim  for  maintenance  ...        657 

DECLARATION  OF  RIGHT— 

by  whom  may  be  obtained  and  under  what  circumstances    ..  54,  104,  160, 

343,368,369,371,385,387 
DISPOSITION— See  Alienation* 

E 

EMIGRATING  FAMILIES— 

settling  in  foreign  countries  shall  not  be  deprived  of  the  benefit  of 
the  laws  of  their  former  countries  provided  they  adhered  to  their 
customs,  usages  and  religious  ceremonies  ...  581—588 

must  be  presumed,  until  the  contrary  be  proved,  to  have  brought 
with  them  their  laws  and  customs  ...  ..«  ...        587 

ESCHEAT—  .».  ...  ...  ...  ...477,534 

F 

FATHER— 

cannot  without  the  consent  of  all  his  sons  alienate  any  part  of  the 

ancestral  property  except  for  a  sufficient  cause  ...  6,  44—60,  105,  116, 117, 

122,  173 

cannot  give  away  the  whole  or  almost  the  whole  of  ancestral  proper- 
ty, movable  or  immovable,  to  one  son  to  the  exclusion  of  his 
other  son  or  sons    ...  ...  ...  ...  44,117,626 

has  no  power  to  settle  ancestral  property  by  conveyance  in  his  life- 
time, or  by  a  will  to  take  effect  after  his  death,  without  the  con- 
sent of  aU  his  sons  living  at  the  time,  and  another  son  afterwards 
bom,  no  subsequent  assent  of  the  former  would  be  binding  on 
the  latter  ...  ...  ...  ..  ...  53 

under  the  law  of  Mitbil&  as  well  as  of  the  Mitdhhard^iB  only  joint 
owner  with  his  sons  of  the  ancestral  estate,  and  can  only  exercise 
the  power  of  alienation  in  the  case  of  a  minor  son  existing  at  the 
time  under  circumstances  of  legal  necessity  ...  ...  63 

may  give  a  small  part  of  the  ancestral  estate  for  a  pious  purpose 
without  the  cottseut  of  sous    ...  ...  ...  ...         59 
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can  without  the  consent  of  his  sons  alienate  the  required  portion 
of  any  property  under  a  necessity  or  for  purposes  warranted  by  law  6, 54, 
56, 61--63,  72, 81,  79, 93,  94,  105,  118,  122,  136—138, 176, 181—186 

may  mortgage  for  payment  of  Goyemment  revenue,  if  necessary, 
and  transfer  by  mortgage  to  clear  off  old  debts  and  pay  for  a  mar- 
riage       ...  ...  ...  ...  ...  ...        61y62 

cannot  alienate  immovable  property  whether  ancestral  or  acquired 
to  the  prejudice  of  his  sons  except  under  urgent  necessity  93, 94, 121, 122 

can  alienate  any  portion  of  any  property  with  the  consent  of  all  hia 
sons  ^.  ...  ...        *  49,-56,  86,  103, 116—118, 173 

can  without  the  consent  of  his  sons  alienate  property  acquired  by 
himself,  inherited  from  a  collateral  or  maternal  relation,  or  received 
in  partition  with  his  sons  (See  alienations)  ...         90—93, 95,  97 

is  not  justified  in  charging  his  son's  interest  in  the  ancestral  immov- 
able property  for  a  loan  not  proved  to  have  been  contracted  for 
a  purpose  warranted  by  law     .•  ...  ...  ,*..       628 

inherits  in  right  of  his  son         •••  ...  ...  ...        472 

FATHER'S  SISTER'S  SON-(  See  cognates.) 

a 

QHATWALI  TENURE- 
IS  succeeded  to  by  custom  or  usage  ...  ...  574—576 

is  indivisible  ...  ...  ...  ...  ...        576 

GHATWALS— 

duties  of—  ..*  ...  •••  ...  ...        577 

succeed  by  custom  or  usage        ...  ...  ...  574—  577 

GIFT— (See  alienation) 

by  a  co-parcener  of  his  share  in  the  undivided  estate  is  invalid  even 
in  Madras  and  Bombay  ...  ...  ...  146*-149 

through  affection  may  be  made  of  movable  property  to  any  relation         93 
of  a  man!s  own  acquisition  is  valid  though  made  on  his  death-bed  95—97, 118 
by  a  father  of  his  entire  property  is  legal  though  he  may  have 
another    daughter  and  brother's  son.    The  other  daughter,  if 
unmarried,  is  entitled  to  her  nuptial  expenses  ...  ...        119 

GOSSAIN-(See  MohunL) 

GENTILES  {gotraja)^ 

definition  or  description  of—      ...  ...  ...  ...494, 495 

must  be  exhausted  before  cognates  can  succeed  ...  ...        498 
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claimants  (aa— )  to  the  iaheritanoe  as  far  as  the  seventh  and  even 
the  fourteenth  in  descent  in  the  male  line  from  a  common 
ancestor  are  preferable  to  the  cousin  by  the  mother's  side  of  the 
deceased  proprietor  ...  •••  ...  ...        496 

the  daim  of  the  paternal  kindred  who  are  sapindas  (which  relation 
includes  the  descendants  of  the  paternal  ancestor  in  the  sixth 
degree)  are  preferable  to  those  of  maternal  cognates  ...  ..•        496 

the  great-great-great-grandson  of  the  great-great-great-grandfather 
of  the  deceased  is  entitled  to  succession  as  one  of  the —  ...        493 

a  male  descendant  in  the  fifth  degree  from  the  great-grandfather  of 
the  prospositus  succeeds  (as  a—)  to  the  exclusion  of  the  sister's  son        495 

descendants  in  the  paternal  line  in  the  sixth  degree  are  (as—)  pre- 
ferable to  one  claiming  as  the  cousin  on  the  mother's  side  ...        497 

great-grandsons  of  the  paternal  uncle  of  a  deceased  Hindtl  were 
(as-—)  held  to  be  entitled  to  his  immovable  property  to  the 
exclusion  of  his  great  nephews  by  the  mother's  side ...  ...        497 

sons  of  the  great-grandfather  of  the  deceased  held  to  be  entitled  in 
preference  to  t}ie  widow  of  his  elder  brother,  sisters  and  their  sons  ^     497 

a  brother's  grandson  (as  one  of—)  may  be  an  heir         ...  ...        498 

Sect.  5  chapter  ii  of  the  Jliitdkshard  was  not  intended  to  be  an 
exhaustive  enumeration  of  ihe^(gotrajas),  but  only  a  statement 
of  the  order  in  which  they  would  inherit^  and  does  not,  therofore, 
limit  the  inheritance  to  the  grandsons  of  the  grandsons  of  the 
paternal  great-grandfather       ...  ...  ...  ...        498 

in  Bombay  the  wives  of  gotraja  sapindas  and  SamdnodaJtas  have 
rights  of  inheritance  co-extensive  with  those  of  their  husbands, 
immediately  after  whom  they  succeed      ...  ...  ...        655 

ORANDMOTflER^ 

has  no  preexisting  right  except  a  right  to  maintenance  ...    1, 605 

See  Maintenance  and  Partition 

GRANDSON  (son's  son)  - 

if  fatherless,  inherits  equally  and  simultaneously  with  his  paternal 

uncle  (if  any)        ...  ...  ...  ...  195,217,222 

if  more  than  one,  the  grandsons  take  per  stirpei  ...  ...        223 

in  the  ancestral  property  has  the  same  right  and  power  as  a  son  has 
(See  son)  ...  ...  ...  ...6,107,111,219,477 

of  a  paternal  uncle  is  excluded  by  a  brother's  son  (See  gentiles)    ...        478 
grandson  of  the  great-grandfather  of  the  grandfather  of  the  de- 
ceased inherits  in  preference  to  his  father's  sister's  son  ...        498 
GREAT-GRANDSON— 

if  without  a  father  and  grandfather,  inherits  simultaneously  with 

the  late  owner's  son  and  grandson  (if  any)  ...  219,  223,  517 

if  more  than  one,  the  great-grandsons  take  per  stirpes  ••• .  ...       223 

is  included  among  near  heii's      ...  ...  ...  ...       501 
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aREAT-GREAT-aREAT-QRANDSON— 

of  the  great-great-great-graodfather  of  the  deceased  in  entitled  to 
succesaioQ  as  one  of  the  gentiles  (See  getUiUs)  ...  ...        493 

H-L 

HEIRS— 

of  a  founder  have  common  right  to  the  use  of  a  building  relinquish* 
ed  for  a  place  of  worshipi  not  so  the  heirs  of  a  purokU  of  the 
founder  ...  ...  ...  ...  ...  ...        558 

ILLEGITIMATE  SON— 
of  a  8hUdra^ 
by  a  female  slave  will  inherit  (the  whole  estate)  if  there  be  no 
other  heirs  down  to  the  daughter's  son^  and   half,  if  there  be 

such  heir  ...  ...  199,220,224,648,649 

by  a  kept-woman  or  continuous  concubine  are  on  the  same  level     ^ 

as  to  inheritance  as  the  issue  by  a  female  slave      ...  212,  226,  649 

if  ofiEspring  of  an  incestuous  intercourse  does  not  inherit  ...        214 

by  a  Shiidrd  woman,  to  inherit  property  of  his  father  or  a  share  in 
it,  the  woman  should  be  an  unmarried  one  * ...  ...        649 

of  a  man  of  one  of  the  regenerate  tiibes  is  not  entitled  to  the  in- 
heritance, but  to  maintenance  out  of  his  deceased  father's  estate  199,  213y* 

221^225,648,649 
inherits  from  a  brother  of  the  same  description         ...  ...        473 

of  any  caste  may  inherit  if  there  be  such  custom      ...  ...578,  649 

INCHOATE  RIGHT— 

accrues  to  a  son  from  the  time  of  his  birth,  in  the  property  in  posses- 
sion of  his  father  ...  ...  ...  ...  ...        107 

INHERITANCE- 

cannot  remain  in  abeyance  for  an  unbegotten  heir  (such  not   being 
a  posthumous  son.)    The  succession  must  vest  in  the  heir  existing 
at  the  time  of  the  death  of  the  person  whose  inheritance  descends  16 

JAINS- 

are  governed  by  the  Hindd  law  of  inheritance  applicable  in  that 
part  of  the  country  in  which  the  property  is  situate  ...  ...232,  435 

KHATTRI  OR  KSHATTRl'— 

such  class  held  not  have  lost  caste,  and  sunk  into  the  Shddra  dass...        199 
LIMITATION— 

in  a  suit  to  set  aside  an  alienation  by  the  fiather-*-runs  from  the 
date  of  alienation  or  of  possession  under  it,  unless  the  son  was 
under  a  legal  disability  owing  to  minority  at  the  time  of  the 
alienation  ...  ...  ...  ...  ...  49 

M 

MAINTENANCE— 

females  are  only  entitled  to— in  the  case  of  the  property  being  the 
joint  property  of  an  undivided  family       ...  31,  43j  231, 482—185 


Digitized  by  VjOOQ  IC 


INBKX;  XXXI 

of  ,a  widow  where  she  does  not  inherit  is  a  charge  upon  the  family 
estate  in  whosesoever  hands  the  estate  maj  ML         ...  ...696|  599 

the  heir  who  takes  and  becomes  possessed  of  the  estate  of  the 
deceased  must  be  held  to  continue  to  be  primarily  responsible 
both  in  person  and  property  for  the^of  the  widow,  even  though 
he  should  have  fraudulently  transferred  that  estate,  or  otherwise 
have  improperly  wasted  it       •.,  ...  ...  .«,        699 

a  widow  is  not  bound  to  reside  in  her  deceased  husband's  family- 
house  ;  and  she  does  not  forfeit  her  right  to out  of  her 

Imsband's  estate  by  going  to  reside  elsewhere  unless  she  leaves 
her  husband's  house  for  the  purpose  of  unchastity,  or  any  other 
improper  purpose ...  ...  ..,  ...  589,699,600 

separation  from  her  husband's  family  does  not  deprive  a  Bindti 
widow  of  her  right  to  claim^from  them,  if  she  happen  to  be  in 
needy  circumstances  ...  ...  ...  ...        600 

mere  unkindness  short  of  cruelty  would  not  be  sufficient  justifica- 
tion for  a  wife  in  leaving  her  husband's  house  ...  ...        600 

an  expelled  wife  is  not  entitled  to  have  a  share,  but— out  of  her 
husband's  property  .«•  ...  ...  ...  ,..  60 

there  is  no  provision  for  alimony  in  the  Hiodti  law,  but  only  for —  ...        608 
son's  widow  has  no  legal  olaim  upon  the  father  (of  her  husband) 
for— (See  son's  widow)  ...  ...  .,.  ^.        605 

sou's  widow  is  entitled  to— so  long  as  she  leads  a  chaste  life  ...        605 

on  a  division  of  ancestral  estate,  the  grandmother  is  entitled  to— •..       605 
property  purchased  from  the  heir  with  notice  that  a  widow  is 
entitled  to  be  maiutained  out  of  it,  continues  while  in  the  hands 
of  the  purchaser  to  be  charged  with  that —  ...  ...        600 

the  lien  of  a  Hindd  widow  for — out  of  the  estate  of  her  deceased 
husband  is  not  a  charge  on  that  estate  in  the  hands  of  a  band  fide 
purchaser  irrespective  of  notice  of  such  lien.  A  Hindti  widow 
before  she  can  enforce  her  charge  for— against  the  property  of 
her  deceased  husband  in  the  hands  of  a  purchaser  from  his  heir, 
must  show  that  there  is  no  property  of  the  deceased  in  the  hantis 
of  the  heir  ...  ...  ...  ...  ...        657 

a  widow's  claim  to — ^upon  an  estate  does  not  necessarily  render  the 
sale  of  the  property  subversive  of  her  right  ••«  ...        602 

an  adulteress,  divorced  by  her  husband,  or  living  apart  from  him, 
is  not  entitled  to—  ...  ,..  ...  ...        605 

See  Vtfava8th&'dafj>ana  (Sod  Ed.)  p.  392. 

a  daughter  living  apart  from  her  father  for  no  sufficient  cause  can- 
not sue  him  for—  ...  ...  ...  ...        605 

a  son  could  not  evict  the  widow  (oi  his  father)  without  providing 
some  other  dwelling  for  her    ...  ...  ...  ...        605 
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a  Hlndd  widow  who  resided  with  her  hufiband  and  membeFS  of  his 
family  in  the  family  dwelling  house,  cannot  be  ousted  by  the  auc- 
tion purchaser  of  the  rights  and  interests  in  the  house  of  her 
husband's  nephew  ...  ...  ...  ...       658 

a  Hindti  widow  is  not  entitled  to  be  maintained  by  her  husband's 
relatives  merely  because  of  the  relationship  between  them  and 
her  husband  ...  ...  ...  ...  ...        659 

a  son,  whether  adopted  or  begotten,  can  claim— of  his  father  until 
put  into  possession  of  his  share  of  the  ancestral  property  ...        606 

according  to  the  Hind6  or  Jain  law,  a  lather  is  not  bound  to  main- 
tain his  grown-up  son  ...  ...  '...  ...       606 

illegitimate  son  of  a  person  belonging  to  one  of  the  regenerate 
tribes  is  entitled  to— only     ...  ...  199, 608,  611, 648— eSO 

illegitimate  son  of  a  SMbdra  by  a  concubine  not  being  a  slave  is 
entitled  to—  ...  ...  ...  ...  606,648—660 

the  widow  of  a  nephew  is  entitled  to— only  from  his  uncles  with 
whomhe  was  in  partnership  ...  ..  ...  ...        610 

a  son  succeeding  to  his  father's  estate  must  maintain  his  step- 
mother and  her  daughter        .,«  ...  .i.  ...       610 

where  the  widow  of  a  Hindii  is  excluded  by  law  from  inheriting 
her  husband's  property,  the  courts  are  authorized  to  fix  the— re- 
ceivable by  her  from  her  husband's  heirs  with  reference  to  the 
circumstances  of  the  family    ...  ...  .^.  ...589, 596 

a  civil  court  has  powsr  to  fix  the  rate  of— payable  by  a  husband  to 
his  wife  where  she  for  a  lawful  cause  is  residing  apart  from  him, 
and  to  make  order  that — at  that  rate  shall  be  paid  in  future,  sub- 
ject to  be  set  aside  or  modified  according  to  circumstances         ...       604 

on  what  principle— for  a  widow  should  be  awarded       ...  ...        602 

it  is  not  necessary  that  a  widow  should  be  maintained  in  the  same 
state  in  which  her  husband  would  maintain  her        ...  ...        603 

the  question  of  the  adequacy  of— granted  to  widows  and  daughteia 
depends  on  each  case  on  its-own  peculiar  circumstances  ...589, 603 

arrears  of— may  be  awarded       ...  ...  ...  ...589,607 

right  of —bequeathed  to  a  person  is  not  affected  by  private  arrange- 
ment   ...  ...  ...  ...  ...  ...       607 

sale  by  a  widow  of  her  husband's  property  is  valid,  if  necessaiy 
for  her—  ...  ...  ...       612 

a  widow  cannot  alienate  for  any  purpose  the  property  entrusted  to 
her  solely  that  she  may  from  its  profits  maintain  herself  ...       607 

a  widow's  right  to — out  of  lands  which  belonged  to  her  husband 
and  have  devolved  on  her  son,  is  purely  a  personal  right  which 
cannot  be  sold  in  execution  of  a  decree  or  otherwise  transferred  ...        607 
MIQBATION«-(See  emigrating  families.) 
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MISCELLANEOUS  CASES— 

respecting  a  widow  and  others    ...  ...  ...  395—400 

MISSINQ  PERSON— 

after  twelve  years  is  to  be  presumed  as  dead    ...  ...     28—30,  37^39 

if  in  the  first  period  of  life,  the  rights  are  directed  after  twenty 
years,  if  of  middle  age,  after  fifteen  years,  but  if  in  the  latter 
period  of  life,  after  twelve ;  if  a  father,  after  fifteen  years  ^        43 

llORTQAGE'(See  alienation,  and  sale.) 

WORTQAQEE— 

acquiring  by  operation  of  law  the  possession  of  an  estate  mortgaged 
by  a  Hindti  father  without  the  son's  consent  is  bound  to  enquire 
whether  the  debt  on  account  of  which  the  mortgage  is  given  was 
legally  necessary  or  not  ...  ...  ...  ...         t9 

acting  in  good  faith,  efiect  of—  ...  ...  ...  ...    79, 80 

duties  of  (See  purchaser)  ...  •••  ...  ^  79,496 

MOflUNT,  SANYA'Sr  or  QOSSAI'N— 

is  succeeded  by  his  principal  ekeld  or  disciple  according  to  the  usage 
of  the  muik  or  monastery  to  which  he  belongs  ...  642—564 

usage  of—  ...  ...  ...  ...         544, 547  notes. 

such  usage  must  be  adhered  to  in  preference  to  any  other  mode  of 
succession,  nor  any  relinquishment  or  device  by  the  incumbent  in 
favor  of  another  person  operate  further  than  a  nomination,  which 
to  avail  must  be  confirmed  by  the  usual  mode  of  election  ...        665 

in  charge  of  an  endowment  with  only  a  life  Interest  in  the  prop«1y» 
cannot  create  an  interest  superior  to  his  own,  or  except  under 
the  most  extraordinary  pressure  and  for  the  distinct  benefit  of  the 
endowment  bind  his  successor  in  office     ...  ...  ...        566 

or  an  ascetic,  a  mere  life-tenant,  cannot  alter  the  succession  belong- 
ing to  ascetics,  by  an  act  of  his  own         .„  ...  ...        556 

causes  or  defects  which  disqualify  a— for  succession  to  the  ofiice 
of—      ...  ...  ...  ...  ...  ...        548 

or  B&irdffiy  having  still  retained  the  style  or  title  of  "  B^d'*  and 
mixed  in  the  worldly  afikirs  and  continued  with  his  family,  does 
not  become  an  asoetio  or  reb'gious  devotee,  to  such  an  extent  as  to 
exclude  his  adopted  son  from  succeeding  to  his  property,  whether 
acquired  before  or  after  his  becoming  a  boird^^  ...  ...        557 

MOTHER— 

has  no  pre-existing  right  in  the  estate  except  a  right  of  maintenance  1 

inherits  in  default  of  sons,  widow,  daughter  (and  daughter's  son)    ...279,  462 
has  not  absolute  property  in  the  estate,  which  after  her  death 

descends  not  to  her  heirs,  but  to  those  of  her  son      ...  462, 466, 469 

in  Bombay— has  a  life  interest  in  the  immovable,  and  an  absolute 

power  over  the  movabUi  property  inherited  from  her  father        ...        467 
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P 

PARTITION— 

definition  of—  ...  ...  ...  ...  ...  • 

ascertainment  of —    ...  ...  ...  ...  •.     2,838 

PRIMOGENITUKE-- 

right  of—  ...  ...  ..  ...  573-675 

PRIORITY  OF  BIRTH— 

bow  to  be  ascertained  ...  ...  ..  .*.        673 

PROPERTY— 

immovable  even  though  self-acquired  cannot  be  given  away  (alieuat« 

ed)  by  a  man  without  the  oonbent  of  his  eons  ...  93, M,  1S8 

self-acquired,  can  be  given  away  (See  alienation)  .,.  43,  95—97 

recovered  by  one's  own  exertions  may  be  given  away  by  him  at 

pleasure  ...  ...  ...  ...  ...  98 

PURCHASER— 

of  a  portion  of  undivided  family-property  from  any  of  its  members, 

duties  of—  ...  ...  .*•  ...  72,79.80 

from  a  widow  or  female  of  her  inherited  property,  duties  of  389 — 39S 

B 

RAJ  OR  PRINCIPALITY— 

descends  by  custom  ...  ...  ...  ...  568«/s9g. 

BAJ-POOTS— 

of  central  India  held  to  be  of  the  khattri  class.  The  right  to  saocea- 
sion  to  the  Raj  or  IZemindary  was  to  be  determined  by  the  custom 
or  usnge  of  that  class  ...  ...  ...  ...        199 

RATIFICATION— 

of  alienation  by  a  co-sharer  or  co-sharers  of  the  undivided  property 
renders  it  valid       ...  ..,  ...  "  ,..  ...  88,103 

of  alienation  by  a  widow  of  her  inherited  property  by  the  reversioner 
interested  in  disputing  it  renders  it  valid  ...  ...  ...        30S 

RELINQUISHMENT— 

of  property  or  all  connection  with  worldly  a£fairs,  causes  extinction 
of  right  ...  ...  „.  ^  83—87 

REVERSIONER,  or  REVERSIONARY  HBIR— 

who  they  are,  and  when  they  succeed... 840,  880—868,  877,  878,  888,  868,  364 
rights,  powers  and  duties  of  (See  declaration)  ...  343,  353, 348»  380,  368,  384 

-389, 378,  386,  408--410^ 

RETIREMENT  FROM  THE  WORLD— 

is  civil  death  ....  ...  ...  ...  ...   37,896 

operates  as  natural  death  ...  ...  ...  ...  36 
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BIGHT— 
^f  a  ion — 
io  the  ancestral  aad  paternal  property,  is  bj  birth    ...  6, 15, 42, 64 

ia  the  aucestral  property,  is  equal  to  that  of  his  father  ...    16, 40 

of  an  after-born  son  to  share  as  a  oo-parcener  the  divided  pro- 
perty depends  upon  his  mother  being  pregnant  with  him  at  the 
time  of  partition  ...  ...  „  ...16 

proprietary —is  created  by  birth  and  not  by  conception  ...  16 

son's  or  grandson's — of  prohibition  to  his  uuseparated  father  or 
grandfather  making  a  gift  or  sale  of  effects  inherited  from  his 
grandfather  cannot  be  exercised  in  favor  of «an  unborn  son      ...  16 

to  restrain  his  father  from  alienating  ancestral  property  without  a 

legal  necessity  or  allowable  cause  .•  6,  101,  102, 104,  106, 110, 113 

of  inheritance  of  parties  whose  father*s  death  preceded  that  of 
the  late  owner  held  to  have  lapsed         .••  ...  19 

s 

BALE — ^(See  aUenation.) 

of  undivided  ancestral  property  by  a  father  without  a  legal  necessity 
and  without  the  consent  of  all  the  co-sharers,  is  invalid  ...66--60, 

104,  123,  116—118,181 
of  a  joint  undivided  property  .by  oue  member  or  partner  without  a 
legal  necessity  or  without  the  consent  of  the  rest,  invalid  ...  104,  105, 133, 

149,173,181,186 
of  undivided  pi*operty  even  by  a  single  member  of  the  joint  family  is 
valid,  if  made  for  the  fiimily,  or  for  a  legal  necessity  105,  149, 185, 186,  187 

of  only  so  much  of  the  property  as  is  sufficient  to  meet  the  claim,  is 
valid,  and  where  the  whole  of  the  estate  or  a  larger  portion  than 
absolutely  required  is  sold,  it  must  be  shown  by  the  purchaser  that 
the  money  required  to  pay  off  the  claim  could  not  be  raised  other- 
wise       ...  ...  ...  ...  ...  61—81 

of  a- man's  entire  property  valid  under  what  circumstances  ...        117 

by  a  guardian  valid  under  what  circumstances  ...  ...        129 

of  ancestral  property  merely  for  the  purpose  of  procuring  funds 
to  purcha3e  other  property   formerly  belonging  to  the  family, 
cannot  of  itself  be  considered  a  sale  for  any  of  the  necessary 
purposes  sanctioned  by  law     .,.  ...  ...  ...  79 

by  the  eldest  of  several  brothers  of  the  paternal   property,  for   the 
maintenance  of  his  minor  brothers,  for   the  performance  of  their 
initiatory  ceremonies  and  so  forth  ;  for  the  ezquial  rites  of  his 
father,  for  the  discharge  of  the  debtfi  incurred  by  the  father  valid        620 
by  a  wife  of  her  insane  husband's  estate,  when  valid    ...  ...        408 

by  a  widow  or  female  — 
of  her  inherited  property,  (See  alienation,  and  widow.) 
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SAMA'NODAEAB— 

defined    ...  ...  ...  ...  ...  ...       497 

inherit  in  default  of  ;Sajptii(ia«    ...  ...  ...  ...        496 

(8APINDAS— 

who  they  are  ...  ...  ...  ...  ..510,511 

BISTER— 

inherits  in  default  of  the  grandmoiher  according  to  the  law  as 
current  in  Bombay  ...  ^  275,  467  4W— 4M 

if  unmarried  is  entitled  to  her  nuptial  expenses  ...  ...        199 

SISTER'S  SON— 

may  inherit  in  the  absence  of  nearer  relations  ...  ...505, 528 

SON- 

signifies  descendants  down  to  the  great-grandson  in  the  male  line  56, 219, 477 

has  by  birth  a  right  in  the  ancestral  property,  and  has  a  right 
during  his  father's  life-time  to  compel  a  partition  of  such  pro- 
perty  ...  ...  ...  ...  ...       6,15,42,49,54 

may  not  only  prohibit  his  father  from  alienating  ancestral  property 
without  a  legal  necessity  or  a  sufficient  cause,  but  may  sue  to  set 
aside  such  alienation        ...  ...  ...  6, 99—102, 54^  104, 105 

has  an  equal  right  with  his  father  in  the  ancestral  property    ...  6, 15,  49, 59 

acquires  a  right  only  in  the  property  which  belonged  to  his  father 
at  the  time  of  his  (the  son's)  birth,  and  has  no  claim  or  right  to 
the  property  of  which  a  bond  fida  sale  or  disposition,  effectual  as 
agsdtjst  the  father,  has  been  made  long  before  he  was  bom  ...0, 15,  49 

has  no  right  to  set  aside  alienation  of  ancestral  property  if  the  alieii* 
ation  was  made  before  his  birth  ...  .,.  ...6;  15, 49 

if  after-bom,  his  right  to  share,  as  a  parcener,  the  divided  property, 
depends  upon  his  mother  being  pivgnant  with  him  at  the  Uiiib  of 
the  partition  ...  ...  ...  ...  ...  15 

equally  with  his  father  is  entitled  as  well  to  the  profits  of  anoestral 
property  as  to  the  property  itself,  from  the  moment  of  his  birth...  18 

under  the  MiUillcthard  law'-p-is  with  his  father  in  the  position  of  a 
joint  &mily,  and  when  ancestral  estates  are  admitted  to  ejiflt,  the 
piresumption  of  the  law  is  that  all  the  property  they  are  in  pones- 
sion  of  is  joint  property  ...  ...  ...  ...  18 

who  from  his  birth  acquires  a  vested  interest  in  the  anoestral 
property,  may  sue  to  obtain  a  declaration  that  sales  by  his  fSather 
without  the  son's  consent  are,  as  against  him,  void  and  inoperativo 
to  pass  or  td  affect  any  rights  possessed  by  him  in  the  property,  still 
in  the  father's  hands,  is  ancestral  property,  and  cannot  therefore 
be  alienated  by  the  father,  except  under  the  circumstanoee  reeog. 
nized  by  the  MMkakard  law  as  justifying  alienation,  and  with  the 
consent  of  these  whose  consent  by  law  ia  requisite     ...  49  54^  104 
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suing  to  set  aside  an  (illegal)  alienation  made  hj  biB  fkther  is  entitled 
to  a  declaration  tliat  the  alienation  is  void  altogether.  ISuing  in 
the  father's  life-time,  on  behalf  of  the  family,  may  he  entitled  to 
a  decree  ...  ...  ...  ...    104,  ItK),  161,  182 

is  entitled  to  recover  from  a  purchaser  ancestral  property  improperly 
sold  by  the  fiather  piwided  he  has  not  ntUM  the  sale ;  but  if  it  is 
proved  ttiat  the— got  the  benefit  of  his  shave  -of  the  purehase- 
moo^,  he  must  refund  the  share  of  the  porcihase- money  btfore 
he  ean  recowr  has  share  of  the  property  sold     ...  88, 84,  86, 103, 181, 182 

lias  «  vested  interest  in  the  ancestral  property,  which  interest  is 
saleable  at  any  time  in  satisfaction  of  claims  against^  »«        114 

is  the  first  heir  ...  ...  ...  ...  ...        l&d 

if  more  than  one,  the  sons  inherit  equally     ...  ...  198, 199,  222 

if  with  a  fatherless  grandson,— inherits  simultaneously  with  him  ...  195, 222 

illegitimate— See  illegitimate  son. 

SON'S  SON*^(SoB  gr|ndscn) 

80N»8  WIDOW— 

whose  husband  died  before  his  father  is  only  entitled  te  suitable 
maintsnattoe,  and  to  any  pemctnal  property  of  wfaich  her  husband 
had  posHBSsiQq  during  his  life,  but  not  to  the  inbcueitauee  of  her 
father-in-law  (See  if ain<0nan09^         ...  ...  ...    31,34,36 

STEP-BftOTHBR- 

inherits  in  default  of  a  uterine  brother  by  wbom  he  is  excluded  ...  473—476 

STEP-MOTHER— 

cannot  iuherit  from  her  step-son...  ...  «..  ...       653 

SUPBEMAOY  or  DOMINION^ 

of  the  fiiihfir  or  another  oner  joint  property      ...       42, 105, 126^131, 633 


UNDIVIDED  PARCENER— 

cannot  without  the  consent  of  his  co*paroener  or  o<M>wnev  mort- 
g^e  or  otherwise  alienate  any  portion  of  the  joint  estate  even  to 
the  «xtent  of  his  own  share,  except  under  a  legal  Aeoesaity  ...  6, 133-^139, 

147—161, 181, 188 

can  without  the  consent  of  his  co-parcener  alienate  the  yegtiif^ 
porldoD  of  the  joint  property  under  a  legal  necessity  or  for  a 
purpose  wairanted  by  law  ...    81, 106, 122, 123, 138,  183, 185—187 

in  the  Presidencies  of  Madras  and  Bombay^Hooayj  without  the 
assent  of  his  co^parceoer,  alieoate  not  by  gift,  but  by  sale  or 
otherwise  his  shiire  iu  the  undivided  £Aioi}y  estate,  movable  or 
immovable  ...  ...  ...  ...139—146,162,189 
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takes  the  share  of  his  deceased  iMtrcener  to  the  ezolnsioa  of  his 
i7idow^ai)d^he  rest  ...       35,  36,  41^43,  149,  473—475,481—486 

represents  his  deceased  father  and   sonless  graDdfather  iu  the  un- 
divided propertj    ...  ...  35,  36,  149,  473-475,  635—^7 

UNMARRIED— 

daughter  takes  the  whole  of  her  fathers  divided  or  separate  property, 
but  is  entitled  only  to  maiutenanoe  in  the  ease  of  his  property 
being  joint  and  undivided       ...  ...  ...  424-427,484 

sister  as  well  as  daughter  is  entitled  to  support  and  her  nuptial  ex< 
penses  ...  ...  ...  ...  ...119,199 

USAQS— See  custom 

UTERINE  BROTHER— See  brother. 

w 

WASTE— 

by  a  widow  or  female  heiress  when  proved,  or  actually  imminent, 
should  be  remedied  by  a  court  of  justice      ...  ...  352*360 

WIDOW  (Patni)-^ 

the  word— is  employed  with  a  general  import  to  embraoe  all  the  fe- 
males entitled  to  inherit  ...  ...  ••    417,427,433,435 

inherits  in  default  of  sons,  grandsons,  and  great-grandsons,  her 
husband'^  property  held  in  severalty,  but  where  it  is  held  in  co- 
paroenaiy,— is  only  entitled  to  maintenance  out  of  it  ...  43,  227 — 241  243, 

260,400,401,473—484 

is  entitled  to  the  accumulations  of  the  income  of  her  husband's 

m 

estate    ...  ...  ...  ...  ...  ...         230 

is  entitled  also  to  that  property  which  her  husband  died  entitled  to, 
or  had  a  vested  right  in,  or  which  was  separately  acquired  by 
him  ...  ...  ...  ...     240,244,245—261,443 

is  no  heir  to  her  husband's  brother  or  his  widow,  after  his  or  her 
death     ...  ...  ...  ...  242,243 

if  unchaste,  is  not  entitled  to  inheritance      ...  ...  251—258, 402,  403 

if  suspected  of  incontinence  upon  a  good  ground,  is  not  entitled 

to  inhetitance,  but  to  maintenance  only  ...  251—258 

once  vested  with  the  right  of  inheritance  is  not  liable  to  be  divested 
of  it  unless  her  subsequent  incontinence  were  accompanied  by 
degradation,  that  civil  death    ...  ...  ...  ...        251 

is  not  bound  to  live  in  the  family-house  and  with  the  kindred  of  her 
husband,  who  have  no  right  to  compel  her  to  live  with  them  ; 
and  the^— -  does  not  forfeit  her  right  to  property  or  maintenance 
merely  on  account  of  her  joing  and  residing  with  her  family,  or 
leaving  her  husband's  house  from  any  other  cause  than  unchaste 
or  improper  puiposes  ...  ...  ...  258, 589 
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if  more  than  ona,  the  widows  inherit  ■imulianeottaly  and  divide  and 
take  the  estate  in  equal  shares  ,..  ...  255—259, 278, 403 

(See  2  Ind.  L.  R.  Cal.  pp.  270,  271.) 

if  one— dies  after  inheriting  her  husband^s  estate,  the  whole  sarvives 
to  the  roAt,  that  is,  tbe  portion  held  by  the  deceased— goes  to  the 
surviving  widow  or  widows,  upon  whose  death  it  devolves  on  the 
collateral  or  reversionary  heirs  of  the  husband  ...     259, 260,  278, 403 

though  a — ^fully  represeots  the  estate,  and  takes  as  heir,  she  takes  a   - 
special  or  qualified  estate,  that  is  a  restncted  estate  of  inheritaDce : 
sh^'caniiot  of  her  own  will,  that  is  without  the  consent  of  her 
husband's  heirs,  alienate  the  movable  and  immovable  property  of 
her  husband  except  for  special  purposes  ...    240, 260— 268, 

278,  2»8,  404, 407,  408, 410, 41 1,  489 

cannot  alienate  at  pleasure  also  the  accumulated  savings  of  the 
income  of  her  husband's  property,  the  property  acquired  with 
such  income,  also  such  property  of  her  husband  as  she  recovered 
by  law-suit,  and  also  the  immovable  property  that  was  given  to  her 
by  her  husband.  (  But  see  pp,  651,  652} ...  267»  268,  278,  285,  332,  406, 407 

has  no  power  to  alienate  as  9tri-dkan  her  husband's  estate,  as  it  does 
not  become  her  itri-dhan^  but  devolves  at  her  death  on  his  heirs...    276 — 

278, 286, 288 

according  to  the  law  as  current  in  Mithili— can  consume  or  alienate 
the  movables,  but  is  restricted  from  alienating  the  immovable 
property  inherited  from  her  husband        ...  ...  272,273 

in  Madras  and  Bombay  also— can  alienate  the  movable,  but  not  the 
immovable  property,  inherited  from  her  husband,  without  a  legal 
necessity  or  allowable  cause     ...  ...  ...273—277,410,411 

restriotions  on  her  power  to  alienate  are  indispensable  from  her 
estate    and  independent  of  the  existence  of  heirs    capable    of 
taking  on  her  death...  ...  ••  •-  •••        280 

of  a  man  dying  withont  known  heirs  of  her  husband  may  convey 
absolutely  against  all  but  the  King  ■        ...  •«.  ...260,267 

can  without  the  consent  of  the  reversionary  heirs  alienate  the  re^utr- 
9d  portion,  and  no  more,  of  her  husband's  property  for  the  per- 
formance of  acts  religious  or  secular  that  are  indispensably 
necessary,  but  for  the  performance  of  the  optional  religious  acts- 
can  aUenate  only  a  small  portion       ...   260,288^294,307—330,340,367, 

383,  407,  406,  410 
with  the  consent  of  those  reversionary  heirs  who  are  likely  to  be 
interested  in  disputiug,  can  alienate  any  portion  of  her  husband's 
property  for  any  purpose  ...     260,  274,  275,  278,  288,  292-294, 410 

can  surrender  or  relinquish  to  the  next  reversionary  heir  or  with 
his  co4iseafc  to  the  second  reversionary  heir  the  property  inherited 
bjr  her  from  her  husband         ...  •••  —  296—306 
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oan  effect  a  oompromise  ...  ...  ...  ...       327 

alienation  by  a— of  her  husband's  property  without  aa  allowablo 
cause  or  legal  necessity  and  without  the  consent  oC  the  revereiooary 
heira  ia  invalid        ..•  ...  ...  888,332—348,383,406 

alienation  by  a—being  invalidated,  the  property  ao  alienated  should 
revert  to  the  widow,  and  not  to  the  revevaionary  keiia  of  her 
husband  ...  •••  •••  •••  852—362 

making  waste  and  likely  to  make  waste,  may  be  deprived  of  posaea- 
.  sion  of  the  inherited  property,  though  not  the  enjoyment  ol-the 
income  thereof      ...  •••  ...  ...  263—302 

a  conveyance  by  a^or  other  than  allowable  causes,  of  property 
which  descended  to  her  from  her  husband,  ia  not  an  act  of  waste, 
which  destroys  the  widow's  estate,  and  vests  the  property  in  the 
reversionary  heirs  and  the  conveyance  ia  binding  during  the 
widow's  life.  The  reversionary  heirs  will  not  be  precluded  even 
during  the  life  of  the  widow  from  commencing  a  suit  to  declare 
that  the  conveyance  was  executed  for  causes  not  allowable,  and 
is,  therefore,  not  binding  beyond  the  widow's  life,  nor  will  the 
reversionary  heirs  be  deprived,  during  the  widow's  life,  of  their 
remedy  against  the  grantee  to  prevent  waste  or  destruction  of 
the  property,  whether  movable  or  immovable  ...  342—351 

is  not  a  trustee  for  the  heirs,  but  fully  represents  the  estate  with  a 
limited  power  of  alienation,  and  aUverae  possession  which  ban 
a  widow,  bars  the  heir  after  her  ...  ...  345, 383 


YATI— (ascetic) 

is  succeeded  by  his  Shishya^  and  not  by  his  chM  ...  ...        538 

z 

ZEMINDARIBS  or  RENT-BEARING  LANDED  ESTATES- 

if  ancient,  are  succeeded  by  the  family  custom  (Kuldchdr)       ...  562  et  aq. 


The  End. 
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